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CONSTITUTION OF THE STATE OF WASHINGTON. 


§ 8. 


See notes to Const., art. 1,1 21. See 
notes to §§ 2283, 6604-1. 


Ordinances conferring the exclusive 
right to collect garbage and refuse upon 
a city department are within the police 
power in that they tend directly to pro- 
mote the public health: Smith v. Spokane, 
55 Wash. 219, 19 Ann. Cas. 1220, 104 Pac. 


ARTICLE I. ey 

appeal to the courts: Bilger v, State, 63 
ash. 457, 116 Pac. 19. ro 

§ 4. ae 
See notes to § 4826. „ 

§ 8. : 5 5 
See notes to § 6288, ae 

§ 9. ` z 


249. 

As to power of municipality to confer 
exclusive right or create a monopoly for 
tte removal of garbage, see notes in 97 
Am. St. Rep. 688; 21 R. A., N. S., 830. 

Ordinances of a city of the first class 
creating a erematory department for the 
eoliection and disposition of refuse and 
garbage, and making it unlawful for any 
person other than authorized employees of 
the department to engage in hauling in 
the city any such refuse, except manure, 
are not unconstitutional as preventing one 
formerly in that business from engaging 
in a lawful occupation: Smith v. Spokane, 
3 219, 19 Ann. Cas. 1220, 104 Pac. 
49. 

As to the constitutionality of ordinances 
providing for the removal of garbage, see 
notes in 2 Ann. Cas. 496; 4 Ann, Cas. 281; 
19 Ann. Cas. 1221. 

An ordinance prohibiting solicitation by 
back-drivers in railroad stations when used 
by passengers entering or leaving the 
same is not an unreasonable restriction 
upon the right of private contract, espe- 
cially where the passengers have oppor- 
tunity on the trains and at an office in the 
building to fulfill their wants without 
sclicitation: Seattle v. Hurst, 50 Wash. 
424, 18 L. R. A., N. S., 169, 97 Pac. 454. 

As to the exclusion of hackmen from 
railroad depots, see note in 39 L. R. A., 
N. S., 126. 

By “due process” and “the law of the 
land” is meant that life, liberty and 
property are to be held under the protec- 
tion of the general rules that govern soci- 
etv: State v. Strasburg, 60 Wash. 106, 
Ann. Cas. 1912B, 917, 32 L. R. A., N. S., 
1216, 110 Pac. 1020. 

As to what is due process,” see notes 
in 24 Am. Dec. 538; 20 Am. St. Rep. 554. 

Property is not taken without due 
process of law by the act of 1907, page 582, 
which provides for the construction of the 
Lake Washiugton canal at the expense of 
property benefited, after an assessment 
with a hearing before a board empowered 
to equalize the assessment and right of 

Rem. Wash. Code, Vol. III—1 


(1) 


A plea of former jeopardy is properly 
overruled, where it is based on the fact 
that at a former trial a jury was dis- 
charged on the statement of the foreman 
that the jurors could not agree upon the 
question of the sanity of the prisoner 
at the time of the commission of the of- 
fense, unless the court would instruct 
them as to whether the prisoner would be 
imprisoned for life or might be subse- 
quently released, since the necessity for 
such a discharge is a matter within the 
sound discretion of the trial ccurt, and 
ro abuse of discretion appears where the 
jury had already deliberated forty-three 

ours: State v. Barnes, 54 Wash. 493, 23 
L. R. A., N. 8., 932, 103 Pac. 792. 

A plea of former jeopardy is properly 
sustained where the accused had been 
placed on trial before a court of compe- 
tent jurisdiction on a sufficient indictment 
before a jury empaneled and sworn, when 
the charge was dismissed on motion of the 
state without his consent or any sufficient 
reason: State v. Kinghorn, 56 Wash. 131, 
27 L. R. A., N. 8., 136, 105 Pac. 234. 

As to when jeopardy attaches, see notes 
in 1 L. R. A. 451; 4 L. R. A. 543; as to jeop- 
ardy in case of dismissal of jury, see notes 
in 1 L. R. A. 452; 44 L. R. A. 694; 27 L. 
R. A., N. 8., 127, 


§ 12. 
See notes to $$ 5187, 6604-1, 7065, 7498, 
626. 


An act authorizing the sale of certain 
school lands for cemetery purposes is not 


unconstitutional as granting special privi- 
, leges to any citizen or class of citizens, in 


violation of constitution, article 1, section 
12; Day v. Richardson, 54 Wash. 288, 103 
Pat. 8. 

A city ordinance providing a license 
tax upon the sale of goods of any kind by 
means of any automatic device violates 
the constitutional prohibition against 
granting to any citizens special privileges 
and immunities which upon the same 
terms do not equally belong to all citi- 


$ 12 


ve 
ee 


zens, since it discrimingpes. against a sim- 
ple mode of doing busjréss which is con- 
ceded to be lawful nc. fair, and in no 
way involves the police. power: Seattle v. 
Dencker, 58 Wash. 502, 137 Am. St. Rep. 
1076, 28 L. R. A. / N:. S., 446, 108 Pac. 1086. 

As to constifuftenal limitations on the 
power to impose. license taxes, see note in 
129 Am. St.. Kep. 249. 

An act authorizing a county to levy as- 
sessments - upon lands benefited by a ship 
canal does not violate this section, since 
a coufty-i8 a municipal corporation: Bil- 
ger-v:-Sfate, 63 Wash. 457, 116 Pac. 19. 

An’-anti-treating ordinance prohibiting 
the szlo of intoxicating liquors in licensed 
, Saldons to be drunk on the premises by 
ang other person than the one buying the 


°. gdme does not violate the provisions of 


_the federal and state constitutions secur- 
ing to the citizen his property and the 
equal protection of the laws, from the 
fact that only the act of selling liquor 
and not the purchase thereof is punish- 
able: Tacoma v. Keisel, 68 Wash. 685, 40 
L. R. A., N. S., 757, 124 Pac. 137. 

An ordinance requiring a city license to 
issue trading stamps used in selling goods 
is not unconstitutional as depriving one 
of property without due process, or im- 
pairing the obligation of contracts, or 
. ultra vires, or in restraint of trade, or 
void as against public policy, or for any 
other reason: Sperry & Hutchinson Co. V. 
Tacoma, 68 Wash. 254, 122 Pac. 1060. 

As to constitutionality of statutes regu- 
lating or forbidding the use of trading 
stamps, see notes in 1 Ann. Cas. 48; 12 
Ann. Cas. 528; 30 L. R. A., N. S., 957. 

As to the right to impose a license tax 
on the business, see note in 2 L. R. A., 
N. S., 592. 


§ 14. 
See notes to § 2287. 


§ 16. 
See notes to § 7768. 


A city may, by virtue of the police 
power, fill in low lands, that are a men- 
ace to health, without rendering compen- 
sation for damages claimed to private 
property filled in; and whether the facts 
warrant the exercise of the police power 
is a judicial question to be determined 
by the courts: Bowes v. Aberdeen, 58 

ash, 535, 30 L. R. A., N. S., 709, 109 Pac. 
369. 

An order of the railroad commission 
compelling a railroad company to con- 
struct and operate a spur track from its 
main line to a private sawmill, without 
compensation, is a taking of private prop- 
erty without due process of law, in con- 
travention of the fourteenth amendment 
to the federal constitution: Northern Pac. 
R. Co. v. Railroad Commission, 58 Wash. 
360, 28 L. R. A., N. S., 1021, 108 Pac. 938. 
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Where a plat of city tide lands and 
harbor area showed the dedication of a 
street as a “city slip,” giving the public 
as much right to use the same as property 
owners, the construction by the city of a 
gridiron wharf for publie use in that por- 
tion of the street extending across the 
harbor area is not a taking or damaging 
of private property of abutters who had 
previously leased from the state the har- 
bor area abutting on such portion of the 
street, for the purpose of maintaining 
docks and wharves in aid of commerce 
and navigation; any inconvenience suf- 
fered in the use of improvements thereon 
being damnum absque injuria: Chlopeck 
Fish Co. v. Seattle, 64 Wash. 315, 117 
Pac. 232. 


The building and operation of a steam 
railroad in a street under a city franchise 
is a damage to abutting property, within 
constitution, article 1, section 16, providing 
that no private property shall be taken or 
damaged for public or private purposes 
without just compensation: Keil v. Grays 
Harbor & Puget Sound R. Co., 71 Wash. 
163, 127 Pac. 1113. 


As to what are additional servitudes in 
ublic streets, see note in 106 Am. St. 
ep. 232. 


Damages to abutting property by rea- 
son of the construction of a steam rail- 
road in a city street must be confined to 
such physical injury as will depreciate its 
value at the time of the taking; danger 
from fire being only an element in so far 
as it depreciates value: Keil v. Grays 
Harbor & Puget Sound R. Co., 71 Wash. 
163, 127 Pac. 1113. , 


As to the meaning of the word “dam- 
aged” in the constitutional guaranty that 
property shall not be damaged for public 
use without compensation, see note in 109 
Am. St. Rep. 904. 

Noises, and the jarring of buildings and 
the casting of smoke and cinders on adja- 
cent property necessarily incident to the 
operation of a spur track on a railroad 
company’s land, and the alley abutting 
thereon under license from the city is 
damnum absque injuria, and not a taking 
or damaging of the adjacent property: 
DeKay v. North Yakima & Valley R. Co., 
71 Wash. 648, 129 Pac. 574. 

As to noise and smoke as elements of 
damages in eminent domain, see notes in 
36 L. R. A., N. S., 780; 40 L. R. A., N. 
S., 48. 


§ 17. 
See notes to §§ 1053, 2850, 6046. 


§ 21. 


See notes to 89 94, 316, 6604-1, 

The due process clause” of the consti- 
tution taken in connection with article 1, 
section 21, providing that the right to 


Arr. I 


trial by jury shall remain inviolate, means 
that there can be no due process depriv- 
ing one of lire or liberty upon a criminal 
eLarge without a trial by jury as the 
rigat existed in the territory at the time 
of the adoption of the constitution, upon 
all questions of fact, and this includes 
the substantive fact of the sanity of the 
reused at the time of the act charged; 
bence Kem. & Bal. Code, section 2259, pro- 
viding that insanity shall be no defense 
to erime, and that no evidence thereof 
shall be admitted, is void: State v. Stras- 
burz, 60 Wash. 106, Ann. Cas. 1912B, 917, 
32 L. R. A., N. S., 1216, 110 Pac. 1020. 

The plaintiff is not entitled to a jury 
tnal on issues raised by a complaint in 
an action to recover damages for breach 
of a contract, where a defendant, admit- 
ting the contract, denied the breach and 
fled a cross-complaint alleging plaintiff's 
breach and praying the foreclosure of a 
trast deed given by plaintiff as security 
for his performance, since the answer and 
cross-complaint converted the ease into an 
equtable action: Nolan v. Pacific Ware- 
bunse Co., 67 Wash. 173, 121 Pac. 451. 

As to the conditions and restrictions 
which the legislature may impose on the 
right of trial by jury, see note in 98 Am. 
St. Rep. 538, 


§ 22. 
See notes to $$ 2215, 2091, 2309. 


A venire to summon a jury in a police 
court “from the body of your city” vio- 
lates constitution, article 1, section 22, 
guaranteeing the right of trial by an im- 
partial jury of the county; and since Rem. 
& Bal. Code, sections 665, 679, and 1762, 
empowers police officers of a city to serve 
all processes from the police court in any 
part of the county, such a venire is not 
authorized by Id., section 69, conferring 
on a court all the means necessary to 
carry into effect jurisdiction conferred 
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§ 21 


upon it: State ex rel. Fugita v. Milroy, 71 
Wash. 592, 129 Pac. 384. 


§ 23. 


An ordinance providing a reasonable 
frequency of street-car service does not 
impair the obligation of a franchise re- 
serving the right to require the cars to 
make sufficient trips, or of a franchise 
prescribing a minimum service of two 
round trips a day: Tacoma v. Boutelle, 61 
Wash. 434, 112 Pac. 661. 


As to the power of municipalities to 
regulate street-car companies and traffic 
for the protection of the public, see note 
in 104 Am. St. Rep. 636. 


An act changing the method of select- 
ing jurors in criminal cases is not an ex 
post facto law, as it affects only the rem- 
edy or method of procedure: State v. New- 
comb, 58 Wash. 414, 109 Pac. 355. 


Where municipal indebtedness was in- 
curred at a time when the law required 
all moneys received from licenses, fines 
etc., to be paid into the general fund, an 
available to meet the indebtedness, it 
would be an impairment of the obliga- 
tion of the contract to divert such rev- 
enue into a current expense fund, without 
making any provision for revenue to ay 
the past indebtedness: State ex rel. Po - 
son v. Hardcastle, 68 Wash. 548, 124 Pac. 
110. 


A city’s wrongful diversion to the cur- 
rent expense fund of revenue belonging 
to the indebtedness fund cannot be justi- 
fied on the ground of necessity and that 
all funds diverted were needed to meet 
disbursements and save the existence of 
the city, where it appears that the city 
for years failed to make the maximum tax 
levies authorized by law to be made for 
either of such funds: State ex rel. Pol- 
son v. Hardcastle, 68 Wash. 548, 124 Pac. 
110. 


§ 33. RECALL OF ELECTIVE OFFICERS.— Every elective public 


officer in the state of Washington except judges of courts of record is 
subject to recall and discharge by the legal voters of the state, or of the political 
subdivision of the state, from which he was elected whenever a petition 
demanding his recall, reciting that such officer has committed some act or acts 
of malfeasance or misfeasance while in office, or has violated his oath of 
office, stating the matters complained of, signed by the percentages of the 
qualified electors thereof, hereinafter provided, the percentage required to be 
computed from the total number of votes cast for all candidates for his said 
office to which he was elected at the preceding election, is filed with the officer 
with whom a petition for nomination, or certificate for nomination, to such 
offiee must be filed under the laws of this state, and the same officer shall call 
a special election as provided by the general election laws of this state, and the 
result determined as therein provided. 
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§ 34. SAME.—The legislature shall pass the necessary laws to carry 
out the provisions of section thirty-three (33) of this article, and to facilitate 
its operation and effect without delay: Provided, That the authority hereby 
conferred upon the legislature shall not be construed to grant to the legislature 
any exclusive power of law-making nor in any way limit the initiative and 
referendum powers reserved by the people. The percentages required shall 
be state officers, other than Judges, senators and representatives, city officers 
of cities of the first class, school district boards in cities of the first class; 
county officers of counties of the first, second and third classes, twenty-five 
per cent. Officers of all other political subdivisions, cities, towns, townships, 
precincts and school districts not herein mentioned, and state senators and 
representatives, thirty-five per cent. [L. 11, p. 504, § 1.] 


ARTICLE II. 


§ 1. LEGISLATIVE POWERS, WHERE VESTED.—The legislative 
authority of the state of Washington shall be vested in the legislature, 
consisting of a senate and house of representatives, which shall be called the 
legislature of the state of Washington, but the people reserve to themselves 
the power to propose bills, laws, and to enact or reject the same at the polls, 
independent of the legislature, and also reserve power, at their own option, 
to approve or reject at the polls any act, item, section or part of any bill, act 
or law passed by the legislature. 


(a) Initiative: The first power reserved by the people is the initiative. Ten 
per centum, but in no case more than fifty thousand, of the legal voters shall 
be required to propose any measure by such petition, and every such petition 
shall include the full text of the measure as proposed. Initiative petitions 
shall be filed with the secretary of state not less than four months before the 
election at which they are to be voted upon, or not less than ten days before 
any regular session of the legislature. If filed at least four months before 
the election at which they are to be voted upon, he shall submit the same to 
the vote of the people at the said election. If such petitions are filed not less 
than ten days before any regular session of the legislature, he shall transmit 
the same to the legislature as soon as it convenes and organizes. Such initia- 
tive measure shall take precedence over all other measures in the legislature 
except appropriation bills and shall be either enacted or rejected without 
change or amendment by the legislature before the end of such regular session. 
If any such initiative measure shall be enacted by the legislature it shall be 
subject to the referendum petition, or it may be enacted and referred by the 
legislature to the people for approval or rejection at the next regular election. 
If it is rejected or if no action is taken upon it by the legislature before the 


end of such regular session, the secretary of state shall submit it to the people 


for approval or rejection at the next ensuing regular general election. The. 


legislature may reject any measure so proposed by initiative petition and 


0 


propose a different one dealing with the same subject, and in such event both 


measures shall be submitted by the secretary of state to the people for approval 
or rejection at the next ensuing regular general election. When conflicting 
measures are submitted to the people the ballots shall be so printed that a 
voter can express separately by making one cross (X) for each, two prefer- 
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ences, first, as between either measure and neither, and secondly, as between 
one and the other. If the majority of those voting on the first issue is for 
neither, both fail, but in that case the votes on the second issue shall neverthe- 
less be carefully counted and made public. If a majority voting on the first 
issue is for either, then the measure receiving a majority of the votes on the 
second issue shall be law. 


(b) Referendum. The second power reserved by the people is the referen- 
dum, and it may be ordered on any act, bill, law, or any part thereof passed 
by the legislature, except such laws as may be necessary for the immediate 
preservation of the public peace, health or safety, support of the state govern- 
ment and its existing public institutions, either by petition signed by the 
required percentage of the legal voters, or by the legislature as other bills are 
enacted. Six per centum, but in no case more than thirty thousand, of the 
legal voters shall be required to sign and make a valid referendum petition. 


(c) No act, law, or bill subject to referendum shall take effect until ninety 
days after the adjournment of the session at which it was enacted. No act, 
law, or bill approved by a majority of the electors voting thereon shall be 
amended or repealed by the legislature within a period of two years following 
such enactment. But such enactment may be amended or repealed at any 
general regular or special election by direct vote of the people thereon. 


(d) The filing of a referendum petition against one or more items, sections 
or parts of any act, law or bill shall not delay the remainder of the measure 
from becoming operative. Referendum petitions against measures passed by 
the legislature shall be filed with the secretary of state not later than ninety 
days after the final adjournment of the session of the legislature which passed 
the measure on which the referendum is demanded. The veto power of the 
governor shall not extend to measures initiated by or referred to the people. 
All elections on measures referred to the people of the state shall be had at 
the biennial regular elections, except when the legislature shall order a special 
election. Any measure initiated by the people or referred to the people as 
herein provided shall take effect and become the law if it is approved 
by a majority of the votes cast thereon: Provided, That the vote cast upon 
such question or measure shall equal one-third of the total votes cast at such 
election and not otherwise. Such measure shall be in operation on and after 
the thirtieth day after the election at which it is approved. The style of all 
bills proposed by initiative petition shall be: Be it enacted by the people of 
the state of Washington.’’ This section shall not be construed to deprive 
any member of the legislature of the right to introduce any measure. The whole 
number of electors who voted for governor at the regular gubernatorial elec- 
tion last preceding the filing of any petition for the initiative or for the 
referendum shall be the basis on which the number of legal voters necessary 
to sign such petition shall be counted. All such petitions shall be filed with 
the secretary of state, who shall be guided by the general laws in submitting 
the same to the people until additional legislation shall especially provide 
therefor. This section is self-executing, but legislation may be enacted es- 
pecially to facilitate its operation. 

The legislature shall provide methods of publicity of all laws or parts of 
laws, and amendments to the constitution referred to the people with argu- 
ments for and against the laws and amendments so referred, so that each voter 
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ART. I 


of the state shall receive the publication at least fifty days before the election 


at which they are to be voted upon. 


The courts are not concerned with the 
wisdom of an act, and cannot declare it 
unconstitutional merely because it is un- 
wise, the policy of a law being for the 
legislative branch of the government: 
State ex rel. Davis-Smith Co. v. Clausen 
65 Wash. 156, 37 L. R. A., N. S., 466, 117 
Pac. 1101. 


§ 8. 

This section, providing that each house 
of the legislature shall be the final judge 
of the election of its members, does not 
prevent a judicial contest over the nomi- 
nation of candidates: State ex rel. Mc- 
Pr 8 v. Gilliam, 60 Wash. 420, 111 Pac. 


§ 26. 


No cause of action is created or lia- 
bility imposed upon the state by this sec- 
tion, providing that the legislature shall 
direct by law in what manner and in what 
courts suits may be brought against the 
state, nor by Rem. & Bal. Code, section 886, 
providing that any person having a claim 
against the state shall have the right to 
begin an action against the state in the 
superior court of Thurston county: Riddoch 
v. State, 68 Wash. 329, 42 L. R. A., N. S., 
251, 123 Pac. 450. 


§ 28. 
See notes to 3 7670-1. 


§ 33. 


The removal of disabilities of aliens as 
to the acquisition of property in the sev- 
eral states is a proper subject of treaty 
between the United States and foreign 
countries: In re Stixrud’s Estate, 58 Wash. 
339, Ann. Cas, 1912A, 850, 33 L. R. A., 
N. S., 632, 109 Pac. 343. 

A treaty providing that the subjects 
of the contracting parties “in the respec- 
tive states” may freely dispose of their 


[L. 11, p. 136, § 1.] 


property, means that the subject may 
freely dispose of his property within the 
country of his citizenship, “respective” 
meaning “pertaining or relating severally 
to each of those under consideration”: 
In re Stixrud’s Estate, 58 Wash. 339, Ann. 
Cas. 1912A, 850, 33 I. R. A., N. S., 632, 
109 Pac. 343. 


The treaty between Norway and Swe- 
den and the United States, providing 
that the subjects of the contracting par- 
ties in the respective states may freely 
dispose of their goods and effects by tes- 
tament or otherwise and that their heirs 
in whatever place they shall reside shall 
receive the succession, etc., entitles aliens 
residing in Sweden to take property de- 
vised to them by a naturalized citizen of 
the United States, especially in view of 
the rule of liberal construction applicable 
to treaty rights: In re Stixrud’s Estate, 
58 Wash. 339, Ann. Cas. 1912A, 850, 33 L. 
R. A., N. S., 632, 109 Pac. 343. 


A treaty securing to aliens the right to 
succeed to “goods and effects” embraces 
real property: In re Stixrud’s Estate, 58 
Wash. 339, Ann. Cas. 1912A, 850, 33 
L. R. A., N. S., 632, 109 Pac. 343. 


The treaty between Norway and 
Sweden and the United States, securing to 
alien “heirs” the right to “receive the suc- 
cession” to property, covers the right of 
succession by testament as well as by op- 
eration of law: In re Stixrud’s Estate, 58 
Wash. 339, Ann. Cas. 1912A, 850, 33 L. B. 
A., N. S., 632, 109 Pac. 343. 


As to the right of aliens to inherit 
realty as affected by treaty, see notes in 
Ann. Cas. 1912A, 1100; 33 L. R. A., N. S., 
632. 


§ 35. | 
See notes to § 7670-2. 


§ 37. 
See notes to §§ 1133, 7670-2. 


ARTICLE III. 


§ 12. 


The governor’s powers in the exercise 
of the veto being limited by the constitu- 
tional restrictions upon legislative powers, 
he cannot veto all the affirmative legis- 
lation in an act and approve a section 
repealing all inconsistent laws, where the 
repeal was dependent upon the affirma- 
tive legislation, and was not included in 
the title of the act except as connected 
with the vetoed affirmative sections: Spo- 


kane Grain & Fuel Co. v. Lyttaker, 59 
Wash. 76, 109 Pac. 316. 


§ 13. 


Under this section an appointment to 
fill a vacancy in the office of secretary 
of state is for the balance of the term 
for which his predecessor was @élected, or 
until the next general election for state 
officers, fixed by the constitution at every 
fourth year: State ex rel. Fish v. Howell, 
59 Wash. 492, 110 Pac. 386. 


Ast. IV 
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ARTICLE IV. 


See notes to § 8, 


§ 4. 
See notes to $ 1027, 


An appeal in an action to recover $30 
damages, as the value of a steer killed 
on an unfeneed logging railroad, raising 
the question whether the defendant was a 
railroad, within the act of 1903, does not 
involve the “validity of a statute,” within 
this section: Sherman v. Eastern & West- 
ie Luniver Co., 56 Wash. 69, 105 Pac. 
56. 

In an action by the surety on a bond 
to indemnify materialmen and laborers 
upon pubiic work, brought to establish the 
amount of its liability on various claims 
fi.cd. in which judgment was given to the 
claimants upon their respective cross- 
eomplaints, no appeal lies in the case of 
any cross-complainant in whose favor 
je ‘grent was given for less than the sum 
of §-.0, that being the jurisdictional 
amount on appeal to the supreme court in 
case of judgment for the recovery of 
money only: National Surety Co. v. Brat- 
oo Lumber Co., 67 Wash. 601, 122 Pac. 

The state insurance commissioner is a 
state officer, within the meaning of this 
section, conferring original jurisdiction 
upon tle supreme court in mandamus to 
“all state officers,” the same not being 
limited to the heads of executive depart- 
ments recognized eo nomine as state off- 
cers in constitution, article 3: State ex rel. 
North Coast Fire Ins. Co. v. Schively, 68 
Wash. 148, 122 Pac. 1020. 

The supreme court has no original juris- 
diction to grant a writ of prohibition to 
prevent a receiver's sale of property pur- 
suant to an order of the superior court, 
upon the claim that the relator is the 
owner of the property, in the absence of 
any attempt by the relator to exhaust his 
remed.es in the court below: State ex rel. 
Hoppe v. Superior Court, 68 Wash. 500, 
123 Pae. 786, 

Às to when the writ of prohibition lies, 
see the note in 111 Am. St. Rep. 929. 

The original amount in controversy, 
Within the jurisdiction of the supreme 
court, includes interest, when recoverable, 
on the principal sum demanded to the 
time of the commencement of the action, 
and not to the date of judgment: Ingham 
1 & Son, 71 Wash. 286, 128 Pac. 
_ The jurisdiction on appeal, as depend- 
ing on the amount in controversy, is deter- 
mined by the allegations of the com- 
plaint, not by the demand for judgment: 

Ingham v. Harper & Son, 71 Wash. 286, 
125 Pae. 675. 


T 


Upon an appeal by plaintiff from a 
judgment of dismissal, carrying with it 
dismissal of a counterclaim acquiesced in 
by defendant, the amount sued for is the 
amount in controversy, regardless of the 
counterclaim; and if less than $200, the 
appeal will be dismissed: Gorham-Revere 
Rubber Co. v. Broadway Automobile Co., 
71 Wash. 578, 129 Pac. 89. 

Under this section the supreme court 
has no jurisdiction of an appeal in an 
action to recover demurrage charges in 
the sum of $105, in which the defendant 
claimed to be entitled to the charge and 
filed a counterclaim in the same sum; the 
original amount in controversy being the 
amount claimed by either party, and not 
the sum of the two claims: Northern Pac. 
R. Co. v. Shoemake, 69 Wash. 140, 124 
Pac. 385. 

The supreme court has no jurisdiction 
of an appeal in an action to restrain the 
enforcement of a judgment of the superior 
court in a oivil action at law for the re- 
covery of money in which the original 
amount in controversy was less than the 
Jurisdictional limit of the supreme court; 
and the supreme court may look to the 
complaint in the injunction suit to deter- 
mine that the character of the action was 
one to indirectly secure a review of a 
judgment of which the supreme court has 
no appellate jurisdiction: Leites v. Peter- 
son, 68 Wash. 474, 123 Pac. 773. 


§ . 

This section provides for but one court 
in a county and is violated by Laws of 
1909, page 82, providing that the county 
commissioners may divide a county into 
independent judicial districts, each of 
which is a judicial unit, with its own 
seal, officers, records, and with jurisdic- 
tions restricted to the limits of the dis- 
trict, from which jurors are drawn and 
changes of venue granted or received, and 
a distinctive style of actions and proceed- 
ings is employed, and providing that in 
criminal actions, each district shall be 
considered as a separate constitutional 
county: State ex rel. Lytle v. Superior 
Court, 54 Wash. 378, 103 Pac. 464. 

Under this section a judge elected for 
the term of four years is ineligible as a 
candidate for governor during such period, 
although his term as judge would expire 
before the term of governor commences, 
“eligible?” meaning competent to be 
chosen, and having reference to the time 
the choice is made, without reference to 
the time when the term begins: State ex 
rel. Reynolds v. Howell, 70 Wash. 467, 126 
Pac. 954, 


§ . 


See notes to Const., art. 4, $ 10. 


§ 6 CONSTITUTION OF THE STATE OF WASHINGTON. 


This section is sufficiently broad to em- 
brace general chancery jurisdiction to ap- 
point guardians of the local estate of non- 
resident insane persons: In re Sall, 59 
Wash. 539, 140 Am. St. Rep. 885, 110 Pac. 
32, 626. 


Laws of 1909, page 82, providing that 
thd county commissioner may divide a 
county into judicial districts, each of 
which is constituted a separate and dis- 
tinct constitutional county contravenes 
this section: State ex rel. Lytle v. Supe- 
rior Court, 54 Wash. 378, 103 Pac. 464. 


After appearance before a judge and 
presentation of a motion, it cannot be 
objected that the judge heard the motion 
‘in chambers” instead of in open court 
in the courthouse, this section providing that 
the courts shall always be open: Meisen- 
heimer v. Meisenheimer, 65 Wash. 32, 133 
Am. St. Rep. 1005, 104 Pac. 159. 


ART. IV 


§ 10. 


An act conferring upon justices of the 
peace jurisdiction to impose a fine not ex- 
ceeding $300 for violation of a city ordi- 
nance against the lessor of a gambling 
house, when the state law on the same 
subject limited the superior courts to a fine 
of $100 does not trench upon the jurisdic- 
tion of the superior courts in violation of 
this section, in view of constitution, article 
4, section 6, conferring jurisdiction upon 
justices in all cases of misdemeanors not 
otherwise provided by law: State v. Hagi- 
mori, 57 Wash. 623, 107 Pac. 855. 


§ 20. 


The superior court does not lose juris- 
diction by failing to decide a cause within 
ninety days from the time it is submitted, 
as required by the constitution: Olympic 
Oil Co. v. Kane, 56 Wash. 199, 105 Pac. 477. 


ARTICLE V. 


§ 3. 

This section providing that all officers 
shall be subject to removal for misconduct 
in office, has no application to a removal 


by the recall provided for in the city char- 
ter, and the advisability of such recall is 
a political and not a legal question: Hil- 
zinger v. Gillman, 56 Wash. 228, 21 Ann. 
Cas. 305, 105 Pac. 471. 


ARTICLE VI. 


8 9. 


See notes to § 4755. 


§ 6. 

While the right to vote is a constitutional 
right, under this section it is subject to 
regulation by the legislature in any reason- 


able way not prohibited: State ex rel. Shep- 
ard v. Superior Court, 60 Wash. 370, 140 
Am. St. Rep. 925, 111 Pac. 233. 

As to the power of the legislature to 
regulate the right to vote, see notes in 
97 Am. Dec. 263; 91 Am. St. Rep. 682; 
7 Ann. Cas. 6665. 


ARTICLE VII. 


§ 2. 


See notes to §§ 6604-1, 9134. 


This section is violated by the assessment 
of bank stock at sixty per cent of its value, 
when all other personal property is inten- 
tionally, and in pursuance of a fixed and 
definite policy, assessed at less than forty 
per cent of its value; and being arbitrary 
and a constructive fraud upon the rights of 
the property holder discriminated against, 
equity will grant relief: Spokane & Eastern 


Trust Co. v. Spokane County, 70 Wash. 48, 


126 Pac. 54. 
§ 8. 


The limitations of this section upon the 
ower of cities, towns, and villages, to make 
ocal improvements has no application to 
counties: Bilger v. State, 63 Wash. 457, 116 
Pac. 19. 


§ 9, 


See notes to § 7768. 


ARTICLE VIII. 


§ 5. 
The constitutional prohibition against a 
city’s loaning its credit to another corpo- 


ration does not apply to the lqan of funds 


to facilitate a bond issue for the payment 


of the indebtedness of annexed territory: 
Fisher v. Seattle, 55 Wash. 396, 104 Pac. 
655. 


The state can lend its aid to enterprises 
undertaken by the federal government: 
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Bilger v. State, 63 Wash. 457. Federal 
constitution, article 1, section 10, does 
not restrict the power of the state to aid 
in enterprises undertaken by the federal 
government: Bilger v. State, 63 Wash. 
457, 116 Pae. 19, 


§ 6. 

Where a city is indebted in excess of its 
constitutional limit, the excess only requires 
ratification; and funding bonds for a por- 
tion of the debt are valid without ratifica- 
tion, if the portion funded was within the 
constitutional limit: Fisher v. Seattle, 55 
Wash. 396, 104 Pac. 655. 

This section providing for the biennial 
election of county officers, and article 11, 
section 5, providing that no county officer 
shall hold office for more than two terms 
in succession, does not prevent the legis- 
lature from making the term of office 
two years and “until his successor is 
elected and qualified”; nor does it prevent 
a second term incumbent from holdin 
over for two years more, on the refus 
of his successor to qualify: State ex rel. 
Vanderveer v. Gormley, 53 Wash. 543, 102 
Pac. 435. 

Under this section a city cannot sub- 
mit to the voters a bond issue to raise 
money for several distinct purposes, in 
no way related to each other, in such a 
way that the voters must vote for or 
against all the propositions; “assent” 
meaning that the voters shall freely ex- 
press their approval of each of the vari- 
ous objects sought: Blaine v. Seattle, 62 
Wash, 445, Ann. Cas. 1912D, 315, 114 Pac. 
164. 


The constitutional provision that no 
eounty, town, school district, or other 
municipal corporation shall become in- 
debted to an amount exceeding a ce 
per centum of its taxable property, fixes 
a separate limitation for each corporation 
named which is not affected by the in- 
debtedness of the different municipalities 
having jurisdiction over the territory on 
which it is superimposed, if the legisla- 
ture did not abuse its power by providing 
for the creation of a municipal corpora- 
tion for the sole purpose of avoiding the 
constitutional limitation of indebtedness: 
Paine v. Port of Seattle, 70 Wash. 294, 
127 Pac. 580. 


As to the creation of municipal in- 
debtedness in excess of the constitu- 
tional limit, see notes in 44 Am. St. Rep. 
229; Ann. Cas. 1913B, 1177; 37 L. R. A., 
N. S., 1058. 


§ 7. 

The borrowing of money for the purpose 
of acquiring sites for docks, wharves, and 
other public structures is a municipal pur- 
pose as well as a public purpose, and is not 
a loaning of municipal credit to an individ- 
ual, within the meaning of the constitution, 
notwithstanding they were to be leased for 
a limited time to private persons; and the 
private uses of the lessee would not affect 
the validity of the bonds issued to acquire 
or construct them, if they were not acquired 
or constructed for the sole purpose of leas- 
ing, and the power was reserved to regulate 
wharfage charges: Paine v. Port of Seattle, 
70 Wash, 294, 127 Pac. 580. 


ARTICLE X. 


§ 3. 

Laws of 1909, page 82, providing that 
the county commissioners, “whenever they 
determine it to be for the best interests 
of the people,” may divide a county into 
judicial districts each of which is consti- 
tuted a “separate and distinct constitutional 
county” for the purposes of the act, con- 
travenes constitution, article 11, section 3, 
which provides that a new county shall not 
be formed containing less than two thou- 


sand inhabitants: State ex rel. Lytle v. Su- 
perior Court, 54 Wash. 378, 103 Pac. 464. 


8 5. 
See notes to Const., art. 8, § 6. See 
notes to §§ 4065, 7788. 


Commissioners to equalize @ county as- 
sessment for the construction of a ship 
canal are not county officers, within this 
3 Bilger v. State, 63 Wash. 457, 116 

c. 19. 


§ 7. TERMS OF OFFICE LIMITED TO TWO TERMS. —No county 
treasurer shall be eligible to hold his office more than two terms in succes- 


sion. [L. 11, p. 63, § 1.] 


§ 8. 
See notes to § 4031. 


§ 10. 
See notes to §§ 7494, 7498, 7670-1. 


An act authorizing a county to levy a 
Special assessment for benefits accruing 


from a public improvement is not the im- 
position of a tax upon the county by the 
state, prohibited by this section: Bilger v. 
State, 63 Wash. 457, 116 Pac. 19. 

This and the next section are to be 
construed as a reservation of a general 
legislative power in the state; so that a 
franchise granted by a city to a telegraph 


§ 10 


company under authority of a special 
city charter is subject to such reservation, 
and may be controlled or modified by sub- 
sequent acts of the legislature: State ex 
rel. Webster v. Superior Court, 67 Wash. 
37, 120 Pac. 861. 

This section providing that a city 
charter “may” be amended by proposals 
therefor submitted to the electors at “any 
general election,’ does not exclude other 
methods; hence, under the constitutional 
authority to cities of the first class to 
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ART. XI 


adopt special charters not “inconsistent” 
with the constitution and laws, a city 
may provide for proposed amendments to 
its special charter to be submitted to the 
electors at a special election: State ex 
rel. Hindley v. Superior Court, 70 Wash. 
352, 126 Pac. 920. 


§ 12. 
See notes to § 8356. 


ARTICLE XII. 


§ 3. 


See notes to § 3175a. 


§ 12. 
See notes to § 8626. 


ARTICLE XV. 


§ 1. 

The provision in this section, that the 
harbor area shall never be sold or granted 
but shall be reserved for “landings, wharves, 
streets and other conveniences of naviga- 
tion and commerce,” has reference to com- 
merce both by land and water, as “naviga- 
tion” is not used in a restrictive sense; 
hence, under article 15, section 2, author- 
izing the leasing for terms not exceeding 
thirty years, of the right to build on the 
harbor area “wharves, docks, and other 
structures,” the state may lease the right 
to build a railroad on the harbor area, 
“other structures” in section 2 being equiva- 
lent to “other conveniences” of commerce 
in section 1: State ex rel. Hulme v. Grays 
Harbor & Puget Sound R. Co., 54 Wash. 
530, 103 Pac. 809. 

City streets may be extended in any 
direction over the harbor area to deep 
water at the outer harbor line, under this 


section and article 15, section 3, granting 
to cities the right to extend their streets 
“ovor intervening tide lands to and 
across the area reserved as herein pro- 
vided”: Chlopeck Fish Co. v. Seattle, 64 
Wash. 315, 117 Pac. 232. 


§ 3. 


See notes to Const., art. 15, $1. 


Where, pursuant to constitution, article 
15, section 1, harbor lines are established 
in front of a city the corporate limits of 
which only extend to the line of ordinary 
high tide, the city has power to extend its 
streets over intervening tide lands to and 
across the reserved area, as expressly au- 
thorized by this section: Tacoma v. Titlow, 
53 Wash. 217, 101 Pac. 827. 

As to right to extend highway into 


navigable water, see note in 15 L. R. A., 
N. S., 1170. 


ARTICLE XVII. 


§ 1. 


Under this section the state owns the beds 
and shores of all navigable waters up to 
the line of ordinary high tide: Grays Har- 
bor Boom Co. v. Lownsdale, 54 Wash. 83, 
102 Pac. 1041, 104 Pac. 267. 

As to the title to land under navigable 
water, see notes in 53 Am. St. Rep. 289; 
1 L. R. A., N. S., 762. 

In ejectment for upland bordering on à 
navigable stream, the plaintiff cannot re- 
cover damages for the use of land below 
mean high tide: Lownsdale v. Grays 
Harbor Boom Co., 54 Wash. 542, 103 Pac. 
833. | 

As to what property or invasion of pos- 
session ejectment is maintainable, see 
note in 116 Am. St. Rep. 568. 
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The title to shore lands being in 
the United States, and in the state after 
the adoption of the constitution, an up- 
land owner, by dedicating a plat cover- 
ing shore lands on a navigable lake, ac- 
quires no title thereto, and none can pass 
from him by deed or execution sale: 
8 v. Horton, 54 Wash. 595, 103 Pac. 
88. 


As the state reserved the title in fee to 
the beds and shores of navigable waters, 
up to the line of mean high tide, a con- 
veyance of the same by the state to a 
boom 3 for booming purposes, 
grants the exclusive use thereof, except & 
free passageway between the boom and 
one of its shores for water craft “for the 
ordinary purposes of navigation”; Lowns- 
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dale v. Grays Harbor Boom Co., 54 Wash. 
542, 103 Paz. 833. 

A state deed of oyster lands, granting 
exclusive possession and preventing stran- 
gers from passing over the same by boat, 
is not a substantial impairment of the 
interests of the public in navigable 
waters or an interference with the fed- 
eral right to regulate commerce: Palmer 
v. Peterson, 56 Wash. 74, 105 Pace. 179. 

Under this section, the owner of upiand 
under patents from the federal govern- 
ment has no riparian or littoral rights as 
against the state, which holds the title 
of the beds and shores in fee free from 
encunnbrances or easements of any kind: 
Bilger v. State, 63 Wash. 457, 116 Pac. 19. 

In view of this section, asserting title 
in the state to the beds and shores of all 
navigable waters, including the line of 
high water in navigable lakes, the ripa- 
rian owner on a navigable lake has no 
common-law right as such owner to the 
waters of the lake for the purposes of 
irrigation superior to the right of appro- 
priation possessed by owners of land not 
bordering upon the lake under the laws 
of the state relating to the appropriation 
of water for irrigation; and it is im- 
material that such riparian rights are 
based upon titles from the general gov- 
ernment prior to the adoption of the state 
constitution: State ex rel. Ham, Yearsiey 
& Ryrie v. Superior Court, 70 Wash. 442, 
126 Pae. 745 


Sines the state owns the beds and 
shores of navigable waters, under this 


section, and is prohibited from giving 
any rights to 1 persons in waters 
beyond harbor lines established pursuant 
to article 15, section 1, the state may es- 
tablish pier head lines beyond the harbor 
lines, whenever it pleases; and hence a 
lessee of the state of abutting tide lands 
cannot show the establishment or change 
of pier head lines at locations advantage- 
ous to his leasehold for the purpose of 


. enhancing the value thereof, in an action 


to recover for damages thereto: Wilson 
v. Oregon-Washington R. & Nav. Co., 71 
Wash. 102, 127 Pac. 847. 

Where a pier for a railroad bridge 
across navigable water was placed on 
harbor area which the railroad company 
had leased from the state, any damage 
it might do to an adjoining owner by 
causing the water to shoal in front of 


such owner is damnum absque injuria, 


since it was caused by the lawful use of 
the railroad company’s property: Wilson 
v. Oregon-Washington R. & Nav. Co., 71 
Wash. 102, 127 Pac. 847. 

As to the relative rights of the publie 
and riparian owners in and to navigable 
waters and the land thereunder, see notes 
in 19 Am. St. Rep. 226; 126 Am. St. Rep. 
710. 

As to rights of state to grant tide 
lands, see note in 22 L. R. A., N. S., 337. 

As to right of way on shore, see note 
in 4 L. R. A., N. S., 872. 


§ 2. 


See notes to § 6750. 


ARTICLE XXI. 


§ 1. 


See notes to § 826, 
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CODES OF PROCEDURE 


OF THE 


STATE OF WASHINGTON. 


51. 

The supreme court has original jurisdic- 
tion to issue a writ of mandamus to the 
secretary of state to compel him to certify 
to a nomination, the jurisdiction extending 
to state officers who are proceeding contrary 
to law, although the issues involve only the 
private rights of individuals contesting for 
the office: Hill v. Howell, 70 Wash. 603, 127 
Pac. 211. 

As to what duties mandamus lies to 
compel performance, see notes in 125 Am. 
St. Rep. 492; 89 Am. Dec. 728. 

As to mandamus against public officers, 
see note in 98 Am. St. Rep. 863. 

An act “to regulate the practice and pro- 
cedure in civil action” embraces but one 
object, within organic act, section 6: Naden 
v. Christopher, 62 Wash. 413, 113 Pac. 1116. 


§ 8. 

Under constitution, article 4, section 2, 
providing for five judges of the supreme 
court “a majority of whom shall be neces- 
sary to form a quorum,” and which fur- 
ther provides that the legislature may in- 
erease the number of judges, “and may pro- 
vide for separate departments,” it was com- 
petent for the legislature, by this act, to 
increase the number to nine judges, and 
provide for two departments of the court 
consisting of five judges each, three of 
whom shall constitute a quorum for the 
transaction of business in a department; 
and a litigant is not entitled, as a matter 
of right, to a rehearing by the full court 
sitting en banc, authorized by section 4 of 
the act: State ex rel. Vanderveer v. Gorm- 
ley, 53 Wash. 543, 102 Pac. 435. 


§ 15. 


Where the parties to an action stipulated 
that it be dismissed upon the conveyance to 
trustees of part of the property in dispute, 
the trustees to pay plaintiff’s attorneys, on 
their contingent fees, whatever sum might 
be allowed or determined in their favor, the 
court has no jurisdiction in the pending case 
to determine the amount of the fees with- 
out service of process or further pleadings, 
by reason of the fact that the trustees 
joined in the stipulation and were present 
or represented at the hearings, where 
they did not appear and consent thereto, 
but objected to the jurisdiction of the 
court; and prohibition lies to prevent 
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proceedings in the action to determine the 
amount and enforce payment of the at- 
torney’s fees: State ex rel. Bogle v. 
Superior Court, 63 Wash. 96, 114 Pac. 905. 


The decision of a court that it has 
jurisdiction to determine the contingent 
fees of plaintiff’s attorneys is not con- 
clusive, where it was based on statements 
made to the court and a stipulation for 
dismissal of the action, and the record 
shows that the court had no jurisdiction 
over the parties objecting thereto: State 
ex rel. Bogle v. Superior Court, 63 Wash. 
96, 114 Pac. 905. 

It is discretionary for the courts of 
this state to refuse, on the doctrine of 
3 to assume jurisdiction of an ac- 
tion between nonresidents, upon a con- 
tract made and to be performed in the 
state of their residence, where the ac- 
tion involves only the title to real prop- 
erty in such state, especially where a 
similar action had been commenced and 
was voluntarily dismissed in such state, 
and there would be no way of enforcing 
a judgment in this state, no damages or 
alternative judgment being asked: Olym- 
pia Min. & Mill. Co. v. Kerns, 64 Wash. 
545, 117 Pac. 491. | 

A foreign corporation would have no 
more right than any other party to main- 
tain such an action by reason of its 
having filed articles in this state and 
complied with our laws: Olympia Min. 
& Mill. Co. v. Kerns, 64 Wash. 545, 117 
Pac, 491. 

As to what are local and what transi- 
tory actions, see note in 22 Am. St. Rep. 
As to the jurisdiction of a court to enter- 
tain a case involving real estate or title 
thereto, situate in another state or 
country, see notes in 5 Ann. Cas. 533; 
3 Ann. Cas. 344; 23 L. R. A., N. S., 1135; 
29 L. R. A., N. S., 625. 

The state courts have jurisdiction of 
an action brought by a shipper to recover 
for unjust discrimination by a common 
carrier engaged in interstate commerce, 
in violation of the act of Congress reg- 
ulating interstate commerce, in view of 
section 22 of the act (U. 8. Comp. Laws 
1901, p. 3170) providing that nothing in 
the act shall abridge existing common- 
law remedies, since the right existed at 
common law: Lilly Co. v. Northern Pac. 
R. Co., 64 Wash. 589, 117 Pac. 401. 


§§ 22—42-1 


§ 22. 

The dismissal of an action for the can- 
cellation of a note and mortgage does not 
affect an intervener’s right as holder to 
foreclose under this section, authorizing an 
intervener to demand relief adversely to 
the parties, and section 303, requiring the 
court to determine the rights of the inter- 
vener at the same time the action is de- 
cided: Pickle v. Anderson, 62 Wash. 552, 
114 Pac. 177. 


CODES OF PROCEDURE. 


court requiring motions to be accompanied 
by an affidavit that the attorney believed 
the motion to be meritorious: Sylvester v. 
Olsen, 63 Wash. 285, 115 Pac. 175. 


§ 39. 


A judgment is not void because not ren- 
dered within ninety days after the trial, nor 
does that of itself constitute reversible 
error: Moylan v. Moylan, 49 Wash. 341, 95 
Pac. 271. 


As to the law of intervention, see note 


in 123 Am. St. Rep. 280. § 41, 
Under this section a judge of the superior 
§ 28. court cannot properly — a motion for a 


See notes to § 130. new trial outside of the county wherein the 


There being bpt one superior court in a cause is ending, except by consent of the 
county, it is not error to refuse to transfer parties: Shaw v. Spencer, 57 Wash. 587, 107 
a cause for trial from one department to Pac. 383. 
another in which preliminary orders had 
been made, as the court has jurisdiction: 5 42. 

State v. Newcomb, 58 Wash. 414, 109 Pac. See notes to $ 130. 


855. Under this section, a judge having heard 
a cause out of his district may decide and 
§ 36. rule thereon in any other county in the 


It is discretionary with the trial court state: Rice v. Ahlman, 70 Wash. 6, 126 Pac. 
to require the observance of a local rule of 64. 


§ 42-1. Official Court Reporter—Appointment—Term. 

It shall be the duty of each superior court judge in counties or judicial 
districts in the state of Washington having a population of over thirty thou- 
sand inhabitants to appoint a stenographer to be attached to the court holden 
by him, (except, for the sake of economy, where in counties or judicial dis- 
tricts having more than one judge there is not sufficient trial work to require 
the services of two or more official reporters, the judges of such courts may, 
provided their trial dockets can be satisfactorily arranged so as not to delay 
the trials of cases, appoint one official reporter jointly to act as official reporter 
for their respective courts), who shall have had at least three years’ experience 
as a skilled, practical court reporter, or who upon examination shall be able 
to report and transcribe accurately one hundred fifty words per minute of 
the judge’s charge or one hundred seventy-five words of testimony for five 
consecutive minutes; said test of efficiency, in the event of inability to meet 
the qualifications as to length of time of experience, to be given by a committee 
of three of the attorneys of the county or district in which the said stenog- 
rapher is seeking to act as official reporter, and such stenographer shall 
thereupon become an officer of the court and shall be designated and known 
as the official reporter for the court or district for which he is appointed. 


Each official reporter so appointed shall hold office during the term of office 


of the judge appointing him, but may be removed for incompetency, mis- 
conduct or neglect of duty, and before entering upon the discharge of his 
duties shall take an oath to perform faithfully the duties of his office, and 
file a bond in the sum of two thousand dollars ($2,000) for the faithful dis- 
charge of his duties. No person shall be appointed to the office of official 
reporter who is not a citizen of and a duly qualified elector in the state of 
Washington. [L. 13, p. 386, § 1.] 
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§ 42-2. Duties of . 

It shall be the duty of each official reporter appointed under this act to 
attend every term of the superior court in the county or judicial district for 
which he is appointed, at such times as the judge presiding may direct; and 
upon the trial of any cause in any court, if either party to the suit or action, 
or his attorney, request the services of the official reporter, the presiding judge 
shall grant such request, or upon his own motion such presiding judge may 
order a full report of the testimony, exceptions taken, and all other oral pro- 
ceedings; in which case the official reporter shall cause accurate shorthand 
notes of the oral testimony, exceptions taken, and other oral proceedings had, 
to be taken, except when the judge and attorneys dispense with his services 
with respect to any portion of the proceedings therein, which notes shall be 
filed in the office of the clerk of the superior court where such trial is had. 
[L. 13, p. 387, § 2.] 


§ 42-3. Compensation of Reporter. 

Each official reporter so appointed shall be paid a compensation at the 
rate of ten dollars ($10) per diem for every day that he is actually in attend- 
ance upon said court pursuant to the direction of the court, which compensa- 
tion shall be paid out of the county treasury where such court is held, as other 
expenses of the court are paid; and the sworn statement of the official reporter 
as to the number of days’ a*tendance upon the court, when certified as correct 
by the judge presiding, shall be a sufficient voucher to the county auditor, 
upon which he shall draw his warrant upon the treasurer of the county in 
favor of the official reporter. [L. 13, p. 387, § 3.] 


§ 42-4. Additional Fees to be Paid Reporter. 

In each civil action hereafter commenced the sum of one dollar ($1) 
shall be paid by the plaintiff at the time of the filing of the complaint to the 
clerk of the court, and at the time of the appearance of the defendant, or any 
defendant appearing separately, there shall be paid in to the clerk of the court 
one dollar ($1), and these sums so paid shall be taxed as costs in the case, and 
collected from the unsuccessful party im said action, and shall be known as 
stenographers’ costs, and shall be paid by the clerk of said court into the 
county treasury of the county in which said action is commenced. IL. 
13, p. 387, § 4.] 


§ 42-5. Transcript of Notes —Fees. 

When shorthand notes have been taken in any cause as in this act pro- 
vided, if the court, or either party to the suit or action, or his attorney, re- 
quests a transcript of the notes into longhand, the official reporter shall make, 
or cause to be made, with reasonable diligence, full and accurate typewritten 
transcript of the testimony and other proceedings, which shall, when certified 
to, as hereinafter provided, be filed with the clerk of the court where such 
trial is had for the use of the court or parties to the action. The fees of the 
reporter for making such transcript shall be fifteen cents per folio of one 
hundred words for the original copy, and five cents per folio for each carbon 
copy ordered before the original is made, or made at the same time as the 
original, and when such transcript is ordered by any party to any such suit or 
action said fees shall be paid forthwith by the party ordering the same, and 
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in all cases where a transcript is made as provided for under the provisions 
of this act the cost thereof shall be taxable as costs in the case, and shall be so 
taxed as other costs in the case are taxed: Provided, That when the defendant 
in any criminal cause shall present to the judge presiding satisfactory proof, 
by affidavit or otherwise, that he is unable to pay for such transcript, the pre- 
siding judge, if in this opinion justice will thereby be promoted, may order 
said transcript to be made by the official reporter, in which case the official 
reporter shall be paid for preparing said transcript ten cents per folio for the 
original copy and five cents per folio for each carbon copy ordered at the 
same time as the original or made at the same time as the original, which 
transcript fee shall be paid in like manner as the per diem fees are paid as 
specified in section 42-3. [L. 13, p. 388, § 5.] 


§ 42-6. Transcript Accorded Verity. 

The report of the official reporter, when transcribed and certified as being 
a correct transcript of the stenographic notes of the testimony, or other oral 
proceedings had in the matter, shall be prima facie a correct statement of such 
testimony or other oral proceedings had, and the same may thereafter, in any 
civil cause, be read in evidence as competent testimony, when satisfactory 
proof is offered to the judge presiding that the witness originally giving such 
testimony is then dead or without the jurisdiction of the court, subject, how- 
ever, to all objections the same as though such witness were present and giving 
such testimony in person. [L. 13, p. 389, § 6.] 


§ 42-7. Subsequent Transcript. 

When the official reporter who has taken notes in any cause, shall there- 
after cease to be such official reporter, any transcript thereafter made by him 
therefrom, or made by any competent person under the direction of the court, 
and duly certified to by the person making the same, under oath, as a full, 
true and correct transcript of said notes, the same shall have full force and 
effect the same as though certified by an official reporter of said court. IL. 
13, p. 389, § 7.] 


§ 42-8. Reporter Pro Tem. 

In the event of the absence or inability of the official reporter to act, the 
presiding judge may appoint a competent stenographer to act pro tem, who 
shall perform the same duties as the official reporter, and whose report when 
certified to, shall have the same legal effect as the certified report of the official 
reporter. The reporter pro tem shall possess the qualifications and take 
the oath prescribed for the official reporter, and shall file a like bond, and 
shall receive the same compensation. [L. 13, p. 389, § 8.] 


§ 42-9. Court Amanuensis. 

In all counties or judicial districts, except counties of the first class, such 
official reporter shall act as amanuensis to the court where he 1s appointed, 
and the court may allow him per diem therefor, as provided in this act: Pro- 
vided, That in no event shall the per diem for such work exceed ten days in 
any one calendar month. IL. 13, p. 389, § 9.] 
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§ 42-10. Court Files Accessible to Reporters. 

Official reporters or reporters pro tem may, without order of court, upon 
giving a proper receipt therefor, procure at all reasonable hours from the office 
of the clerk of the court, any files or exhibits necessary for use in the prepara- 
tion of statements of fact or transcribing portions of testimony or proceedings 
in any cause reported by them. [L. 13, p. 389, § 10.] 


§ 42-11. Office Expenses. 

Necessary supplies for reporting and for the preparation of transcripts 
in criminal cases shall be furnished by the county. Typewriters and all other 
supplies in all other cases shall be furnished by the stenographers. In coun- 
ties where arrangements can be made therefor, suitable office room shall be 
furnished the official reporter. [L. 13, p. 390, § 11.] 


§ 42-12. Substituted Reporters. 

At the request of either party to an action an official reporter from the 
same or any other district in the state may be substituted for the official 
reporter of the court in which the action is being tried for the purpose of 
reporting the trial of said action: Provided, That the party or parties to the 
action requesting such substitution pay or secure to be paid to the clerk of 
the court the necessary traveling and hotel expenses of the official reporters 
so substituted as aforesaid. [L. 13, p. 390, § 12.] 


§ 42-13. Application of Act. 
This act shall not apply to any county having a population of two hun- 
dred thousand, or over. [L. 13, p. 390, § 13.] 


§ 46. inal causes arising under any city or 

Under this section, a justice of the peace town ordinance, by this section, does not 
is not limited to a fine of $100 in cases com- deprive justices in towns of the fourth 
ing under city ordinances, especially in view ls of Fans in causes pig: 
of the fact that the act of 1901 simply under own ordinance, in view 5 e 
amended Ballinger’s Code, section 4683, by intent of the amending act to mere y en- 
omitting therefrom an express limitation to no er cL eee 1 1 
N oe ay nn oF ae, any ordinance of a town of the fourth 


The amendment of Ballingers Code class shall be a misdemeanor: State ex 
section 4683, which conferred upon jus- rel. Hall v. Wicker, 60 Wash. 238, 110 


tices of the peace jurisdiction in all crim- Pac. 992. 


§ 61-1. Holiday Follows Sunday. 

Whenever any legal holiday, other than Sunday, shall fall upon any Sun- 
day, the day next following such date shall become and be held as a legal 
holiday. [L. 11, p. 9, § 1.] 


§ 63-1. Columbus Day. 
The 12th day of October of each year is hereby declared to be a legal 
holiday to be known as Columbus Day.” [L. 11, p. 390, § 1.] 


69. quorum: State ex rel. Dyer v. Middle Kit- 
See notes to g 4829. titas Irr. Dist., 56 Wash. 488, 106 Pac. 203. 


Under this section, the court has power 
to cd Seg — oe to Ne for an 8 94. 
irrigation district, where the trict was 
— to sell bonds and it a peared Repealed. Seo § 94-1 et seq. 
that the president of the board of directors Constitution, article 1, section 21, provid- 
was insane and the board was without a ing that the right to trial by jury, “shall 
Rem. Wash. Code, Vol. III—2 17 
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remajn inviolate,” is not violated by this 
section, since the constitutional guaranty 
and all the essential incidents of trial by 
jury are preserved: State v. McDowell, 61 
Wash. 398, 112 Pac. 521. 

Under this section an elector and tax- 
payer of the state of Washington is a 
qualified juror, and a juror need not be 
a taxpayer within the connty in which he 
is called: State v. Jahns, 61 Wash. 636, 
112 Pac. 747; Lasityr v. Olympia, 61 
Wash. 651, Ann. Cas. 19120, 782, 112 Pac. 
752. 
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As to the conditions and restrictions 
which the legislature may impose upon 
the right of trial by jury, see note in 
98 Am. St. Rep. 538. 

Constitution, article 1, section 22, 
guaranteeing to accused the right to a 
trial before “a jury of the county,” is 
not violated by this section which provides 
that the county shall be divided into 
jury districts, and that an equal number 
of the jurors shall be drawn from each 
district for service in any month: State v. 
Newcomb, 58 Wash. 414, 109 Pac. 355. 


§ 94-1. Qualification of Jurors. 

No person shall be competent to serve as a juror in the superior courts 
of the state of Washington unless he be (1) an elector and taxpayer of the 
state, (2) a resident of the county in which he 1s called for service for more 
than one year preceding such time, (3) over twenty-one years of age, (4) in 
full possession of his faculties and of sound mind, (5) able to read and write 
the English language. [L. 11, p. 314, § 1.] 


§ 94-2. Persons Exempt. 

Officers of the United States and of the state, attorneys at law, school 
teachers, practicing physicians, licensed embalmers, active members of the fire 
and police departments of any municipality, women, and all persons over 
sixty years of age, shall not be compelled to serve as jurors; and in preparing 
jury lists, the names of such persons, other than women and persons over sixty 
years of age, shall, if it be known that they are entitled to be excused from 
jury service, be omitted from the jury list: Provided, however, That the right 
of any such person to be excused from jury service shall not be cause for 
challenge as to his competency if he desires to serve: Provided further, That 
any woman desiring to be excused from jury service may claim exemption by 
signing a written or printed notice thereof and returning same to the sheriff 
before the date for appearance, and if exemption is claimed by reason of sex, 
no fee shall be allowed for her appearance. And it shall be the duty of the 
person serving any summons for jury service to inform the person served of 
this provision. [L. 11, p. 314, § 2.] 


§ 94-3. Jury List—Yearly Revision. 

Upon the taking effect of this act, the Judge or judges of the superior 
court of each county in this state shall divide the county into not less than 
three nor more than six jury districts, following the lines of voting precincts 
and arranging the districts in such manner that the population in each dis- 
trict shall be as nearly equal as may be, and the fixing of the boundaries of 
the district shall be evidenced by an order made by the court and entered 
upon its records. During the month of July of each year the county clerk of 
each county in the state shall make up a jury list containing the names of 
all the qualified jurors in the county, so far as he may be able to ascertain the 
same from the latest tax-rolls and poll-books of the county or from any other 
official sources of information and shall ascertain so far as possible the voting 
precinct and place of residence of each juror and if these cannot be ascer- 
tained, the school district in which he lives. He shall provide boxes sufficient 
in number to correspond with the number of jury districts fixed by the court, 
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and numbered to correspond therewith, and having written the names of the 
jurors in each district upon slips of paper, which shall be similar in size, 
quality of paper, and writing, and shall deposit such slips in the jury-box of 
the proper district. The jury list shall be revised from year to year, new 
lists being made up each year, adding thereto the names of new residents, and 
omitting therefrom the names of persons who may have removed from the 
county, or who may have served as jurors within five years theretofore (un- 
less they shall be necessary to make up a sufficient list) and the names of the 
new list shall be deposited in the box for service for that year, as hereinbefore 
provided. [L. 11, p. 314, § 3.] 


§ 94-4. Jury Terms—Jury, How Drawn. 

Jury terms shall commence on the first Monday of each month, and shall 
end on the Saturday preceding the first Monday of each month, unless the 
day of commencing or ending said term be changed by order of the Judge or 
judges of the superior court; but it shall not be necessary to call a jury for 
any term in any county unless the judge or judges of the superior court of 
that county shall consider that there is sufficient business to be submitted to a 
jury to require that one be called. When the judge or judges of the superior 
court of any county shall deem that the public business requires a jury term 
to be held, he or they shall require the county clerk to draw a jury to serve 
for the ensuing term, and the county clerk, on the second Saturday of the 
calendar month preceding the month in which the jury is to be called to 
serve, shall be blindfolded, and in the presence of the judge or judges or of a 
court commissioner of the superior court, shall draw from the jury-boxes 
such number of names as the Judge or judges may have ordered to be sum- 
moned as jurors for the ensuing term. The names shall be drawn in equal 
numbers from each jury-box, and before the drawing is made the boxes shall 
be shaken up so that the slips bearing the names thereon may be thoroughly 


mixed, and the drawing of the slips shall — purely upon chance. [L. 
11, p. 315, § 4.] 


§ 94-5. Grand Jurors—How Drawn. 

Whenever the judge or judges of the superior court of any county in the 
state shall desire to summon a grand jury, the names of persons to serve as 
grand jurors shall be drawn from the jury list, as hereinbefore provided: 
Provided, however, That the names of the persons who shall serve as grand 
jurors shall not be stricken from the jury list, and such service shall not ex- 
cuse them from service upon petit Juries, as though they had not been sum- 
moned upon the grand jury. [L. 11, p. 316, § 5.] 


§ 94-6. Additional Names—Open Venire. 

If for any reason the jurors drawn for service upon a petit jury for any 
term shall not be sufficient to dispose of the pending jury business, or where 
no jury is in regular attendance and the business of the court may require 
the attendance of a jury before a regular term, the judge or judges of the 
superior court may draw from the jury list such additional names as they 
may consider necessary, and the persons whose names are so drawn shall 
thereupon be summoned to serve as jurors forthwith. The judge or judges 
drawing such additional names, may, in his or their discretion, order and 
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direct that, of such additional jurors, only those living nearest to the county 
seat or most conveniently reached and found shall be at first summoned by 
the sheriff, and at any time when a sufficiency of such persons has been sum- 
moned and produced in court, such judge or judges may, in his or their 
discretion, order and direct the sheriff not to summon the remainder of the 
additional jurors so drawn. By stipulation or agreement made in open court 
as a part of the record, the parties to any action may agree that an open 
venire may be issued to make up a jury in that action, and upon order of the 
court approving such stipulation and directing the number of jurors to be 
drawn, the clerk shall issue an open venire, and the sheriff shall fill the same 
by summoning from the bystanders, or elsewhere, a sufficient number of per- 
sons to fill the open venire. [L. 11, p. 316, § 6.] 


§ 94-7. Excused from Service. 

A person summoned as a juror may be excused from acting as such on ac- 
count of any of the reasons stated in section 94-2 hereof; when his own health 
requires, on account of death in his family, or of illness in his family of such 
character that he is required to be in attendance thereupon, or when his busi- 
ness interests would be seriously prejudiced by such service. No person, 
however, shall be excused from service as a juror on account of business 
reasons unless his service is such as would lead to the waste or destruction of 
his property; and unless it shall appear that after having been summoned as 
a juror he had made every rea: ble effort to permit of his serving as a juror 
without causing waste or destruction of his property. When excused for any 
of the foregoing reasons, or for any reason deemed sufficient by the court, the 
name of the juror so excused shall remain upon the jury list from which 
jurors are drawn, and his name returned to the jury box from which it was 
drawn. Any person applying to be excused from jury service for any of the 


causes herein specified, may be placed upon oath or affirmation to testify 


truly in all respects as to the cause for such excuse, and that he will answer 
truly any question put to him by the judge with respect thereto. [L. 11, p. 
317, § 7.] | 


§ 94-8. Separation of Jury. 

In no action or proceeding whatever, except felony cases shall the jury 
sworn to try the issues therein be kept together and in the custody of the 
officers of the court, save during the actual progress of the trial, until the 
case shall have been finally submitted to them for their decision. Whenever 
the jury are kept together in the custody of the officers when the trial is not 
in progress, they shall be supplied with meals at regular hours, and with 
comfortable sleeping and toilet accommodations. [L. 11, p. 317, § 8.] 


§ 98. § 103. 

Where, in drawing a jury, the usual prac- 
Repealed. Bee § 94-1 et seq. tice is followed, the ballots are taken from 
the box by chance, and an impartial jury 
§ 99. results, error cannot be predicated on the 
Repealed. See g 94-1 et seq. manner in which the clerk conducted the 
drawing when selecting the jury, the statute 
§§ 101-104 not being clear as to the exact method of 
° drawing: Mercereau v. Maughlin Mill Co., 

Repealed. See § 94-1 et seq. 53 Wash. 475, 102 Pac. 232, 
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Statutory provisions for the drawing 
of a panel are mainly directory, and fail- 
ure to precisely conform thereto will not 
warrant a reversal of a conviction, where 
none of the jurors were incompetent or 
improperly drawn, no prejudice against 
the defendant was shown or any of his 
rights injuriously affected, and he declined 
to use an additional challenge accorded 
him: State v. Barnes, 54 Wash. 493, 20 
L. R. A., N. S., 932, 103 Pac. 792. 

Jurcrs selected in May, 1909, to serve 
during the next month, under the law in 
force at the time of their sélection, may 
serve during such June term, although by 
the act of 1909, taking effect June 8th, 
the former laws were repealed and a new 
method provided for selecting jurors for 
each ensuing month, leaving no law in 
force for the selection of jurors in June, 
1909, in view of the constitutional author- 
ity of the superior courts and their com- 
mon-law power to provide juries: Cathey 
v. Seattle Elee. Co., 58 Wash. 176, 108 
Pac. 443. 


§§ 103—124 


there was no jury business for the month 
of December, in view of section 2140, pro- 
viding that challenges to the panel s 
only be allowed for a material departure 
from the prescribed forms: State v. Leroy, 
61 Wash. 405, 112 Pac. 635. 


§ 104. 


This section has no application to the 
portions of the preceding section requirin 
monthly jury terms and fixing the time for 
the commencement of the term on the first 
Monday of the ensuing month; hence it is 
within the discretion of the court to sum- 
mon a grand jury to serve on the twenty- 
second of the same month: State ex rel. 
Gibson v. Gilliam, 56 Wash. 29, 104 Pac. 
1131. 


Laws of 1905, page 270, section 4, re- 
quiring the drawing of a grand jury to 
serve during the ensuing three months, is 


impliedly repealed by Laws of 1909, page 
133, a complete act purporting to cover 
the whole subject of selecting and sum- 


moning grand and petit jurors: State ex 
rel. Gibson v. Gilliam, 56 Wash. 29, 104 
Paec. 1131. 


§ 109. 
Repealed. See § 941 et seq. 


§ 116. General Powers and Duties of Prosecuting Attorneys. , 

The prosecuting attorney of each county shall have authority and it shall 
be his duty, subject to the supervisory control and direction of the attorney 
general, to appear for and represent the state and the county and all school 
districts in the county in which he is a prosecuting attorney, in all criminal 
and civil actions and proceedings in such county in which the state or such 
county or such school district is a party. [L. 11, p. 375, § 1.] 


§ 123. Examinations—Qualifications. 

Examinations for admission to the bar shall be held at the state capitol 
on the first Thursday and Friday after the second Monday in January, May 
and October, of each year, and shall be both oral and written as to the appli- 
cant’s knowledge of law, general learning, fitness and qualifications. Nor 
shall any such applicant be examined unless he shall have filed with the clerk 
of the supreme court, two months before such examination, a statement in 
which the time he commenced the study of law is set forth: Provided, The 
time he applies for admission is at least two years after the time named in 
such statement. Every applicant shall also present an affidavit by some 
member of the bar of the supreme court, or a certificate from the dean or head 
of some law school of approved standing, to the effect that such applicant has 
regularly and attentively studied law under the direction of the affiant or 
dean or head of such law school as the case may be, for a period of two years: 
Provided, That thirty-five full weeks of study in a law school in any one year 
shall be equivalent to a year’s study. [L. 11, p. 158, § 1.] 


§ 124. Rules—Examining Board—Appointment—Compensation. 
The supreme court shall make such other rules as may be necessarv for 
the admission of applicants to practice law, and for the purpose of conducting 
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for “the — month,” is not so mate- 
rial as to invalidate a panel part of whom 
were drawn for the month of December, 
but not summoned until January, because 
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the examination of applicants, shall appoint a board consisting of three law- 
yers, who shall severally hold their office for a term of three years unless 
sooner removed by the court: Provided, however, That the first appointments 
after the taking effect of this act shall be one.member to be appointed for one 
year, one for two years and one for three years, and thereafter each member 
shall be appointed for a term of three years, except to fill a vacancy not 
caused by the expiration of a term. No person shall be eligible as a member 
of such board unless he shall have been a member in good standing of the 
bar of the supreme court of this state for not less than five years immediately 
preceding his appointment, and no person shall be eligible to succeed him- 
self on such board. Each member of said board shall be allowed ten dollars 
($10.00) per day for each day actually spent in the performance of his duties, 
and five cents per mile for each mile actually and necessarily traveled in 
going to and returning from attendance on the court to conduct such exam- 
Inations. The person having the shortest term to serve on said board shall 
be chairman thereof, and the clerk of the supreme court shall act as secretary 
thereof and shall keep the records, files and correspondence of the board. 
The board of examiners shall meet not later than two days before an exam- 
ination is to be held to prepare the questions to be answered in writing by 
the applicants, which questions when prepared shall be kept in a sealed en- 
velope or package and free from inspection in the office of the clerk of the 
supreme court until required for such examination, and, after the completion 
of such examination, said questions shall be made public. [L. 11, p. 158, 8 2.] 


§ 125. Oath. 
Every person before being admitted to practice law in this state shall 
take and subscribe the following oath: 

I do solemnly swear: 

(1) I will support the constitution of the United States and the constitu- 
tion and laws of the state of Washington; 

(2) I will maintain the respect due to courts of justice and judicial officers; 

(3) I will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be illegal and unjust, nor any defense except such as I believe 
to be honestly debatable under the law of the land; 

(4) I will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or Jury by an artifice or false statement of facts or 
law; 

(5) I will maintain the confidence and preserve inviolate the secrets of my 
client, and will accept no compensation in connection with his business except 
from him or with his knowledge and approval; 

(6) I will abstain from all offensive personalitics, and advance no fact 
prejudicial to the honor or reputation of a fellow attorney, party or witness, 
unless required by the justice of the cause with which I am charged; 

(7) I will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay any man’s cause for lucre or malice. 
So help me God. [L. 11, p. 159, § 3.] 


§ 129. demnify him upon his indorsement of a 
An attorney holding stock in a corporae note, is guilty of a conversion thereof, 
tion as a trustee for his client and to in- where he transferred part of his stock to 
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a business associate, called a meeting of 
the stockholders, ousted his client from 
office, organized a new corporation, and 
transferred to it all the assets of the old 
corporation by voting the stock, his acts 
being construed most strongly against 
him, and the burden being upon him to 
show that his dealings were free from all 
reasonable grounds of suspicion: Hertick 
v. Smith, 67 Wash. 664, 122 Pac. 363. 

As to what conversion of personal prop- 
erty is sufficient to maintain an action of 
trover, see note in 24 Am. St. Rep. 795. 

Where an action to quiet title was com- 
promised by an agreement recognizing the 
plaintiffs’ title, and defendants author- 
ized their attorney to carry out the con- 
tract, the attorney had authority to con- 
sent to a decree confirming the plaintiffs’ 
title on their performance of the contract: 
Cogswell v. Cogswell, 70 Wash. 178, 126 
Pac. 431, 


§ 130. 


An oral “street” agreement of an attor- 
ney to file a supersedeas bond on appeal 
in a cause, whereby the adverse party was 
led to delay the issuance of execution until 
the time therefor had expired, is void, under 
this section: Eisenberg v. Nichols, 57 Wash. 
560, 107 Pae. 371. 

As to the implied authority of an at- 
torney in conducting litigation, see note 
in 132 Am. St. Rep. 148. 

As to the extent to which a client may 
control a cause, see note in 93 Am. St. 
Rep. 169. 

As to contracts between attorney and 
elient, see note in 83 Am. St. Rep. 158. 

Where the receiver and several stock- 
holders of a corporation intervened in an 
action against the corporation, a stipula- 
tion of the receiver in the nature of a 
compromise, authorized by the court, binds 
the stockholders as the receiver repre- 
sents the stockholders as well as the cor- 
poration; and an appeal by the stockhold- 
ers will not be considered: Spencer v. Alki 
Point Transp. Co., 53 Wash. 77, 132 Am. 
St. Rep. 1058, 101 Pac. 509. 

As to intervention by receivers and 
persons interested in the receivership, see 
note in 123 Am. St. Rep. 303. 

Under this section and sections 28 and 
42 the parties to an action in D. county 
may stipulate that a motion to vacate the 
judgment may be heard at the county seat 
of S. county, before the superior judge of 
W. county, and upon entry of an order 
accordingly and transfer of the papers, 
such trial judge has jurisdiction to hear 
and decide the motion, the parties having 
appeared by counsel and argued the same; 
and his order is res judicata: Meisen- 
heimer v. Meisenheimer, 55 Wash. 32, 133 
Am. St. Rep. 1005, 104 Pac. 159. 

An attorney was authorized to represent 
a wife in the settlement of condemnation 
proceedings against community property, 


23 


3 129—136 


where it appears that both husband and 
wife were parties and served with process, 
that he was employed by the husband, as 
he presumed, to represent both, and the 
husband was authorized by the wife to 
employ counsel in the case and he under- 
stood the attorney was to represent her: 
Pearl Oyster Co. v. Seattle & Montana R. 
Co., 53 Wash. 101, 101 Pac. 503. 

Parties may stipulate to dismiss an ap- 
peal without consent of counsel: Hump- 
tulips Driving Co. v. Cross, 65 Wash. 636, 
37 L. R. A., N. 8., 226, 118 Pac. 827. 

An attorney of record may enter a vol- 
untary dismissal of the action, which is 
binding upon the client: Furman v. Bon 
Marche, 71 Wash. 238, 128 Pac. 210. 


CONSTRUCTION AND OPERATION 
OF STIPULATIONS: See 4 Remington’s 
Digest, “Stipulations,” §2; First Nat. 
Bank v. Fowler, 54 Wash. 65, 102 Pac. 
1038; State ex rel. Great Northern R. Co. 
v. Superior Court, 60 Wash. 187, 110 Pac. 
808; Cogswell v. Cogswell, 70 Wash. 178, 
126 Pac. 431. 


A stipulation that the date of the “defi- 
nite location” of the Northern Pacific Rail- 
road Company was in 1884 implies a com- 
pliance with all the conditions precedent 
to a valid definite location, and dispenses 
with proof (1) that the company located 
the line, (2) gave notice to the land de- 
partment, and (3) that the selection was 
approved: Northern Pac. R. Co. v. Wade- 
kamper, 70 Wash. 392, 126 Pac. 909. 

In a stipulation relating to the North- 
ern Pacific right of way, the use of the 
word “railway” for “railroad” is immate- 
rial, where it was stipulated that the 
Northern Pacific Railway Company was 
the successor of the Northern Pacific Rail- 
road Company: Northern Pac. R. Co. v. 
Wadekamper, 70 Wash. 392, 126 Pac. 909. 


§ 136. 


An action pending in some court in this 
state is necessary to secure to an attorney 
a lien under this section: Plummer v. Great 
Northern R. Co., 60 Wash. 214, 31 L. R. A., 
N. S., 1215, 110 Pac. 989. 

As to liens of attorneys, see notes in 
51 Am. St. Rep. 251, 9 Ann. Cas. 625. 

In an action to recover for legal ser- 
vices rendered in the defense of an action 
assailing the title of the defendants, and 
of their grantee in a warranty deed made 
by the defendants, in which there was an 
issue as to whether the defendants had 
employed the plaintiff to defend the ac- 
tion on behalf of such grantee, it is erro- 
neous and misleading to instruct the jury 
that a general warranty deed runs with 
the land and binds the grantor to defend 
his title or estate, when the defendants 
were defending their title, as such de- 
fense would inure to the benefit of the 
grantee and they were under no obliga- 
tion to employ counsel for the grantee: 
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cri v. Lara, 56 Wash. 43, 104 Pac. 
102. 

An attorney’s lien on a judgment can- 
not attach upon the oral announcement of 
the decision at the conclusion of the trial, 
but a written judgment must be formally 
entered under this section: Cline Piano 
= v. Sherwood, 57 Wash. 239, 106 Pac. 

42. 

An attorney prosecuting an action for 
personal injuries in the courts of British 
Columbia under the workmen’s compensa- 
tion act, which precludes the attorney 
from taking any part of the recovery as 
a fee except such as is awarded by the 
arbitcator, cannot, after accepting the 
arbitrator’s award, claim any other in- 
terest in, or lien upon, the recovery: 
Plummer v. Great Northern R. Co., 60 
Wash. 214, 31 L. R. A., N. S., 1215, 110 
Pac. 989. 

A settlement of a pending action by the 
parties will not be set aside because it 
defeats an attorney’s lien for services, 
where the evidence does not warrant a 
finding of collusion and fraud on the part 
of the parties, taking into consideration 
a counterclaim set up in good faith and 
the fact that the law favors settlements: 
Cline Piano Co. v. Sherwood, 57 Wash. 
239, 106 Pac. 742. 

As to settlement of litigation by a cli- 
ent, whereby the lien of his attorney is 
defeated, see note in 93 Am. St. Rep. 175. 

Under this section, giving attorneys a 
lien for their services upon the judgment 
“from the time of filing notice of such 
lien,” the claim for lien must be filed 
prior to assignment of the judgment in 
order to take precedence over the assign- 
ment: Humptulips Driving Co. v. Cross, 
65 Wash. 636, 37 L. R. A., N. 8., 226, 118 
Pac. 827. 

As to sufficiency of notice by attorney 
to judgment debtor of former’s lien on 
judgment, see note in 12 Ann. Cas. 343. 


§ 139. 


The commission of the crimes of barratry 
or perjury is ground for the disbarment of 
an attorney: State ex rel. Mackintosh v. 
Rossman, 53 Wash. 1, 17 Ann. Cas. 625, 21 
L. R. A., N. S., 821, 101 Pac. 357. 

An attorney is guilty of an act of moral 
turpitude, within this section, authorizing 
his disbarment, where, acting as a notary 

ublic, he at divers times falsely certified, 

in his jurat and certificate to affidavits to 
be used in claims for pensions, that the 
witnesses appeared before him and were 
sworn and acknowledged the execution of 
the papers: In re Hopkins, 54 Wash. 569, 
103 Pac. 805. 


§ 140. 

A proceeding to disbar an attorney at 
law, under this and the next section, is in 
the naturg of a civil action, in which a trial 
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by jury is not required: State ex rel. Mack- 
intosh v. Rossman, 53 Wash. 1, 17 Ann. Cas. 
625, 21 L. R. A., N. S., 821, 101 Pac. 357. 

As to disbarment of attorneys, causes 
and proceedings therefor, see notes in 95 
Am. Dec. 333; 45 Am. 8t. Rep. 71; 114 
Am. St. Rep. 839; 5 Ann. Cas, 990; 15 
Am. St. Rep. 419. 

As to reinstatement of disbarred attor- 
ney, see note in Ann. Cas. 1912A, 813. 


§ 144. 


A settled construction of statutes respect- 
ing practice will not be departed from un- 
less the vest necessity exists therefor: 
Hallidie Co. v. Washington Brick, Lime & 
Mfg. Co., 70 Wash. 80, 126 Pac. 96. 

A statute will be upheld so far as it is 
legal, if the illegal part can be separated 
from the legal: Gantenbein v. Pasco, 71 
Wash. 635, 129 Pac. 374. 

The motive of the legislature, or the 

assing of an act “by stealth,” cannot be 
nquired into by the courts in order to 
affect the validity of the law: Ettor v. 
Tacoma, 57 Wash. 50, 106 Pac. 478, 107 
Pac. 1061. 

Equitable construction of statute, while 
tolerated in remedial statutes with great 
caution, should not be extended to regu- 
lations of public policy, and if the lan- 
guage is plain and free from ambiguity, 
inconvenience in its enforcement can have 
no weight in its construction: Walker v. 
Spokane, 62 Wash. 312, Ann. Cas. 1912C, 
994, 113 Pac. 775. 

An act entitled an act “granting addi- 
tional power” is not to be construed as 
granting any additional power where its 

rovisions do not do so: State ex rel. 

chade Brewing Co. v. Superior Court, 62 
Wash. 96, 113 Pac. 576. | 


HISTORY AND PASSAGE OF ACT.— 
The history of the passage of an act may 
be resorted to in determining the legisla- 
tive intent in the use of the words “last 
general election”: State ex rel. Griffin v. 
=Y Court, 70 Wash. 545, 127 Pac. 

0. 


Where an act contains no ambiguity, 
latent or patent, a mistake in the act as 
passed and approved by the governor 
cannot be shown by extrinsic evidence re- 
lating to the history of its passage and 
proposed amendments, agreed to in com- 
mittee, but not reported through the mis- 
take of a committee clerk: State ex rel. 
Aetna Life Ins. Co. v. Schively, 68 Wash. 
503, 123 Pac. 784. 


EXECUTIVE CONSTRUCTION.—The 
construction placed upon a statute by the 
executive department does not control the 
courts when it deprives a citizen of valu- 
able rights accorded him by the law: State 
ex rel. Pindall v. Ross, 55 Wash. 242, 104 
Pac. 216. 

As to effect given by courts to contem- 
poraneous practical construction of unam- 
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biguous statute, see note in 10 Ann. Cas. 
51. 


The construction of a statute of doubt- 
ful meaning by the highest law officer of 
the executive department, while not bind- 
ing on the courts, is entitled to consid- 
erable weight: State ex rel. Cowles v. 
Schively, 63 Wash. 103, 114 Pac. 901. 


A statute providing that the court 
“may” award damages for a civil con- 
tempt in addition to punishment, being 
remedial in its nature, will be construed 
to mean “shall,” where the aggrieved 
party asks for and is gag to take the 
same in such proceeding in lieu of an or- 
dinary action: State ex rel. Nicomen 
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Boom Co. v. North Shore Boom & Driv- 
ing Co., 55 Wash. 1, 103 Pac. 426. 

As to when “may” in a statute is man- 
datory, see note in 5 L. R. A., N. S, 
340. 


§ 150. 


A notice of application for the appoint- 
ment of a guardian of an insane defendant, 
served February 20th, to be heard March 2d, 
is served not less than ten days before the 
time of hearing, within the rule that the 
first day be excluded and the last be in- 
cluded in the computation: Donaldson v. 
Winningham, 62 Wash. 212, 113 Pac. 285. 

As to computation of time, see note in 
78 Am. St. Rep. 872. 


§ 152-1. Adoption of Remington & Ballinger’s Code. 
The compilation of the Session Laws of the state of Washington, ar- 


ranged and compiled by Richard A. Ballinger and Arthur Remington, and 
known as Remington & Ballinger’s Annotated Codes and Statutes of Washing- 
ton, is hereby adopted as an official compilation of existing statutes of the 
state up to and including the year 1909. [L. 11, p. 8, 8 1.] 


§ 152-2. Citation and Reference. 
It shall be proper for the legislature, in amending or repealing existing 
statutes, and for the courts in referring to existing statutes, to refer to or cite 


Remington & Ballinger’s Annotated Codes and Statutes of Washington con- 
taining such law. [L. 11, p. 8, § 2.] 


§ 152-3. Adoption of Pierce Code. 

The compilation of the session laws of the state of Washington, arranged 
and compiled by Frank Pierce and known as ‘‘Pierce’s Washington Code, 
is hereby adopted as an official compilation of existing statutes of the state 
up to and including the year 1911. [L. 13, p. 276, 8 1.] 


§ 152-4. Citation and Reference. 

It shall be proper for the legislature, in amending or repealing existing 
statutes, and for the courts in referring to existing statutes, to refer to or cite 
Pierce’s Washington Code containing such law. [L. 13, p. 277, § 2.] 


$ 153. 


A cause of action for damages is stated, 
and it is error to sustain a demurrer, where 


the complaint alleged fhe transfer of prop- 


erty of the value of $2,700 to trustees for 
the purpose of sale, $1,300 of debts to be 
paid out of the proceeds, and that the trus- 
tees fraudulently conspired with another 
and privately sold the property for $900, 
since no necessity for an accounting of the 
trust appears; or if shown by answer, the 
case can be tried either in equity or at law, 
the defendants not being confined to the is- 


sues tendered: Brys v. Pratt, 55 Wash. 122, 
104 Pae. 169. 


An action against a building association 
to recover damages for fraud in the issu- 
ance of its contracts, although framed as 


sounding in law, is one of equitable cog- 
nizance, where its essence was to relieve 
against a forfeiture of contracts and to 
recover money paid thereunder, on the 
ground of fraud in the inception of the 
contracts and in their performance: Con- 
away v. Co-operative Homebuilders, 65 
Wash. 39, 117 Pac. 716. 


§ 155. 


The legislature has power by a retroac- 
tive law to take away the natural right of 
& municipal corporation to plead the statute 
of limitations against a moral claim which 
in good conscience it ought to pay; and the 
same does not violate the due process clause 
of the constitution: State ex rel. McCul- 
lough v. Seattle, 60 Wash. 241, 110 Pac. 
1008. 


= 2 = 11 — — — — 8 
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The legislature has the power, even 
after the statute of limitations has run, 
to take away from a city the right to 
plead the statute in respect to adverse 

ossession of a city street, as the matter 
is one of public concern only, and not a 
property right of the city: State v. Seat- 
tle, 57 Wash. 602, 27 A R. A., N. S., 
1188, 107 Pac. 827. 


As to retrospective operation of stat- 
ute of limitations, see notes in 111 Am. 
St. Rep. 455; Ann. Cas. 1912A, 1041. 


A contract for annual installments of 
interest is merged in the judgment 
thereon, and the statute of limitations run- 
ning against the judgment bars any recov- 
ery for annual interest on the contract or 
judgment: Crowder v. Morphy, 61 Wash. 
626, 112 Pac. 742. 


As to effect of bar of statute of limita- 
tions, see note in 95 Am. St. Rep. 656; as 
to effect of limitation of action on judg- 
ment, see note in 133 Am. St. Rep. 60. 


Where a debtor turned over a note in 
payment of his own debt, at the same 
time guaranteeing the note, the guaranty 
is not a promise to pay the debt of an- 
other which would be barred when the 
statute of limitations had run against the 
note; but it is a promise to pay his own 
debt, creating a liability during the period 
of limitations following its written ac- 
knowledgment: Ekre v. Cain, 66 Wash. 
659, 120 Pac. 523. 


An attorney who contracted with plain- 
tiff and one C. to perfect the title to cer- 
tain tide lands for a one-fourth interest 
therein, the title to be taken in the name 
of C. as trustee, does not become a cotrus- 
tee with C. and C.’s successors, where the 
lands were sold and defendants failed to 
account to plaintiff for her part of the 
proceeds; hence an action against the 
attorney and C.''s successors, to re- 
cover plaintiff’s share of the proceeds, is 
not an action to declare a trust, as far 
as the attorney is concerned, but as to 
him is an action at law for damages, to 
which the statute of limitations applies, 
where it is not alleged that the attorney 
received the title or any part of the pro- 
ceeds which could be impressed with a 
trust, his codefendant being trustee for 
both parties: Hotchkin v. McNaught-Col- 
lins Improvement Co., 67 Wash. 206, 121 
Pac. 455. 


WHEN CAUSE ACCRUES.—The stat- 
ute of limitations applicable to an action 
on the official bond of a county offer, 
for various defalcations and misappropria- 
tions of funds which were not known to 
the county during his term of office, does 
not begin to run as against the county 
until the expiration of the term of office 
for which the bond was given: Skagit 
County v. American Bonding Co., 59 
Wash. 1, 109 Pac. 197. 
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As to the acts for which sureties on an 
official bond are liable, see note in 91 Am. 
St. Rep. 497. 

An action for a mandamus to compel an 
irrigation district to sell bonds to pay a 
judgment does not arise until the judg- 
ment is obtained and the refusal of the 
district to satisfy the same: State ex rel. 
Dyer v. Middle Kittitas Irr. Dist., 56 
Wash. 488, 106 Pac. 203. 

Vendors who had given a bond for a 
deed and had received the full purchase 
3 are not trustees of the legal title 

or the vendee 80 as to arrest the running 
of the statute of limitations, where the 
vendee never took possession of the prop- 
erty; and an = action by heirs of the ven- 
dee for relief, upon the grantors’ convey- 
ance to third ersons, is subject to the 
statute of limitations, which begins to 
run when the right accrues, although the 
heirs allege that they were without notice 
of their rights: Edwards v. Beck, 57 
Wash. 80, 106 Pac. 492. 

An action for damages by periodic 
flooding by a dam accrues at the time the 
injury is done, and not at the time the 
dam was built: Brisky v. Leavenworth 
Logging, Boom & Water Co., 68 Wash. 
386, 123 Pac. 519. 

As to limitation actions for flooding 
land, see notes in 20 Am. St. Rep. 176; 
20 L. R. A., N. S., 894; 25 L. R. A., N. S., 
645. 

As to operation of statute of limitations 
where a cause of action for nominal dam- 
ages ripens into a right to actual dam- 
ages, see note in 126 Am. St. Rep. 944. 


§ 156. 
See notes to § 786. 


An action for the partition of real prop- 
erty and an accounting brought by children 
not named in their mother’s will (which 
devised the property to her husband) is 
barred by the statute of limitations when 
not commenced until more than ten years 
after the husband deeded the lands and sur- 
rendered possession to the defendants: Pil- 
cher v. Lotzgesell, 57 Wash. 471, 107 Pac. 
340. 


Adverse possession of land for more 
than ten vears under the mistaken belief 
that the fence inclosing the land was on 
the true boundary line, with claim of 
ownership during such period, ripens into 
title by adverse possession: Wissinger v. 
Reed, 69 Wash. 684, 125 Pac. 1030. 

As to adverse possession in case of mis- 
take as to boundaries, see notes in 24 Am, 
St. Rep. 388; Ann. Cas, 1912A, 450. 

Actual possession under an administra- 
tor’s deed for twenty-seven years is sufti- 
cient to bar an action by heirs to quiet 
title, brought when the youngest heir was 
thirty-eight years of age, and regardless 
of the validity of the deed, as the deed, 
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if void, was color of title: Miller and Sons 
v. Simmons, 67 Wash. 294, 121 Pac. 462. 

As to what constitutes color of title, 
see note in 88 Am. St. Rep. 701; as to the 
necessity of color of title, see note in 15 
L. R. A., N. S., 1178. 


PROPERTY SUBJECT TO PRESCRIP- 
TION—PUBLIC PROPERTY: See 4 Rem- 
ington’s Digest, “Adverse Possession,” § 3; 
State v. Seattle, 57 Wash. 602, 27 L. R. 
A., N. S., 1188, 107 Pac. 827. 

As to adverse possession of public prop- 
erty, see notes in 76 Am. St. Rep. 479; 
$7 Am. St. Rep. 775. 


ADVERSE CHARACTER OF USE.— 
Permissive use for twenty years of a pri- 
vate way across plaintiff’s land to a 
county road does not establish an ease- 
ment, where there was another practical 
route, plaintiff’s predecessors having sold 
to defendant’s predecessors a strip of land 
for the express purpose of giving access 
to the county road: Malsch v. Waggoner, 
62 Wash. 470, 114 Pac. 446. 


As to creation of easement by prescrip- 
tion, see note in 10 L. R. A. 484. 

As to creation of highway by prescrip- 
tion, see note in 57 Am. St. Rep. 744. 

Open, notorious, continuous and adverse 
use by the public of a strip of land thirty 
‘feet wide, generally known and used as a 
thoroughfare, negatives permissive use, 
and constitutes the same a street by pre- 
scription independently of dedication: 
Seattle v. Hinckley, 67 Wash. 273, 121 
Pac. 444. 

To acquire an easement for a private 
way by prescription, the travel must be 
over a uniform route, continuous, and ad- 
verse to the owner of the land, at a time 
when he could object; use of uninclosed 
lands, which were later fenced, leaving 
gates or bars as a neighborly accommoda- 
tion, 1s not sufficient, showing merely a 
permissive use: Schulenbarger v. John- 


stone, 64 Wash. 202, 35 L. R. A., N. S., 


941, 116 Pac. 843. 

The occasional hauling of wood for do- 
mestie use from a tract of six hundred 
and forty acres of land, wholly unoccu- 
pied and unimproved, is not such an act 
of adverse possession as to indicate a 
claim of title: Petticrew v. Greenshields, 
61 Wash. 614, 112 Pac. 749. 

The state is not estopped to assert title 
to the bed of a navigable lake by the 
fact that it has permitted improvements 
thereon by one in possession and stood by 
while the same was conveyed and taxes 
were paid for many years: Brace & Her- 
gert Mill Co. v. State, 49 Wash. 326, 95 
Pac. 278. 

As to estoppel of state or municipality 
to assert title tò land, see note in 87 Am. 
St. Rep. 779. 

Title by adverse possession may be ac- 
quired of lands inclosed and improved un- 
der a mistake ag to the true boundary 
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line of the lot covered in the deed, and 
successive periods of occupation may be 
tacked, although the deeds purported to 
convey only the lot 1 in the first 
deed, where there was privity, and the 
successive occupants were not aware of 
the mistake and there was nothing on the 
ground to indicate the same: Naher v. 
Farmer, 60 Wash. 600, 111 Pac. 768. 

Title by adverse possession of a tract 
of land for the statutory period is not 
affected by the fact of an involuntary in- 
terruption of possession by the public 
authorities in laying out a county road 
across one end of the tract, after which 
fences were changed, leaving part of the 
property outside of the inclosure, when 
their title would have been complete but 
for such interruption: Kirchhoffer v. Har- 
ris, 68 Wash. 316, 123 Pac. 455. 

The taking out of delinquency tax cer- 
tificates upon taxes assessed against an 
unknown owner is not the recognition of 
a superior title, and will not affect title 
by adverse possession under claim of 
right and title for the statutory period: 
Silverstone v. Hanley, 55 Wash. 458, 104 
Pac. 767. 


ABANDONMENT.—See 4 Remington’s 
Digest, ‘Adverse Possession,” §20; Me- 
Adam v. Benson Logging & Lumbering 
Co., 57 Wash. 407, 107 Pac. 187. 


Abandonment of an easement is not 
shown by the fact that the rails of a log- 
ging road were taken up and the right of 
way not used for ten years, where there 
was no provision that the land should re- 
vert by nonuser, the rails were taken up 
for temporary use pending litigation of 


the title to the timber lands served by 


the road, and the financial depressions of 
1893 compelled further suspension of oper- 
ations for several years, it being testified 
that there was no intention to abandon 
the road: McAdam v. Benson Logging & 
Lumbering Co., 57 Wash. 407, 107 Pac. 
187. 

Mere nonuser for ten years of a right 
of way granted for a logging road will 
not defeat the right, or amount to aban- 
donment of the easement, where no time 
was stipulated for the use and no provi- 
sion was made in the grant for restora- 
tion of the land on failure to use the 
same: McAdam v. Benson Logging & Lum- 
bering Co., 57 Wash. 407, 107 Pac. 187. 

As to gain or loss of title by abandon- 
ment, see note in 135 Am. St. Rep. 889. 

As to effect of nonuser of an easement, 
see notes in 1 L. R. A. 214; 5 L. R. A. 
652; 18 L. R. A. 535. 


CLAIM OR COLOR OF TITLE.—Occu- 
pancy of a twelve-dollar shack for nearly 
twenty years on a railroad company’s 
premises by an old employee, who had 
no deed and had paid no taxes, appears 
to have been merely permissive as a 
squatter; and in ejectment it is not an 
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abuse of discretion to refuse to vacate a 
default judgment on such a showing: 
Northern Pac. R. Co. v. Devine, 53 Wash. 
241, 101 Pac. 841. 

Title by adverse possession is shown 
where it appears that the purchaser in- 
closed the land by a fence upon the sup- 
posed line in 1895, at once starting a 
clearing, set out an orchard in 1896 and 
cared for the trees ever since, and main- 
tained the fence and used the land for 
ten years continuously, at all times claim- 
ing to. own it: Davies v. Wickstrom, 56 
Wash. 154, 134 Am. St. Rep. 1100, 105 
Pac. 454. | 

The purchaser of lots, who by mistake 
takes possession of the wrong property, 
incloses the same with a fence and erects 
a house thereon and otherwise improves 
the property, and maintains possession for 
over ten years under a claim ef right, 
based under the mistaken idea that he 
has the correct property, acquires title by 
adverse possession, although he did not in- 
tend to occupy any other land than that 
described in his deed: McCormick v. So- 
renson, 58 Wash. 107, 137 Am. St. Rep. 
1047, 107 Pac. 1055. 

That frame buildings extended three and 
one-half inches over onto the adjoining 
lot of another does not show an adverse 
claim to the land occupied, where it ap- 
pears that the exact location of the line 
was not known when the lot was first ac- 
quired, and on replacing part of the build- 
ings along the line, a survey was made 
and a brick building was erected on that 
part of the true line, and the agent of 
the owner agreed to remove the other 
buildings: Milbank v. Rowland, 63 Wash. 
519, 115 Pac. 1053. 

A tax title purchaser who has paid all 


the taxes since foreclosure may maintain 


an action to quiet title within ten years 
from the date of foreclosure: Hanson v. 
Carr, 66 Wash. 81, 118 Pac. 927. 

ether the inclosing of land of an- 
other under a mistake as to the true boun- 
dary line constitutes adverse possession 
is a question of fact, depending upon in- 
tent and disseizin of the owner at the 
time: Johnscn v. Ingram, 63 Wash. 554, 
115 Pac. 1073. 

The evidence sufficiently shows an ad- 
verse holding constituting title after the 
lapse of ten years, where the purchaser of 
lots took possession and fenced the land 
according to the lines established on the 
ground, and built a house thereon and oc- 
cupied or rented it and paid taxes for 
fourteen years, reer ei that he had pur- 
chased the identical land, and without any 
notice of a mistake in the survey in locat- 
ing the lines, which was not discovered 
until after the period of limitation had 
run: Johnson v. Ingram, 63 Wash. 554, 
115 Pac. 1073. 

After a title ripens by adverse posses- 
sion, evidence to sustain an estoppel 
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must be clear and convincing; and it is not 
enough that one in adverse possession for 
fourteen years moved his house across the 
line of a new survey, as he claimed, to 
get it on higher ground, where he still 
claimed the title in good faith, attempted 
to pay taxes upon the whole tract, and 
instituted a suit to quiet title and to re- 
strain the erection of a building shortly 
after construction was commenced: John- 
ri v. Ingram, 63 Wash. 554, 115 Pac. 
1073. 

The evidence is sufficient to establish 
title by adverse possession where grantors, 
before selling part of their lands, had a 
survey made to mark the boundaries 
which by mistake was so run as to include 
part of the lands sold, erected fences on 
the line marked by the survey, made val- 
uable improvements to the line, maintain- 
ing open and notorious possession for 
twenty-five years of portions of the land 
included in their deed, under the mistaken 
belief that the survey marked the true 
line; and it is an immaterial circumstance 
that, for a time, they looked after the 
lands not included in their inelosure, and 
acted as agents of the grantees as to the 
lands not claimed by them: Kirchhoffer 
v. Harris, 68 Wash. 316, 123 Pac. 455. 

Testimony of a witness that one S. was 
in possession of real estate in 1900, but 
that witness did not know of his own 
knowledge anything about the possession 
prior to 1902, is insufficient to show ac- 
tual, open, and continuous possession under 
a claim of right for ten years prior to 
April 22, 1900; as the same does not show 
possession for the required time, and is 
not reasonably direct and certain as to all 
the requisite elements: Northern Pac. R. 
Co. v. Smith, 68 Wash. 269, 122 Pac. 1057. 


§ 157. 


Where a lease for a term of years, with 
right of re-entry for nonpayment of ground 
rents, stipulated that the lessors should at 
the end of the term, pay two-thirds of the 
value of a building erected by the lessees, 
and the lease was terminated before the 
expiration of the term by the nonpayment 
of rent and re-entry, an action by lessees 
for compensation for the building under the 
terms of the lease is barred by the lapse of 
six years after the re-entry: Toellner v. 
McGinnis, 55 Wash. 430, 24 L. R. A, 
N. S., 1082, 104 Pac. 641. 

Where the rights of the parties are fixed 
by a written contract requiring a grantee 
to reconvey a one-half interest to the 
grantor on the payment of specified sums, 
the grantor’s right of action on the con- 
tract accrues when the grantee gives a 
written notice abrogating the contract 
for the default of the grantor, and is 
barred six vears thereafter: Gasaway v. 
Ballin, 57 Wash. 355, 106 Pac. 905. 

An action for rent is within this sec- 
tion, subdivision 3, providing a limita- 
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tion of six years for rents and profits 
for the use and occupation of real estate: 
Peterson v. Pantheon Lumber Co., 62 
Wash. 189, 113 Pac. 562. 


§ 169. 
See notes to § 165. 


An action for alienation of affections of 
a husband is not commenced within three 
years from the time of the accrual of the 
action, and is therefore barred, where the 
plaintiff separated from her husband more 
than three years before the action was com- 
menced, and anything said or done by the 
defendants to alienate the husband’s affec- 
tions occurred prior to that time: Mullins 
v. Mullins, 66 Wash. 351, 119 Pac. 830. 

As to limitation of action by wife for 
alienation of husband’s affection, see note 
in Ann. Cas. 1912C, 1183. 


FRAUD.—Subdivision 4 of this section 
applies to actions on the official bond of a 
county officer for embezzlement of funds, 
under a strict construction of said sec- 
tion: Skagit County v. American Bonding 
Co., 59 Wash. 1, 109 Pac. 197. 

An action to set aside a fraudulent 
judgment of foreclosure is not deemed to 
have accrued until the discovery of the 
facts constituting the fraud; and the 
mortgagor, although extremely dilatory 
and in default for years, is not barred 
where he commenced an action to vacate 
the decree within a few months after dis- 
covery of the judgment: Johnstone v. 
Peyton, 59 Wash. 436, 110 Pace. 7. 

In an action for relief on the ground of 
fraud, it is incumbent on the plaintiffs to 
show that the fraud was not discovered 
within three years next prior to the com- 
mencement of the action: Conaway v. Co- 
operative Homebuilders, 65 Wash. 39, 117 
Pac. 716. 

An action by a trustee in bankruptcy 
to recover the sum paid to the bankrupt’s 
president on a sale of its capital stock 
thereby diminishing the capital stock of 
the corporation, is one for relief upon 
the ground of fraud, and is not barred 
until the lapse of three years after the 
cause of action accrues, as provided in 
this section, subdivision 4, in view of sec- 
tions 3697 and 3704-3706, making it un- 
lawful to make a dividend or reduce the 
capital stock of a corporation except in 
the manner provided: Tain Trust Co. v. 

Amery, 67 Wash. 1, 120 Pac. 539. 

Notice of entry of a fraudulent judg- 
ment is not imputed to a mortgagor who 
was in default for several years, espe- 
cially where he met the mortgagee after 
the foreclosure, which was not disclosed, 
although the mortgage indebtedness was 
the subject of conversation between them: 
—— v. Peyton, 59 Wash. 436, 110 

ac. 7. 

_ As to operation of statute of limitations 
in ease of concealed fraud, see notes in 6 
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L. R. A. 799; 7 L. R. A. 826; 8 L. B. A. 
687; 25 L. R. A. 566. 


§ 162. 


The proviso to this section, that the act 
shall not apply to certain actions if com- 
menced within one year “after the passage 
of the act,” has reference to the time when 
the act received the final sanction necessary 
to constitute it a law, and not to the time 
when the law went into effect, ninety days 
after the adjournment of the legislature, 
since there is no reason to give any tech- 
nical or other than the ordinary meaning 
to the worde: Cordiner v. Dear, 55 Wash. 
479, 104 Pac. 780. 

An action to quiet title to land sold 
for taxes, attacking the validity of the 
tax foreclosure, is within this section: 
Anderson v. Spokane, Portland & Seattle 
R. Co., 57 Wash. 439, 107 Pac. 183. 

A tax deed based upon a void judgment 
is within the protection of the statute of 
limitations requiring actions to cancel a 
tax deed to be commenced within three 
yoars after the date of the deed: Huber 
v. Brown, 57 Wash. 654, 107 Pac. 850. 

An action to cancel a tax deed, com- 
menced within the time limited by this 
section, is not barred by laches where 
there was nothing in the record upon 
which to predicate laches: Blinn v. Grin- 
dle, 58 Wash. 679, 109 Pac. 122. 

The three years statute of limitations 
for actions to set aside a tax deed does 
not apply as to one acquiring the tax 
title pursuant to a conspiracy with a 
mortgagee of the premises, for the pur- 
pose of preventing a redemption from the 
mortgage, since such conspirator would 
hold the lands in trust for the mortgagor, 
and as security for the money paid for 
taxes: Maher v. Patter, 60 Wash. 443, 111 
Pac. 453. 

An action to set aside a tax judgment 
title on the ground that the tax fore- 
closure judgment was fraudulently ob- 
tained and entered without jurisdiction, 
and that plaintiff did not know of the 
fraud until shortly before the commence- 
ment of the action, is barred, if it is 
not commenced within three years from 
the date of the deed, by this section: 
Fleming v. Stearns, 66 Wash. 655, 120 
Pac. 522. 

Where prior to the passage of this 
section, the shortest period of limitation 
for the commencement of an action to set 
aside a tax deed and recover lands sold 
for taxes was seven years, actions on all 
deeds issued prior to the passage of the 
act are barred unless commenced within 
one year after passage of the act: Hoko 
River Boom Co. v. Fairservice, 69 Wash. 
357, 125 Pac. 145. 

An action to cancel a tax deed is barred 
within three years by this section, al- 
though the tax judgment on which it was 
based was void for want of Jurisdiction: 
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Baylis v. Kerrick, 64 Wash. 410, 116 Pac. 
1082; Fish v. Fear, 64 Wash. 414, 116 Pac. 
1083. 

A nonresident who failed to pay taxes 
for six years is not estopped by laches 
from bringing action to set aside a void 
tax foreclosure, where there were no 
material changes in the value of the 
property, and she did not know until 
about a year prior to action, of the at- 
tempted foreclosure or possession by the 
defendant: Hembree v. McFarland, 55 
Wash. 605, 104 Pac. 837. 


§ 165. 
See notes to § 159. 


An action by tenants of a building for 
damages resulting from tunneling under the 
property is not an action of trespass, within 
the three year statute of limitations, section 
159, whero the damages were largely con- 
sequential for injury to business and loss 
of profits, and by reason of cutting off ac- 
cess, and must be commenced within two 
years within the provisions of this section, 
for actions not otherwise provided for: 
Welch v. Seattle & Montana R. Co., 56 
Wash. 97, 26 L. R. A., N. S., 1047, 105 
Pac. 166. 


§ 166. 


An account is a mutual, open account 
against which the statute of limitations 
does not run, where at no time six months 
intervened between any two andrei and 
it is immaterial] that the books showing the 
charges were kept by one of the parties, 
where they were not his books, but were 
kept as general manager of a corporation, 
and the officers had access to the same: 
Blom v. Blom Codfish Co., 71 Wash. 41, 127 
Pac. 596. 


§ 167. 


An action is barred by the statute of 
limitations, where the complaint was duly 
served but was not filed, so as to commence 
the action within the time limited, under 
this section, providing that the action is 
not commenced so as to toll the statute, 
until the complaint is filed: Petree v. Wash- 
ington Water Power Co., 64 Wash. 636, 117 
Pac. 475. 

Under this section, and section 220, 
where service of a summons is made 
within twenty-five days after the com- 
plaint is filed, the action is deemed com- 
menced from the time of the filing of the 
complaint, and this applies to actions by 
private parties: Blinn v. Grindle, 71 
Wash. 120, 127 Pac. 840. 


§ 168. 


The statute of limitations is not tolled 
by absence of the debtor from the state, 
where his business kept him out of the state 
only part of the time, and at all times he 
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maintained a home in this state at which 
his wife and children resided, and where 
service of process could have been made 
under section 226, regardless of any dis- 
tinction between domicile and residence: 
—— v. Morphy, 61 Wash. 626, 112 Pac. 
742. 

As to exemption in statute of limita- 
tion as to time defendant is absent from 
state as applicable to nonresidence at 
time of accrual of action, see notes in 
Ann. Cas. 1912D, 467; 34 L. R. A., N. S., 
436. 

The rule that statutes of limitations do 
not run in favor of a foreign corporation, 
because it is “out of the state“ and so 
within the exception of this section, has 
no application to the contract of limita- 
tion in an indemnity bond which dis- 
closed the foreign sovereignty of the 
company and names no exceptions: Ilse 
v. Aetna Indemnity Co., 69 Wash. 484, 
125 Pac. 780. 


§ 169. 


Where a minor, before majority, gave a 
deed of his interest in an estate, and, after 
becoming of age, failed to promptly repu- 
diate the deed, and only commenced action 
within three days of the year limited there- 
for to set aside the probate proceedings, 
which had been a matter of record for fif- 
teen years, he is guilty of laches barring a 
recovery, regardless of the statute of limita- 
tions: Kline v. Galland, 53 Wash. 504, 102 
Pac. 440. 

As to the time in which an infant must 
disaffirm his deed or contract in order to 
escape the imputation of laches, see note 
in 18 Am. St. Rep. 675. 

There is not sufficient evidence of insan- 
ity or incapability of understanding one’s 
legal right so as to toll the statute of lim- 
itations, respecting the institution of a 
will contest, where it merely appears that 
& man, seventy years of age, retired from 
active business after meeting with an 
accident affecting one of his legs, which, 
with his corpulence, prevented his walk- 
ing or getting around, and that he be- 
lieved in spiritualism, and manifested 
deeply-felt religion by Bible reading, 
prayer, and singing: while other evidence 
showed that he retained control of his 
affairs and had no infirmity of mind: 
In re Siebs’ Estate, 70 Wash. 374, 126 
Pac. 912. 

As to the operation of the statute of 
limitations against insane persons, see 
note in 36 Am. Dec. 71. 

As to the interruption of the statute of 
limitations in favor of an insane plain- 
tiff, see note in Ann. Cas. 1912C, 1011. 


§ 173. 


Where a judgment upon a bail bond in 
favor of a county was collected on execu- 
tion, and afterward reversed on appeal and 
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the action dismissed, limitations upon the 
right of action against the county to re- 
corer the money collected do not commence 
to run until the reversal of the judgment; 
since until that time the former judgment 
could be pleaded in bar and no action could 
have been maintained: Green v. Spokane 
County, 55 Wash. 308, 25 L. R. A., N. S., 
31, 104 Pac. 510. 

This section does not apply where no 
cause of action was stated or existed at 
the time the first action was commenced: 
Ryno v. Snider, 58 Wash. 457, 109 Pac. 


§ 176. 

A written promise to pay the principal 
of a promissory note for $1,000, held and 
owned by O. 1. T. of Chapman, Kansas, 
as soon as the promisor is able to spare 
the money or a reasonable time, sufficiently 
identifies a note for $1,006.50 passed be- 
tween the parties, and is sufficiently ex- 
licit to remove the bar of the statute of 
imitations, under Ballinger’s Code, section 
4816, relating to a new promise in writing 
signed by the party to be charged: Thisler 
v. Stephenson, 54 Wash. 605, 103 Pac. 987. 


§ 178. 


Under this section, a right of action aris- 
ing in another state between nonresidents 
of this state is not barred, when it is not 
barred by the statutes of the state where it 
arose: McElroy v. Gates, 64 Wash. 249, 116 
Pac. 845. 

As to law governing statute of limita- 
tions, see note in 6 L. R. A., N. S., 658. 

Revised Statute of Missouri of 1909, 
section 1897, providing that if, when an 
action accrues against a resident of such 
state, he be absent therefrom, such action 
may be commenced within the time lim- 
ited therefor after the return of such per- 
son to the state, only applies to persons 
who are residents of the state of Missouri 
when the action accrues: McElroy v. 
Gates, 64 Wash. 249, 116 Pac. 845. 

Where a resident of Missouri made a 
note, and left the state before its ma- 
turity, and claims that the note is now 
outlawed by the laws of such state be- 
cause he was not a resident of the state 
at the time it accrued, it is incumbent 
upon him to prove his nonresidence at 
such time; and it is not sufficient to show 
that when the note matured he was rov- 
ing about outside of the state with no 
fixed abode, the presumption being that 
he was temporarily absent and a resident 
of Missouri until he established a res- 
idence elsewhere: McElroy v. Gates, 64 
Wash. 249, 116 Pac. 845. 


§ 179. 


A parent may maintain an action for mal- 
practice in treating his minor son, whereby 
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he incurred expense for treatment and suf- 
fered loss of services: Otey v. Bradley, 63 
Wash. 500, 115 Pae. 1045. 

A taxpayer cannot complain in equity 
of the misappropriation of public funds 
by state officers, as the attorney general 
is the proper person to institute such 
suits: Bilger v. State, 63 Wash. 457, 116 
Pac. 19. 

One eg ing. f deposit in a bank as agent 
may sue in his own name to recover the 
same, as he is a trustee of an express 
trust, within sections 179, 180: Good- 
fellow v. First National Bank, 71 Wash. 
554, 129 Pac. 90. 


§ 180. 


Under this section, authorizing the trus- 
tee of an express trust to sue without join- 
ing the cestui que trust, the guardian of 
infants, to whom a deed was made as trus- 
tee without limitations, may be sued as the 
holder of the legal title, without joining the 
infants, in an action to foreclose a me- 
chanic’s lien: Merz v. Mehner, 57 Wash. 
324, 106 Pac. 1118. 


§ 181. 


A married woman living separate and 
apart from her husband may maintain an 
action in her own name for personal in- 
juries sustained by her, under this section, 
subdivision 3: Horton v. Seattle, 53 Wash. 
316, 101 Pac. 109L 


§ 183. 
See notes to § 194. 


The sudden unexplained disappearance 
and absence of a man for seven years raises 
& presumption of death, the time thereof 
being a question for the jury; and in an 
action for insurance, where it appears that 
the man was under middle age, with a wife 
and two small children, and was strongly 
attached to his family, respected in the com- 
munity, and in good circumstances, the jury 
would be justified in finding that death was 
the cause of his disappearance: Butler v. 
Supreme Court of Foresters, 53 Wash. 
118, 26 L. R. A., N. S., 293, 101 Pac. 481. 

As to presumption of death from ab- 
pence, see notes in 92 Am. Dec. 704; 104 
Am. St. Rep. 198. 

Tne death of a person is sufficiently es- 
tablished by evidence that it was publicly 
announced in the daily papers of the city, 
and an undertaker testified that he had 
embalmed and shipped a body coming 
into his custody as that of the deceased: 
Washington Safe Deposit & Trust Cc. v. 
Lietzow, 59 Wash. 281, 109 Pac. 1021. 

Under the acts of 1909, sections 183, 
194, amending former laws which gave a 
right of action for wrongful death, there 
can be no recovery by parents for the 
death of a minor son, in case there is no 
dependence, absolute or partial, although 


§ 183 


they were receiving his wages, and under 
the construction of former laws the par- 
ents might have maintained an action for 
loss of services: Kanton v. Kelly, 65 
Wash. 614, 118 Pac. 890, 121 Pac. 833. 


Under this section, parents of a boy 
over nineteen years of age are not “de- 
endent” upon him for support, although 
e gave them all his wages, three dollars 
a day, where it appears that they had ac- 
cumulated considerable property, the 
father, forty-six years of age, had been 
engaged in a general teaming business 
with eight horses, which he sold out, and 
worked at days’ labor, and that he was 
in good health and able to work, although 
he testified that he was out of a job and 
could not do physical work as well as he 
had formerly done: Kanton v. Kelly, 65 
Wash. 614, 118 Pac. 890, 121 Pac. 833. 


The promise of a son to remain with 
and support his parents does not create a 
liability for wrongful death, under the 
statute making dependence of the parents 
for support a condition precedent to the 
right of action: Kanton v. Kelly, 65 
Wash. 614, 118 Pac. 890, 121 Pac. 833. 


As to who is “dependent” within the 
statute giving right of action for death 
by wrongful act to persons dependent on 
deceased, see notes in Ann. Cas. 1912B, 
733. 


As to measure of damages recoverable 
by parent for death of child, see note in 
Ann. Cas. 1912C, 58. | 

Under this section, a minor son is en- 
titled to recover for the death of his 
father such pecuniary loss as the evidence 
showed he would sustain after his ma- 
jority, especially in view of the amend- 
ment of 1909, adding to the beneficiaries 
of the statute, parents, sisters and 
“minor” brothers dependent upon the de- 
ceased for support; and the evidence jus- 
tifies an instruction to that effect where 
the son was normally defective and the 
father was not an immoral or improvident 
man or in bad health: Rochester v. 
Seattle, Renton & Southern R. Co., 67 
Wash. 545, 39 L. R. A., N. S., 1156, 122 
Pac, 23. 

Under this section and section 967, 
providing that all other causes of action 
by one person against another survive 
to the personal representatives of the 
former against the personal representa- 
tives of the latter, a cause of action for 
wrongful death survives only against the 
wrongdoer and abates upon his death: 
Rinker v. Hurd, 69 Wash. 257, 124 Pac. 
687. 

Under Ballinger’s Code, section 4828, 
providing that the heirs or personal rep- 
resentatives mav maintain an action for 
the death of persons caused by the wrong- 
ful act or neglect of another, separate 
actions cannot be maintained by a widow 
and a child of the deceased: Riggs v. 
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Northern Pac. R. Co., 60 Wash. 292, 111 
Pac. 162, 

In an action for the wrongful death of 
a father, leaving a minor daughter, an 
instruction as to the measure of pg b 
accruing to the daughter until she be- 
comes of age is not erroneous where the 
langnage carries with it the implied pro- 
vision that she shall live until that time: 
Neal v. Phoenix Lumber Co., 64 Wash. 
523, 117 Pac. 267. 

In an action for death caused by con- 
tact with an overcharged secondary elec- 
tric circuit supplying several establish- 
ments, it is competent, on the question of 
the dangerous condition of the circuit 
and of the city’s negligence, to show that 
another man in one of the other establish- 
ments on the same circuit was found dead 
from an electric shock, a few moments be- 
fore; and the evidence cannot be ex- 
cluded because of its tendency to preju- 
dice the jury: Ohrstrom v. Tacoma, 57 
Wash. 121, 106 Pac. 629. 


WEIGHT AND SUFFICIENCY OF 
EVIDENCE: See 4 Remington’s Digest, 
“Death,” §§ 20, 20-1; Ohrstrom v. Tacoma, 
57 Wash, 121, 106. Pac. 629. 


In an action for wrongful death, there 
is sufficient evidence of marriage of the 
deceased and dependency, where his 
brother testified that he attended the wed- 
ding in a foreign country ten years be- 
fore, that the ceremony was performed by 
a priest according to the customs of the 
country, and that the parties lived to- 
gether until the deceased came to this 
country and that three children were born 
to them: Koloff v. Chicago Milwaukee & 
Puget Sound R. Co., 71 Wash. 543, 129 
Pac. 398. 


Where the immediate cause of a death 
was pleurisy with effusion, following an 
accident, the proximate cause of the 
death was the cause that produced the 
pleurisy with effusion: Thompson v. Se- 
attle, Renton & Southern R. Co., 71 Wash. 
436, 128 Pac. 1070. 

As to the doctrine of proximate cause, 
see note in 36 Am. St. Rep. 807. 

Rem. & Bal Code, section 183, giving 
the heirs or personal representatives of 
one killed a right of action for wrong- 
ful death, authorizes but one suit, to be 
prosecuted in a single proceeding; hence 
separate actions by different heirs are 
properly consolidated: Benson v. English 
Lumber Co., 71 Wash. 616, 129 Pac. 403. 

In an action by an executor for wrong- 
ful death, brought for the benefit of the 
widow and children of the deceased, it 
must be shown that the widow has sanc- 
tioned and authorized the suit: Koloff v. 
Chicago, Milwaukee & Puget Sound R. 
Co., 71 Wash. 543, 129 Pac. 398. 

The consent of a widow to an action 
by an executor for the wrongful death of 
a husband cannot be shown by a letter 
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written by the sister at her request, she 
being unable to write, asking her brother 
in law to send her money for the sup- 
port of herself and children: Koloff v. 
Chicago, Milwaukee & Puget Sound R. 
Co., 71 Wash. 543, 129 Pac. 398. 

Such consent cannot be shown by a cer- 
tifeate of the mayor and secretary of a 
foreign city, which was not such as to 
constitute evidence at common law or 
under any state or federal statute: Koloff 
v. Chicago, Milwaukee & Puget Sound R. 
Co., 71 Wash. 543, 129 Pac. 398. | 

Such consent cannot be shown by a 
paper purporting to be signed by the 
widow, her signature being authenticated 
only by an acknowledgment in sufficient 
form before the mayor of a foreign city 
using a seal, since proof of the execu- 
tion should have been made by testimon 
or deposition: Koloff v. Chicago, Mil- 
waukee & Puget Sound R. Co., 71 Wash. 
543, 129 Pac. 398. 


DAMAGES, EXCESSIVENESS: See 4 
Remington’s Digest, “Death,” § 29; Ohr- 
strom v. Tacoma, 57 Wash. 121, 106 Pac. 
629; Walters v. Spokane International R. 
Co., 58 Wash. 293, 42 L. R. A., N. S., 
179, 108 Pac. 593; Tecker v. Seattle, 
Renton ete. R. Co., 60 Wash. 570, 111 Pac. 
791; Cox v. Wilkeson Coal & Coke Co., 61 
Wash. 343, 112 Pac. 231. 

A judgment of $13,500 for the death of 
a millwright, thirty-six years of age, in 
good health, earning about $1,400 a year, 
leaving a widow twenty-six years of age 
and a daughter seven years of age, is not 
excessive: Neal v. Phoenix Lumber Co., 
64 Wash. 523, 117 Pac. 267. 

As to damages recoverable for wrongful 
death, see notes in 12 Am. St. Rep. 375; 
70 Am. St. Rep. 669. 


TRIAL JUDGMENT AND REVIEW.— 
In an action for wrongful death from 
electric shock caused by a defective 
ground in a secondary wire of a city 
lighting system, it is not prejudicial error 
to instruct the jury that every reasonable 
effort must be made to adopt and use all 
proper means readily obtainable and 
known to science, taken in connection 
with other proper instructions on the sub- 
ject: Abrams v. Seattle, 60 Wash. 356, 
140 Am. St. Rep. 916, 111 Pac. 168. 


As to duty and liability of corporations 
maintaining electric wires, see note in 100 
Am. St. Rep. 515. 

The negligence of the city is for the 
jury, where a prima facie case was made 
by the fact that its electric lighting 
system electrocuted a private consumer 
while turning on a light in his residence, 
and there was evidence of a defective 
ground of the secondary wire, which be- 
came crossed with a primary wire, that 
such condition had existed several hours, 
without giving notice of its condition, 
and that the system was not in proper 
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order or not supplied with modern ap- 
pliances: Abrams v. Seattle, 60 Wash. 
356, 140 Am. St. Rep. 916, 111 Pac. 168. 

As to liability of city for negligence 
in operating an electric T a plant, see 
note in Ann. Cas. 1912B, 817. 

In an action by a widow for the death 
of her husband, error cannot be predi- 
cated upon the overruling of a general 
demurrer for want of sufficient facts, on 
the theory that it did not appear that she 
was the sole party in interest under this 
section, authorizing an action by the 
widow and children of the deceased; in- 
asmuch as, under sections 259, 261, the 
objection to defect of parties must be by 
special demurrer or answer: Buckles v. 
Reynolds, 58 Wash. 485, 108 Pac. 1072. 


§ 186. 


Previous chaste character is not a condi- 
tion precedent to a civil suit for seduction: 
Murrilla v. Guis, 57 Wash. 564, 107 Pac. 
378. 

As to previous chastity as element of 
criminal seduction, see note in 19 Ann. 
Cas, 444. 

Corroboration of the plaintiff’s testi- 
mony is not necessary in a civil action for 
seduction: Murrilla v. Guis, 57 Wash. 964, 
107 Pac. 378. 

As to necessity of corroboration in 
criminal action for seduction, see note in 
1 Ann. Cas. 869. 

There is corroboration of plaintiff’s 
testimony that she was seduced by the 
defendant, the proprietor of a dance- 
house in which she worked, where it was 
shown that he paid unusual attention to 
her and had opportunities, that he pur- 
chased drinks for her at different times, 
was with her in a bedroom and had 
drinks with her there, and that she made 
complaints at about the time, and there 
was trouble between them: Murrilla v. 
Guis, 57 Wash. 564, 107 Pac. 378. 

As to what is seduction and actions 
therefor, see notes in 44 Am. Dec. 162; 8 
Am, St. Rep. 870; 76 Am. St. Rep. 659. 


§ 187. 


The court should, at any stage of the 
proceedings, appoint a guardian ad litem 
for infant parties, whenever their minority 
is made to appear: Kongsbach v. Casey, 66 
Wash. 643, 120 Pac. 108. 


8 189. 


In an action to restrain a sheriff and 
creditor from making an execution sale of 
property, the sheriff is the real and not a 
nominal party in the trespass, and person- 
ally liable for the costs of suit: Bender v. 
Ragan, 53 Wash. 521, 102 Pac. 427. 


§ 191. 
The right to relief against the forfeiture 
of building association contracts and to re- 
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cover money paid thereunder on the ground 
of fraud in their inception and perform- 
ance is assignable, under this action, since 
a chose in action is a right of action ex con- 
tractu, or for tort connected with a con- 
tract, which includes fraud by which money 
or property was obtained: Conaway v. Co- 
operative Homebuilders, 65 Wash. 39, 117 
Pac. 716. 

The assignee of claims or demands in 
which the assignor still retains an inter- 
est may maintain an action thereon in his 
own name, under this section: Conaway v. 
Co-operative Homebuilders, 65 Wash. 39, 
117 Pac. 716. 

The rights of the vendor under an op- 
tion contract for the purchase of land 
may be assigned, as the principle of per- 
sonal confidence is not involved, where 
the vendee will receive a deed impressed 
with the agreed upon covenants of his 
vendor: Big Bend Land Co. v. Hutchings, 
71 Wash. 345, 128 Pac. 652. 

A cause of action for money procured 
by fraud and deceit in the sale of land 
rescinded by the purchaser on discovery of 
the fraud, survives and is assignable: 
Bell v. Jovita Heights Co., 71 Wash. 7, 
127 Pac. 289. 

In an action upon assigned claims for 
money procured by fraud and deceit, the 
assignors are not necessary parties plain- 
tiff as the right of action may be enforced 
by the assignee: Bell v. Jovita Heights 
Co., 71 Wash. 7, 127 Pac, 289. 


§ 192. 


Under this section, a contractor and the 
surety on his bond may be joined as parties 
defendant in an action on the bond: Spo- 
kane v. Costello, 57 Wash. 183, 106 Pac. 
764. 


§ 193. 


A right of action for damages caused by 
a fire negligently set out survives to the 
personal representative, and is therefore as- 
signable: Jordan v. Welch, 61 Wash. 569, 
112 Pac. 656. 

The obligations of a building contract 
which provides that it shall bind the par- 
ties, their heirs, and personal representa- 
tives, survives on the death of the con- 
tractor and binds his administrator: Mac- 
donald v. O’Shea, 58 Wash. 169, Ann. 
Cas. 1912A, 417, 108 Pac. 436. 

The death of an officer of a corporation 
pending suit does not abate the action or 
affect the duty of the corporation to sup- 
ply agents necessary to perform its cor- 
porate duties: State ex rel. Dyer v. Mid- 
die Kittitas Irr. Dist., 56 Wash. 488, 106 
Pac. 203. 


§ 194. 
See notes to $ 183. 


This section requires a substantial de- 
gree of dependency arising from necessitous 
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want, and a recognition of the necessity 
on the part of the child; and the evidence 
is insufficient where it shows only occasional 
contributions in the nature of gifts to 
parents who supported themselves: Bortle 
v. Northern Pac. R. Co., 60 Wash. 552, 111 
Pac. 780. 

Under this section, upon the death of a 
plaintiff, suing for persona] injuries from 
which he afterward died, his wife and 
minor children are properly substituted as 
parties plaintiff, to recover the damages 
which the plaintiff would have been en- 
titled to had he lived: Swanson v. Pa- 
7 5 Shipping Co., 60 Wash. 87, 110 Pac. 

95. 


This section was not restricted to mean 
that no action commenced for wrongful 
death shall abate, by reason of the enact- 
ment at the same session of section 183, 
as originally enacted, giving a widow and 
children an independent right of action 
for the wrongful death of the husband 
and father; but these sections are inde- 
endent of each other: Swanson v. Pacific 
hipping Co., 60 Wash. 87, 110 Pac. 795. 


This section is not confined to injuries 
to male persons, in view of section 144, re- 
quiring a liberal construction of the code, 
and section 148, providing that words im- 
porting the masculine gender may be ex- 
tended to females also; and in view of 
other sections requiring such extension of 
the masculine pronoun: Thompson v. Seat- 
tle, Renton & Southern R. Co., 71 Wash. 
436, 128 Pac. 1070. 

Such section is not to be confined to 
males, as the person upon whom the duty 
of support devolves: Thompson v. Seattle, 
Renton & Southern R. Co., 71 Wash. 436, 
128 Pac. 1070. 


§ 196. 
See notes to § 273. 


The right of the court to order necessary 
parties to be brought in is inherent, and 
is conferred by Ballinger’s Code, section 
4840: In re Clerf, 55 Wash. 465, 104 Pac. 
622. 

In an action for trespass by the cut- 
ting of timber, it is not error to allow 
a trial amendment to the complaint, bring- 
ing in as plaintiffs the plaintiff’s father 
and mother, after the testimony showed 
that the legal title to the land was in the 
son and that the parents had some legal 
or equitable interest therein, the issues 
not being changed and the defendants not 
claiming any surprise: Townsend v. Three 
Lakes Lumber Co., 67 Wash. 654, 122 Pac. 
29. 


§ 202. 


Under this section, a complaint in inter- 
vention is too late if not filed until after 
judgment: Seattle & Northern R. Co, v. 
Bowman, 53 Wash. 416, 102 Pac. 27. 
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_ As to the law of intervention, see note 
m 123 Am. St. Rep. 280. 

Application for leave to intervene being 
made ex parte, the refusal of the court to 
strike @ complaint in intervention, filed 
without leave, is equivalent to an order 
permitting the filing thereof: Pickle v. 
Anderson, 62 Wash. 552, 114 Pac. 177. 

an action by a councilman to enjoin 
the city clerk from certifying to an 
elector’s petition for his recall, a taxpayer 
Las no interest entitling him to intervene 
under this section, it not being alleged 
that the elerk would not defend the ac- 
tion: Hilzinger v. Gilman, 56 Wash. 228, 
21 Ann. Cas. 305, 105 Pac. 471. 


§ 204. 
See notes to $989. 


An action under Rem. & Bal. Code, sec- 
tion 8805, for the recovery of reasonable 
rent from a tenant by sufferance, is not 
an action affecting the title to real prop- 
erty, within this section, laying the venue 
in the county where the same is situated, 
although the answer sets up title in the de- 
fendants and brings the title incidentally 
in issue: Sheppard v. Coeur d’Alene Lum. 
Co, 62 Wash, 12, Ann. Cas. 1912C, 909, 
112 Pae. 932. 

As to venue of action to recover rent, 
dee note in Ann. Cas. 1912C, 914. 

An action to reform a deed is transi- 
tory, the courts of this state having 
jurisdiction over the person of the de- 
fendant, although the deed was of land 
in another state: Rosenbaum v. Evans, 
63 Wash. 506, 115 Pac. 1054. 


§ 206, 


Under the statutes authorizing a cor- 
poration to be sued im any county where 
it transacts or transacted business at the 
time the cause arose, it will be presumed 
that the corporation did business in a 
county where it was sued, if there is 
nothing to the contrary in the record; 
and a default judgment may be taken 
against a corporation on a bond exe- 
cuted in the county in which the suit 
was brought, as that would be the 
transaction of business in that county, 
within the meaning of the statute: Hay- 
worth v. McDonald, 67 Wash. 496, 121 
Pac, 984. 

An allegation in a complaint that the 
defendant is a domestic corporation “do- 
ing business” in the county of the venue, 
admitted by the answer, is sufficient to 
confer jurisdiction upon the court of that 
county, although the president was served 
in another county, and Ballinger’s Code, 
section 4854, requires actions against a 
corporation to be commenced in any 
county where it “has an office for the 
transaction of business,” or where any 
person resides upon whom service could 
be made: Collins v. Hazel Lumber Co., 54 
Wash, 524, 103 Pac, 798. 
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This section providing that a corpora- 
tion may be sued in a county wherein it 
has an office for the transaction of busi- 
ness, OF an agent upon whom service may 
be made, does not require the fact to be 
affirmatively alleged, nor make a com- 
plaint demurrable for want of jurisdic- 
tion, where the fact does not appear on 
its face, since jurisdiction will in such 
case be presumed: Peterson v. Pantheon 
Lumber Co., 62 Wash. 189, 113 Pac. 562. 

Where a foreign corporation by special 
appearance tendered a plea to the juris- 
diction raising an issue of fact as to 
whether it was doing business in this 
state, the appearance was sufficiently gen- 
eral to give the court jurisdiction to de- 
termine the issue of fact: Lively v. Huse- 
bye, 60 Wash. 47, 110 Pac. 673. 


§ 207. 
See notes to $$ 208, 216. 


An action to establish and enforce a 
trust in real and personal property is 
transitory, as the decree acts in personam, 
and the venue is properly changed to 
the county of defendants’ residence: State 
ex rel. Scougale v. Superior Court, 55 
Wash. 328, 133 Am. St. Rep. 1030, 104 
Pac. 607. 

Upon application for a change of venue 
on the ground that the action is not com- 
menced in the county of the defendants’ 
residence, under this section, the plaintiff 
may controvert the defendants’ allegations 
as to their residence: Critler v. Jacobson 
& Lindstrom, 66 Wash. 322, 119 Pac. 819. 

As to change of venue, see notes in 74 
Am. Dec. 241; 11 L. R. A. 75. 

Upon default by a nonresident defend- 
ant in the main action, a garnishee de- 
fendant is entitled to a change of venue 
to the county of his residence for a trial 
of the issue in the garnishment: State ex 
rel. Stewart & Holmes Drug Co. v. Supe- 
rior Court, 68 Wash. 321, 121 Pac. 460. 


§ 208. 


Under this section, an affidavit of mer- 
its, in the technical sense, is not necessary 
upon a demand for a change of venue 
by a garnishee defendant to the county of 
his residence, when construed with refer- 
ence to sections 207 or 209, authorizing a 
change of venue when it appears by affi- 
davit that the county designated in the 
complaint is not the proper county, or 
when necessary to secure a fair trial, or 
for the convenience of witnesses: State 
ex rel. Stewart & Holmes Drug Co. v. Su- 
perior Court, 67 Wash. 321, 121 Pac. 460. 


§ 209. 
See notes to 59 208, 216. 
Upon a strong prima facie showing of 
local prejudice for a change of venue, the 


state should make a counter showing: State 
v. George, 58 Wash. 681, 109 Pac. 114. 
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§ 209-1. Prejudice of Judge—Ohange of Venue. 

No judge of a superior court of the state of Washington shall sit to hear 
or try any action or proceeding when it shall be established, as hereinafter 
provided, that such judge is prejudiced against any party or attorney, or 
the interest of any party or attorney appearing in such cause. In such case 
the presiding judge shall forthwith transfer the action to another department 
of the same court, or call in a judge from some other court, or apply to the 
governor to send a judge, to trv the case; or, if the convenience of witnesses 
or the ends of justice will not be interfered with by such course, and the ac- 
tion is of such a character that a change of venue thereof may be ordered, 


$§ 209-1, 209-8 


he may send the case for trial to the most convenient court. 


p. 617, § 1.] 


The fact that a judge on a former trial 
had decided issues in favor of one party 
and had been active in promoting a settle- 
ment between the parties, does not show 
bias or prejudice entitling a party to a 
change of venue on the second trial: Stahl 
v. Schwartz, 67 Wash. 25, 120 Pac. 856. 

An affidavit of prejudice, under this 
section does not deprive the judge of 
jurisdiction until it is formally called 
to his notice, under the practice of bring- 
ing pleadings to the attention of the court 
by notice to the opposite party and no- 
tation thereof on the clerk’s docket: State 
ex rel. Nelson v. Yakey, 64 Wash. 511, 
117 Pac. 265. 

A judge will not be held to have arbi- 
trarily held jurisdiction of a cause after 
an affidavit of prejudice is filed, when 
there is a disputed question of fact as to 
his notice thereof, and the clerk’s rec- 
ord shows no notice: State ex rel. Nel- 
son v. Yakey, 64 Wash, 511, 117 Pac. 265. 

On filing an affidavit of prejudice, un- 
der this section, the trial judge has juris- 
diction to maintain the status quo by 
continuing pending hearings, or setting 
the date for future hearings; as the stat- 
ute should not be so construed that it 
will operate to defeat or delay the prog- 
ress of a case: State ex rel. Nelson v. 
~Yakey, 64 Wash. 511, 117 Pac. 265. 

This section, under a reasonable inter- 
pretation, requires a timely application 
that will not interfere with the adminis- 
tration of justice; and the application is 
too late where the party submits himself 


§ 209-2. Affidavit of Prejudice. 


[L. 11, 


to the jurisdiction of the court, and first 
sought a continuance of the trial only for 
the convenience of counsel: State ex rel. 
Lefebvre v. Clifford, 65 Wash. 313, 118 
Pac. 40. 

A motion for a change of venue upon 
an affidavit of prejudice of the judge, un- 
der this section, is timely, where the 
accused was not represented by counsel 
at the time of arraignment and plea when 
the cause was set for trial, and counsel 
made the motion at the time of their first 
appearance, shortly after learning that 
the trial had been set: State ex rel. Jones 
v. Gay, 65 Wash. 629, 118 Pac. 830. 

This section, requiring a change of 
venue on the filing of an affidavit of pre- 
judice of the trial judge, is imperative, and 
with the transfer the court acquires full 
jurisdiction to determine all questions as 
to where the case shall be tried: State ex 
rel. Moore v. Superior Court, 70 Wash. 
362, 126 Pac. 926. 

This section, authorizing a change of 
venue on aceount of the bias of the judge, 
applies to a proceeding to modify a de: 
cree of divorce respecting the custody of 
a child: Bedolfe v. Bedolfe, 71 Wash. 60, 
127 Pac. 594. 

An application for change of venue on 
account of the bias of the judge, made in 
a proceeding to modify a decree of di- 
vorce respecting the custody of a child, 
is in time if made at the first appear- 
ance of the respondent in such proceed- 
ing: Bedolfe v. Bedolfe, 71 Wash. 60, 127 
Pac. 594. 


Any party to or any attorney appearing in any action or proceeding in 
a superior court, may establish such prejudice by motion supported by aff- 
davit that the Judge before whom the action is pending is prejudiced against 
such party or attorney, so that such party or attorney cannot, or believes 
that he cannot, have a fair and impartial trial before such judge: Provided, 
further, that no party or attorney shall be permitted to make more than one 


application in any action or proceeding under this act. 


An application to transfer a cause to 
another judge upon an affidavit of preju- 


[L. 11, p. 617, § 2.] 


dice, divests the first judge of jurisdiction 
to try the case on the merits, if the appli- 
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estion is timely made: Garvey v. Skamser, 
69 Wash. 259, 124 Pac. 688. 

An affidavit of prejudice stating that 
afhant “believes” the judge is prejudiced 
instead of stating that he “is prejudiced,” 
as required by statute, is sufficient where 
the statute gives a change of judges 
where the party or his attorney “cannot, 
or believes that he cannot, have a fair 
and impartial trial”: Garvey v. Skamser, 
69 Wash. 259, 124 Pac. 688. 


§ 216. 


An agreement in a note that the venue 
of any action thereon shall be in a par- 
ticular county is not void as against 
publie policy, in view of this section, per- 
mitting parties to stipulate that the action 
may be tried in any county in the state, 
and sections 207—209, whereby the court is 
given jurisdiction regardless of where the 
action is commenced, and whereby the right 
to a change to the proper county is waived 
if not raised at the proper time: State 
ex rel. Schwabacher Bros. & Co. v. Superior 
Court, 61 Wash. 681, Ann. Cas. 1912C, 
§14, 112 Pac. 927. 


§ 220. 


The commencement of an action re 
quires both the filing of a complaint and 
commencement of service of summons 
within ninety days, under this section: 
McPhee v. Nida, 60 Wash. 619, 111 Pac. 
1049. 

The loss of tentative jurisdiction by 
failure to serve a summons within ninety 
days after tbe filing of a complaint does 
not prevent the commencement of a new 
action by subsequently serving the same 
summons and complaint: McPhee v. Nida, 
60 Wash. 619, 111 Pae. 1049. 


§ 225. 


A wholesale grocery business conducted 
by a private corporation on lands leased 
from a railroad company is not a public 
use, under our eminent domain statutes 
making the question of public use a judicial 
question: Neitzel v. Spokane International 
R. Co., 65 Wash. 100, 36 L. R. A., N. 8., 
522, 117 Pac. 864. 

As to what uses do not warrant the 
exercise of the power of eminent domain, 
see notes in 102 Am. St. Rep. 809; Ann. 
Cas. 1912D, 1002. 


§ 226. 
See notes to § 168. 


The fact that a soliciting agent was ad- 
vertised as the “General Agent” of de- 
fendant railway company does not author- 
ize the service of process upon him, under 
this section, subdivision 4, authorizing ser- 
vice upon any agent, where he derived no 
actual authority from the defendant, which 
had no interest in his office, and his reports 
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were made to, and his salary was paid by, 
other companies: Arrow Lumber & Shingle 
Co. v. Union Pac. R. Co., 53 Wash. 629, 
102 Pac. 650. 


Under this section, providing for a sub- 
stituted service upon defendant “at the 
house of his usual abode,” service upon a 
clerk at defendant’s place of business is 
insufficient: Hoffman v. Spokane Jobbers’ 
Assn., 54 Wash. 179, 102 Pac. 1045. 


As to constitutionality of substituted 
service by leaving summons at defend- 
ant’s residence or usual abode, see note in 
Ann. Cas, 1913A, 1188. 


Under the practice in this state of com- 
meneing actions by the service of a sum- 
mons issued by the plaintiff or his 
attorney, one such notice does not ex- 
haust the power to issue another, and 
service of a summons with an amended 
complaint confers jurisdiction, although 
defendant was not served with the first 
notice: Roznik v. Becker, 68 Wash. 63, 
122 Pac. 593. 


In an action against a corporation in 
which there appears to have been service 
upon the vice-president and a trustee, 
and the judgment recites due service on 
the defendant, such officers may have 
been the “other head of the company” or 
“managing agent thereof,” within this 
section, subdivision 8, authorizing the 
service on the president or other head, 
or secretary, cashier, or managing : gent 
thereof: Silvain v. Benson, 68 Wash. 236, 
123 Pac. 457. 

The routing, by a soliciting agent, of 
freight and passenger business over the 
line of a foreign railway does not make 
him an agent of the company upon whom 
service of process may be made; and 
when contracts are made therefor as the 
contracts of other companies, which ar- 
ranged the division of the transportation, 
the transaction does not amount to “do- 
ing business in this state” by the foreign 
connecting lines: Arrow Lumber & Shin- 
gle Co. v. Union Pac. R. Co., 53 Wash. 
629, 102 Pac. 650. 

Under the statute authorizing actions 
against a foreign corporation doing busi- 
ness in this state by serving of summons 
on any agent within the state, a domestic 
corporation, appointed the agent at L. of 
a forzign corporation under a contract to 
sell its machinery for the season of 1909, 
at the prices and on the terms fixed by 
the principal, and account for the pro- 
ceeds, is an agent upon whom service of 
summons may be made: Womach v. Case 
Threshing Mach. Co., 62 Wash. 661, 114 
Pac. 509. 

As to jurisdiction over foreign corpo- 
rations, see note in 85 Am. St. Rep. 905. 

As to who is managing agent of a for- 
eign corporation for purposes of service 
0 see note in 4 L. R. A., N. S., 


$$ 228—236 


§ 228. 


A valid personal judgment cannot be en- 
tered upon a service by publication: Hays 
v. Peavey, 54 Wash. 78, 102 Pac. 889. 

Under this section, in an action of at- 
tachment brought against a foreign cor- 
poration, constructive service by publica- 
tion and mailing of the summons to the 
corporation, is not sufficient to confer any 
jurisdiction over the attached property 
belonging to a foreign copartnership of 
the same name and place, there being 
nothing in the record to show the names 
of any of the copartners, in view of Rem. 
& Bal. Code, sections 8366, 8369, contem- 
plating that actions against partnerships 
shall be prosecuted by and against the 
general partners only, and the provision 
of this section requiring that service by 
mailing be “directed to the defendant,” 
which must be strictly followed: Yar- 
brough v. Pugh, 63 Wash. 140, 33 L. R. 
A., N. S., 351, 114 Pac. 918. 

A service by publication without mail- 
ing copies to the defendant does not con- 
fer jurisdiction unless it is stated in the 
affidavit for publication that defendant’s 
residence is not known: Lutkens v. Young, 
63 Wash. 452, 115 Pac. 1038. 

The failure of an affidavit for publica- 
tion to state that the residence of the de- 
fendant was not known, where copies 
were not mailed, being a jurisdictional de- 
fect, is not capable of amendment after 
judgment by the filing of another affida- 
vit: Lutkens v. Young, 63 Wash. 452, 115 
Pac. 1038. 

Where the object of an action was to 
ascertain and fix the amount of an indebt- 
edness on contract and to direct the sale 
of attached property to pay the same, a 
summons for publication is irregular and 
misleading where it states that the object 
of the action is to recover a personal 
judgment in a specified sum for breach 
of the contract: Hays v. Peavy, 54 Wash. 
78, 102 Pac. 889. 

An affidavit for the service of summons 
by publication is insufficient under this 
section, where it fails to state that the 
defendant is a nonresident, or has prop- 
erty in this state, or the existence of any 
of the facts, authorizing a service by pub- 
lication, notwithstanding the fact may 
appear from the complaint, since strict 
compliance with the statute is jurisdic- 
tional: Felsinger v. Quinn, 62 Wash. 183, 
113 Pac. 275. 


§ 233. 


A summons for publication requiring 
the defendant to appear within sixty days 
after a specified date is “substantially” 
in the form prescribed by this section, which 
requires appearance to be within “sixty 
days after the date of the first publica- 
tion of this summons, to wit, within sixty 
days after day of the 
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omission of reference to the first publica- 
tion being immaterial where the date 
thereof itself is given: Gould v. Knox, 53 
Wash. 248, 101 Pac. 886; Hays v. Peavey, 
54 Wash. 78, 102 Pac. 889; Gould v. 
Stanton, 54 Wash. 363, 103 Pac. 459; 
Security Sav. Soc. v. Collins, 56 Wash. 455, 
105 Pac. 1034; Old Republic Mining Co. 
v. Ferry County, 69 Wash. 600, 125 Pac. 
1018. 


§ 234. 
Substituted service outside the state 
upon a nonresident stockholder of a 


domestic corporation is constructive no- 
tice and gives the court jurisdiction of an 
action to determine the title to the stock, 
and issuance of an attachment ìs unneces- 
sary, since the court has jurisdiction of 
the res, and the corporation is protected 
by the decree, section 3693 providing that 
no transfer of stock shall be valid until 
it is entered on the books of the com- 
pany: Gamble v. Dawson, 67 Wash. 72, 
120 Pac. 1060. 

Under the statute providing that a per- 
sonal service of the summons on the de- 
fendant outside the state shall be equiv- 
alent to service by publication, service 
outside of the state does not require, as à 
prerequisite, the preliminary showing that 
the defendant was a nonresident, as te- 
quired in the case of service by publica- 
tion: Roznik v. Becker, 68 Wash. 63, 122 
Pac. 593. 


§ 235. 
See notes to 39 464, 806. 


§ 236. ` 

Error cannot be urged in that a judg- 
ment for rent in an action against joint 
tenants was not entered against one of 
the joint debtors, nor against the de- 
fendants jointly indebted as far as it may 
be enforced against the joint property of 
all, as provided by this section, where 
such joint debtor was not served and did 
not appear, the lease recited that he was 
a nonresident, and there was no evidence 
that the defendants had any joint prop- 
erty in this state: Brownfield v. Holland, 
63 Wash. 86, 114 Pac. 890. 

There is no defect of parties defendant 
from the fact that, in an action on a 
contract of insurance made by a building 
agent for the owner, an undisclosed prin- 
cipal, the creditor elected to hold the 
ni i only and discharged the agent: 

ennsylvania Casualty Co. v. Washington 
Portland Cement Co., 63 Wash. 689, 116 
Pac. 284. 

There is no defect of parties plaintiff 
or misjoinder of causes, in an action 
brought for malpractice in the treatment 
of plaintiff's minor son without joining 
the son, where the plaintiff states but one 
good cause of action in his favor for ex- 
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penses incurred and loss of service, al- 
though other allegations show that the 
son also has a cause of action, he being 
a stranger to the suit: Otey v. Bradley, 
63 Wash. 500, 115 Pac. 1045. 


§ 237. 

That the server of process was over 
twenty-one years of age sufficiently ap- 
pears where he testified that he had been 
a practicing attorney for thirty years: 
McHugh v. Conner, 68 Wash. 229, 122 
Pae. 1018. 

The original summons for publication 
need not be filed, but jurisdiction is con- 
ferred by the publication and proof of 
service, under this section, providing that 
the proof of service shall consist of the 
affidavit of the publisher and a printed 
copy of the summons: Security Sav. Soc. 
v. Collins, 56 Wash. 455, 105 Pac. 1034. 

Where the findings of the court show 
that no service was had except upon par- 
ties who had no interest in the land, there 
is no presumption in support of jurisdic- 
tion that another valid service was had 
upon other necessary parties: Jones v. 
Seattle Brick & Tile Co., 56 Wash. 166, 
105 Pae. 238. 

The presumption of due service of 
process from recitals in the judgment is 
only prima facie and may be overcome 
by an affirmative showing: Lutkens v. 
Young, 63 Wash. 452, 115 Pac. 1038. 


Recitals in a Judgment of due service 
by publication, “after filing of an afi- 
davit for publication by the attorney for 
the plaintiff,” are not sufficient to over- 
come jurisdictional defects appearing on 
the face of the affidavit for publication, 
where there was a subsequent affidavit 
of the plaintiff’s attorney affirmatively 
pointing out the defect and making it 
appear that there was no other affidavit 
in the record to confer jurisdiction: Lut- 
kens v. Young, 63 Wash. 452, 115 Pac. 
1038. 


As to conclusiveness of officer’s return 
of service of summons, see note in 124 
Am. St. Rep. 756. 


As to admissibility of evidence of off- 
cer’s return, see note in 129 Am. St. Rep. 
848, 


§ 241. 


PROCEEDINGS CONSTITUTING AP- 
PEARANCE.—A stipulation by defendants 
allowing the amendment of the complaint 
is a general appearance: Robertson Mort- 
gage Co. v. Thomas, 60 Wash. 514, 111 
Pac. 795. 


An answer reciting that “now comes 
the defendant” and alleging facts as a 
“full and complete and affirmative de- 
fense,” constitutes a general appearance: 
Springfield Shingle Co. v. Edgecomb Mill 
Co., 59 Wash. 620, 101 Pac. 233. 
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An answer on the merits by a foreign 
corporation, with a eross-complaint seek- ' 
ing a money judgmont, is a general ap- 
9 that waives any error in denying 

efendant's motion to quash service of 
a summons: Steenstrup v. Toledo Foundry 
& Machine Co., 66 Wash. 101, Ann. Cas. 
1913C, 427, 119 Pac. 16. 


WAIVER OF OBJECTIONS.—An ob- 
jection as to the sufficiency of the sum- 
mons is waived by a general appearance 
or voluntarily pleading to the merits and 
going to trial without saving a special 
appearance: Bellingham v. Linck, 53 
Wash. 208, 101 Pac. 843. 

A general appearance in the supreme 
court, without reserving or alluding to a 

rior special appearance to object to the 
jurisdiction, waives the latter; and upon a 
reversal for a new trial, the lower court 
is vested with complete jurisdiction: 
Columbia & Puget Sound R. Co. v. Moss, 
53 Wash. 512, 102 Pac. 439. 

It is discretionary for the trial court 
to vacate a judgment which was entered 
against a defendant, who had appeared 
by the service of a demurrer, without the 
framing of any issues, or notice of the 
trial or any claim or entry of default, in 
view of this section, entitling a defend- 
ant after appearance to notice of all pro- 
ceedings: olloy v. Union Transfer, 
Moving & Storage Co., 60 Wash. 331, 111 
Pac. 160. 


§ 242. 

A decree of foreclosure of a mortgage, 
obtained on publication of a summons 
mailed to the defendant at Toronto, is void, 
where the plaintiff knew defendant’s ad- 
dress to be at Chicago, and defendant had 
no knowledge of the suit: Johnstone v. 
Peyton, 59 Wash. 436, 110 Pac. 7. 

A finding that the plaintiff in a fore- 
closure suit instituted in 1903 knew the 
postoffice address of the defendant to be 
at Chicago will not be disturbed on ap- 
peal, where it appears that he had re- 
sided there since the execution of the 
mortgage, except for about six months in 
1892, and defendant testified that he 
and the plaintiff were intimately ac- 
quainted for many years and had occa- 
sional correspondence and had met in 
Chicago on several occasions since his 
return there, although be was flatly con- 
tradicted by the defendant: Johnstone v. 
Peyton, 59 Wash. 433, 110 Pace. 7. 

An order transferring the cause to an. 
other judge, upon an affidavit of preju- 
dice, can only be vacated for fraud in pro- 
curing it, after a hearing and the notice 
required by sections 242, 244: Garvey v. 
Skamser, 69 Wash. 259, 124 Pac. 688. 


§ 243. 


This section applies only to purchasers 
from parties to the action: Burwell v. 
Smith, 63 Wash. 1, 114 Pac. 876. 


11 243—258. 


After the filing of a lis pendens, a 
grantee of the real estate, the subject 
matter of the suit, is entitled to the ben- 
efit of an appeal taken by his grantor, 
the rule of lis pendens being that the 
action may proceed without any notice 
being taken of the grantee pendente lite: 
Trumbull v. Jefferson County, 60 Wash. 
479, 140 Am. St. Rep. 943, 111 Pac. 569. 

As to the law of lis pendens, see note 
in 56 Am. St. Rep. 853. 

A lis pendens to be effective must be 
filed in compliance with this section, re- 
quiring that the complaint be filed at or 
before the filing of the notice: Burwell v. 
Smith, 63 Wash. 1, 114 Pac. 876. 

A lis pendens in a mortgage foreclosure 
suit does not affect a party-wall lien prior 
to the mortgage, the owners of the lien 
not being made parties to the mortgage 
foreclosure: Biggs v. Hoffman, 60 Wash. 
495, 111 Pac. 576. 

The recording of an original contract 
for the sale of state lands, and the filing 
of a lis pendens in an action against the 
ional for the recovery of the land, 

y one claiming the right to purchase 
from the state, imparts notice of the 


rights of the original purchaser as against 


grantees of the plaintiff in the suit: 
Parker v. Burwell, 69 Wash. 386, 125 
Pac. 151. 

A lis pendens notice does not constitute 
a lien upon property, entitling the pur- 
chaser to rescind the sale, where a prior 
title was deraigned through a grantee not 
a party to the action, and it was not 
shown that the action had been com- 
menced when the notice of lis pendens 
was filed: Burwell v. Smith, 63 Wash. 1, 
114 Pac. 876. 


§ 244. 
See notes to § 242. 


§ 245. 


Under this section a service is good when 
made by dropping a copy through the 
transom on the floor of the office in front 
of the front door, which was locked, no 
one being in the office, especially where, 
upon calling at the office next morning, the 
copy is found in the possession of the clerk: 
Spencer v. Arlington, 54 Wash. 258, 103 
Pac. 30. 


§ 247. 


Under this section service of a statement 
of facts by mail is completed when the 
copy is deposited in the postoffice properly 
addressed: State ex rel. Palmer Mountain 
Tunnel & Power Co. v. Superior Court, 63 
Wash, 442, 115 Pac. 845. 


§ 250. 


Under this section the trial court may 
extend the timg for filing exceptions to 
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the report of a referee or permit the filing 
of amended exceptions: Pederson v. Parke, 
68 Wash. 482, 123 Pac. 777. 


§ 258. a 

In an action to set aside a local assess- 
ment, allegations in the complaint that 
plaintiff’s property was taken without due 
process of law, or any authority, and that 
the assessment was for a private use, and 
contrary to law, are mere conclusions of 
law presenting no issuable facts: Martin 
v. Olympia, 69 Wash. 28, 124 Pac. 214. 


A complaint states a cause of action 
for goods sold, ete., where it alleges that 
the plaintiff, at the special instance and 
request of the defendant, furnished cer- 
tain goods and performed services in con- 
ducting the funeral of the defendant’s 
husband and that defendant O. K. d the 
bill; and it is immaterial that a bill of 
Particulars showed that defendant guar- 
anteed payment within thirty days, since 
there was no inference that credit was 
extended to the estate, and the guaranty 
goes to the time and was not collateral 
to the promise of another: Butterworth v. 
Bredemeyer, 62 Wash. 134, 113 Pac. 253. 


Objection to a complaint for not sep- 
arately stating the several causes of ac- 
tion cannot be taken by demurrer, but 
only by motion: Peterson v. Pantheon 
Lumber Co., 62 Wash, 189, 113 Pac. 562. 

It is inconsistent with the spirit of 
the code to permit a person who has but 
one cause of action to allege, as distinct 
causes, one upon contract and another 
upon quantum meruit, as permitted at 
common law to avoid a variance; but he 
must state one cause in concise language 
without repetition: Gabrielson v. Hague 
Box & Lumber Co., 55 Wash. 342, 133 
Am. St. Rep. 1032, 18 Ann. Cas. 972, 104 
Pac. 635. 

As to complaint stating same cause of 
action in different counts under the code, 
see note in 72 Am. Dec. 588. 

In an action for railroad construction 
work done, the plaintiff may plead in the 
alternative an express contract or an im- 
plied contract for the reasonable value, 
without being subject to an election; and 
proof of quantum meruit would not be a 
variance: Holm v. Chicago M. & P. S. R. 
Co., 59 Wash. 293, 109 Pac. 799. 

A complaint against a corporation and 
its receiver fnils to set forth any cause of 
action against the defendants, where it 
merely sets up a promissory note given 
by the promoter of the corporation in 
payment for machinery, and alleges that 
the corporation and the promoter were 
one and the same person, the incorpora- 
tion of the former being illegal, and that 
the assets of the corporation were the as- 
sets of the promoter, who was undertak 
ing to cheat and defraud the plaintiff, it 
not being alleged that the defendants 
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owed the plaintiff anything or had at- 
tempted to defraud the plaintiff: Peter- 
son v. Puget Sound Biscuit Co., 60 Wash. 
451, 111 Pae. 561. 

In an action for equitable relief, an un- 
necessary prayer for the reformation of 
an instrument is of no controlling force 
upon the relief that may be granted, 
where the complaint and proofs establish 
a constructive trust ex maleficio: Orr v. 
Perky Investment Co., 65 Wash. 281, 118 
Pac. 19. 

In an action at law to recover money, 
the addition of a prayer for “such other 
relief as to equity may belong” does not 
change the nature of the action: Hotch- 
kin v. MeNaught-Collins Improvement Co., 
67 Wash. 206, 121 Pac. 455. 


ALLEGATIONS OF . FRAUD.—Fraud 
need not be alleged in direct terms, it be- 
ing sufficient if the facts constituting the 
fraud are set forth: Miner v. Paulson, 
60 Wash. 150, 110 Pac. 994. 

As to necessity and sufficiency of alle- 
— of scienter, see note in 16 Ann. 

as. 646. 

A complaint states a good cause of ac- 
tion for conspiracy to defraud, where it 
is alleged that the plaintiff was induced 
by the defendants, through false repre- 
sentations and a prior course of dealing, 
to put up $3,000 to pay for a worthless 
timber claim which one of the defend- 
ants had agreed to repurchase for a client 
at an advance: Merritt v. Hibbard, 61 
Wash. 368, 112 Pae. 350. 


In such a case, an allegation that the 
claim was of no value is not essential to 
the recovery of damages, where the plain- 
tiff was induced to put up the money and 


was not to take any title, the name of 


the grantee in the deed being left blank 
and to be filled in on the resale to defend- 
ant’s client: Merritt v. Hibbard, 61 Wash. 
368, 112 Pac. 350. 

A complaint states a cause of aetion for 
fraud in the sale of shares of corporate 
stock in that the vendor falsely repre- 
sented that the corporation was not in- 
debted on certain promissory notes, with- 
out alleging that the plaintiffs had paid 
the notes, or without alleging the value 
of the stock, or stating in so many 
words, that it was of less value by reason 
of liability on the notes: Mills v. Knud- 
son, 54 Wash. 614, 103 Pac. 1123. 


§ 259. | 
See notes to §§ 183, 3715. 


WANT OF CAPACITY.—Objection to 
the capacity of a minor to sue, appearing 
on the face of the complaint, is waived by 
failing to demur on that ground: Hale v. 
Crown Columbia Pulp & Paper Co., 56 
Wash. 236, 105 Pae. 480. 


An objection to the minority of the 
plaintiff is waived by answer on the 
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merits: Kongsbach v. Casey, 66 Wash. 
643, 120 Pac. 108. 


PENDENCY OF OTHER ACTION.—An 
answer pleading another action between 
the same parties involving the same mat- 
ter is bad as a plea in abatement where 
it fails to allege that the same was pend- 
ing when the action was commenced: 
Westmoreland Co. v. Hewell, 62 Wash. 
146, 113 Pac. 281. 


In an action to recover on a severable 
contract for clearing land, recovery can- 
not be had for the reasonable value of 
the entire work upon defendants’ breach 
of the contract and refusal to allow plain- 
tiff to perform, where plaintiff had pend- 
ing another action to recover the first in- 
stallment due on completing the first acre, 
or had been paid therefor: Harstad v. 
Olson, 57 Wash. 264, 106 Pac. 741. 

A motion to vacate a judgment cannot 
be pleaded in abatement of another ac- 
tion for the same cause, where the motion 
was dismissed on stipulation without pre- 
judice before the plea in abatement was 
filed: Flueck v. Pedigo, 55 Wash. 646, 104 
Pac. 1119. 

As to abatement of one action by an- 
other pending in the same state, see note 
in 84 Am. Dec. 452. 


DEMURRER TO PLEADING GOOD 
IN PART.—A general demurrer in an ac- 
tion against two defendants, only one of 
whom is liable, should be overruled as to 
one and sustained as to the other: Hum- 
phries v. Cooper, 55 Wash. 376, 133 Am. 
St. Rep. 1036, 104 Pac. 606. 

A general demurrer by two or more de- 
fendants should be overruled if the com- 
plaint states a good cause of action 
against either defendant: Beyer v. Bul- 
lock, 56 Wash. 110, 105 Pac. 155. 

A general demurrer to several causes. 
of action on the ground that the statute 
of limitations has run must be overruled 
if any one of the causes is not barred by 
the statute: Peterson v. Pantheon Lumber 
Co., 62 Wash. 189, 113 Pac. 562. 

An objection that causes of action are 
not separately stated cannot be raised by 
demurrer, but only by motion: Harding 
v. Ostrander R. & Timber Co., 64 Wash. 
224, 116 Pac. 635. 

A complaint stating any cause of ac- 
tion is not demurrable for want of suff- 
cient facts because it attempts to state 
another cause of action which plaintiff is 
not entitled to maintain: Otey v. Bradley, 
63 Wash. 500, 115 Pac. 1045. 

A complaint for the breach of a writ- 
ten contract of employment at a specified 
sum per month is not subject to a general 
demurrer for want of sufficient facts to 
state a cause of action, from the fact 
that it also alleges a contemporaneous 
oral agreement to advance expense money, 
evidence as to which might have been 
inadmissible as varying the terms of the 
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writing: Rehlow v. Schmitt, 63 Wash. 666, 
116 Pac. 267. 

In pleading a written contract which 
speaks for itself as to the consideration, 
an allegation that it was without consid- 
eration is nothing more than the plead- 
er’s conclusion, and without avail on de- 
murrer: Brinker v. Oldham & Sons, 63 
Wash. 620, 116 Pac. 263. 

In the absence of a motion to make 
more definite and certain, a demurrer 
should not be sustained because of the 
failure of a complaint to allege a certain 
fact, where the fact can be inferred from 
the whole complaint: White Bros. & Crum 
Co. v. Watson, 64 Wash. 666, 117 Pac. 497. 

A demurrer does not admit facts that 
may be inferred from a legal conclusion: 
Freeman v. Centralia, 67 Wash. 142, 120 
Pac. 886. 

Where a fire insurance company, hav- 
ing paid a loss and taken an assignment 
of insured’s cause of action, brought ac- 
tion for the amount of the policy against 
the party whose negligence caused the 
fire, the defendant cannot, after admitting 
that it had settled with the insured for 
his loss in excess of the policy, object 
that there is a splitting of the causes of 
action and that plaintiff owned only part 
thereof, since the defect was one of par- 
ties plaintiff, which could have been 
cured by amendment, and the settlement 
had the same effect, leaving but one cause 
of action owned entirely by the plaintiff: 
Fireman’s Fund Ins. Co. v. Oregon R. & 
Nav. Co., 58 Wash. 332, 108 Pac. 770. 


§ 261. 
See notes to § 183. 


§ 262. 


It is discretionary to refuse leave to file 
“amended answers at the trial, where two 
years had elapsed after demurrers were 
sustained to the new matter in the answers: 
State ex rel. Schmidt v. Superior Court, 62 
Wash. 556, 114 Pac. 427. 


§ 263. 


Where no demurrer is interposed to a 
complaint, it will be liberally construed 
and the cause determined by the proof, 
rather than by a strict construction of the 
pleading: Johnson v. Ryan, 62 Wash. 60, 
112 Pac. 1114. 

The objection that a petition does not 
state sufficient facts to support the find- 
ings cannot be urged where no demurrer 
was interposed to the petition or objec- 
tion made prior to the trial, and the evi- 
dence admitted cured any defect in the 
pleading: Wheatman v. Kane, 55 Wash. 
226, 104 Pac. 258. 

Error in overruling a demurrer to a 
complaint is waived by answer and trial 
on the merits: Johnson v. Johnson, 66 
Wash, 113, 119 Pac. 22, 
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In an action to recover on a sight 
draft, a demurrer to the complaint, on 
the ground that an acceptance in writjng 
was not alleged, is waived by pleading 
over, admitting the execution of the draft 
and setting up a partial failure of con- 
sideration through a mutual mistake: 
Clemens v. Stanton Co., 61 Wash. 419, 
112 Pac. 494. i 

The allowance of the filing of a so- 
called supplemental complaint as an 
amended complaint cannot be urged as er- 
ror after issue joined and trial and judg- 
ment on the merits: Johnson v. Pacific 
Bank & Store Fixture Co., 59 Wash. 58, 
109 Pac. 205. 

Technical objections to a complaint that 
might have been taken by demurrer or 
motion are waived by default in appear- 
ance, and the complaint will be liberally 
construed after judgment, although the 
judgment was by default: Ramey v. 
Smith, 56 Wash. 604, 106 Pac. 160. 

On demurrer to the complaint for fraud 
in the sale to plaintiff of an undivided 
interest in certain land, it cannot be as- 
sumed that the undivided interests were 
uncertain or incapable of being made cer- 
tain, where such fact was not pleaded: 
Bell v. Jovita Heights Co., 71 Wash. 7, 
127 Pac. 289. 


§ 264. 


PLEADING INCONSISTENT DE- 
FENSES IN GENERAL.—Defenses 80 
inconsistent that one must necessarily be 
untrue are not permissible under the code, 
and in an action for the price of a trac- 
tion engine, a defense that the notes 
and contract were only delivered condi- 
tionally and were not effective or deliv 
ered, because the engine did not fulfill 
conditions, is inconsistent with a counter- 
claim for damages by reason of the in- 
sufficiency of the engine; and defendant 
is properly required to elect between 
them: Hart-Parr Co. v. Keith, 62 Wash. 
464, Ann. Cas. 1912D, 243, 114 Pac. 169. 


The plea of plaintiff’s contributory 
negligence is not necessarily inconsistent 
with a general denial of defendant’s 
negligence: Kimble v. Stackpole, 60 
Wash. 35, 35 L. R. A., N. S., 148, 110 
Pac. 677. 


GENERAL DENIAL.—In an action for 
damages for assault and battery, justifi- 
cation by reason of preventing the 
defendants from using a public road can- 
not be shown under a general denial: 
Neilsen v. Hovander, 56 Wash. 93, 21 
Ann. Cas. 113, 105 Pac. 172. 

A general denial of each and every 
allegation of a paragraph of a complaint, 
alleging that a certain sum is the reason- 
able value of plaintiff’s services, is suffi- 
cient to put the same in issue, under this 
section, without any specific denial that 
some lesser sum was due, since a general 
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denial under the code is the equivalent of 
the general issue: Peters v. McPherson, 
62 Wash. 496, 114 Pac. 118. 

Where a general] denial in a paragraph 
in a complaint alleged that the defendant 
through an agent and attorney in fact 
orally employed plaintiff upon a certain 
consideration to build a house, a general 
denial thereof and particularly that any 
other contract was made than a certain 
written contract, does not put in issue the 
authority of the agent to represent the 
defendant in the transaction, where an- 
other paragraph of the complaint alleg- 
ing that the person was the agent and at- 
torney in fact of the defendant was not 
denied in the answer: Driver v. Galland, 
59 Wash. 201, 109 Pac. 593. 


DENIAL ON INFORMATION AND 
BELIEF.—A denial, on information and 
belief, as to the filing of a lien notice in 
the county auditor’s office is insufficient: 
Sumpter v. Burnham, 51 Wash. 599, 99 
Pae. 752; Belknap Glass Co. v. Brown, 49 
Wash. 127, 124 Pac. 390. 

In an action to foreclose a special 
street assessment lien, an answer deny- 
ing any knowledge on information suff- 
cient to form a belief as to the agency 
of one who was alleged in the complaint 
to be the defendant’s agent is evasive 
and is not sufficient to raise any issue 
thereon: Olympia v. Turpin, 70 Wash. 
581, 127 Pac. 210. 


NEGATIVE PREGNANT.—A denial in 
manner and form that plaintiffs expended 
the specified sum of money alleged by 
them in a certain action or at all is a 
negative pregnant and insufficient: Peters 
v. MePherson, 62 Wash. 496, 114 Pac. 188. 

The denial of each and every allegation 
of a complaint by one alleging himself 
to be a stockholder in a corporation does 
not put his ownership of stock in issue, 
where other portions of the answer are 
pregnant with admissions of such fact: 
Van Horn v. New Western Shingle Co., 
54 Wash. 117, 103 Pac. 42. 


ADMISSIONS BY FAILURE TO TRA- 
VERSE OR DENY.—Where a complaint 
alleges that corporate stock was worth sev- 
enty-five cents to one dollar per share, 
ard the answer denies that its value ex- 
ceeds five cents per share, the value 
stated in the answer is not admitted and 
taken as true for want of any reply: Bell 
v. Seranton Coal Mines Co., 59 Wash. 659, 
110 Pac. 628. 


MATTERS TO BE PROVED.—An an- 
ewer admitting the receipt of a notice of 
demand against a city, as set up in one 
paragraph of the complaint, and deny- 
ing all the allegations of another para- 
graph alleging a demand, is not sufficient 
to put the fact of notice and demand in 
issue: Fransioli v. Tacoma, 60 Wash. 
463, 111 Pac. 564. 
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Where the complaint alleges, and the 
answer admits, that a slough is navigable, 
it is not error to exclude evidence to show 
that it was navigable only for floating 
logs and not in a “commercial sense,” as 
there was no issue as to the navigability: 
Lownsdale v. Gray’s Harbor Boom Co., 54 
Wash. 542, 103 Pac. 833. 

Waiver by plaintiff of a contract for 
services may be shown in an action for 
the services under a general denial, where 
the evidence tended to show that the 
services had not been performed: Buttz 
v. Cook, 62 Wash. 90, 113 Pac. 282. 

In an action to compel a town to levy 
a tax to meet warrants issued in payment 
of a lease, an answer that the lease was 
for the purpose of securing a water sup- 
ply without the sanction or authority of 
the qualified voters of the town, and that 
the lease was therefore void, pleads a 
fact and not merely a conclusion, and is 
sufficiently definite and certain to be 
proof against demurrer: State ex rel. 
Craig v. Newport, 70 Wash. 286, 126 Pac. 
637. 

A motion for judgment on the pleadings 
is proper practice where the plaintiff's 
objections to an answer do not go to the 
form or manner of the allegations, but 
raise the point that the facts themselves, 
even if well pleaded, do not constitute a 
defense: Gerard-Fillio Co. v. McNair, 68 
Wash. 321, 123 Pac. 462. 


§ 265. 


In an action on contract to subject 
pledged property to a debt, a claim in 
tort for plaintiff’s conversion of part of 
the property is not a proper item for 
counterclaim: First National Bank v. 
Fowler, 54 Wash. 65, 102 Pac. 1038. 

In an action to enjoin the defendant 
from filling up a drainage ditch con- 
structed by the plaintiffs, an independent 
claim by defendant for damages to his 
land by reason of the construction of the 
ditch is not a proper counterclaim, within 
this section: Morrison v. Bernot, 58 Wash. 
302, 108 Pac. 772. 

In an action for the price of a pump to 
be manufactured and shipped within a 
specified time, the defendant cannot re- 
cover loss of rentals during delay in de- 
livery, where there was nothing to show 


that such damage was within the con- 


templation of the parties or actually sus- 
tained, or that there was any opportun- 
ity to rent it if it had been promptly 
delivered, and it was received before the 
defendant was ready to use it: Eichbaum 
v. Caldwell Bros. Co., 58 Wash. 163, 108 
Pac. 434. 


§ 266. 

Where potatoes are sold by various 
parties and intermingled by the defendant, 
and all claims for the price were assigned 
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to one person, who sued therefor, the de- 
fendant is entitled to a deduction for part 
returned as unmarketable, although he 
would have been unable to secure an offset 
against any individual claim: Kempe v. 
Johnson, 57 Wash. 154, 106 Pac. 619. 

Under this section, defendants, who, as 
ship lighterers, had agreed with the char- 
terers of a vessel to collect and turn over 
all freight charges less compensation for 
lighterage, may offset an indebtedness to 
them from the charterers for their failure 
to deliver coal and grain shipped in their 
care, in an action for the freights col- 
lected, brought by the owners of the 
vessel upon abandonment of the vessel 
by the charterers; the lighterers hav- 
ing had no notice that the charterers 
had abandoned the vessel or agreed to 

collect and hold in trust for the owners 
the proceeds of the voyage: Boston Tow 
Boat Co. v. Sesnon Co., 64 Wash. 375, 116 
Pac. 1083. 


§ 273. 


A general denial of the execution of a 
note is not inconsistent with an affirmative 
defense alleging the securing of defendant’s 
signature by fraud while intoxicated, and 
want of consideration: Gibson v. Feeney, 
66 Wash. 531, 120 Pac. 97. 


In an action by a vendor to recover 
money paid to a bank by the vendee in 
a land contract, executed and claimed by 
the plaintiff, a defense that money which 
had been paid by the bank to the plain- 
tiff's father for an assignment of the con- 
tract had been deposited to the father’s 
credit in the bank and checked out and 
used by him on improvements to the 
plaintiff’s property, is not inconsistent 
with other defenses to the effect that the 
land contract was for the sale of lots in 
reality belonging to the father, for whom 
the plaintiff was only a trustee of the 
title, ənd that the father was insolvent 
and indebted to the bank, had sold the 
contract to the bank, had been fully paid, 
and that an account had been stated be- 
tween plaintiff and the bank; and it is 
immaterial that the conclusions of the 
pleader were not consistent, it being the 
ahaa of the court to draw conclusions 
rom the pertinent facts stated: Cooper 


v. Farmers & Merchants’ Bank, 68 Wash. 


310, 123 Pac. 465. 

In an action on contract, an admission 
of the execution of the contract and a 
general denial of performance on the part 
of plaintiff is not inconsistent with affirm- 
ative defenses to the effect that plaintiff 
had breached the contract, which was 
thereupon terminated, and the plaintiff 
had elected to rescind and receive full 
satisfaction under a quantum meruit for 
the work done at the time of rescission: 
Williams v. Wright, 68 Wash. 341, 123 
Pac, 446. 
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Where it is manifest from the whole 
record that the defendant only desired to 
have an offset, which had been inconsis- 
tently pleaded as a counterclaim in a 
cross-complaint, defendant should be al- 
lowed to correct the pleadings by dis- 
missing the cross-complaint: Miller v. 
Commereial Union Assur. Co., 69 Wash. 
529, 125 Pac. 782. 

In an action upon an assigned account, 
Where the defendant sets up equitable de- 
fenses seeking equitable relief against the 
assignor, the court has power to require 
the assignor to be made a party to the end 
that a complete determination of the con- 
troversy may be had, under section 273, 
giving the defendant the right to set forth 
legal or equitable defenses, and section 
196, authorizing the court to bring in the 
real parties in interest: State ex rel. Ad- 
justment Co. v. Superior Court, 67 Wash. 
355, 121 Pac. 847. 


§ 275. 


A so-called affirmative defense reiterat- 
ing facts appearing on the face of the 
complaint, and challenging their legal suff- 
ciency, is properly stricken as presenting 
no issue: Stone v. Insurance Co. of North 
America, 56 Wash. 427, 105 Pac. 856. 


§ 277. 


In an action to quiet title, in which the 
complaint alleged that defendant claims 
some interest adverse to the plaintiffs, 
which was without right, and the defend- 
ant answered claiming title under a deed 
from the plaintiffs, it is a fatal departure, 
authorizing judgment for the defendant on 
the pleadings, for the plaintiffs to reply 
that the deed, executed in blank, was 
fraudulently procured by one B. and 
wrongfully delivered to defendant as se- 
curity for a loan to B. for not more than 
six hundred and fifty dollars, and that if de- 
fendant had any interest at all, it was only 
as a mortgagee: Clemmons v. MeGeer, 63 
Wash. 446, 115 Pac. 1081. 


§ 278. 


The sustaining of a demurrer to affirma- 
tive defenses does not entitle the plaintiff 
to judgment on the pleadings where other 
issues are presented by denials in the an- 
gwer: Levy v. Seattle, 61 Wash. 540, 112 
Pac. 639. 

A plea of tender does not entitle the de- 
fendant to judgment on the pleadings, since 
the plaintiffs can admit the same without 
waiving their cause of action: Peters v. Mc- 
Pherson, 62 Wash. 496, 114 Pac. 188. 


§ 284. 


It is not an abuse of discretion to deny 
a motion to make a bill of particulars more 
specific in an action to foreclose a mechanics’ 
lien, by setting out the names of all per- 
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sons who labored on the building, in order 
that defendant may secure their evidence: 
0 v. Lanck, 53 Wash. 208, 101 Pac. 
$43. 

It is not an abuse of discretion to refuse 
to order a bill of particulars as to the nil. 
gent construction of a penstock of a 
alleged to be such that the penstock would 
not withstand the pressure of high water 
when it was empty, where the defendant 
bad owned it for twelve years and knew the 
manner of its construction, especially in an 
action for death caused thereby: Neal v. 
Phoenix Lumber Co., 64 Wash. 523, 117 
Pac. 267. 


§ 292. 
See notes tö § 2424. 


It is libelous per se for the physicians in 
an office building to sign and publish a peti- 
tion to the owners of the building reciting 
that they as reputable physicians, desiring 
to uphold the honor of their profession, de- 
marded the removal from the building of os- 
teopaths, . . criminal practitioners, ... 
fakirs, quacks, charlatans and other fraudu- 
lent concerns and. . .. undesirable tenants, 
intending to refer to the plaintiff, who was 
a duly licensed osteopath having an office in 
the building: Lathrop v. Sundberg, 55 Wash. 
144, 25 L. R. A., N. S., 381, 104 Pac. 176. 


A newspaper publication falsely charging 
a city inspector of sidewalks with being part 
of a system of jobbery and graft in the 
management of city contracts is libelous per 
ge, since it imputes criminal offenses or 
moral delinquency in office tending to bring 
him into public hatred, contempt, or ridi- 
cule: Quinn v. Review Pub. Co., 55 Wash. 
69, 133 Am. St. Rep. 1016, 104 Pac. 181. 


A charge of “graft” in a libelous publi- 
cation implies a dishonest or corrupt trans- 
action in office: Quinn v. Review Pub. Co., 
55 Wash. 69, 133 Am. St. Rep. 1016, 19 Ann. 
Cas. 1077, 104 Pac. 181. 

As to what words are libelous per se, see 
note in 116 Am. St. Rep. 802. 

As to charge of “graft” as libelous per se, 
see note in 15 L. R. A., N. S., 497. 

As to justification in libel or slander, see 
note in 91 Am. St. Rep. 285. 

An osteopath cannot recover damages for 
a libel characterizing him as a quack and 
charlatan, where it appears from his testi- 
mony that he was practicing osteopathy in 
violation of the laws of the state making 
it a misdemeanor to maintain an office with 
his name and the word “doctor” in public 
view: Lathrop v. Sundberg, 62 Wash. 136, 
Ann, Cas. 1912C, 891, 113 Pac. 574. 

The report of a mercantile agency is not 
libelous per se, where it simply gave plain- 
tiff a rating which is stated not to be a 
credit rating, but that the agency preferred 
to furnish information upon application at 
the office ; since the words are to be con- 
sidered in their natural sense, are innocent 
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without the aid of special knowledge, and 
do not imply malice, or hold the party up to 
— ridicule or involve moral turpitude: 

v. Northwestern Credit Assn., 55 
Wash. 733i, 25 L. R. A., N. S., 1021, “104 
Pac. 769. 


As to privilege of communications by mer- 
cantile agencies, see note in 36 L. R. A. N. 
S., 452. 


Where a newspaper char arge of “graft” re- 
specting a public officer is found to be false, 
it is without the rule of privilege, and ac- 
tionable, although made in good faith: 
Quinn v. Review Pub. Co., 55 Wash. 69, 133 
Am. St. Rep. 1016, 19 Ann. Cas. 1077, 104 
Pac. 181. 

A libelous petition by physicians demand- 
ing the removal from a building of osteo- 
paths, fakirs, quacks and charlatans, is not 
privileged from the fact of the interest of 
the parties; and the publication of the same 
in the newspapers would be an abuse of any 
privilege; also, an abuse in going beyond 
the necessities of the case: E v. Sund- 
berg, 55 Wash. 144, 25 L. B. A., N. S., 381, 
104 Pao. 176. 

One illegally advertising as a doctor can- 
not maintain an action for libel on the 
theory that he had a common-law right to 
practice osteopathy: Lathrop v. Sundberg, 
62 Wash. 136, Ann. Cas. 1912C, 891, 33 L. 
R. A., N. S., 90, 113 Pac. 574. 

As to right of person practicing profes- 
sion in violation of statute to recover for 
libel or slander of him in connection with 
such practice, see note in Ann. Cas. 1912C, 
893. 

This section does not obviate the neces- 
sity of pleading that the publication was so 
understood by persons seeing it; and a com- 
plaint is insufficient, although it contains 
such general allegation, where it negatives 
the fact that plaintiff was referred to in the 
defamatory matter: Dunlap v. Sundberg, 55 
Wash, 609, 133 Am. St. Rep. 1000, 104 Pac. 
830. 

In order to render a publication affecting 
plaintiff's business credit actionable, the 
words not being libelous per se, the special 
damages resulting from loss of credit must 
be specifically set out, showing the names of 
parties refusing credit or withdrawing cus- 
tom, or that it 18 impossible to do so: Den- 
ney v. Northwestern Credit Assn., 55 Wash. 
331, 25 L. R. A., N. S., 1021, 104 Pac. 769. 

The truth of a newspaper publication 
charging a city sidewalk inspector with graft 
and jobbery is not necessarily established by 
evidence that many sidewalks were poorly 
constructed and not up to the requirements 
of the contracts and that the inspector had 
been discharged for incompetency, the same 
being competent but not conclusive evi- 
dence: Quinn v. Review Pub. Co., 55 Wash. 
69, 133 Am. St. Rep. 1016, 19 Ann. Cas. 
1077, 104 Pac. 181. 

Defendant’s statement that plaintiff left 
his wife in the east on her deathbed and 
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came west with a whore is capable of a con- 
i hg imputing the criminal offense of 

pan, in a state of adultery and involving 
—— turpitude; and it is accordingly not 
error, as against the defendant, to submit 
to the jury the question whether it did im- 
pute such crime: Jeffrey v. Gill, 56 Wash. 
586, 106 Pac. 129. 


It cannot be said, as a matter of law, 
that a publication by a credit association 
as to plaintiff’s credit, was made to extort 
money or coerce payment of a debt held 
by the agency for collection so as to make 
the same libelous per se, within the rule 
allowing a recovery in the case of publica- 
tions showing blackmail on their face: Den- 
ney v. Northwestern Credit Assn., 55 Wash. 
331, 25 L. R. A., N. S., 1021, 104 Pac. 769. 


In an action for slander of title, only 
special damages can be recovered, and they 
must be pleaded and proved; and a claim 
for an attorney’s fee in the current action 
is not recoverable, either as damages or costs, 
other than statutory: McGuinness v. Har- 
giss, 56 Wash. 162, 21 Ann. Cas. 220, 105 
Pac. 233. 


As to actions for slander of title, see note 
in 87 Am. Dec. 562. 

In an action for a newspaper libel by 
the publication of matter libelous per se, in 
which the defendant denied certain mate- 
rial allegations of the complaint, but ad- 
mitted the publication and pleaded mistake 
and a retraction, the burden of proof is 
upon the plaintiff, and he has the right to 
open and close: Coffman v. Spokane, Chron- 
icle Pub. Co., 65 Wash. 1, Ann. Cas. 1913B, 
636, 117 Pac. 596. 

No duty rests upon one who is libeled by 
a newspaper to request the publication of a 
retraction or other articles reducing the 
plaintiff’s damages, and a mere offer to 
retract does not deprive the libeled party 
of his right to recover damages: Coffman v. 
Spokane Chronicle Pub. Co., 65 Wash. 1, 
Ann. Cas. 1913B, 636, 117 Pac. 596. 

A verdict for five thousand dollars for a 
newspaper libel, by a newspaper of wide 
circulation, seriously reflecting upon the 
character of a young woman, will not be 
set aside as excessive, where the trial judge 
refused to set aside the verdict: Coffman v. 
Spokane Chronicle Pub. Co., 65 Wash. 1, 
Ann. Cas. 1913B, 636, 117 Pace. 596. 

As to what damages are excessive in ac- 
tions for libel or slander, see note in Ann. 

Cas. 1913B, 700. 
4A letter charging that an attorney pre- 
sented forged reccipts and attempted to col- 
lect money on them, is not libelous per se, 
it not being charged that he forged the re- 
ccipts or that he uttered the same with 
guilty knowledge of the forgery: Velikanje 
v. Millichamp, 67 Wash. 138, 120 Pac. 876. 

Words not libelous per se are not action- 
able unless special damage is alleged: Velik- 
anje v. Millichamp, 67 Wash. 138, 120 Pac. 
876. 
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Whether language is libelous per se is a 
question of law for the court, unless the 
writing is ambiguous: Velikan; e v. Milli- 
champ, 67 Wash. 138, 120 Pac. 876. 

A church committee's report upon an in- 
vestigation of a minister who desired to be 
called, made according to the established 
rules of the church of which the minister 
was a member, is absolutely privileged, 
whether it contains matter libelous per se 
or not; and when on its face it shows that 
it was made in good faith, it disproves 
malice: Bass v. Matthews, 69 Wash. 214, 124 
Pac. 384. 


As to what statements are privileged, see 
note in 104 Am. St. Rep. 110. 


In an action for slander in applying the 
word “thief” to an agent who had taken his 
principal’s money, it is proper to instruct 
that defendant must show, on his plea of 
justification, that the plaintiff not only took 
the money, but did so with criminal intent, 
where the plaintiff had full charge of the 
business, receiving all moneys and paying 
all demands, including his own salary, and 
claimed that he took the money under a good 
faith claim that he was entitled to take it 
to pay a debt: Eddy v. Cunningham, 69 
Wash. 544, 125 Pac. 961. 


Since calling plaintiff a “thief” is only 
prima facie actionable, malice being the 
gravamen of the charge, the defendant 
would not be liable if the words were used 
merely as terms of abuse in relation to a 
transaction that was fraudulent but not 
criminal, and justified by the attending cir- 
cumstances and relations of the parties: 
Eddy v. Cunningham, 69 Wash. 544, 125 
Pac. 961. 


In an action for slander in calling a man 
a “pimp,” the plaintiff was “living with” a 
prostitute, within Rem. & Bal. Code, § 2440, 
and the defendant was accordingly justified, 
where it appears that the plaintiff was a 
clerk in a hotel where prostitutes frequently 
stopped for several days at a time, and that 
as a rule he assigned them to a room con- 
venient to his own, and consorted with one 
of them regularly and with others occasion- 
ally, although there was no proof that they 
“lived with” each other as man and wife: 
Eddy v. Cunningham, 69 Wash. 544, 129 
Pac. 961. 


§ 293. 


Under a complaint for libel in charging 
an osteopath with being a quack and a 
charlatan, it cannot be claimed that the pub- 
lication was of and concerning osteopathy 
as a profession, and that the damage re- 
sulted to the plaintiff as a member of that 
profession: Lathrop v. Sundberg, 62 Wash. 
136, Ann. Cas. 1912C, 891, 33 L. R. A., N. 
S., 90, 113 Pac. 574. 

The truth of published statements con- 
cerning a public officer is a defense to an 
action for libel: Quinn v. Review Pub. Co., 
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55 Wash. 69, 133 Am. St. Rep. 1016, 19 Ann. 
Cas. 1077, 104 Pae. 181. 


A libelous publication in a newspaper is 


not mitigated or cured by another article in 
the same issue, and the latter is properly 
excluded: Quinn v. Review Pub. Co., 55 
Wash. 69, 133 Am. St. Rep. 1016, 19 Ann. 
Cas. 1077, 104 Pac. 181. 


§ 294. 

Allegations in a complaint and affidavit 
in a divorce case charging adultery with a 
certain person are absolutely privileged if 
pertinent and relevant to the issue; and the 
rule of privilege is not changed by this sec- 
tion; hence a complaint by the co-respond- 
ent for libel is demurrable, though the 
words are alleged to be false and malicious, 
where it is not charged that they were not 
pertinent and relevant to the issue: Miller 
v. Gust, 71 Wash. 139, 127 Pac. 845. 

As to libel and slander in judicial pro- 
eeedings, see note in 123 Am. St. Rep. 631. 


§ 296. 

The court has discretion to consolidate 
two equitable actions between the same par- 
ties relating to the same subject matter, 1. e., 
the obstruction of two irrigation ditches, 
which might have been joined in one action: 
Hayward v. Mason, 54 Wash. 653, 104 Pac. 
141. 

Upon breach of a contract whereby plain- 
tiff was prevented from completing perform- 
ance, he may elect to sue on the contract 
for partial performance and loss of profits, 
or waive the contract and recover upon 
quantum meruit, but he cannot pursue both 
remedies: Gabrielson v. Hague Box & Lum- 
ber Co., 55 Wash. 342, 133 Am. St. Rep. 
1032, 104 Pac. 635. 

An action upon an injunction bond in- 
demnifying the plaintiff to the extent of 
five hundred dollars is not demurrable on 
the ground of misjoinder of ‘causes of ac- 
tion, from the fact that it alleges damages 
and prays for judgment in excess of the 
amount of the bond, where all the damages 
alleged were of such a nature as to be se- 
cured by the bond up to the amount limited 
therein: Maughhn Mill Co. v. Hamilton, 61 
Wash. 66, 111 Pae. 1067. 

A party may sue on a severable contract 
for all items due when suit is brought, and 
there is no splitting of causes of action: 
Harstad v. Olson, 57 Wash. 264, 106 Pac. 
741. 


CLAIMS ARISING OUT OF SAME 
TRANSACTION.—The maker of a note 
and its guarantors under a written guar- 
anty may be joined in one action: Bank of 
California v. Union Packing Co., 60 Wash. 
456, 111 Pac. 573. 

There is no misjoinder of causes of action 
in suing the owner and its building agent 
for the premium on an accident insurance 
policy issusd in the name of the agent by 
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authority of and for the benefit of the 
owner: Pennsylvania Casualty Co. v. Wash- 
ington Portland Cement Co., 63 Wash. 689, 
116 Pac. 284. 


Where an employer maintained a hospital 
by hospital fees retained from wages of 
employees, causes of action for personal in- 
juries sustained through the employment of 
incompetent fellow-servants, and for failure 
to use reasonable diligence in carrying plain- 
tiff to the hospital for treatment, both 
spring from contractual relations, even if 
one sounds in tort and the other in con- 
tract, and in any event, may be joined under 
this section: Harding v. Ostrander R. & 
Timber Co., 64 Wash. 224, 116 Pac. 635. 


It is not a misjoinder of legal and equi- 
table causes of action to sue to quiet title 
to several tracts, and to recover possession 
of part thereof in the possession of the de- 
fendant: Wilkeson v. Miller, 63 Wash. 680, 
116 Pac, 268. 


A mortgage and a mechanic’s lien upon 
the same property held by the same person 
may be foreclosed in a single action: James 
v. Brainard-Jackson & Co., 64 Wash. 175, 
116 Pac. 633. 


In an action against plaintiff’s manager, 
involving an accounting of the business for 
about one year, for money and property 
misappropriated, other legal causes of action © 
for the conversion of certain property, and 
for neghgence in conducting the business, 
are so connected with or growing out of the 
principal transaction as to be triable with 
it in equity, to avoid a multiplicity of suits: 
Lindley v. McGlauflin, 57 Wash. 581, 107 
Pac. 355. 

The joinder of improper parties, on & 
theory of their liability that would exoner- 
ate other parties liable, does not constitute 
a misjoinder of causes of action, the plain- 
tiff being entitled to join all persons con- 
nected with the matter whom he conceived 
to be liable: Fransioli v. Thompson, 55 
Wash. 259, 104 Pac. 278. 


Causes of action to recover the sum paid 
for a horse, on breach of a warranty that it 
was gentle, and for damages received in a 
runaway while attempting to drive it, may 
be united, as they both arise out of the 
same transaction, the breach of warranty: 
Mullerleile v. Brandt, 64 Wash. 280, 116 
Pac. 868. 


Several rights of action against one de- 
fendant for money procured by fraud and 
deceit, assigned by various parties to one 
of their number, may all be joined and re- 
covery had in one action under this section: 
Bell v. Jovita Heights Co., 71 Wash. 7, 127 
Pac. 289. 

Under this section, requiring several 
causes of action to be separately stated, a 
complaint may be struck out where it pleads 
as one cause of action a wrongful eviction 
from a leasehold, damages by reason of a 
leaky roof, and injury from change of a 
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etreet de: Hockersmith v. Sullivan, 71 
Wash. 244, 128 Pac. 222. 

In an action for the wrongful death of a 
coal miner, the complaint states but a single 
cause of action, and it is error to require 
an election, where it is alleged, as proxi- 
mate causes of the death, (1) that overhead 
rock fell upon the decedent through defend- 
ant’s failure to furnish proper timbers, 
which caused gases to collect, and (2) that, 
through want of a sufficient ventilating sys- 
tem in decedent’s working place, the gases 
caused decedent to fall to his death, since 
the two causes were concurrent: Davies v. 
Rose-Marshall Coal Co., 73 Wash. 560, 129 
Pac. 98. 

As to joinder of causes of actions gener- 
ally, see notes in 1 L. R. A. 125; 11 L. R. 
A. 222. 


§ 299. 


ISSUES, PROOF AND VARIANCE.— 
In an action for services under a joint con- 
tract of employment, it is competent, under 
a general denial, to disprove the contract 
aHeged by showing a different contract 
whereby plaintiff was employed by only one 
of the defendants: Kain v. Sylvester, 62 
Wash. 151, 113 Pac. 573. 

Under a complaint making a general 
charge of seduction, the evidence shows an 
actionable wrong, even if not a technical 
seduction, and there is no fatal variance be- 
tween the pleading and the proof, in the 
absence of a motion to make the complaiat 
more specific, where the plaintiff’s evidence 
showed a case of rape in the first instance, 
the relations were continued under a promise 
of protection by reason of her frame of mind 
produced by the first ravishment until preg- 
nancy arose, which was avoided by abortive 
means provided by the defendant: Murilla 
v. Guis, 57 Wash. 564, 107 Pac. 378. 

It is not a fatal variance for a mechauic’s 
lien notice to claim a lien for the construc- 
tion and erection of a building, and to prove 
an alteration or improvement of a new build- 
ing by the addition of a mezzo or balcony 
floor, where the party could not have been 
actually misled to his prejudice, within this 
section, which is applicable to lien cases; 
especially where the building had never been 
occupied and the contractor may have taken 
it to be part of the original plan: Stetson 
& Post Lumber Co. v. Sloane Co., 61 Wash. 
180, 112 Pac. 248. 

Under a complaint for the reasonable 
value of services rendered “at the instance 
and request of the defendant,” it is not a 
fatal variance to prove that the services were 
rendered “with the knowledge and eonsent 
of the defendant,” where there was no show- 
ing that the opposite party was actually 
misled as required by this section: Butter- 
worth & Sons v. Teale, 54 Wash. 14, 18 Ann. 
Cas. 854, 102 Pac. 768. 

It is not a fatal variance that the plead- 
ing alleged an implied contract to carry and 
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deliver livestock as at common law, and the 
roof showed a special contract by bill of 
ading, where the proof was admitted with- 
out objection: Bartelt v. Oregon R. & Nav. 
Co., 57 Wash. 16, 135 Am. St. Rep. 959, 106 
Pac. 487. 

In an action upon a contract to recover 
“ten per cent on any business” done for the 
defendant, it is not a failure of proof or a 
material variance to prove a contract by de- 
fendant’s letters for “a commission of ten 
per cent on all goods of our manufacture,” 
where in another letter “ten per cent on any 
business you secure for us“ was stated to 
mean “ten per cent to you on all goods of 
our manufacture”: Eaton v. General Com- 
pressed Air etc. Mach. Co., 62 Wash. 373, 
113 Pac. 1091. 

Where plaintiffs were orally promised a 
written contract for the logging of land, and 
moved their outfit preparatory to the work 
in reliance thereon before any contract was 
made, upon failure of the action for breach 
of the contract to log, in which there was 
no offer to amend or proof of any damage 
by reason of the moving of the outfit, the 
complaint should not be treated as amended 
on appeal or the judgment of dismissal re- 
versed to allow a recovery for damages: Me- 
Donnell v. Coeur d’Alene Lumber Co., 56 
Wash. 495, 106 Pac. 135. 


In an action for the price of an ice-nrak- 
ing plant sold under a contract providing 
for a specified test to determine whether the 
plant was up to the guaranty, and that at 
such time the plant should be either rejected 
or accepted, acceptance to be conclusive and 
a complete discharge, an answer denying 
performance according to the guaranty 
raises no issue, where its effect is offset by 
admissions showing the performance of the 
work, a satisfactory test, and an unqualified 
acceptance by the defendant: Wolf Co. v. 
Northwestern Dairy Co., 55 Wash. 665, 104 
Pac. 1123. 


In an action for the price of a harvester 
sold by agents, an affirmative defense of a 
contemporaneous oral agreement, contradict- 
ing the writing, to the effect that the con- 
tract was not to be effective for one month 
and that pursuant thereto it was canceled by 
the purchaser, does not admit of proof, over 
defendant’s ovjection, that the written con- 
tract was canceled by mutual consent: Holt 
Mfg. Co. v. Odenrider, 61 Wash. 555, 112 
Pac. 67Q. 


In an action for damages on a vendee’s 
rescission of a land contract, on failure of 
the owners to deliver a deed upon demand 
upon one defendant, there is a failure of 
proof as to default by another defendant 
having an interest in the land who tendered 
a deed within a reasonable time thereafter, 
where it appears that he had no previous 
knowledge of the sale, and his only connec- 
tion with the matter was through an agency 
expressly limited to the execution of a con- 
tract without power to make edeeds until 
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certain conditions were performed: Walsh v. 
Colvin, 53 Wash. 309, 101 Pac. 1085. - 


In an action to recover possession of a 
mining claim, in which there is no dispute 
as to the boundaries, a variance between the 
descriptions in location notices is not mate- 
rial, where both included the plaintiff’s im- 
provements, the claims were marked on the 
ground, and the boundaries were known to 
defendant, who was not misled to his preju- 
dice, within this section: Nationa] Milling 
& Min. Co. v. Piccolo, 54 Wash. 617, 104 
Pae. 128. 

In an action on an indemnity bond, it is 
not a fatal variance that the contract pro- 
vided that the work should be done under 
one ordinance, which ordered the improve- 
ment and the bond refers to the fulfillment 
of the contract under another ordinance, 
which provided for the plan of a special 
assessment, the engagement of the bond to 
underwrite the contract being sufficiently set 
out: Yost v. Empire State Surety Co., 69 
Wash. 397, 125 Pac. 167. 


In an action for wrongful discharge and 
breach of a contract whereby tunnel work 
was sublet to the plaintiff, he agreeing to 
furnish an approved bond in the sum of 
twenty-five thousand dollars, it is admissible, 
under a general denial of performance, to 
show that any performance by plaintiff was 
under an oral working agreement pending 
his efforts to procure the bond: Williams v. 
Wright, 68 Wash. 341, 123 Pac. 446. | 

It is a departure for plaintiff in garnish- 
ment to seek recovery from the garnishee 
on the theory that the garnishee was in- 
debted to the plaintiff: Ford v. Aetna Life 
Ins. Co., 70 Wash. 29, 126 Pac. 69. 

A judgment for personal injuries should 
not be set aside for failure to prove the 
facts precisely as alleged, where the evi- 


dence sustained the substance of the issue, 


and there was not a substantial departure: 
Hansen v. Rounds, 70 Wash. 350, 126 Pac. 
927. 

In an action to recover for services ren- 
dered, the defendant cannot claim a vari- 
ance in that the complaint was for the 
breach of an express contract, while the case- 
made was on quantum meruit for service 
rendered, where it appears that the com- 
plaint was susceptible of two constructions, 
covering either phase of the case, and the 
defendant had not moved that it be made 
more definite and certain or required that 
plaintiffs make an election before the trial: 
Blair v. Wilkeson Coal & Coke Co., 54 Wash. 
334, 103 Pac. 18. 

An answer on the merits without objec- 
tion waives an objection at the trial that an 
amended complaint is a departure and states 
a different cause of action from the original 
complaint: Curtis v. Parks, 57 Wash. 223, 
106 Pac. 740. 

It is an immaterial variance that the 
complaint alleged that the defendant’s en- 
gineer saw plaintiff’s automobile stalled on 
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a crossing in time to have stopped the train, 
and the proof showed that had the engineer 
been keeping a proper lookout, he -could 
have seen plaintiff’s signals, as he ran down 
the track to give warning, in time to have 
stopped the train and avoided the collision: 
Nicol v. Oregon-Washington R. & Nav. Co. 
71 Wash. 409, 128 Pac. 628. 

Refusing permission to amend an answer 
upon sustaining a demurrer thereto is 
within the discretion of the trial court, 
which will not be disturbed except for 
abuse; and no abuse appears, where the pro- 
posed amended answer states no additional 
facts or defenses material to the action not 
already pleaded in the original answer: 
State ex rel. Murphy v. Coleman, 71 Wash. 
15, 127 Pac. 568. 


§ 303. 
See notes to §§ 22, 464. 


LEAVE OF COURT TO AMEND: See 
4 Remington’s Digest, “Pleadings,” §§ 101- 
103; Stone v. ne Co. of North 
America, 56 Wash. 427, 105 Pac. 856; In- 
ternational Dev. Co. v. Clemans, 59 Wash. 
398, 109 Pac. 1034; Eaton v. General Com- 
pressed Air etc. Mach. Co., 62 Wash. 373, 
113 Pac. 1091; Hudson v. Ellsworth, 56 
Wash. 243, 105 Pac. 463; Neilsen v. Hov- 
ander, 56 Wash. 93, 21 Ann. Cas. 113, 105 
Pac. 172; Roberts v. Tacoma R. & Power 
Co., 59 Wash. 226, 109 Pac. 605. 


AMENDMENT TO CONFORM TO 
PROOFS: See 4 Remington’s Digest, 
“Pleadings,” § 104; Wilson v. Seattle, Ren- 
ton etc. R. Co., 55 Wash. 656, 104 Pac. 
1114; O’Connor v. Enos, 56 Wash, 448, 105 
Pac. 1039; International Dev. Co. v. Clem- 
ans, 59 Wash. 398, 109 Pac. 1034. 


A motion for a nonsuit on the ground 
that an essential fact had not been alleged 
in the complaint is properly denied where 
the motion was not made until the fact had 
been proved, since the complaint will be 
deemed amended: Carlisle Packing Co. v. 
Deming, 62 Wash. 455, 114 Pac. 172. 

Error cannot be assigned upon a trial 
amendment to the complaint where no claim 
of surprise or request for a continuance was 
made: Ryder-Gougar Co. v. Garretson, 53 
Wash. 71, 132 Am, St. Rep. 1053, 101 Pace. 
498. 

It is not error to allow an amendment be- 
fore trial, increasing the amount claimed on 
a contract of guaranty, where no surprise 
was claimed or continuance asked; and no 
variance results from proof of the increased 
amount: Schoening v. Maple Valley Lum- 
ber Co., 61 Wash. 332, 112 Pac. 381. 

As amendment of ad damnum clause after 
verdict, see note in Ann. Cas. 1913B, 709. 

A verdict for plaintiff, in an action for 
the conversion of horses shipped by defend- 
ants’ road, cannot be sustained upon evi- 
dence of a breach of defendants’ contract 
of carriage, as against a motion for non- 
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suit or judgment non obstante veredicto, as 
amendments to conform to proof do not per- 
mit allegation of one cause and proof of an 
entirely different cause: Spokane Grain Co. 
v. Great Northern Express Co., 55 Wash. 
545, 104 Pac. 794. 


In an action by bailors to recover the 
value of goods lost by a bailee, it is not 
error to allow the complaint to be amended 
to allege that the plaintiffs were the owners 
of the goods: Nowell v. Seattle Transfer 
Co., 63 Wash. 685, 116 Pac. 287. 


It is not an abuse of discretion to allow 
an amendment to conform to proof as to 
the permanent nature of personal injuries, 
where the court offered to appoint physi- 
cians for a physical examination, with a 
view to granting a continuance if the ex- 
amination demonstrated a surprise prevent- 
ing a fair trial, and defendant failed to 
avail itself of the offer: Lindquist v. Seattle, 
67 Wash. 230, 121 Pac. 449. 


In an action upon an account, in which 
the defendant alleged an assignment by him 
and substitution of the assignee, and also 
sought an accounting alleging a balance due 
to defendant, plaintiff’s failure to reply to 
the defense of substitution is inadvertence 
that may be cured by amendment, especially 
where defendant offered no objection to the 
appointment of a referee to take the ac- 
count: Walsh Lumber Co. v. Chaney, 67 
Wash, 583, 122 Pac. 10. 

It is not an abuse of discretion to allow 
the plaintiffs to amend their reply, long be- 
fore the trial commenced, to correct an in- 
advertent omission, and to amend the com- 
plaint at the trial to conform to the proofs, 
where, as a condition precedent, a continu- 
ance at the plaintiffs’ cost was granted until 
such time as the defendants could fully pre- 
pare to meet the new issues, and no preju- 
dice is claimed: Behne v. Stapish, 68 Wash. 
204, 122 Pac. 1002. 

Pleadings for a divorce will on appeal be 
deemed amended to conform to proof that 
the parties were residents of the county and 
of the state for one year preceding the com- 
mencement of the action: Powell v. Powell, 
66 Wash. 561, 119 Pac. 1119. 

A trial amendment to the complaint is 
within the discretion of the court, and will 
not be disturbed except for abuse of dis- 
cretion, and none appears, where omissions 
in the complaint were not called to the at- 
tention of the trial court until after the 
close of plaintiff’s evidence, which fully cov- 
ered the defects: Gust v. Gust, 70 Wash. 
695, 127 Pac. 292. 

Upon failure of proof as to the terms of 
a contract of employment, the complaint 
should be deemed amended to conform to 
proof of quantum meruit for the services 
performed: Thaver v. Harbican, 70 Wash. 
278, 126 Pac. 625. 

In an action for trespass by the cutting 
of timber in which the answer pleaded pay- 
ment for the timber under a written con- 
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tract, it is not error to treat the answer as 
amended to conform to proof of payment 
under an oral contract, where evidence 
thereof was admitted without objection 
other than to its admission as varying the 
terms of the writing pleaded, and appellant 
had full opportunity to and did offer con- 
siderable evidence to meet it: Stocking v. 
Boyer, 70 Wash. 615, 127 Pac. 194. 


As to amendments to pleading varying or 
altering the cause of action, see notes in 
34 Am. Dec. 158; 51 Am. St. Rep. 414. 

As to right to amend after default, see 
note in Ann. Cas. 1913B, 481. 

As to amendments as requiring new 
process, see note in Ann, Cas. 1913B, 831. 


RELIEF FROM JUDGMENT.—Under 
this section, authorizing a court to grant 
relief from a judgment within a reasonable 
time, and section 466, fixing the extreme 
limit beyond which judgments cannot be 
vacated at one year, purchasers at an exe- 
cution sale under a judgment fair on its 
face are not represented by the judgment 
creditor or his attorney after the expiration 
of one year; and the vacation of a judg- 
ment thereafter on notice only to such attor- 
ney is void as to purchasers not made par- 
ties, regardless of whether the judgment was 
void: Keith v. Rose, 59 Wash. 197, 109 Pac. 
810. 


As to vacation of judgment on motion 
when not specially authorized by statute, see 
note in 60 Am. St. Rep. 633. 


As to vacation of judgment on ground of 
mistake or negligence of attorney, see note 
in 96 Am. St. Rep. 108. 


As to relief in equity from judgments, 
see note in 54 Am. St. Rep. 218. 

It is not an abuse of discretion to set 
aside a default judgment for mistake, under 
this section, where the defendant had con- 
sulted with, and believed in good faith that 
he had employed, a lawyer to defend the 
action, although the attorney denied the em- 
ployment: Kain v. Sylvester, 62 Wash. 151, 
113 Pac. 573. 


A misunderstanding between counsel, in 
which each acted in good faith, resulting in 
a default judgment, may be sufficient to 
warrant the court in opening the default, 
where the right to trial on the merits is not 
denied: Coleman v. Security Sav. Soc., 5/ 
Wash. 675, 107 Pac. 842. 


It is not an abuse of discretion to deny 
a motion to vacate a default judgment on 
the ground of excusable neglect, where the 
only excuse was a business trip of the de- 
fendant’s attorney taking him outside the 
state, the attorney having had thirteen days 
in which to prepare a demurrer to a com- 
plaint which he claimed failed to state a 
cause of action, and the answer prepared 
containing nothing but denials and admis- 
sions, and no excuse being offered for not 
appearing within the thirteen days: Ramey 
v. Smith, 56 Wash. 604, 106 Pac. 160. 
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It is not an abuse of discretion to refuse 
to open a default judgment upon the aff- 
davit of the defendant that he was misled 
by the plaintiff by promise to settle out of 
court, where the evidence is conflicting, and 
the plaintiff’s counter-affidavit indicating 
that no such promise was made is not con- 
tradicted, and other admitted circumstances 
corroborate the plaintiff: Swasey v. Mikkel- 
sen, 65 Wash. 411, 118 Pac. 308. 

The sickness of defendant’s wife is not a 
sufficient excuse for opening a default judg- 
ment, where it appears that it did not pre- 
vent defendant from attending to business 
or employing an attorney: Swasey v. Mik- 
kelsen, 65 Wash. 411, 118 Pac. 308. 

As to vacation of default judgments, see 
note in 58 Am. Dee. 392. 


§ 304. 

The amendment of a complaint, in an ac- 
tion for an attachment, repeating the orig- 
inal demand and adding another cause of 
action, is not an amendment of the first 
cause of action, and does not deprive the 
court of jurisdiction to adjudicate the first 
cause of action: Roznik v. Becker, 68 Wash. 
63, 122 Pae. 593. 


§ 308. 


Usually, for the recovery of damages oc- 
curring after the commencement of an ac- 
tion, the plaintiff should file an amended 
cr supplemental complaint: International 
Dev. Co. v. Clemans, 59 Wash. 398, 109 Pac. 
1034. 

In an action for breach of covenant 
against encumbrances, it is not an abuse of 
discretion to deny leave to file a supple- 
mental complaint, after a trial before the 
court without a jury and after the court had 
orally announced its decision for nominal 
damages, in order to show payment and dis- 
charge of the encumbrances by the plaintiff 
after the decision was made: Harsin v. 
Oman, 59 Wash. 693, 110 Pac. 621. 

Where an action is prematurely com- 
menced, it cannot be made the basis for a 
supplemental] complaint upon the maturing 
of the debt: Gunby v. Ingram, 57 Wash. 97, 
36 L. R. A., N. 8., 232, 106 Pac. 495. 

Notwithstanding this section allowing sup- 
plemental pleadings to show facts that oc- 
curred “after the former pleadings were 
filed,” it is not error to permit a supple- 
mental eomplaint to show facts that arose 
subsequent to the commencement of the ac- 
tion but prior to the filing of an amended 
complaint, and within the pleader’s knowl- 
edge at the latter date, in view of the com- 
mon-law rule and the liberal rules of plead- 
ing enjoined by the code: Edwards v. 
Seattle, Renton ete.. R. Co., 62 Wash. 77, 
113 Pac. 563. 

Under this section, authorizing supple- 
mental pleadings to show facts occurring 
after issue joined, it is proper to allow de- 
fendant to withdraw an answer and demur 
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on the ground that the complaint was not 
flled within time to toll the statute of limi- 
tations, where the objection was not avail - 
able at the time the issue was made up: 
Petree v. Washington Water Power Co., 64 
Wash. 636, 117 Pac. 475. 


§ 315. 


Upon the submission of questions to a 
jury in an equitable case, the verdict is ad- 
visory only, and inconsistency between spe- 
cial findings and the general verdict is im- 
material: Leitch v. Young, 60 Wash. 446, 
111 Pac. 449. l 


§ 316. 
See notes to § 1179. 


Constitution, article 1, section 21, provid- 
ing that the right to trial by jury shall re- 
main inviolate, means that the right, as it 
existed in the territory when the constitu- 
tion was adopted, shall continue unimpaired 
and inviolate: State v. Strasburg, 60 Wash. 
106, Ann. Cas. 1912B, 917, 32 L. R. A., 
N. S., 1216, 110 Pac. 1020. 

As to validity of statute depriving of 
right to trial by jury in lower court but 
providing for jury trial on appeal, see note 
in Ann. Cas. 1912C, 1109. 

As to general scope of constitutional pro- 
Visions guaranteeing right of trial by jury, 
see note in 1 Ann. Cas. 703. 

The federal constitutional guaranty of a 
trial by an impartial jury has no applica- 
tion to prosecutions in a state court for the 
violation of state laws: State v. McDowell, 
61 Wash. 398, Ann. Cas. 1912C, 782, 32 L. 
R. A., N. 8., 414, 112 Pac. 521. 


LEGAL OR EQUITABLE ACTIONS OR 
ISSUES.—An action to restrain a trespass 
is of equitable cognizance and without right 
to a jury trial: Palmer v. Peterson, 56 Wash. 
74, 105 Pac. 179. 

An action upon lost notes, seeking their 
establishment and recovery upon indemnify- 
ing the defendant against liability on the 
original notes, is one of equitable cogniz- 
ance, and defendant is entitled to a jury 
trial: Hart-Parr Co. v. Keith, 62 Wash. 464, 
114 Pac. 169. 

In an action to foreclose a subcontractor’s 
lien, a defendant is not entitled to a jury 
trial of the legal issues arising between 
the defendants; since equity, having ob- 
tained jurisdiction, retains it to the end: 
Maher & Co. v. Farnandis, 70 Wash. 250, 
126 Pac. 542. 

As to the right to jury trial in action to 
foreclose mechanic’s len, see note in Ann. 
Cas. 1913B, 283. 

An action for breach of a contract to pur- 
chase plaintiff’s pack of salmon is properly 
tried to a jury as a law case, and not in 
equity for an accounting, where the issue 
was as to the terms of the contract, and an 
accounting was only incidentally involved to 
determine the extent of the damages: Car- 


§§ 316—322 


lisle Packing Co. v. Deming, 62 Wash. 455, 
114 Pae. 172. 


WAIVER OF RIGHT.—Failure to de- 
mand a jury in a condemnation proceedin 
at the time the case is set down for tri 
waives the right to a jury trial: Fruitland 
Irr. Co. v. Smith, 54 Wash. 185, 102 Pac. 
1031. 

It is discretionary to submit the issues to 
trial by jury, although no demand for a jury 
was made before trial, as required by this 
section, to avoid a waiver of the right: 
Sholin v. Skamania Boom Co., 56 Wash. 303, 
28 L. R. A., N. S., 1053, 105 Pac. 632. 

A demand for a jury trial is uncondi- 
tionally withdrawn, where after a great 
deal of colloquy, the demand was withdrawn 
until the plaintiff should make an election, 
which plaintiff refused and was not re- 
quired to make, and after refusal of an 
order to dismiss for want of election, de- 
fendant’s counsel stated that he withdrew 
his demand for a jury: Forrester v. Reliable 
Transfer Co., 65 Wash. 602, 118 Pac. 753. 

It is not ground for a new trial in @ 
criminal case that a challenge to a juror 
was sustained on evidence as to his citizen- 
ship which left the matter in doubt, where 
no prejudice was shown and a fair and im- 
partial jury was secured: State v. Phillips, 
65 Wash. 324, 118 Pac. 43. ° 


$ 819. 


The notice of trial required by this sec- 
tion is not jurisdictional, and is waived, on 
the preliminary hearing in a condemnation 
suit, where the party made no motion to 
set aside the adjudication of public use, and 
subsequently went to trial on the question 
of damages, after ample time to prepare 
for the same: In re Western Avenue, 57 
Wash. 290, 106 Pac. 901. 

While it is discretionary to dismiss an 
action for failure to prosecute it diligently, 
under this section, it is not an abuse of 
discretion to refuse to dismiss upon plain- 
tiff’s failure to notice it for trial for nearly 
two years after issues joined, where the 
plaintiff had not abandoned the action and 
the defendant might have noticed it for 
trial, and was, by stipulation, secured the 
benefit of testimony of a witness who had 
died in the meantime: Loving v. Maltbie, 
64 Wash. 336, 116 Pac. 1086. 


§ 322. 


It is not an abuse of discretion to refuse 
a continuance, asked on account of the ab- 
sence of the defendant, where it appears 
that the defendant in an action on prom- 
issory notes was absent in Alaska several 
months while the case was pending; that 
on June 24th the case was set for trial 
on September 26th, and later continued to 
October 5th and 9th; that defendant could 
have been reached by telegraph or mail and 
advised of the date of trial in time to at- 


‘that he would be present later: 
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tend, but he failed to keep his attorney 
posted as to his address or how to reach 
him: Nye v. Manley, 69 Wash. 631, 125 
Pac. 1009. 


It is not an abuse of discretion to refuse 
to grant a continuance upon the ground of 
the absence of nonresident counsel for the 
defendant, who was familiar with the facts 
and expected to try the case, but was sick 
at his home in another state and could not 
be present at the trial, resident counsel 
claiming that he was not in a position to 
intelligently conduct the defense, such & 
continuance being a matter of grace: 
Steenstrup v. Toledo Foundry & Machine 
Co., 66 Wash. 101, Ann. Cas. 1913C, 427, 
119 Pac. 16. 

As to continuances in civil cases, see note 
in 74 Am. Dec. 141. 

As to imposition of terms on granting 
continuance, see note in Ann. Cas. 19134, 
306. 

As to continuance to secure presence of 
witness, see note in 37 L. R. A., N. S., 760. 


ABSENCE OF WITNESS OR EVI- 
DENCE.—It is not an abuse of discretion 
to refuse a continuance in a criminal case, 
asked on account of the absence of a wit- 
ness who was present when the case was 
set for trial and would probably have been 
present but for a wreck which detained 
him, where the case had been once con- 
tinued on a like showing and due diligence 
was not shown by subpoenaing him, and it 
was not made to appear reasonably certain 
State v. 
O’Brien, 66 Wash. 219, 119 Pac. 609. 

It is not error to refuse a continuance to 
secure the evidence of an absent witness 
where such evidence appears to be immate— 
rial: Jackson v. Mercantile Mut. Fire Ins. 
Co., 45 Wash. 244, 88 Pac. 127, 

In a prosecution for selling liquor to an 
Indian, it is not an abuse of discretion, 
after the Indian had testified as to his 
parentage and that his parents were living, 
to refuse a continuance until the parents 
could be called, where it does not appear 
that they would testify differently: State v. 
Rackich, 66 Wash. 390, Ann. Cas. 1913C, 
312, 37 L. R. A., N. S., 760, 119 Pac. 843. 

It is discretionary to grant a continuance 
to enable a party to secure evidence, and 
error cannot be predicated thereon when the 
adverse party did not ask for costs as a con- 
dition precedent: Sholin v. Skamania Boom 
Co., 56 Wash. 303, 28 L. R. A., N. S., 1053, 
105 Pac. 632. 

It is not an abuse of discretion to refuse 
a continuance, where two days’ time was 
granted to take the deposition of the absent 
party: Furman v. Bon Marche, 71 Wash. 
238, 128 Pac. 210. 

It is not an abuse of discretion to deny 
a continuance on account of the absence of 
a witness, defendant’s general manager, 
needed in the preparation of the defense, 
where it is admitted by the plaintiff that 
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the witness if present would testify as it 
was claimed he would, and another witness 
testified in substance to the same effect, and 
was better able to give assistance in prep- 
aration than the manager: Sorenson v. 
Danaher Lumber Co., 71 Wash. 38, 127 Pac. 
586. 

It is not an abuse of discretion to deny a 
eontinuance in a condemnation case, asked 
when the case was called on February 26th, 
because the ground was covered with snow 
and could not be shown to the witnesses, 
where the party made no objection on Feb- 
ruary 10th to the setting of the case for 
trial on February 14th, and made no show- 
ing that conditions had changed, and where 
the opposite party was in court ready for 
trial when the case was called: Fruitland 
Irr. Co. v. Smith, 54 Wash. 185, 102 Pae. 
1031. 

A continuance is properly denied to de- 
fendant to secure the attendance of a wit- 
ness in its employ in British Columbia and 
under its control, where his evidence had 
been given on a former trial, issues on 
amended pleadings had been made up for 
two months, and no excuse was shown for 
failing to take his deposition, nor due dili- 
gence exercised to secure his attendance: 
La Bee v. Sultan Logging Co., 59 Wash. 341, 
109 Pae. 1023. 

In an action on a contract whereby the 
plaintiff had agreed to furnish secret form- 
ulae for the manufacture of an article, 
and defendant’s answer specifically denied 
that the same was furnished, it is not an 
abuse of discretion to refuse plaintiff a con- 
tinuance in order to obtain rebuttal evi- 
dence on the issue, the answer indicating 
that defendant would deny the formulae 
had been furnished, as testified by the wit- 
ness for the plaintiff, and it appearing by 
subsequent letters that repeated demands 
had been made for the formulae, which the 
plaintiff agreed to furnish: Perolin Co. v. 
Young, 65 Wash. 300, 118 Pac. 1. 

In an action by the state to dissolve an 
unlawful building and loan association, 
tried by the court without a jury, it is an 
abuge of discretion to refuse a continuance 
for less than one day to enable the state to 
obtain competent proof of the prerequisite 
auditor’s notice to the attorney general to 
prosecute the suit, if, by any misunder- 
standing, counsel for the state had failed 
to prove such preliminary fact: State ex rel. 
Tanner v. Northwestern Investment Co., 70 
Wash. 381, 126 Pac. 895. 


SURPRISE AT TRIAL.—In the absence 
of special showing of prejudice, it is not 
error to deny a continuance to the defend- 
ant upon allowing plaintiff to file a supple- 
mental complaint, where a reasonable time 
appears to have elapsed before the date of 
the trial: Edwards v. Seattle, Renton & 8. 
R. Co., 62 Wash. 77, 113 Pac. 563. 

In an action for personal injuries in 
which the complaint alleged injury to plain- 
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tiff's “left” kidney, it is not an abuse of 
discretion to allow a trial amendment to 
make the reference to the “right” kidney, 
and to deny a continuance for surprise, 
where the defendant was allowed and availed 
itself of the privilege of a physical exam- 
ination by physicians who testified for the 
defendant: Knapp v. Chehalis, 65 Wash. 
350, 118 Pac. 211. 

It is not error to refuse a continuance 
asked on account of a trial amendment to 
the complaint, stating in more detail mat- 
ters that had been stated generally in the 
original pleading, where the amendment was 
not very material and did not affect in any 
way the issues on the merits or require dif- 
ferent proofs to meet it: Hood v. Gerrick, 
69 Wash. 607, 125 Pac. 956. 

A continuance need not be granted for 
failure of the plaintiff to answer inter- 
rogatories, where they were not served until 
six months after the commencement of the 
action, and at a time when the case had 
been or was about to be set for trial, and a 
motion to strike the interrogatories was 
pending, with no effort made to dispose of 
the motion: Steenstrup v. Toledo Foundry 
& Machine Co., 66 Wash. 101, Ann. Cas. 
1913C, 427, 119 Pac. 16. 


§ 329. 


A challenge to the panel is not sustain- 
able by reason of the drawing of three 
jurors who had served on a former trial, 
since they could be challenged for cause: 
State v. Barnes, 54 Wash. 493, 23 L. R. A., 
N. S., 932, 103 Pac. 792. 


§ 331. 


In a prosecution for the infringement of 
a labor union trademark, prejudice of a 
juror 1s not shown, and it is not an abuse 
of discretion to overrule a challenge for 
cause, where the juror was not acquainted 
with the defendant, knew nothing of the 
case, and was not a member of any union, 
although he had been a member and was 
favorably inclined toward unions: State v. 
Montgomery, 57 Wash. 192, 106 Pac. 771. 

As to sympathy for laboring men gener- 
ally as ground for challenge for cause, see 
note in Ann. Cas, 1913A, 1279. 

A juror is not disqualified by the opinion 
that, when a homicide is admitted by the 
accused, it will be presumed that he was 
guilty of a crime until evidence of justifi- 
cation is submitted; and this does not con- 
flict with the rule that the juror must, in 
proper cases, accord the accused the pre- 
sumption of innocence: State v. Ware, 58 
Wash, 526, 109 Pac. 359. 

As to effect of previously formed opinion 
from reading account of offense, see note in 
35 L. R. A., N. S., 985. 

Error, if any, in denying a challenge to a 
Jury for actual bias, is waived, where the 
state withdrew its opposition, and the court 
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offered to permit the defense to again exer- 
cise its challenge, the defense refusing to 
avail itself thereof or take any action 
thereon: State v. Jahns, 61 Wash. 636, 112 
Pac. 747. 


§ 335. 


A juror, described in the jury list and 
summoned as, and answering to the name 
of, Hall Horton, who was examined and ac- 
cepted by both sides as satisfactory without 
either side asking his name, was qualified 
and competent, notwithstanding his name 
may have been Horton Hall: State v. New- 
comb, 58 Wash. 414, 109 Pac. 355. 

In the examination of a juror on his voir 
dire, it is not prejudicial error for the court 
to curtail counsel in questions bringing out 
the fact that the court had criticised a jury 
in another case, where he was permitted 
to go far enough to lay the ground for a 
peremptory challenge if the juror had 
served in such case: State v. Elliott, 68 
Wash. 603, 123 Pac. 1089. 

As to examination of juror on voir dire, 
see note in 23 Am. Dec. 128. 

As to right of counsel to examine juror 
on voir dire to determine whether to exer- 
cise right of peremptory challenge, see note 
in 109 Am. St. Rep. 563. 


§ 339. 
See notes to § 384. 


CONDUCT OF TRIAL.—Remarks and 
conduct of judge: See 4 Remington’s Digest, 
“Trial,” § 14; Dunkin v. Hoquiam, 56 Wash. 
47, 105 Pac. 149; In re Western Avenue, 
57 Wash. 290, 106 Pac. 901; State v. Me- 
Dowell, 61 Wash. 398, Ann. Cas. 1912C, 782, 
32 L. R. A., N. S., 414, 112 Pac. 521; Hall 
v. Northwest Lumber Co., 61 Wash. 351, 112 
Pac. 369; Edwards v. Seattle, Renton ete. 
R. Co., 62 Wash. 77, 113 Pac. 563. 

After a trial and oral decision it is error 
to retry the cause upon affidavits without 
an opportunity to meet the same: Schultz 
v. Schultz, 71 Wash. 327, 128 Pac. 660. 

It is proper to consolidate an action for 
the foreclosure of a mortgage and actions 
to foreclose laborers’ lien on the same prop- 
erty, and to enter a single decree defining 
the rights of the respective parties: Heal 
v. Evans Creek Coal & Coke Co., 71 Wash. 
225, 128 Pac. 211. 


ARGUMENTS AND CONDUCT OF 


COUNSEL: See 4 Remington’s Digest, 
“Trial,” §§ 43-52; Passage v. Stimson 
Mill Co., 52 Wash. 661, 101 Pac. 239; 


Dunkin v. Hoquiam, 56 Wash. 47, 105 
Pac. 194; Madrona Grocery Store Co. 
v. Wallin, 57 Wash. 136, 106 Pac. 617; 
Cook v. Danaher Lumber Co., 61 Wash. 
118, 112 Pac. 245; Bennett v. Seattle Elec. 
Co., 56 Wash. 407, 105 Pac. 825; Chicago 
M. & P. 8. R. Co. v. True, 62 Wash. 646, 
114 Pac. 515; Northern Pac. R. Co. v. 
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Myers-Parr Mill Co., 54 Wash. 447, 103 
Pac. 453; Alkire v. Myers Lumber Co., 57 
Wash, 300, 106 Pac. 915. 


This section, providing that no argument 
shall be allowed in the opening statement, 
is not violated by a lengthy and detailed 
statement of the facts, even if some slight 
inferences are drawn; and no prejudice re- 
sults where counsel desisted on objection 
made, and nothing was said not fully justi- 
fied. by the testimony produced: State v. 
Pepoon, 62 Wash. 635, 114 Pac. 449. 

A statement of an attorney in argument 
that he was thoroughly convinced from the 
facts proven of a certain fact in issue is 
nothing more than a conclusion and not 
misconduct requiring a reversal: Kalberg v. 
The Bon Marche, 64 Wash. 452, 117 Pac. 
227. 

Counsel may, in argument, draw a legiti- 
mate conclusion from the evidence: State 
v. Marion, 68 Wash. 675, 124 Pac. 125. 

It is not sufficient to authorize a reversal 
that the prosecuting attorney remarked, 
after objections were overruled, that he did 
not blame defendant’s counsel for wincing: 
State v. Marion, 68 Wash. 675, 124 Pac. 125. 

It is improper for counsel in argument to 
discuss the legal effect of the answer to 
special interrogatories, or their legal bear- 
ing upon the general verdict: Snider v. 
Washington Water Power Co., 66 Wash. 
598, 120 Pac. 88. 

It is not misconduct of counsel, warrant- 
ing a new trial in a personal injury case, 
to ask plaintiff if two children present were 
her children: Keough v. Seattle Elec. Co., 
71 Wash. 466, 128 Pac. 1068. 

It is not misconduct for a prosecuting 
attorney to address argumentative remarks 
to the jury if they are free from expressions 
of individual opinion as to the defendant’s 
guilt independent of the testimony in the 
case: State v. Peeples, 71 Wash. 451, 129 
Pac. 108. 

As to limitations that may be imposed 
upon argument of counsel, see note in 46 
Am. St. Rep. 23; as to misconduct in argu- 
ment which calls for a new trial, see note 
in 9 Am. St. Rep. 559; and as to miscon- 
duct of attorneys at trial and its effect, see 
note in 109 Am. St. Rep. 690. 

As to argument of prosecuting attorney, 
see note in 38 L. R. A.. N. S., 1130; as to 
the propriety of his reference to the prev- 
alence to crime, see note in Ann. Cas. 
1912A, 1019. ! 


INSTRUCTIONS — COMMENT ON 
FACTS: See 4 Remington’s Digest “Trial,” 
§§ 66-73; Cleary v. General Contracting 
Co.. 53 Wash. 254, 101 Pac. 888; Conover 
v. Carpenter, 57 Wash. 146, 106 Pac. 620; 
In re Westlake Avenue, 60 Wash. 549, 111 
Pac. 780; Bush v. Independent Mill Co., 54 
Wash. 212, 103 Pac. 45; Caywood v. Seat- 
tle Elec. Co.. 59 Wash. 566, 110 Pac. 420; 
Carlisle Packing Co. v. Deming, 62 Wash. 


455, 114 Pac. 172; Staats v. Pioneer Ins. 
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Asn., 55 Wash. 51, 104 Pac. 185; McKen- 
zie v. North Coast Colliery Co., 55 Wash. 
495, 28 L. R. A., N. S., 1244, 104 Pac. 801. 

It is not an unlawful comment on the 
facts to instruct as to defendant’s liability, 
assuming a certain fact, where, by the 
previous instruction, such fact was prop: 
erly submitted to the jury: Nolan v. Still- 
water Lumber Co., 65 Wash. 445, 118 Pac. 
340. 


PRESUMPTIONS AND BURDEN OF 
PROOF.—An instruction as to the burden 
of proof is correct when it defined the same 
as requiring a party to establish the fact 
to the satisfaction of the jury by a fair 
preponderance of the evidence: Bush v. 
Independent Mill Co., 54 Wash. 212, 103 
Pae. 45. 

Where there are correct general instruc- 
tions as to the burden of proof and the 
preponderance of the evidence, it is not 
error to precede other instructions by the 
introductory clause, “If you find from the 
evidence” and so forth, without repeating 
the previous general instructions: Wiemann 
v. Jackman R. Co., 57 Wash. 682, 107 Pac. 
844. 

An instruction that the preponderance of 
the testimony is the excess over the amount 
necessary to balance the scales, entitling 
the party furnishing it to a verdict, is 
proper: Palmer v. Huston, 67 Wash. 210, 
121 Pac. 452. 


INFLUENCE OF ARGUMENTS OF 
COUNSEL.—An instruction that the jury 
are to “disregard the statements of the 
attorneys as to the value of the lands,” 
while not commendable, is not prejudicial, 
where it goes no further than to suggest 
that the statements are not to be regarded 
as evidence: Tacoma v. Wetherby, 57 Wash. 
295, 106 Pac. 903. 

As to instruction to jury to pay no at- 
tention to remarks of counsel, see note in 
Ann. Cas. 1912C, 817. 


WRITTEN INSTRUCTIONS — RE- 
QUESTS FOR REDUCTION TO WRIT- 
ING.—Where it does not appear that a 
stenographic report of instructions to the 
jury was made under a private contract 
with a party, it will be assumed, in the ab- 
sence of anything in the record to the con- 
trary, that the stenographer was under the 
direction and control of the court, thereby 
constituting the instructions a charge in 
writing, within the meaning of Laws of 
1903. page 119, section 1: State v. Erickson, 
64 Wash. 472, 103 Pac. 796. 

A defendant in a felony case may waive 
the statutory requirement that the instruc- 
tions to the jury be given in writing: State 
v. Andrews, 71 Wash. 181, 127 Pac. 1102. 

When the parties stipulated that instruc- 
tions might be partly oral and partly in 
writing, they may be so given: Wheeler v. 
Hotel Stevens Co., 71 Wash. 142, 127 Pac. 
840. 
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Under this section, it is reversible error 
to give oral instructions over the objection 
of the appellant: State v. Burnam, 71 
Wash. 199, 128 Pac. 218. 

Error cannot be predicated upon the re- 
fusal to give an instruction which was 
dictated to the court stenographer with- 
out calling the court’s attention to the same 
at the time, and which was not written, 
marked refused, and filed with the clerk as 
part of the instructions offered by the ap- 
pellant, in view of the statutory require- 
ment that the instructions shall be reduced 
to writing, and the rules of court requiring 
proposed instructions to be in writing and 
filed in the cause and handed to the court: 
Murphy v. Chicago, Milwaukee & St. Paul 
R. Co., 66 Wash. 663, 120 Pac. 525. 

This section, requiring written instruc- 
tions to the jury, is not violated where 
written instructions upon the principles of 
law were given, and the court added an oral 
explanation of what he had read that did 
not amount to a positive direction as to the 
law of the case: State v. Marion, 68 Wash. 
675, 124 Pac. 125. 

Under this section, providing that the 
charge of the court must be reduced to 
writing and taken to the jury-room, and 
section 395, providing that the same shall 
become a part of the record upon being filed 
with the clerk, it is reversible error to give 
orally an instruction relating to the credi- 
bility of witnesses, which could not be 
taken to the jury-room, or made a part of 
the record without a statement of facts; 
and the statute being mandatory, it is im- 
material that the instruction was without 
prejudicial effect: Raynor v. Tacoma R. & 
Power Co., 70 Wash. 133, 126 Pac, 91. 


FORM AND SUFFICIENCY: See 4 
Remington’s Digest, Trial,“ §§ 81-88; 
Silver v. London Assurance Corp., 61 Wash. 
593, 112 Pac. 666; Childs v. Childs, 49 
Wash. 27, 94 Pac. 660; Shaw v. Woodland 
Shingle Co., 61 Wash. 56, 111 Pac. 1070. 

An instruction upon demurrage charges 
may properly assume that the parties had 
waived provisions requiring written notice 
of extra work, where that was the estab- 
lished fact: Gehri & Co. v. Dawson, 64 
Wash. 240, 116 Pac. 673. 

An instruction concisely . in forming the 
jury of the issues is not erroneous in failing 
to state the case or in failing to state the 
admitted facts, even though the pleadings 
were taken to the jury-room: Tibbits v. Spo- 
kane, 64 Wash. 570, 117 Pac. 397. 

Where the court had instructed the jury 
generally that a passenger (suing for dam- 
ages for failure to perform the contract of 
carriage) is bound to do everything in her 
power to reduce the damages and cannot 
complain of consequences flowing from her 
refusal to do so, it is not error to refuse a 
request for a more particular instruction on 
the subject dealing with the particular cir- 
cumstances of the case: Harvey v, Tacoma 
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Pg Power Co., 64 Wash. 143, 116 Pac. 

Instructions directing the jury to find the 
facts according to their conscientious belief 
are not misleading as addressed to their 
consciences rather than their minds: Wheeler 
1 Stevens Co., 71 Wash. 142, 127 Pac. 

Where there is a seeming necessity, the 
jury may be cautioned not to allow sym- 
pathy or prejudice to influence the verdict: 
Wheeler v. Hotel Stevens Co., 71 Wash. 142, 
127 Pac. 840. 

Instructions basing the right of recovery 
entirely on belief in the plaintiff’s version 
of a disputed fact are proper where there 
was direct conflict on an essential matter 
and no middle ground on which a verdict 
could be predicated: Wheeler v. Hotel Ste- 
vens Co., 71 Wash. 142, 127 Pac. 840. 


APPLICABILITY TO PLEADINGS 
AND EVIDENCE: See 4 Remington's 
Digest, “Trial,” §§ 93-95; Staats v. Pioneer 
Ins. Assn., 55 Wash. 51, 104 Pac. 180; 
Gabrielson v. Hague Box & Lumber Co., 55 
Wash. 342, 133 Am. St. Rep. 1032, 104 Pac. 
635; Helland v. Bridenstine, 55 Wash. 470, 
104 Pac. 626; Caywood v. Seattle Elec. Co., 
59 Wash. 566, 110 Pac. 420; Johnson v. 
Caughren, 55 Wash. 125, 19 Ann. Cas, 1148, 
104 Pac. 170. i 


A requested instruction assuming facts 
as proven which were for the jury 1s prop- 
erly refused: Harkins v. Veness Lumber 
Co., 69 Wash. 196, 124 Pac. 492. 


In an action for malpractice, instructions 
on the theory that the defendants treated 
plaintiff as specialists, are proper where the 
undisputed evidence showed that to be the 
case, notwithstanding the complaint alleged 
the cause of action against them as general 

ractitioners: Williams v. Wurdemann, 71 

ash. 390, 128 Pac. 639. 

Upon an issue as to whether defendant 
had notice of work going on in a cut near 
the street line under a city permit, the jury 
may take into consideration the fact that 
a permit had been issued for such work, 
where there was evidence that the defend- 
ant had seen the permit, and had inspected 
the work, and urged its completion, since 
the permit was one item in the line of cir- 
cumstances tending to show notice: Gasof 
v. Standard Ice Co., 71 Wash. 537, 129 Pac. 
101. 


REQUESTED INSTRUCTIONS AL- 
READY GIVEN.—It is not error to refuse 
requested instructions that are covered in 
the general charge: Menasha Wooden Ware 
Co. v. Nelson, 53 Wash. 160, 101 Pac. 720; 
Bush v. Independent Mill Co., 54 Wash. 212, 
103 Pac. 45; Spencer v. Arlington, 54 Wash. 
259, 103 Pac. 30; Conrad v. Graham & Co., 
54 Wash. 641, 132 Am. St. Rep. 1137, 103 
Pac. 1122; Spencer v. Arlington, 54 Wash. 
259, 103 Pac. 30; Conrad v. Graham & Co., 
54 Wash. 641, 132 Am. St. Rep. 1137, 103 
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Pac. 1122; Sudden & Christenson v. Morse, 
55 Wash. 372, 104 Pac. 645; Johnson v. 
Caughren, 55 Wash. 125, 19 Ann. Cas. 1148, 
104 Pac. 170; State ex rel. Merriam v. 
Superior Court, 55 Wash. 64, 104 Pac. 148; 
Harris v. Brown’s Bay Logging Co., 57 
Wash. 8, 106 Pac. 152; Wharton v. Tacoma 
Fir Door Co., 58 Wash. 124, 107 Pac. 1057; 
Weed v. Foster, 58 Wash. 675, 109 Pac. 
123; State v. George, 58 Wash. 681, 109. 
Pac. 114; Tecklenburg v. Everett R. L. & 
W. Co., 59 Wash. 384, 34 L. R. A., N. S., 
784, 109 Pac. 1036; Merrill v. Stevens & Co., 
61 Wash. 28, Ann. Cas. 1912B, 1011, 112 
Pac. 353; Edwards v. Seattle, Renton ete. 
R. Co., 62 Wash. 77, 113 Pac. 563; Domke 
v. Gunning, 62 Wash. 629, 114 Pac. 436. 

Requested instructions are properly re- 
fused, if faulty, inapplicable, or covered by 
the general charge: State v. Johnson, 47 
Wash. 227, 91 Pac. 949. 

A technically erroneous instruction pur- 
porting to state the issues, and alluding to 
the plaintiff’s expectancy of life as if al- 
leged in the complaint (which only alleged 
his age), does not require a reversal where 
it did not state what the life expectancy 
actually was: Wiemann v. Jackman R. Co., 
57 Wash. 682, 107 Pac. 844. 

A party is not entitled to an instruction 
in any particular form of words, where its 
substance is given: Averbuch v. Great 
Northern R. Co., 55 Wash. 633, 104 Pac. 
1103. 

It is not necessary that instructions be 
given in the language requested, where the 
same were fairly presented: Hall v. North- 
west Lumber Co., 61 Wash. 351, 112 Pace. 
369. 

Under this section it is discretionary for 
the court to refuse to give a further in- 
struction after argument of the counsel: 
State v. Brache, 63 Wash. 396, 115 Pac. 853. 


CONSTRUCTION AND OPERATION 
AS A WHOLE: See 4 Remington’s Digest, 
“Trial,” §§ 116, 117; St. John v. Cascade 
Lumber, & Shingle Co., 53 Wash. 193, 101 
Pac. 833; Sudden & Christenson v. Morse, 
55 Wash. 372, 104 Pac. 645; Olmstead v. 
Olympia, 59 Wash. 147, 109 Pac. 602; 
Myhra v. Chicago, M. & P. S. R. Co., 62 
Wash. 1, 112 Pac. 939; Averbuch v. Great 
Northern R. Co., 55 Wash. 633, 104 Pac. 
1103. 

Where the issue on defendant’s negligence 
was whether he had furnished sufficient men 
to handle a door, the error in a concrete 
instruction that he was negligent if he did 
not furnish sufficient men to handle it with 
reasonable safety is not cured by a later 
abstract instruction in the most general 
terms as to the rule for determining the 
negligence of either party by reference to 
the conduct of ordinarily prudent men: 
Rosin v. Danaher Lumber Co., 63 Wash. 430, 
40 L. R. A., N. S., 913, 115 Pac. 833. 


EXCEPTIONS, TIME FOR TAKING. 
Exceptions to instructions, taken imme- 
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diately after the jury retired, are within 
time, in compliance with this section: State 
r. Neis, 68 Wash. 599, 123 Pac. 1022. 


RECEPTION OF EVIDENCE, INTRO- 
DUCTION, OFFER, AND ADMISSION: 
See 4 Remington’s Di est, “Trial,” §§ 18- 
25; Craver v. Mossbach, 57 Wash. 662, 107 
Pae. 1037, 109 Pac. 1016. 


The practice of permitting a witness to 
illustrate his testimony, in comparing hand- 
writing on a forged check with admitted 
handwriting, by illustrations on a black- 
board cannot be commended, for the illus- 
trations cannot be preserved in the record: 
State v. Cottrell, 56 Wash. 543, 106 Pac. 
179. 

It 1s not an abuse of discretion to grant 
plaintiff’s request for the exclusion of de- 
fendant’s witnesses, where it was indicated 
that a like request by defendant would have 
been granted if it had been made: Wiles 
v. Northern Pac. R. Co., 66 Wash. 337, 119 
Pac. 810. 


It is discretionary to permit leading ques- 
tions: Seattle Automobile Co. v. Stimson, 
66 Wash. 548, 120 Pac. 73. 


PRACTICE RELATING TO.—Upon a 
second trial of a case, it is not objectionable 
to allow a witness to explain one of his 
answers at the former trial by stating how 
be understood the question: Haggard v. 
Seattle, 61 Wash. 499, 112 Pac. 503. 


In a prosecution for lewdness, a question 
as to the “reputation” for chastity of the 
defendant’s paramour means when unquali- 
fied, ex vi termini, “general reputation,” 
and is not objectionable in form: State v. 
Poyner, 57 Wash. 489, 107 Pac. 181. 


A witness may be allowed to testify 
through an interpreter as to a statement 
made by the accused, where it appears that 
he understood the language used by the ac- 
eused but was incapable of expressing him- 
self clearly in the English language: State 
v. Wilson, 464, 123 Pac. 795. 

As to proper manner of conducting ex- 
amination of witness through interpreter, 
see note in Ann. Cas. 1912B, 726. 

In an action upon an account assigned by 
a corporation, an assignment to plaintiff 
purporting to have been executed by the as- 
sistant treasurer of the corporation is ad- 
missible as against the objection “that it 
did not tend to establish any of the allega- 
tions of the complaint”: Pacific Drug Co. v. 
Hamilton, 71 Wash. 469, 128 Pac. 1069. 


ORDER OF PROOF AND REBUTTAL: 
See 4 Remington’s Digest, “Trial,” §§ 27- 
33; Van Horn v. New Western Shingle 
Co., 54 Wash. 117, 103 Pac. 42; Kimble v. 
Stackpole, 60 Wash. 35, 35 L. R. A. N. 8., 
148, 110 Pac. 677; Bellingham v. Linck 53 
Wash. 208, 101 Pac. 843; Anderson v. Globe 
Nav. Co., 57 Wash. 502, 107 Pac. 376; 
Lueders v. Tenino, 49 Wash. 521, 95 Pac. 
1089; Spencer v. Alki Point Transp. Co., 53 
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— 77, 132 Am. St. Rep. 1058, 101 Pac. 
509. 


After accused had denied that he and his 
codefendants had rehearsed their testimony 
in detail, evidence in rebuttal to show that 
the statement was untrue is admissible, 
within the discretion of the court, as affect- 
ing their credibility: State v. Drummond, 
70 Wash. 260, 126 Pac. 541. 


EVIDENCE—JUDICIAL NOTICE.—An 
appellate court cannot take judicial notice 
of what the trial court cannot judicially 
notice: Pacific Iron & Steel Works v. Goerig, 
55 Wash. 149, 104 Pac. 151. 


The courts take judicial notice that in 
this latitude in August it is daylight in the 
morning at 5:30 o’clock: State v. Gunder- 
son, 56 Wash, 672, 21 Ann. Cas. 350, 106 
Pac. 194. 


The court will take judicial notice of the 
financial panic prevailing in 1893 and sub- 
sequent years: McAdam v. Benson Logging 
& n Co., 57 Wash. 407, 107 Pac. 
187. 

The court will take judieial notice of the 
custom to record executory contracts for the 
sale of real estate, and to record instruments 
affecting the title to real property in deed 
records, encumbrances in mortgage records, 
and evidences of title to personal property 
in miscellaneous records: 
son, 58 Wash. 191, 137 Am. St. Rep. 1051, 
108 Pae. 439. 


The court cannot take judicial notice of 
its records in other actions: Pacific Iron & 
Steel Works v. Goerig, 55 Wash. 149, 104 
Pac. 151. 

In an action by a minor, by his guardian 
ad litem, the court will take judicial notice 
of its order appointing the guardian ad 
litem, for the purpose of the action, en- 
tered. upon a petition referring to the com- 
plaint on the same day the complaint was 
filed: Hale v. Crown Columbia Pulp & Paper 
Co., 56 Wash. 236, 105 Pac. 480. 

The court cannot take judicial notice of 
the record in another cause, even between 
the same parties in the same court, when 
not pleaded or proved: Lownsdale v. Gray’s 
Harbor Boom Co., 54 Wash. 542, 103 Pac. 
833. 

The courts will take judicial notice of the 
practice of spouses in this state to make 
mutual wills of community property: Prince 
v. Prince, 64 Wash, 552, 117 Pac. 255. 

The courts take judicial notice of the 
rules and practice of the Interior Depart- 
ment: Adams v. Canutt, 66 Wash. 422, 119 
Pac. 865. 

The supreme court will take judicial no- 
tice that judgment is not always entered 
immediately on receiving a verdict, where 
motion for new trial is made: Ronald v. 
Pacific Traction Co., 65 Wash. 430, 118 Pac. 
811. 

As to judicial notice in general, see notes 
in 89 Am. Dec. 663; 124 Am. St. Rep. 756. 
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As to judicial notice of boundaries and 
locations, see note in 82 Am. St. Rep. 439. 

As to judicial notice of proceedings in 
other causes, see note in Ann. Cas. 1913A, 
140. , 

As to judicial notice of usage or custom, 
see note in Ann. Cas. 1912A, 397. 

As to right of jurors to act on their own 
knowledge, see note in 37 L. R. A., N. S., 
790. 


BURDEN OF PROOF.—The burden of 
proving an affirmative defense is upon the 
defendant: McVay v. Reese, 62 Wash. 562, 
114 Pac. 184. 

Negative testimony which cannot be ac- 
counted for or explained away on the theory 
of mistake or lack of knowledge is entitled 
to the same consideration as other testi- 
mony: Catlin v. Sheldon, 56 Wash. 423, 105 
Pac. 828. 

Where the only issue on a counterclaim 
was the defendants’ measure of damages in 
the sale of a horse, to be determined by 
the difference between the price paid and 
its actual value, the burden of proof is upon 
the defendants, with the right to open and 
close: Kleeb v. McInturff, 71 Wash. 419, 128 
Pac. 1076. 


RELEVANCY—IN GENERAL. Wooden 
models, fairly representing the place of 
an accident, are admissible, within the dis- 
cretion of the court, to illustrate the con- 
ditions, although not drawn to a scale: 
Harris v. Seattle, Renton & Southern R. Co., 
65 Wash. 27, 117 Pac. 601. 

In an action on open account by a book- 
keeper and timekeeper, employed by defend- 
ant’s decedent on contract work, in which 
plaintiff seeks recovery for moneys advanced 
to the deceased in addition to wages, it 18 
error to exclude evidence offered by the 
defendant to show that the contract was 
a profitable one on which there was a large 
sum due the deceased at the time of his 
death, as tending to show that deceased 
would not have borrowed money from plain- 
tiff, circumstantial evidence being especially 
admissible in favor of the estate of a de- 
ceased person: Robertson v. O'Neill, 67 
Wash. 121, 120 Pac. 884. 


VALUE OR MARKET PRICE OF 
PROPERTY.—Upon an issue as to the 
value of a lot, it is not compctent to prove 
in rebuttal that property in the vicinity had 
been offered and listed at specified prices: 
Chicago M. & P. S. R. Co. v. True, 62 
Wash. 646, 114 Pac. 515. 

Upon an issue as to the value of a horse 
sold by defendant at Seattle, evidence of 
the price paid for it by the defendant at 
North Yakima is inadmissible: Abrahamson 
v. Cummings, 65 Wash. 35, 117 Pac. 709. 

The manufacturer’s current prices paid 
for articles made by only a few concerns 
and having no fixed general or market value, 
the prices for which varied from time to 
time with the market price of copper and 
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lead, is competent evidence of the value of 
the articles, and sufficient in the absence of 
any contradictory evidence: Pacific Tel. etc. 
Co. v. Huetter, 68 Wash. 442, 123 Pac. 607. 


RES GESTAE—ACTS AND STATE- 
MENTS ACCOMPANYING TRANSAC- 
TION: See 4 Remington’s Digest, “Evi- 
dence,’ §52; Grant v. Oregon R. & Nav. 
Co., 54 Wash. 678, 25 L. R. A., N. S., 925, 
103 Pac. 1126; Britton v. Washington Water 
Power Co., 59 Wash. 440, 140 Am. St. Rep. 
858, 33 L. R. A., N. S., 109, 110 Pac. 20; 
Swanson v. Pacific Shipping Co., 60 Wash. 
87, 110 Pac. 795. 


As to what included in the res gestae, 
see notes in 95 Am. Dec. 51; 16 Am. St. 
Rep. 407. 


As to declarations of bystander at time 
of accident as part of res gestae, see note 
in Ann. Cas. 1912C, 319. 


As to whether the fact that one was not 
& participant or actor in an accident or 
affray renders his statements or exclama- 
tions inadmissible as res gestae, see note in 
20 L. R. A., N. 8., 133. 


AFTER TRANSACTION OR EVENT: 
See 4 Remington’s Digest, “Evidence,” § 53; 
Henry v. Seattle Elec. Co., 55 Wash. 444, 
104 Pac. 776; Walters v. Spokane Inter- 
national R. Co., 58 Wash. 293, 42 L. R. A., 
N. S., 917, 108 Pac. 593; Riggs v. Northern 
Pac. R. Co., 60 Wash. 292, 111 Pac. 162. 


ACTS AND STATEMENTS OF PER- 
SON INJURED: See 4 Remington’s 
Digest, “Evidence,” §55; Britton v. Wash- 
ington Water Power Co., 59 Wash. 440, 
140 Am. St. Rep. 858, 33 L. R. A., N. S., 
109, 110 Pac. 20. 


COMPETENCY: See 4 Remington’s Di- 
gest, “Evidence,” §§ 61-1, 66-2; Lasityr v. 
Olympia, 61 Wash. 651, 112 Pac. 752; Mer- 
rill v. Stevens & Co., 61 Wash. 28, Ann. Cas. 
1912B, 1011, 112 Pac. 353. 


BEST AND SECONDARY EVIDENCE: 
See 4 Remington’s Digest, “Evidence,” §§ 
71-80; Hull v. Seattle, Renton ete. R. Co., 
60 Wash. 162, 110 Pac. 804; Hudson v. 
Ellsworth, 56 Wash. 243, 105 Pac. 463; 
Keenan v. Lauritzen Malt Co., 57 Wash. 
367, 106 Pac. 1122; Hull v. Seattle, Renton 
ete. R. Co., 60 Wash. 162, 110 Pac. 804. 


Upon a prosecution for selling liquor to 
an Indian of the half blood, the Indian is 
competent to testify as to his parentage, 
even though his parents are living: State v. 
Rackich, 66 Wash. 390, Ann. Cas, 1913C, 
312, 37 L. R. A., N. S., 760, 119 Pac. 843. 


ADMISSIONS BY AGENTS: See 4 
Remington’s Digest, “Evidence,” § 94; Cald- 
well Bros. & Co. v. Coast Coal Co., 58 Wash. 
461, 108 Pae. 1075. 


As to admissibility of acts and declara- 
tions of agents, see note in 131 Am, St. 
Rep. 306. 
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SELF-SERVING DECLARATIONS: 
See 4 Remington’s Digest, Evidence, $$ 
99-100; Conner v. Seattle, Renton etc. R. 
Co., 56 Wash. 310, 134 Am. St. Rep. 1110, 
25 L. R. A., N. S., 930, 105 Pac. 634; 
Dempsey v. Dempsey, 61 Wash. 632, 112 
Pac. 755. 


DECLARATIONS AGAINST INTER- 
EST IN GENERAL: See 4 Remington’s 
Digest, “Evidence,” § 101; Corbett v. 
Weaver, 59 Wash. 248, 109 Pac. 803; Simons 
v. Cissna, 60 Wash. 141, 110 Pac. 1011; 
Dempsey v. Dempsey, 61 Wash. 632, 112 
Pac. 755. 


CROSS-EXAMINATION AND RE-ExX- 
AMINATION: See 4 Remington’s Digest, 
“Witnesses,” §§ 72-92; State v. Jones, 
o3 Wash. 142, 101 Pac. 708; Buckles v. 
Reynolds, 58 Wash. 485, 108 Pac. 1072; 
Bruce v. Bevis, 56 Wash. 547, 106 Pac. 
129; Silver v. London Assurance Corp., 61 
Wash. 593, 112 Pac. 666; Peacock v. Rat- 
üf, 62 Wash. 653, 114 Pac. 507. 


It is not an abuse of discretion to refuse 
unlimited repetition in cross-examination, 
after inquiry of sufficient length to eluci- 
date the fact as far as the witness is able 
to detail it: State v. Blaine, 64 Wash. 122, 
116 Pae. 660. 


Where a matter has been fully gone into, 
it is not error to refuse to permit the wit- 
nesses to be further interrogated along the 
same lines: State v. Mallahan, 66 Wash. 
21, 118 Pac. 898. 

Upon cross-examination, it is proper to 
exclude documentary evidence which was no 
part of the cross-examination, even if it 
were admissible at some other time: Berens 
v. Cox, 70 Wash. 627, 127 Pac. 189. 

Cross-examination of the plaintiff as to 
his carelessness in heeding a warning does 
not make him the defendant’s witness 80 as 
to preclude other testimony contradicting 
him on that point: Allard v. Northwestern 
Contract Co., 64 Wash. 14, 116 Pac. 457. 

Where the defendant testified that he had 
been acquitted in police court of any offense 
in connection with running down a pedes- 
trian, it is proper, on eross- examination, to 
require him to state for what offense he was 
tried: Segerstrom v. Lawrence, 64 Wash. 
245, 116 Pac. 876. 

In an action for malicious prosecution, 
it is not proper cross-examination of the 
plaintiff to show that he was short in his 
accounts as affecting his reputation, where 
the plaintiff had offered no evidence of rep- 
utation: Finigan v. Sullivan, 65 Wash. 625, 
118 Pae. 888. 

Where the accused offered himself as a 
witness and testified that he had been look- 
ing for work and could not find it, it is 
not error to allow cross-examination show- 
ing that he had not had a steady job for 
some time before the commission of the 
crime: State v. King, 67 Wash. 651, 122 
Pac. 323. 


59 


§ 339 


Error cannot be predicated upon allowing 
eross- examination of a party’s own witness 
who was clearly hostile, nor where no ex- 
ception was taken, the same being within 
the discretion of the trial court: Rommen v. 
Empire Furniture Mfg. Co., 66 Wash. 48, 
118 Pac. 924. 

Upon eross- examination it is not error to 
exclude a question relating to a subject 
upon which the witness had not testified: 
State v. Wilson, 68 Wash. 464, 123 Pac. 
795. 

It is not an abuse of discretion to cur- 
tail the cross-examination of witnesses as to 
matters amply covered by previous ques- 
tions in the cross-examination: Cameron v. 
Stack-Gibbs Lumber Co., 68 Wash. 539, 123 
Pac. 1001. 

Where accused offers himself as a witness, 
he submits himself to cross-examination to 
impair his credit, the same as any other 
witness: State v. Peeples, 71 Wash. 451, 129 
Pac. 108. 

In a prosecution for forgery, where ac- 
cused had sworn in his own behalf and 
detailed a state of facts favorable to him- 
self, stating that he relied on the statements 
of one H. and that his desk had been rifled 
and papers taken away, it is proper on 
cross-ciamination, as testing his credit and 
impeaching his testimony, to ask if he and 
H. had not been engaged in passing off 
other spurious papers on the public, and if 
his confederates had not rifled his desk 
in order to do away with the papers: State 
v. Peeples, 71 Wash. 451, 129 Pac. 108. 

As to cross-examination of accused in 
criminal prosecution, see notes in 38 Am. 
St. Rep. 895; 15 L. R. A. 669. 

As to evidence admissible to show bias 
or credibility of witness, see note in 82 
Am. St. Rep. 25. 

As to limiting cross-examination to scope 
of direct examination, see note in 17 Ann. 
Cas. 4. 


CREDIBILITY AND IMPEACHING: 
See 4 Remington’s Digest, “Witnesses,” §§ 
98-126; Murrilla v. Guis, 57 Wash. 564, 107 
Pac. 378; Juul v. Kitsap Transp. Co., 55 
Wash. 156, 104 Pac. 191; Anustasakas v. 
International Contract Co., 57 Wash. 453, 
107 Pac. 342; Etheridge v. Gordon Const. 
Co., 62 Wash. 256, 113 Pac. 639; State v. 
McCormick, 56 Wash. 469, 105 Pac. 1037; 
Bennett v. Seattle Elec. Co., 56 Wash. 407, 
105 Pac. 825; State v. Newcomb, 58 Wash. 
414, 109 Pac. 355; Hackett v. Scott, 59 
Wash. 390, 109 Pac. 1030; State v. Cat- 
sampas, 62 Wash. 70, 112 Pac. 1116; Nor- 
man v. Shipowners’ Stevedore Co., 59 Wash. 
244, 109 Pac. 1012; Anderson v. Globe 
Nav. Co., 57 Wash. 502, 107 Pac. 376; 
Wharton v. Tacoma Fir Door Co., 58 Wash. 
124, 107 Pac. 1057; Kirk v. Seattle Elec. 
Co., 58 Wash. 283, 31 L. R. A., N. S., 991, 
108 Pac. 604. 

Where character is not in issue, a party 
is bound by the answer of a witness on that 
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subject as involving a collateral fact: Fin- 
igan v. Sullivan, 65 Wash. 625, 118 Pac. 
888. 


In a prosecution for placing a female in 
a house of prostitution, in which the de- 
fendant’s wife testified as to the good char- 
acter of the house, and denies on cross- 
examination that she had stdted to a col- 
lector that she had two girls in the house, 
it is error to impeach her by the testimony 
of the collector that she had made the state- 
ment, but only after moving to another 
house; since it is error requiring a reversal 
to allow one of the witnesses for the de- 
fendant to be impeached upon a collateral 
matter, and by an impeaching question that 
did not correspond with the impeaching evi- 
dence, the matter not relating to the offense 
charged and being incompetent and ex- 
tremely prejudicial: State v. Stone, 66 
Wash. 625, 120 Pac. 76. 

In an action for the death of a person 
run down by defendant’s taxicab while the 
driver was on the way to his supper, where 
the plaintiff called the manager as a wit- 
ness under the belief that he would testify 
that drivers were allowed to take their cars 
while going to their meals, and was sur- 
prised by his testimony that it was contrary 
to rules, it 18 competent for plaintiff to 
impeach the witness by the stenographer’s 
evidence as to his testimony to the dara d 
given at the inquest: Burger v. Taxica 
Motor Co., 66 Wash. 676, 120 Pac. 519. 

Upon a prosecution for an assault upon 
a boy eleven years old with intent to com- 
mit sodomy, it is not error to refuse an offer 
to impeach the boy by showing that a 
physicjan had reported that he had syphilis 
and to inquire whether a blood test had 
been taken, there being no direct offer to 
prove that he did have the disease: State 
v. Harsted, 66 Wash. 158, 119 Pac. 24. 

A witness, having been impeached by his 
prior inconsistent evidence given before an 
investigating committee of the city coun- 
cil, may properly be allowed to explain that 
he at that time believed that the committee 
had no authority to put him under oath: 
State v. Wappenstein, 67 Wash. 502, 121 
Pac. 989. 

As to credibility of witnesses, see note 
in 86 Am. Dec. 328. 

As to inquiry into collateral and irrele- 
vant matters for the purpose of discredit- 
ing witness, see note in 88 Am. Dec. 321. 

As to evidence admissible to show bias or 
credibility of witness, see note in 82 Am. 
St. Rep. 25. 

As to admissibility of previous statements 
by witness out of court consistent with his 
testimony, see note in 41 L. R. A., N. S., 
858. 


ORAL EVIDENCE AS TO WRITINGS 
—IN GENERAL.—Where a bill of goods 
was ordered prior to the parties entering 
into a written contract to sell goods on 
consignment, but was not delivered until 
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thereafter, oral evidenee that the parties 
agreed that the bill be paid for under the 
terms of the contract does not vary the 
terms of the contract, and is admissible: 
Passow & Sons v. Kirkwood Distillery Co., 
54 Wash. 196, 103 Pac. 34. 


A receipt for one thousand dollars, re- 
citing that it was in part payment for cer- 
tain land, does not preclude oral evidence 
of the actual contract of the parties where 
the same is consistent with the terms of 
the receipt: Lazier v. Cady, 44 Wash. 339, 
87 Pac. 344, 


A mere receipt for money paid is not a 
contract or conclusive, and parol evidence of 
overpayment is admissible without showing 
fraud, coercion or mutual mistake: Gron- 
ning v. Elliott Bay Mill & Lumber Co., 61 
Wash. 676, 112 Pac. 937. 


Parol evidence is inadmissible to show an 
exception which would destroy a plain un- 
ambiguous covenant against encumbrances: 
O’Connor v. Enas, 56 Wash. 448, 105 Pac. 
1039. 

Oral evidence modifying and explaining 
certain letters is not inadmissible as vary- 
ing a written contract, where the letters did 
not constitute the contract, which was oral, 
but only tended to show its nature and ex- 
tent: Wintermute v. Standard Furniture 
Co., 53 Wash. 539, 102 Pac. 443. 

In an action for services performed, oral 
testimony as to negotiations prior to a writ- 
ten contract for services is proper, where 
part of the services were performed before 
the written contract was made: Driver v. 
Galland, 59 Wash. 201, 109 Pac. 593. 

That the plaintiffs in an action were the 
joint owners of an automobile, by reason of 
a conditional contract of sale in writing, is 
a collateral issue only, which may be proved 
by parol: Hull v. Seattle, Renton ete. R. 
Co., 60 Wash. 162, 110 Pac. 804. 

When a bill of sale of a stallion, taken 
in part payment of land, was merely collat- 
eral to an oral sale of the land, parol evi- 
dence is admissible that the stallion was 
represented to be a pedigreed horse, since 
the bill of sale did not purport to state all 
the terms of the contract and does not con- 
tradict the same: Kleeb v. Melnturff, 62 
Wash. 508, 114 Pac. 184. 

Where a mortgage provided that the 
mortgagor shall keep the buildings insured 
for the benefit of the mortgagee and de- 
liver the policies of insurance to him, oral 
evidence that the mortgagee agreed to secure 
the insurance and that the mortgagor paid 
him $30 and took a written receipt there- 
for at the time of the execution of the 
mortgage, is not inadmissible as varying 
the terms of the mortgage; and the mort- 
gage and receipt should be construed as one 
instrument: Hudson v. Ellsworth, 56 Wash. 
243, 105 Pac. 463. 

Parol evidence that a note made by one 
member of a partnership and another per- 
son was to be paid by the partnership in- 
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stead of the makers is inadmissible as vary- 
ing the terms of the writing: Aurora Land 
Co. v. Keevan, 67 Wash. 305, 121 Pac. 469. 


Where a bill of sale warrants only the 
title, evidence of an oral warranty of the 
good condition of the machine is inadmis- 
sible, as varying the terms of the writing: 
Pacific Aviation Co. v. Philbrick, 67 Wash. 
414, 121 Pae. 864. 


Where a warehouse receipt was signed by 
only one of the parties and mailed to the 
owner of the goods, oral evidence is admis- 
sible to prove an oral agreement as to the 
place where the goods should be stored and 
that the receipt did not express the agree- 
ment: Gafford v. Globe Transfer & Storage 
Co., 71 Wash. 204, 128 Pac. 228. 


Parol evidence is admissible to show that 
in entering into a written contract for the 
purchase of a lot, the parties knew that 
part of the lot had been taken for the 
widening of a street: Milton v. Crawford, 
65 Wash. 145, 118 Pae. 32. 

When the record of a board of public 
works consisted of a written notice stating 
that it had decided to revoke a permit to 
build a stable and fixed a date in the future 
for a hearing thereon, it cannot be contra- 
dicted by parol evidence that the board re- 
voked the permit at the time of giving the 
notice: State ex rel. Grimmer v. Spokane, 
64 Wash. 388, 116 Pac. 878. 

Where a letter acknowledges receipt of 
an order for structural iron, and states the 
price, kind of material, manner of ship- 
ment, and terms of payment, but does not 
state the quantity of material or when it 
is to be delivered, the whole contract is not 
stated, and oral evidence as to the time 
when the iron was agreed to be delivered is 
admissible: Interstate Engineering Co. v. 
Archer, 64 Wash. 629, 117 Pac. 470. 

The state of an account and indebtedness 
to a bank may be shown by oral evidence 
of its officers, although the same had been 
evidenced by promissory notes, where the 
face of the notes did not represent the true 
relation of the parties: Canadian Bank of 
Commerce v. Sesnon Co., 68 Wash. 434, 123 
Pac. 602. 

Where a county commissioners’ record re- 


cited that the county claimed title to prop- | 


erty by virtue of a tax deed, and that it 
would be for the county’s best interest to 
relinquish all its right upon payment of the 
tax, parol evidence that there was a contro- 
versy as to the validity of the tax deed is 
admissible, as it does not contradict, but 
only supplements, the writing: Franklin 
County v. Carstens, 68 Wash. 176, 122 Pac. 
999. 

Testimony that a letter was properly ad- 
dressed and mailed, with a return card, and 
that the letter was not returned, raises a 
presumption that it was received, and where 
its receipt was denied, the question is for 
the jury: Malloy v. Drumheller, 68 Wash. 
106, 122 Pac. 1005. 
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Where the character of a transaction de- 
pends npon the intention of a party, he may 
testify what his intent was, its weight be 
ing for the jury: Malloy v. Drumheller, 68 
Wash. 106, 122 Pac. 1005. 


Proof of an oral promise by an accommo- 
dation indorser to pay the note and save 
another harmless is not inadmissible as vary- 
ing the written obligation: Handsaker v. 
Pedersen, 71 Wash. 218, 128 Pac. 230. 


Upon a sale of a stock of goods to a cor- 
poration, pursuant to a written offer and an 
acceptance in writing, by the specific terms 
of which the vendee was to pay for the goods 
by issuing its capital stock for thirty-three 
thousand dollars, it is inadmissible to show 
by oral evidence that the vendee assumed 
an indebtedness of the vendor on a note 
given for money loaned and used in the busi- 
ness: Mooney v. Mooney Co., 71 Wash. 258, 
128 Pac. 225. 


In an action for damages for breach of 
a stipulation in a right of way deed to move 
a barn to a location “to be mutually agreed 
upon,” oral evidence that at the time the 
deed was made the parties had orally agreed 
upon the location does not vary the terms 
of the writing, and it is admissible for the 
purpose of showing full performance of the 
agreement, since the writing did not con- 
tain the whole agreement of the parties: 
Cerini v. oe Milwaukee & Puget Sound 
R. Co., 71 Wash. 310, 128 Pac. 666. 


Title to personal property may be shown 
by parol evidence: United Iron Works v. 
Hurley Mason Co., 71 Wash. 275, 128 Pac. 
209. 


FRAUD.—Parol evidence is admis- 
sible to show that a written agreement for 
the sale of corporate stock did not express 
the true contract between the parties, where 
part of the shares were only assigned tem- 
porarily for voting purposes, in fraud of the 
rights of one of the owners, who was not 
notified and was thereby deprived of their 
use, although the purchaser intended no ulti- 
mate fraud and was willing to reassign the 
stock: Miner v. Paulson, 60 Wash. 150, 110 
Pac. 994. 


Where a clause in a warranty deed gave 
the grantee the right to collect all rents due 
under a certain lease, parol evidence is ad- 
missible, as between the original parties, to 
show that it was inserted on the express 
stipulation that it should not be treated as a 
warranty, not to vary the terms of the deed, 
but to prevent its fraudulent use: Naden v. 
Christopher, 62 Wash. 413, 113 Pac. 1116. 


As to the parol to vary writings, see note 
in 56 Am. St. Rep. 659. 


As to parol evidence of conditions in bills 
and notes, see note in 128 Am. St. Rep. 609. 


As to admissibility of parol to show that 
an instrument was executed on day other 
than that on which it bears date, see note in 
Ann. Cas. 1913A, 495. | 
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As to admissibility of parol to show when 
an indorsement was made on a note, see note 
in Ann. Cas. 1913A, 882. 


PRIOR AND CONTEMPORANEOUS 
COLLATERAL AGREEMENTS.—Where, 
by the terms of a contract to purchase land, 
a cash payment of nineteen thousand dol- 
lars is to be made in ninety days, time is 
made of the essence, an abstract of title is 
to be furnished and five days allowed for 
examination, and if the title is not good or 
cannot be made good within sixty days the 
` contract is to be void and earnest-money re- 
funded, parol evidence is inadmissible to 
show an understanding that one-ninth of the 
title was held by minor heirs whose interest 
was to be acquired by probate proceedings, 
and that the abstract was not to be fur- 
nished until such title was acquired, as the 
contract cannot be varied by parol, and there 
is no such ambiguity in the contract as to 
permit parol evidence to explain it: Sand- 
stone Brick & Lime Co. v. Lawler, 53 Wash. 
10, 101 Pae. 360. 

Under an agreement for the delivery of a 
three-year lease of premises then in course 
of construction, which lease did not specify 
when the term was to commence, evidence is 
admissible to show a contemporaneous oral 
agreement whereby the lease was not to go 
into effect and the rent was not to commence 
until the building was completed: Manvell 
v. Weaver, 53 Wash. 408, 102 Pac. 36. 

Where a written subcontract for railroad 
construction fixed a price of ninety cents 
per cubic yard for “solid rock excavation,” 
evidence of a contemporaneous oral agree- 
ment to the effect that solid rock excavation 
was to be classified according to the princi- 
pal contract not then at hand, and solid rock 
excavation “under three feet” to be paid for 
at a rate of three cents less than the rate 
of the principal contract, or one dollar and 
twenty-two cents per cubic yard, is inad- 
missible as varying the terms of the writing: 
Tobin v. McArthur, 56 Wash. 523, 106 Pace. 
180. 

Paro] evidence is inadmissible to show that 
a written contract is not complete by reason 
of a collateral oral agreement that part was 
intentionally omitted from the written con- 
tract and was to be incorporated later, where 
the written contract, by the voluntary act of 
the parties, included a complete contract on 
the subject matter: Tobin v. McArthur, 56 
Wash. 523, 106 Pac. 180. 

An unambiguous franchise limiting the 
fare that may be charged by a street rail- 
way company for a continuous passage be- 
tween points within the city limits cannot 
be varied or explained by parol evidence of 
a contemporaneous agreement that the limi- 
tation should not apply to territory that 
might thereafter be annexed to the city: 
State ex rel. Dennison v. Seattle, Renton & 
Southern R. Co., 64 Wash. 167, 116 Pac. 638. 

Where a contract employing an agent to 
take charge of specified property was plain 
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parol evidence that he in addition at the 
time agreed to pay certain rents for the 
employer is inadmissible as varying the terms 
of the writing: Amherst Investment Co. v. 
Meacham, 69 Wash. 284, 124 Pac. 682. 


In an action for the price of a motor, a 
written contract for its sale, agreeing to 
telegraph the order to the factory and use 
all means to insure prompt delivery, cannot 
be varied by evidence of a contemporaneous 
parol agreement to make delivery within 
four weeks, and cannot be rescinded by the 
buyer if delivery is made within a reason- 
able time; especially where defendant’s an- 
swer alleged that delivery was to be made 
within a reasonable time, and opportunity 
was given defendant to show what consti- 
tuted a reasonable time: Hoffman v. Tribune 
Publishing Co., 65 Wash. 467, 118 Pac. 306. 

Evidence of verbal warranties alleged to 
have been made prior to the execution of a 
written contract of sale are inadmissible as 
contradicting the terms of the writing: 
Eilers Music House v. Oriental Co., 69 Wash. 


618, 125 Pac. 1023. 


and explicit in defining the agent’s duties. 
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Where a written agreement for subletting 
railroad contract work contained nothing re- 
specting advances, in an action between the 
parties for advances made by plaintiff to 
defendants under an oral agreement, in 
which the defendants also pleaded an oral 
agreement limiting their liability for the ad- 
vances to the contract price, oral evidence 
as to the agreement between the parties is 
admissible, since it was conceded that the 
written contract did not contain the entire 
agreement: Boynton v. Johnson, 68 Wash. 
370, 123 Pac. 522. 


Where a lease, complete in itself, requires 
the tenant to make any, desired alterations, 
it cannot be varied by evidence of an oral 
contemporaneous agreement that the land- 
lord should make certain alterations and 
improvements: Rockwell v. Eiler's Music 
House, 67 Wash. 478, 39 L. R. A., N. S., 894, 
122 Pac. 12. 

As to subsequent parol agreement to vary 
writing, see note in 56 Am. St. Rep. 659. 

As to admissibility of parol to show con- 
ditional delivery of release, see notes in Ann. 
Cas. 1912D, 1308; 36 L. R. A., N. S., 1147. 

As to parol evidence to show agreement 
by landlord to repair, see note in Ann. Cas. 
19134A, 37. 


—— AMBIGUITIES AND EXPLANA- 
TIONS.—Parol evidence is admissible to ex- 
plain the expression ‘‘terms—cash with docu- 
ments attached,” used in a contract for the 
sale of goods to be shipped by the seller: 
Phoenix Packing Co. v. Humphrey-Ball Co., 
58 Wash. 396, 108 Pac. 952. 


A contract for the sale of land is ambigu- 
ous so as to admit parol evidence of circum- 
stances to show whether the price was one 
hundred and fifty dollars per acre, or that 
gum plus certain mortgages on the land, 
where it fixed the price at one hundred and 
fifty dollars per acre and recited that there 
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were certain mortgages on part of the land 
to be released on the payment of specified 
sums, and provided that the purchasers were 
to pay all the taxes and interests and the 
mortgage or mortgages as they became due, 
and if not so paid, the agreement to be in- 
operative as to the lands covered by the 
mortgage or mortgages, which was to revert 
to the vendor: Whipple v. Lee, 58 Wash. 253, 
108 Pae. 601. 

A lease of premises “for the purpose of 
conducting a bakery therein” is not ambigu- 
ous so as to permit oral evidence to explain 
that the clause was intended as a restric- 
tion preventing the use of the premises for 
any other purposes: Noon v. Mironski, 58 
Wash. 453, 108 Pac. 1069. 

In an action upon a contract for the sale 
by a fish dealer of “my entire catch” of dog 
salmon, parol evidence is admissible to show 
that the words “my entire catch” referred 
to dog salmon which the dealer was com- 
pelled to purchase of fishermen in buying 
silverside salmon and that he did not per- 
sonally engage in fishing, both parties being 
familar with the facts and having operated 
under a similar contract the year before, 
since “catch” has not such a definite and 
fixed meaning as not to admit of explanation 
under any circumstances: Parks v. Elmore, 
59 Wash. 584, 110 Pac. 381. 

Receipts for advances, given by general 
agents to an insurance solicitor, are not 80 
clear and certain as to exclude oral evidence 
of the real intention of the parties as to 
the solicitors personal liability thereon, 
where they provided that the sum with in- 
terest shall constitute a lien upon and be 
repaid from “commissions and percentage 
allowances accruing to me, and that “any 
dalanee outstanding upon the termination of 
my contract arrangements shall thereupon 
become immediately due and payable by me 
in cash,” the solicitor having been arbitrarily 
discharged without cause assigned within one 
year, the percentages accruing from twelve 
years if policies were kept up that long: 
Allenberg v. Wainwright, 62 Wash. 234, 113 
Pac. 585. 

The same is also true of similar receipts, 
providing for repayment in cash of the sum 
received, with interest, on a date left blank, 
and that the “advance shall constitute a lien 
upon and be repaid” from the commissions 
and percentages, as in the other case: Allen- 
berg v. Wainwright, 62 Wash. 234, 113 Pac. 
585. 

A written contract for the sale of a steam 
shovel f. o. b. at Toledo, Ohio, to be set up, 
demonstrated and guaranteed, at Seattle, 
Washington, which provided that the buyer 
was to pay all expenses of unloading, in- 
stalling and operating the shovel for demon- 
stration, except the expenses of an engineer, 
and that if the shovel was not up to guar- 
anty, the seller would refund whatever pay- 
ment it had received, is not clear and certain 
as to which party was to pay the cost of 
freight if the shovel was not as guaranteed; 
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and 1 it is admissible to show 
that, before the parties signed the contract, 
the seller wrote a letter to its agents, which 
was shown to the buyer, representing that 
the freight charges would be refunded in 
case the shovel was not as guaranteed: 
Steenstrup v. Toledo Foundry & Machine 
Co., 66 Wash. 101, Ann. Cas. 1913C, 427, 
119 Pac. 16. 

Parol evidence is admissible to explain the 
intent and purpose of the parties in mak- 
ing interlineations and material alterations 
in a written contract prior to its execution, 
even though it contradicts the written con- 
tract: Titus v. Titus, 66 Wash. 345, Ann. 
Cas. 1913C, 343, 119 Pac. 813. 

A written contract of sale requiring thé 
vendor to defend the water right title to 
meadow lands and to convey one cubic foot 
of water per second for each hundred acres 
of meadow lands, there being two hundred 
and thirty acres, is not so uncertain as to 
permit of evidence of an oral contemporane- 
ous understanding to the effect that the 
grantors were not required to furnish that 
amount of water; and failure in this respect 
would be a breach of the contract: Babcock, 
Cornish & Co. v. Urquhart, 53 Wash. 168, 
101 Pac. 713. 

A contract to pay attorneys ten per cent 
of any sum collected “in case of a com- 

romise” and not to exceed two hundred dol- 
ars “in case of a settlement by sale or ex- 
change of stock,” is not so ambiguous as 
to admit of explanation by what the client 
said at the time such clause was added as 
an amendment to the original contract: Cain 
v. Moore, 54 Wash. 627, 103 Pac. 1130. 

Oral evidence to define and explain the 
term “Northern Pacific Scrip,” issued under 
a specified act of Congress, does not vary the 
terms of a written contract for the sale 
thereof: Moses Land Scrip & Realty Co. v. 
Stack-Gibbs Lumber Co., 56 Wash. 529, 106 
Pac. 207. 

Where a deed granted blocks and lots 
designated in an upland plat which over- 
lapped tide lands belonging to and afterward 
platted by the state, there is a doubt or 
ambiguity in the deed as to the grantor’s in- 
tent to include the tide land portion of the 
blocks and lots mentioned, since the upland 
plat was void as to such portions; and ex- 
trinsic evidence of the circumstances is ad- 
missible to show the intent: Cook v. Hensler, 
57 Wash. 392, 107 Pac. 178. 

In an action upon a contract subletting 
railroad construction work, in which defend- 
ants claimed fraud in misrepresenting the 
“classification” or character of the work and 
the “haul” or distance that the earth was to 
be moved, and that the contract had been 
modified by a subsequent oral agreement 
whereby plaintiff was to pay defendants for 
extra work in moving rock and cement gravel 
instead of earth, and for the extra distance 
of over one thousand feet, as an overhaul, 
oral evidence is admissible as to the meaning 
of the words “classification” and “haul” in 
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the contract, and as to the character of the 
work and distance the earth was to be 
moved: Boynton v. Johnson, 68 Wash. 370, 
123 Pac. 522. 

The fact that plans and specifications were 
by reference made a part of a subcontract 
for railroad construction work does not pre- 
clude oral evidence as to the character of 
the work to be done, when the same was 
misrepresented to the defendants, who were 
thereby prevented from seeing the plans and 
inspecting the work: Boynton v. Johnson, 68 
Wash. 370, 123 Paec. 522. 


SHOWING DISCHARGE OR PER- 
FORMANCE.—Evidence to show that a 
contract had been partly performed, and 
part payment made before it was reduced 
to writing, is not inadmissible as varying by 

arol the terms of a written agreement: 
arstad v. Olson, 57 Wash. 264, 106 Pae. 
741. 

A contract requiring the vendor of a res- 
taurant business to deliver a lease of prem- 
ises then in course of construction, which 
provided that the kitchen partition, dumb- 
waiter shafts, together with all necessary 
1 piping, and wiring shall be done 

y the landlord without expense to the ven- 
dee, is ambiguous as to the cost of ventilat- 
ing shafts required by law for kitchens, and 
oral evidence is admissible to show that the 
actual agreement contemplated a full equip- 
ment as a kitchen including the required 
ventilating system: Manvell v. Weaver, 53 
Wash. 408, 102 Pac. 36. 


CONCLUSIONS AND OPINIONS OF 
WITNESSES.—The statement by plaintiff 
and his expert witness that in their opinion 
a head sawyer in a mill was in full charge 
of all the workmen, negatived by the facts 
detailed, is a mere conclusion and of no pro- 
bative force: Larsen v. Covington Lumber 
Co., 53 Wash. 146, 101 Pac. 717. 

The opinion of a witness that brokers 
could have earned all their commissions on 
the sale of bonds is inadmissible as a con- 
clusion as to the probable results, and which 
must be drawn by the jury: Church v. Wilke- 
son-Tripp Co., 58 Wash. 262, 137 Am. St. 
Rep. 1059, 108 Pac. 596, 109 Pac. 113. 

In an action for assault, in the ejection 
of a passenger from a street-car, evidence of 
expressions of sympathy on the part of his 
fellow-passengers is incompetent and inad- 
missible as opinion evidence: Kirk v. Seattle 
Elec. Co., 58 Wash. 283, 31 L. R. A., N. S, 

991, 108 Pac. 604. 

In an action upon the admitted contract 
of a married man, it is not error to sustain 
an objection to a question whether the de- 
fendant had ever incurred any indebtedness 
for the benefit of the community, the same 
being a mere conclusion of the witness: Pea- 


cock v. Ratliff, 62 Wash. 653, 114 Pac. 507. 


The feeling or apparent mental attitude 


of people who are in frequent association. 


may be shown by the opinions of acquaint- 
ances who had opportunity to observe and 
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measure their emotions: State v. George, 58 
Wash. 681, 109 Pac. 114. 


Nonexpert witnesses, who have an oppor- 
tunity for observation in the case at hand 
may give their opinions as to the rate of 
speed at which a street-car approached a 
street crossing and collided with a team: 
Tecklenburg v. Everett R. L. & W. Co., 59 
— 2 384, 34 L. R. A., N. S., 784, 109 Pac. 

6. 


In an action for assault, it is error to 
allow the plaintiff to give his opinion of the 
monetary extent of his damages: Kirk v. 
Seattle Elec. Co., 58 Wash. 283, 31 L. R. A., 
N. S., 991, 108 Pac. 604. 

As to when opinions of nonexperts are 
admissible, see note in 30 Am. St. Rep. 38. 

As to competency of nonexpert to testify 
as to speed of train or street-car, see note in 
Ann. Cas. 1913A, 187. 


EXPERTS.— In a personal injury case, it 
is inadmissible to allow expert witnesses to 
give their opinion as to the competency of 
a fellow-servant employed as a powder-man, 
based upon observing his conduct, or knowl- 
edge of his experience, since the jury is as 
capable as the witnesses of drawing the 
proper inferences from the facts: Johnson 
v. Caughren, 55 Wash. 125, 19 Ann. Cas. 
1148, 104 Pac. 170. 

It is not error to allow physicians, who 
made an examination of plaintiff’s condi- 
tion, to express opinions based upon sub- 
jective symptoms, where they were not per- 
mitted to testify to any statements made 
by the plaintiff or as to any of his acts 
within the control of his will power: Myhra 
v. Chicago, M. & P. S. R. Co., 62 Wash. 1, 
112 Pac. 939. 

It is error to permit a witness to give his 
opinion as to the competency of a person to 
drive an automobile, as the jury is capable 
of drawing the proper inferences from a 
statement of the facts: Pantages v. Seattle 
Elec. Co., 55 Wash. 453, 104 Pac. 629. 

Opinion evidence is inadmissible to prove 
negligent construction where twenty-five 
bents, fourteen to twenty-seven feet high, 
unsupported by braces, collapsed, when 
hauled from end to end by a team on & 
block and tackle, since the matters were 
within common knowledge: Christensen v. 
Hawley, 61 Wash. 14, 111 Pac. 1061. 

The opinion of a barrister in British 
Columbia that certain machinery on mining 
property was a fixture in that province is 
not controlling, where he did not testify to 
any statute or judicial decision, especially 
where he erroneously assumed that the ma- 
chinery was used in working a mine, and 
where, from decisions cited, it should be 
presumed that the general rule there was 
the same as our own: Gasaway v. Thomas, 
56 Wash. 77, 20 Ann. Cas. 1337, 105 Pac. 
168. 

Evidence of the value of property is not 
objectionable as based upon what land was 
offered for, where the witness stated that he 
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based his opinion on not only property he 
tad for sale there, but other properties in 
the vicinity and in a 1 way, the wit - 
ress having duly qualified: Tacoma v. Bon- 
nell, 58 Wash. 593, 109 Pac. 60. 

A witness is not qualified to give an 
opinion as to the value of real estate alon 
a certain street from the fact that he ha 
lived in the city eight years and had been 
in the real estate business, where it was 
not shown that he had bought or sold prop- 
erty along the street or was otherwise fami- 
liar with walues there or elsewhere in the 
city: In re Western Avenue, 57 Wash. 290, 
106 Pae. 901. 


Upon an issue as to the value of certain 
city real estate, the competency of a real 
estate broker is shown, and it is error to 
exelude his testimony, where it appears that 
he had been engaged in the real estate busi- 
ness in the city for nineteen years, had 
bought and sold property for himself and 
others, and was acquainted with city real 
estate values, and based his knowledge 
partly upon recorded prices, including sales 
made by one of the parties, and of other 
sales in the vicinity known to him, and had 
appraised other mp one block distant: 
North Coast R. bo. v. Gentry, 58 Wash. 82, 
107 Pae. 1060. 


Objections going to the weight rather 
than the competency of expert evidence are 
properly overruled: In re Mercer Street, 55 
Wash. 116, 104 Pac. 133. 


A hypothetical question to a medical ex- 
pert may embody the very fact ultimately 
to be found, where the inference from the 
facts proven involved a question of medical 
science on which the expert’s opinion was 
proper: Helland v. Bridenstine, 55 Wash. 
470, 104 Pace. 626. 

Hypothetical questions based upon facts 
which the evidence tended to prove are ad- 
missible: Dunkin v. Hoquiam, 56 Wash. 47, 
105 Pae. 149. 

It may not be an abuse of discretion to 
permit physicians to answer hypothetical 
questions although some of the facts as- 
sumed are based upon meager evidence: 
State v. Peacock, 58 Wash. 41, 27 L. R. A., 
N. S., 702, 107 Pac. 1022. 

Upon an issue as to negligence in the con- 
struction of a platform, experts may be per- 
mitted to answer a hypothetical question as 
to whether it was properly constructed: 
Luper v. Henry, 59 Wash. 33, 109 Pac. 208. 

Upon an issue as to the value of a lot 
used for the storage of oil, which business 
eould not be carried on within the fire limits, 
it is proper on eross-examination to ask a 
hypothetical question as to the value that 
would be added by use of the lot under 

ified conditions for a “profitable oil busi- 
ness” where there was evidence that there 
was no other location in the city for the 
carrying on the business “with equal profit,” 
it being discretionary to allow great latitude 
on cross-examination of witnesses as to 
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values: Chicago M. & P. S. R. Co. v. True, 
62 Wash. 646, 114 Pac. 515. 

The fact that a disputed signature is lost 
does not exclude the testimony of an expert 
who had compared it with an admitted sig- 
nature, especially where the opposite party 
was presumably in possession of the lost 
writing and did not account for its loss: 
O’Brien v. McKelvey, 59 Wash. 115, 109 
Pac. 337. 

It is proper to refuse to instruct that a 
jury may not resort to a comparison of any 
writing not admitted by the defendant to be 
genuine, with any other writings not ad- 
mitted by him, for the purpose of determin- 
ing the genuineness of any or either of such 
writings: State v. Simmons, 52 Wash. 132, 
100 Pac. 269. 

Upon an issue as to whether a deed was a 
forgery, it was error, warranting the grant 
of a new trial, to exclude evidence of a wit- 
ness who was familiar with the grantor’s 
handwriting and had examined the disputed 
signature and believed that it was not gen- 
uine, and to exclude a proven signature for 
comparison by experts who had seen the for- 
gery: O’Brien v. McKelvey, 59 Wash. 115, 
109 Pae. 337. 

As to | pepi effect on issue of genu. 
ineness of handwriting of similarities or dis- 
similarities in manner of writing words or 
letters, see note in Ann. Cas. 1913B, 1317. 

As to competency of opinion as to hand- 
writing of last instrument based upon com- 

arison with admittedly genuine handwrit- 
ing, see note in 41 L. R. A., N. S., 391. 

An inference from established facts that 
a spark had been thrown from a locomotive 
engine, and set fire to a house eighty-five 
to one hundred feet from the track, may 
properly be made the basis of a question to 
an expert as to whether the spark-arrester 
was in good condition: Overacker v. North- 
ern Pac. R. Co., 64 Wash. 491, 117 Pac. 403. 

Employees in the county auditor’s office 
are qualified as experts to compare signa- 
tures and give an opinion as to whether they 
were written by the same person, where one 
of them had had experience in inspecting 
instruments and signatures thereto offered 
for record, and the other was a clerk and 
bookkeeper who had been a receiving and 
paying teller in a bank: O’Brien v. McKel- 
vey, 66 Wash. 18, 118 Pac. 885. 

An expert chemist may testify as to his 
analysis of beer, and state his opinion as to 
whether it was intoxicating: State v. Baker, 
67 Wash. 595, 122 Pac. 335. 

Upon an issue as to the amount of dam- 
ages sustained in a railway collision by a 
passenger who was thrown to the floor and 
suffered traumatic neurasthenia, evidence of 
shock from the sight of mangled and bleed- 
ing passengers while plaintiff was being con- 
veyed to the city in a street-car, medical 
experts testifying that such sight might con- 
tribute to plaintiff’s injuries, is admissible 
as a direct or proximate result of the acci- 
dent and part of the res gestae, where it was 
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only a repetition or continuation of what 
plaintiff had seen or experienced to a greater 
degree on the wrecked train: Taylor v. 
Spokane, Portland & Seattle R. Čo., 67 
Wash. 96, 120 Pac. 889, 


In an action for injuries sustained by a 
lineman in the work of replacing old tele- 
phone poles, an experienced lineman may, 
after describing the defective condition of a 
corner and an adjoining pole which fell, give 
his opinion as an expert, in an answer to 
hypothetical questions, that the corner pole 
should have been guyed before tbe adjoin- 
ing pole was ascended: Murphy v. Pacifie 
Telephone ete. Co., 68 Wash. 643, 124 Pas. 
114. 


As to who are experts, and when their 
testimony may be received, see note in 66 
Am. Dec. 228. 


As to admissibility of opinion evidence on 
competency of employee, see note in 19 
Ann, Cas. 151. 


As to competency of expert to say whether 
construction work was properly done, see 
note in Ann. Cas. 1912D, 903. 


As to competency of opinion as to hand- 
writing of lost instrument based upon com- 
parison with handwriting admittedly gen- 
uine, see note in 41 L. R. A., N. S., 391. 


§ 840. 


QUESTIONS OF LAW OR FACT: See 
4 Remington’s Digest, Trial.“ §§ 53-65; 
Ongaro v. Twohy, 57 Wash. 668, 107 Pac. 
834; Anderson v. Pacific National Lumber 
Co., 50 Wash. 415, 111 Pac. 337; Grain Co. 
v. Great Northern Express Co., 55 Wash. 545, 
104 Pac. 794; O’Connor v. Force, 58 Wash. 
215, 108 Pac. 454, 109 Pac. 1014; Easterly 
v. Mills, 54 Wash. 356, 28 L. R. A., N. S., 
952, 103 Pac. 475; Hull v. Seattle, Renton 
ete. R. Co., 60 Wash. 162, 110 Pac. 804; 
Alkire v. Myers Lumber Co., 57 Wash. 300, 
106 Pac. 915. 


Upon a motion for a nonsuit, the evidence 
must be construed most favorably to the 
plaintiff: King v. Page Lumber Co., 66 
Wash. 123, 119 Pac. 180. 


In passing on a motion for a nonsuit, 
where plaintiff’s evidence was vague, the 
court is justified in taking into considera- 
tion expert evidenee that plaintiff’s mind 
had been affected by the accident: Morris v. 
Seattle, Renton & Southern R. Co., 66 Wash. 
691, 120 Paec. 534. 


Where plaintiff’s prima facie case, suff- 
tient on motion for a nonsuit, is so fully 
explained and controverted as to leave no 
substantial conflict, the case should be taken 
from the jury: Searpell: v. Washington 
Water Power Co., 63 Wash. 18, 114 Pac. 
870. 

Upon motion for a nonsuit, the court must 
consider all justifinble inferences from the 
evidence that are favorable to the plaintiff: 
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Young v. Aloha Lumber Co., 63 Wash. 600, 
116 Pac. 4. 


Upon an issue as to whether a contract 
had been altered after it was signed by de- 
fendant’s agent, the credibility of the evi- 
dence of the agent is for the jury: Brace v. 
Northern Pac. R. Co., 63 Wash. 417, 38 L. 
R. A., N. S., 1135, 115 Pac. 841. 


As to time of alteration of written instru- 


ment as m for the jury, see note in 
39 L. R. A., N. S., 100. 


In an action for personal injuries to an 
employee, the opening statement of plain- 
tiff’s counsel does not admit that the negli- 
gence of a superintendent doing the work 
on a percentage basis was that of an inde- 

endent contractor, where it was stated that 
it would be shown that all the men were paid 
by the defendant and that the superintend- 
ent was only a foreman: James v. Pearson, 
64 Wash. 263, 116 Pac. 852. 


As to the right to direct verdict or enter 
nonsuit on the opening statement of counsel, 
see note in 29 L. R. A., N. S., 218. 


Where the competent evidence is all in 
writing, and the issues presented only a con- 
struction of the writings, the court should 
take the case from the jury: Citizens’ Nat. 
Bank v. Ariss, 68 Wash. 448, 123 Pac. 593. 


As to when construction of a writing is 
a question for the court, and when for the 
jury, see note in 69 Am. Dec. 404. 

As to invasion by the court of the province 
of the jury, see note in 14 Am. St. Rep. 36. 

Where there is no evidence upon which 
the jury could rest a verdict, and there 1s 
nothing to submit to the jury, it is the duty 
of the court to so hold: Brydges v. Cunning- 
ham, 69 Wash. 8, 124 Pac. 131. 

Where the only dispute between parties to 
a written contract for digging a well was 
as to who breached the contract, resulting in 
a discontinuance of the work, and the jury 
found that the defendant was in default, 
the court may, upon a general verdict for 
the plaintiff, enter judgment for the proper 
amount, where it was a mere matter of com- 
putation: Buffington v. Henton, 70 Wash. 
44, 126 Pac. 58. 

As to the power of court to add interest 
to the jury’s verdict, see note in 10 Ann. Cas. 
753; also note in 25 L. R. A., N. S., 311. 

Whether there is any evidence of a fact 
in issue is a question for the court: Giro- 
camo v. Tribble, 70 Wash. 25, 126 Pac. 67. 

Where on a former appeal, on substan- 
tially the same evidence, the supreme court 
upheld the sufficiency of the evidence to sus- 
tain a recovery, the fact that the testimony 
of one witness in the second trial varied on 
immaterial issues from his former testimony 
does not warrant a nonsuit, where the con- 
tradictions merely affected his credibility, 
and it was for the jury to determine the 
credit to be given to his testimony: Delaski 
v. Northwestern Imp. Co., 70 Wash, 143, 126 
Pac. 421. 
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§ 344. 

This seetion, making it discretionary with 
the court to order a view of premises, applies 
to condemnation proceedings: Sedro-Woolley 
v. Willard, 71 Wash. 646, 129 Pac. 372. 

As to view by jury, see note in 92 Am. 
Dee. 342; also note in 42 L. R. A., N. S., 569. 

As to the court’s discretion to order the 
view, see note in 18 Ann. Cas. 730. 

As to court’s right to view in case before 
a _— a jury, see note in 19 Ann. Cas. 

18. 


§ 346. 
Repealed. See L. 11, p. 318, § 9. 


§ 351. 


The inadvertent presence of depositions 
in the jury-room prohibited by this section 
is not prejudicial error as ground for a new 
trial, where the jury did not consult them 
or know of their presence: Wintermute v. 
Standard Furniture Co., 53 Wash. 539, 102 
Pac. 443. 


§ 362. 

VERDICT, CONSTRUCTION AND OP- 
ERATION: See 4 Remington’s Digest, 
“Trial,” §§ 123-134; Nelson v. Bromley, 55 
Wash. 256, 104 Pac. 251; O’Brien v. Ameri- 
ng Casualty Co., 58 Wash. 477, 109 Pac. 

The language of a verdict or special find- 
ing 1s to be liberally construed with a view 
of arriving at the intent of the jury: Cam- 
eron v. Stack-Gibbs Lumber Co., 68 Wash. 
539, 123 Pac. 1001. 

In an action for damages to property by 
blasting, a verdict exonerating a codefend- 
ant does not relieve the other defendants, 
where it appears that such codefendant, a 
contractor, had nothing to do with the 
work, but simply loaned men to the other 
defendants to take charge of the blasting: 
Norwegian Danish Methodist Episcopal 
Church v. Home Telephone Co., 66 Wash. 
511, 119 Pac. 834. 


ADVISORY VERDICT.—In an action 
for damages from flooding land, and for 
an injunction, it is not error to submit the 
issue of damages to a jury for an advisory 
verdict: Dalton v. Union Gap Irrigation 
Co., 69 Wash. 303, 124 Pac. 1128. 

Where objection to title, evidenced by 
an abstract, involves only the question of 
the lien of mortgages, as appears from 
their face, a question of law is presen.ved, 
and the advisory verdict of a jury is no 
proper guide to the decision: Skoog v. 
Columbia Canal Co., 63 Wash. 115, 114 Pac. 
1034. 


§ 364. 
SPECIAL FINDINGS.—The refusal to 
submit special interrogatories to the jury 
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is discretionary and will not be reviewed 
except for manifest abuse of discretion: 
Sudden & Christenson v. Morse, 55 Wash. 
372, 104 Pac. 645; Keane v. Seattle, 55 
Wash. 622, 104 Pac. 819; Butler v. Supreme 
Court of Forresters, 60 Wash. 171, 110 Pac. 
1007; Purcell v. Warburton, 70 Wash. 129, 
126 Pac. 89. 


Where answers to special interrogatories 
are conflicting and irreconcilable with the 
general verdict, it is the duty of the court 
to resubmit them to the jury: Loy v. 
Northern Pac. R. Co., 68 Wash. 33, 122 Pac. 
$72. | 


As to the sufficiency of special verdicts, 
see note in 1 L. R. A, 303. And see 24 L. 
R. A., N. S., 1. 


The statement of the foreman of the 
jury, before discharge and in the presence 
of the jury, may be received by the court 
to explain the intent of the jury in an. 
swering special interrogatories: Cameron 
v. Stack-Gibbs Lumber Co., 68 Wash. 539, 
123 Pac. 1001. 


Under the rule that a special verdict 
should be given a construction that will 
support the general verdict, in an action 
on the joint contract of a corporation and 
two of its officers, a general verdict against 
all the defendants is not necessarily in- 
consistent with negative answers to special 
interrogatories asking whether the plain- 
tiff entered into the contract intending at 
the time to contract with the officers indi- 
vidually, where the foreman of the jury 
explained that the questions were answered 
“no” in order to hold the officers individ- 
ually responsible with the company, and 
it was evident that they understood that 
an affirmative answer would have held 
them solely responsible: Cameron v. Stack- 
Gibbs Lumber Co., 68 Wash. 539, 123 Pac. 
1001. 

In an action by a passenger for an as- 
sault by a street-car conductor, where an 
interrogatory was submitted as to whether 
plaintiff had alighted when first struck, an 
answer that he was on the car when first 
struck is not too indefinite: Johnson v. 
Washington Water Power Co., 62 Wash. 
619, 114 Pac. 453. 


§ 365. 


SPECIAL FINDINGS — INCONSIST- 
ENCY: See 4 Remington’s Digest, “Trial,” 
$ 141; Sudden & Christenson v. Morse, 55 
Wash, 372, 104 Pac. 645; Evans v. Oregon 
& Washington R. Co., 58 Wash. 429, 28 L. 
R. A., N. S., 455, 108 Pac. 1095; O’Brien v. 
American Casualty Co., 58 Wash. 477, 109 
Pac. 52; Olmstead v. Olympia, 59 Wash. 
147, 109 Pac. 602; Brown v. Thorne, 61 
Wash. 18, 111 Pac. 1047. 

A special finding that brackets were too 
light to sustain a wire, when there was no 
evidence on the subject, is a mere conjecture 
and not controlling: Scarpelli v. Washing- 
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— Water Power Co., 63 Wash. 18, 114 Pac. 
A special finding by a jury that a wire 
was not thrown down by a certain accident 
cannot be sustained where it disregards the 
uncontradicted evidence in the case: Scar- 
lli v. Washington Water Power Co., 63 

ash. 18, 114 Pac. 870. 

A verdict for injuries sustained by a 
pedestrian, run down by an automobile on 
a dark, rainy morning, cannot be sustained 
where there was evidence tending to show 
that the horn was sounded and the muffler 
cut out, although the plaintiff testified that 
he did not hear or see the machine, havin 
an umbrella well down over his head, an 
the jury, to an interrogatory as to whether 
the plaintiff could in the exercise of his or- 
dinary faculties have heard the horn or seen 
the lights by glancing in that direction, an- 
swered “we do not know,” since the issue 
as to contributory negligence was undeter- 
mined: Minor v. Stevens, 65 Wash. 423, 42 
L. R. A., N. S., 1178, 118 Pac. 313. 

An answer to a special interrogatory does 
not require a directed verdiet where it did 
not present the actual issue in the case: 
Richardson v. Spokane, 67 Wash. 621, 122 
Pac. 330. 


§ 367. 


Findings of fact are not essential to sup- 
port a decree in an equity case: Schloss- 
macher v. Beacon Place Co., 52 Wash. 588, 
100 Pac. 1013; Leitch v. Young, 60 Wash. 
446, 111 Pac. 449. 

Upon trial of an action at law before the 
court, findings of fact are not necessary to 
support a judgment of nonsuit, granted for 
failure of plaintiff to prove sufficient facts, 
under this section, since the court merely 
decided the insufficiency of the evidence as 
a matter of law: Broderius v. Anderson, 54 
Wash. 591, 103 Pac. 837. 

Notice of the findings and entry of judg- 
ment need not be given, as exceptions may 
be taken until five days after notice is re- 
ceived: Lindsay v. Scott, 56 Wash. 206, 105 
Pac. 462. 

A finding that plaintiff did not know that 
defendants were claiming under a lease is 
a conclusion of law, and is controlled by 
facts showing constructive notice: Field v. 
Copping, Agnew & Scales, 65 Wash. 359, 36 
L. R. A., N. S., 488, 118 Pac. 329. 

Findings of fact are not necessary on 
denying an application to modify a decree 
of divorce respecting the custody of chil- 
dren, especially where none were requested 
and no exception was taken to the failure 
to make findings: Dyer v. Dyer, 65 Wash. 
535, 118 Pac. 634, 


§ 370. 


REFERENCE: See 4 Remington’s Digest, 
“Reference”; Poultry Producers’ Union v. 
Williams, 58 Wash. 64, 137 Am. St. Rep. 


60 Wash. 579, 111 
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1041, 107 Pac. 1040; Lindley v. McGhuflin, 
57 Wash. 581, 107 Pac. 355. 

On breach of a contract to purchase plain- 
tiffs pack of salmon, whereupon plaintiff, 
after giving notice, resold the same on the 
open market, paying expenses of freight, 
insurance, cartage, storage, commissions, 
ete., there is no such trust or fiduciary re- 
lation as to make the case exclusively one 
for an accounting: Carlisle gg | Co. v. 
Deming, 62 Wash. 455, 114 Pac. 172. 

As to resale by seller, after default in 
payment, and the right thereupon of the 
other party to an accounting, see note in 
133 Am. St. Rep. 563. 

An action is for an accounting and not 
one of interpleader, where the plaintiffs 
brought into court a balance admitted to be 
due and claimed by defendants and their 
creditors, without first having had an ac- 
counting as provided for by the contract, 
and prayed that the plaintiffs be allowed 
the sum deducted, and it appeared that the 
amount was in dispute and was less than 
the sum found to be due by the court upon 
an accounting: Braeger v. Bolster & Barnes, 
ac. 797. 

As to general principles of interpleader, 
and when it is maintainable, see note in 35 
Am. Dec. 695; also 91 Am. St. Rep. 695. 

As to interpleader where the original re- 
lation is contractual, see note in 10 L. R. A., 
N, S., 748. 


§ 374. 


A referee to take an account being ob- 
liged to receive all the evidence offered, 
which is returned to the court with the ob- 
jections and exceptions, the affirmance of a 
report of the referee, who allowed an amend- 
ment to the pleadings, amounts to an allow- 
ance of the necessary amendment to admit 
the proofs received: Walsh Lumber Co. v. 
Chaney, 67 Wash. 583, 122 Pac. 10. 


A referee to take an account and hear the 
case on the merits may allow amendments 
to the pleadings, subject to review for abuse 
of discretion only: Walsh Lumber Co. v. 
Chaney, 67 Wash. 583, 122 Pac. 10. 

As to amendments to pleadings, before an 
arbitrator, see note in 20 Ann. Cas. 603. 


§ 382. 


9 

A motion to set aside findings and judg- 
ment shows actual notice of the filing of 
the findings, and exceptions filed more than 
five days thereafter are not within time 
and should be struck out: Cornthwaite v. 
Barrington Trans. Co., 55 Wash. 389, 104 
Pac. 609. 

An exception to the direction of a verdict 
is sufficiently shown where the statement of 
facts shows the making and granting of the 
motion, and the clerk’s journal entry recites 
that the motion was granted and exception 
allowed: Gottstein v. Simmons, 59 Wash. 
178, 109 Pac. 596. 
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Under this section it is not necessary to 
take an exception to the direction of a ver- 
dict where the order was embodied in a writ- 
ten journal entry: Gottstein v. Simmons, 59 
Wash. 178, 109 Pac. 596. 

Defects in a mechanic’s lien which are 
amendable under the statute cannot be first 
raised in the supreme court: James v. 
Brainard-Jackson & Co., 64 Wash. 175, 116 
Pae. 633. 

Error cannot be assigned on the judge’s 
comment on the evidence, where the re- 
marks were addressed to counsel during the 
trial and no exceptions were taken: Peyser 
v. Western Dry Goods Co., 53 Wash. 633, 
102 Pae. 750. 

Findings of fact not being necessary in 
equity, the omission to find a precedent 
tender of taxes paid does not vitiate a de- 
cree for the recovery of land sold for taxes: 
Thompson v. Emerson, 55 Wash. 138, 104 
Pac. 201. 

Where the trial court, in dismissing an 
equitable action, refused to make specific 
findings of fact and conclusions of law, it 
is not necessary, in order to secure a review 
on appeal, to take exceptions to an oral 
opinion rendered at some length, which the 
court stated could be written out by the 
stenographer and considered as findings, 
where it contained only informal statements 
that did not cover the controversy: McIntyre 
v. Johnston, 63 Wash. 323, 115 Pac. 509. 

As to the conclusiveness of documentary 
evidence against the party introducing it, see 
note in 7 Ann. Cas. 381. 

But as to when the transcript shows no 
exception save such as appears from the 
elerk's minutes, see note in 8 L. R. A. 608 
(611). 

As to the right to question sufficiency of 
complaint for the first time on appeal, see 
note in 3 Ann. Cas. 545. 

As to improper statements, etc., of the 
court as matter of appeal, see note in 46 
L. B. A. 648. 


A general exception to a specifie finding 
is sufticient without any specification of the 
reasons therefor: Prince v. Prince, 64 Wash. 
552, 117 Pac. 255. 

One general exception to separate findings 
given, some of which are correct, and to 
requests for separate findings refused, is in- 
sufficient to secure a review of the evidence; 
and the statement of facts will be consid- 
ered only as to the rulings of the court on 
the admission and exclusion of the evidence: 
Seattle Automobile Co. v. Stimson, 66 Wash. 
548, 120 Pac. 73. 

Affidavits used on motion for a new trial 
cannot be considered on appeal unless made 
part of the record by bill of exceptions or 
statement of facts: Gazzam v. Zimmer, 68 
Wash. 41, 122 Pac. 366. 

Under this section. general exceptions to 
the report of a referee are sufficiently defi- 
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nite and specific where it is specified that 
the party excepts to each and every finding 
as contrary to the evidence and the law and 
that the conclusions are not supported by 
the findings of fact: Pederson v. Parke, 68 
Wash. 482, 123 Pac. 777. 3 


Where the trial court has acted upon ex- 
ceptions to the findings of a referee, the 
technical sufficiency of the exceptions is im- 
material: Pederson v. Parke, 68 Wash. 482, 
123 Pac. 777. 


General exceptions to findings of fact, 
stated to the judge at the time of filing the 
findings, noted by the judge at the foot of 
the findings specifying the finding excepted 
to by number, are suficient to obtain a re- 
view of the findings; and in the absence of 
any showing to the contrary, it will be pre- 
sumed that the notation of the exceptions 
was made by the judge: Hallidie Co. v. 
Washington Brick, Lime & Mfg. Co., 70 
Wash. 80, 126 Pac. 96. 


Exceptions to the conclusions of law or 
to the judgment are not necessary to obtain 
a review of the findings and judgment: Hal- 
lidie Co. v. Washington Brick, Lime & Mfg. 
Co., 70 Wash. 80, 126 Pac. 96. 

Findings in an equity case, to be reviewed, 
must be excepted to; but failure to except 
is not ground for striking the statement of 
facts where the error assigned is in the re- 
jection of evidence: Berens v. Cox, 70 Wash. 
627, 127 Pac. 189. 

As to the ag ag of general exceptions, 
see note in 6 L. B. A. 608. 


§ 384. 

Section 339 merely changed the time for 
making the same and not the method; and 
exceptions not stated to the trial judge and 
noted in the minutes or embodied in the 
record, as required by this section, but 
merely filed in writing without being called 
to the court’s attention, are unavailing and 
cannot be considered on appeal: Coffey v. 
Seattle Elec. Co., 59 Wash. 686, 109 Pac. 
202. 

An oral request for qualification of in- 
structions about to be given, and argument 
thereon wherein appellant’s counsel claimed 
that it would be error to refuse the request, 
cannot take the place of exceptions, and 
error cannot be assigned thereon when no 
exceptions were taken to the action of the 
court: Gerber v. Aetna Indemnity Co., 61 
Wash. 184, 112 Pac. 272. 

Exceptions to instructions, not taken at 
the trial but filed in writing with the clerk 
thereafter, are not taken in time, and error 
cannot be assigned thereon: Gerber v. Aetna 
Indemnity Co., 61 Wash. 184, 112 Pac. 272. 

Written exceptions to instructions filed 
with the clerk and not in any way consid- 
ered by tbe court are insufficient: White v. 
Ratliff, 61 Wash. 383, 112 Pac. 502. 

The evidence cannot be reviewed in the 
absence of exceptions to the findings of fact: 
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Hruby v. Lonseth, 63 Wash. 589, 116 Pas. 
26 


Where an exception to an instruction that 
a street railway company owes the highest 
degree of care to avoid injury to one who 
is about to become a passenger is excepted 
to because it “did not leave to the jury the 
question whether the plaintiff presented her- 
self at the proper time and place,” error 
cannot be assigned thereon for the reason 
that the company owes such degree of care 
only to persons who had already become 
passengers, notwithstanding that it was un- 
necessary to state the reasons for the excep- 
tion under this section: Harkins v. Seattle 
Elec. Co., 53 Wash. 184, 101 Pac. 836. 

An objection that an instruction as to 
negligence of the driver of an automobile 
in any of the respects provided in the city 
ordinances or otherwise” is outside the alle- 
gations of the complaint, and is unavailing. 
in view of the rule that the complaint may 
be deemed amended, there being no objec- 
tion that it goes beyond the evidence: 
Domke v. Gunning, 62 Wash. 629, 114 Pac. 
436. 

As to its being essential to object in the 
court below in order to have the objection- 
able matter considered on appeal, see notes 
in 5 L. R. A. 591, and 8 L. R. A. 608. 

An exception to an order denying a mo- 
tion for a new trial cannot be deemed an 
exception to findings of fact, within the 
meaning of this section: Fender v. McDon- 
ald, 54 Wash. 130, 102 Pac. 1026. 

One general exception to each and every 
one and every part of all the instructions is 
insufficient, under this section, to secure a 
review of the instructions on appeal: Car- 
roll v. Washington Water Power Co., 56 
Wash. 467, 105 Pae. 1026; State v. Malla- 
han, 66 Wash. 21, 118 Pac. 898; McMillen 
v. Hillman, 66 Wash. 27, 118 Pac. 903; 
State v. Counort, 69 Wash. 361, 41 L. R. 
A., N. S., 95, 124 Pac. 910. 

As to what the bill of exceptions must 
show, see note in 8 L. R. A. 611, 


§ 387. 


Findings of a referee which are not ex- 
ected to import verity: In re Commercial 
Bank of Snohomish County, 57 Wash. 381, 
106 Pac. 1124. 

Error cannot be assigned upon the offering 
‘of incompetent evidence and improper con- 
duct of counsel, where no exceptions are re- 
served, in the absence of a positive showing 
of prejudice or a verdict contrary to the 
clear preponderance of the evidence: Smith 
v. Hewitt-Lea Lumber Co., 55 Wash. 357, 
194 Pac. 651. 

Findings not excepted to will be presumed 
to be supported by the evidence: Hunt v. 
Panhandle Lumber Co., 66 Wash. 645, 120 
Pac. 538. 

In the absence of a statement of facts 
and of exceptions to the findings of fact, 
the objection that the evidence does not 
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sustain the findings is not r e on a 

al: Purcell Safe Co. v. 

ash. 205, 121 Pac. 53. 

An objection that evidence should have 
been struck out cannot be urged on appeal 
where no motion to strike was made below: 
State v. Wappenstein, 67 Wash. 502, 121 
Pac. 989. 

A motion to strike out all the evidence of 
a witness is properly denied where part of 
it was relevant: State v. Wilson, 68 Wash. 
464, 123 Pac. 795. 

Error cannot be predicated upon the re- 
ception of evidence to which no objection 
was made below: State v. Downer, 68 Wash. 
672, 123 Pac. 1073. 

Error cannot be predicated upon a vari- 
ance where no objection was made to the 
admission of the evidence and the point was 
not suggested below: Klain v. Kaufman, 69 
Wash. 35, 124 Pac. 213. 

One general exception to the refusal of 
appellant’s proposed findings is insufficient 
to obtain a review of tho evidence to deter- 
mine whether. findings unexcepted to are 
supported: Meacham v. Seattle, 69 Wash. 
238, 124 Pac. 1125. 


INSTRUCTIONS, AND FAILURE OR 
REFUSAL TO GIVE INSTRUCTIONS.— 
An instruction not excepted to that a brake- 
man on an interurban electric railway, sent 
ahead by a conductor to flag another train, 
is a fellow-servant of the conductor, be- 
comes the law of the case: Sipes v. Puget 
Sound Elec. R., 54 Wash. 47, 102 Pac. 1057. 

In an action upon a fire insurance policy, 
error cannot be predicated on the denial of 
a new trial because the evidence showed an 
increase in the hazards, in violation of the 
policy, where no exception was reserved to 
the instruction submitting that question to 
the jury: Staats v. Pioneer Ins. Assn., 55 
Wash. 51, 104 Pac. 180. 

Error in instructions cannot be urged 
where no exceptions appear in the record: 
Ankeny v. Young Bros., 58 Wash. 634, 109 
Pac. 109. 

Instructions, not excepted to, become the 
law of the case: Sexsmith v. Brown, 61 
Wash. 164, 112 Pac. 337. 

In the absence of exceptions to instruc- 
tions, they will not be reviewed on appeal: 
State v. Garland, 65 Wash. 666, 118 Pac. 
907. 

Error cannot be predicated upon instruc- 
tions where no exceptions were taken: Mor- 
risey v. Schultz, 68 Wash. 237, 122 Pae. 
1065; Dalton v. Union Gap Irr. Co., 69 
Wash. 303, 124 Pac. 1128. 

Instructions cannot be reviewed on appeal 
where no exceptions were taken, even where 
accused is defended by counsel appointed 
by the court: State v. Andrews, 71 Wash. 
181, 127 Pac. 1102. 


NECESSITY FOR EXCEPTIONS TO 
DECISION OR FINDINGS IN GEN- 
ERAL: See 4 Remington’s Digest, “Appeal 
and Error,” 53 145-150; Okanogan Valley 
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Bank v. Evans, 59 Wash. 267, 109 Pac. 795; 
Craver v. Mossbach, 57 Wash. 662, 107 Pac. 
1037, 109 Pac. 1016; Fender v. McDonald, 
54 Wash. 130, 102 Pac. 1026; Yakima 
Groeery Co. v. Benoit, 56 Wash. 208, 105 
Pae. 476; Wiemann v. Jackman R. Co., 57 
Wash. 682, 107 Pac. 844; Pease v. Clayton, 
62 Wash. 26, 112 Pac. 943; Pack v. Peabody, 
58 Wash. 76, 107 Pac. 839; Snohomish River 
Boom Co. v. Great Northern R. Co., 57 Wash. 
693, 107 Pac. 848. 

The absence of exeeptions to the findings 
does not preclude inquiry as to whether the 
findings and admitted facts sustain the judg- 
ment: Smith v. Hurley-Mason Co., 67 
Wash. 683, 122 Pace. 361. 

Error cannot be predicated upon the ex- 
clusion of evidenee on a point in issue 
where no exceptions were taken to findings 
of fact establishing the facts thereon: State 
ex rel. Warehouse & Realty Co. v. Spokane, 
65 Wash. 385, 118 Pac. 321. 

In the absence of the evidence or excep- 
tions, the findings are conclusive, and the 
appellant, being satisfied therewith, waives 
no right by failing to move for a new trial, 
but is entitled to a proper judgment on the 
findings: Peterson v. Lone Lake Lumber 
Co., 58 Wash. 72, 107 Pac. 857. 

An appeal will be dismissed as presenting 
no issues, where the appellant states that 
findings were made, no exceptions thereto 
appear in the record, and the record fails 
to show the findings or the final judgment: 
Yatsuyanagi v. Shimamura, 57 Wash. 42, 
106 Pae. 503. ) 

Upon striking a statement of facts for 
want of any exceptions to the findings, the 
appeal will be dismissed, when no questions 
are raised outside of the statement: Yakima 
Grocery Co. v. Benoit, 56 Wash. 208, 105 
Pac. 476. 

A statement of facts not filed within the 
time limited by statute will be struck out 
on motion, and the judgment affirmed where 
the errors assigned cannot be reviewed with- 
out the aid of the statement: McDonald v. 
Van Houten, 59 Wash. 593, 110 Pac. 428. 

As to the requirement that the appellant 
must have objected in the lower court in 
order to have the point considered on ap- 
peal, see notes in 5 L. R. A. 591, and 8 L. 
R. A. 608. 


§ 388. 

The appellant has a right to file a state- 
ment of facts . in narrative form, but the 
burden is upon him to furnish a sufficient 
statement to show the facts upon which 
error is predicated: State ex rel. Hofstetter 
v. Sheeks, 63 Wash. 408, 115 Pac. 859. 

As to what the record on appeal must 
show, see note in 8 L. R. A. 611. 

Upon a question as to breach of covenant 
in a deed of certain lots, the contention that 
part of the lots are claimed by a city as a 
street cannot be considered on appeal, in the 
absence of the evidence on the subject, or 
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any finding thereon by the trial 


judge 
— v. Burke, 61 Wash. 203, 112 Pac. 


An assignment of error in the admission 


of evidence varying the terms of a written 
contract will not considered on appeal 
where the evidence is not brought up in 
the record by bill of exceptions or statement 
of facts, and the judgment might have been 
sustained by other competent evidence: Reh- 
low v. Schmitt, 63 Wash. 666, 116 Pac. 267. 

The allowance for receiver's fees cannot 
be reviewed on appeal in the absence of a 
statement of facts or bill of exceptions con- 
taining the evidence upon which the court 
based the allowance, it being presumed that 
the court did not abuse its discretion: Loh- 
man v. Claussen, 55 Wash, 498, 104 Pac. 
624. 


AFFIDAVITS: See 4 Remington’s Di- 
gest, “Appeal and Error,” § 272; State v. 
Lee Wing Wah, 53 Wash. 294, 101 Pac. 873; 
Haines & Spencer v. Kelley, 57 Wash. 219, 
106 Pac. 776; Rehmke v. Fogarty, 57 Wash. 
412, 107 Pac. 184; Swanson v. Pacific Ship- 
ping Co., 60 Wash. 87, 110 Pac. 795. 

The denial of a new trial will not be re- 
viewed on appeal where the affidavits on 
which the motion was made are not brought 
up by bill of exceptions or statement of 
facts: State v. Stapp, 65 Wash. 438, 118 
Pac. 337. 

As to the seeking of reversal of order 
= new trial, see note in 28 L. R. A., N. 8., 

0. 

Affidavits on motion for a new trial, not 
made a part of the record by bill of excep- 
tions or statement of facts, cannot be con- 
sidered on appeal: State v. Moran, 66 Wash. 
588, 120 Pac. 86. 

Upon appeal from an order granting a 
new trial, affidavits not brought up by 
statement of facts cannot be considered, 
and it is not sufficient to have them attached 
as exhibits without identification by the 
judge’s certificate: Hale v. City Cab, Car- 
riage & Transfer Co., 66 Wash. 459, 119 
Pac. 837. 

An appeal from an order denying a motion 
to vacate a default judgment, which ap- 
pears to have been heard on affidavits, will 
be dismissed where the affidavits were not 
brought up by a bill of exceptions or state- 
ment of facts; and it is not sufficient that 
the defendant’s affidavit was attached to and 
made a part of the motion, where the tran- 
script shows that there was at least one 
other counter-affidavit considered: Sakai v. 
Keeley, 66 Wash. 172, 119 Pac. 190. 

As to right of plaintiff to appeal from a 
voluntary judgment of nonsuit, see note in 
9 Ann. Cas. 631. 

The decision of the trial court on an issue 
as to the defendant’s residence, on motion 
for a change of venue, cannot be disturbed 
on appeal where the evidence on the hearing 
is not brought up on appeal by bill of 
exceptions or statement of facts: Critler v. 
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Jacobson & Lindstrom, 66 Wash. 322, 119 
Pac. 819. 

Affidavits annexed to a motion to vacate 
& judgment and by reference made a part 
of the motion cannot be made a part of the 
record by the certificate of the clerk, and 
will not be considered on appeal in the 
absence of any statement of facts or bill 
of exceptions: Hayworth v. McDonald, 67 
Wash. 496, 121 Pac. 984. 


EXHIBITS.—Error cannot be predicated 
upon the admission in evidence of an exhibit 
which is not in the record on appeal: Staats 
= Pioneer Ins. Assn., 55 Wash. 51, 104 Pac. 
185. 

Unless incorporated in a bill of exceptions 
or statement of facts, affidavits and ex- 
hibits cannot be certified to the supreme 
court by the trial judge or considered on 
appeal: Kennedy Drug Co. v. Keyes. Drug 
Co., 58 Wash. 499, 109 Pac. 56. 


INCORPORATING INSTRUCTIONS 
REFUSED.—Error cannot be assigned on 
an exception to the refusal to give a re- 
quested instruction, where the transcript does 
not show that a request therefor was made 
in writing and filed as required by Bal- 
linger’s Code, section 5064: Northern Pae. 
R. Co. v. Myers-Parr Mill Co., 54 Wash. 447, 
103 Pae. 453. 

Error cannot be predicated on the refusal 
to give requested instructions when the in- 
structions given are not brought up in the 
record: State v. Newcomb, 58 Wash. 414, 109 
Pac. 355. 


FORM, ARRANGEMENT AND PUR- 
POSE.—Where two cases are tried together 
and one judgment entered, thus treating the 
cases as actually consolidated, but one state. 
ment of facts is necessary on appeal: Weath- 
erall v. Weatherall, 56 Wash. 344, 105 Pac. 
822. 


§ 389. 


NECESSITY OF FILING BEFORE 
SERVICE.—It is not ground for the dis- 
missal of an appeal that a proposed state- 
ment of facts, filed without service, was 
withdrawn, refiled, and served under an or- 
der of court, within the time for proposing 
the same: Weatherall v. Weatherall, 56 
Wash. 344, 105 Pac. 822. 

Under this section the filing must pre- 
cede the service or the statement will be 
struck out: State ex rel. Palmer Mountain 
Tunnel & Power Co. v. Superior Court, 63 
Wash. 442, 115 Pac. 845. 


CERTIFICATE: See 4 Remington’s Di- 
est, Appeal and Error,“ 58 313-317; 
telter v. Fowler, 62 Wash. 345, 113 Pac. 
1096, 114 Pac. 879; Delaski v. Northwestern 
Imp. Co., 61 Wash. 255, 112 Pac. 341. 

Proposed amendments to a statement of 
facts in narrative form cannot require the 
eubstitution of the stenographer’s minutes, 
and are insufficient if they do not point out 
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wherein the statement is erroneous: State 
ex rel. Hofstetter v. Sheeks, 63 Wash. 408, 
115 Pac. 859, | 


§ 390. 


_ Certificates, receipts and exhibits inserted 
in the statement of facts, which the trial 
judge refused to certify, certifying that 
they were no part of the evidence intro- 
duced at the trial, cannot be considered on 
appeal: North Star Trading Co. v. Alaska- 
ge aai Exposition, 63 Wash. 376, 115 
ac. 855. 


§ 391. 


Where the return of the trial judge shows 
that & proposed statement of facts in nar- 
rative form is untrue, an unqualified man- 
date to compel him to certify to the same 
will not issue, but he will be directed to 
specify his objections and give appellant 
opportunity to comply with his demands: 
State ex rel. Hofstetter v. Sheeks, 63 Wash. 
408, 115 Pac. 859. 

As to the resort to mandamus to compel 
the signing of a bill of exceptions, ete., see 
note in 98 Am. St. Rep. 902. 

‘Where, upon the settlement of a proposed 
statement of facts, to which no amendments 
were proposed, an issue of fact arises be- 
tween the judge and counsel as to what 
occurred at the trial, the supreme court will 
order a reference to another judge to take 
evidence and report his findings: Heath v. 
-TN Taxicab Co., 69 Wash. 69, 124 Pac. 


§ 392. 


This section authorizes the settlement of 
a statement of facts, after the death of the 
judge who tried the case, by his successor 

office; and if the judgment was rendered 
by a visiting judge in another county than 
that of his residence, his successor in office 
may certify the statement of facts while 


‘presiding as a visiting judge in such county: 


Gray’s Harbor Boom Co. v. Lownsdale, 54 
Wash. 83, 102 Pac. 1041, 104 Pac. 267. 

As to the right to new trial of party 
who has lost benefit of his exceptions from 
causes beyond his control, see note in 12 
Ann. Cas. 1056. And see note in 21 Ann. 
Cas. 262. 

The trial judge cannot require that the 
entire transcript of the reporter’s minutes 
be embodied in a statement of facts to 
which no amendments are proposed, because 
of his inability to decide upon its accuracy 
without a complete transcript of the re- 
porter’s minutes, since it is a duty devolving 
upon him to examine the statement and de- 
termine from his own judgment whether it 
contains “all the material facts, matters 
and proceedings” theretofore occurring in 
the cause and not a part of the record, and 
if it does not, to require their insertion: 
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State ex rel. Roberts v. Clifford, 55 Wash. 
440, 104 Pae. 631. 


COMPELLING ALLOWANCE OR SET- 
TLEMENT.—The supreme court can by 
mandate require the trial judge to settle 
and certify the statement of facts when 
the time arrives for the performance of such 


statutory duty: State ex rel. Roberts v. 


Chfford, 55 Wash. 440, 104 Pac. 631. 

As to mandamus to compel judge to sign 
bills of exception after expiration of the 
term, see note in 36 L. R. A., N. S., 1087. 
And see generally note in 98 Am. St. Rep. 
902. 


§ 393. 


PROPOSING STATEMENT OF FACTS 
OR BILL OF EXCEPTIONS: See 4 
Remington’s Digest, “Appeal and Error,” 
$$ 285-291; Lindsay v. Scott, 56 Wash. 206, 
105 Pac. 462; Mercer v. Lloyd Transfer Co., 
59 Wash. 560, 110 Pac. 389; Delaski v. 
Northwestern Imp. Co., 61 Wash. 255, 112 
Pac. 341; Russell v. Mitchell, 61 Wash. 178, 
112 Pae. 250. 

On appeal from a judgment entered Janu- 
ary 7th, the mailing of a proposed state- 
ment of facts on February 6th in ample 
time to reach its destination on the same 
day is a sufficient service within the thirty 
days limited by law: Northern Pac. R. Co. 
v. Smith, 68 Wash. 269, 122 Pac. 1057. 

A statement of facts which was not filed 
until more than four months after entry 
of the judgment is too late, and will be 
strack out on motion: Williams v. Spokane, 
67 Wash. 368, 121 Pac. 836. 

As to time in which notice of appeal may 
be filed, see note in 9 Ann. Cas. 731. 


§ 395. 


Under this section written instructions 
and requests for instructions are part of 
the record without being embodied in the 
statement of facts or bill of exceptions: 
PES v. Phillips, 59 Wash. 252, 109 Pac. 


§ 399. 


BIGHT TO: See 4 Remington’s Digest, 
“New Trial,” §§ 3-5; O’Brien v. American 
Casualty Co., 57 Wash. 598, 107 Pac. 519; 
Kincaid v. Walla Walla Valley Traction Co., 
4 1 7 334, 135 Am. St. Rep. 982, 106 

ae. 918. 


GROUNDS: See 4 Remington’s Digest, 
“New Trial,“ §§ 10-40; Merritt v. Hibbard, 
61 Wash. 368, 112 Pac. 350; Pealer v. 
Gray’s Harbor Boom Co., 54 Wash. 415, 103 
Pac. 451; Haggard v. Seattle, 61 Wash. 
499, 112 Pae. 503; Faben v. Muir, 59 Wash. 
250, 109 Pac. 798; Money v. Seattle, Ren- 
ton & S. R. Co., 59 Wash. 120, 109 Pac. 
307; In re Westlake Avenue, 60 Wash. 549, 
111 Pae. 780; Kincaid v. Walla Walla Val- 
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ley Traction Co., 57 Wash. 334, 185 Am. 
St. Rep. 982, 106 Pac. 918; In re Renton, 
61 Wash. 330, 112 Pac. 348; Winningham 
v. Philbrick, 56 Wash. 38, 105 Pac. 144; 
Columbia & Cowlitz River Boom & Rafting 
Co. v. Hutchinson, 56 Wash. 323, 105 Pae. 
636. 

Where, after trial, findings and judgment 
were entered without notice to the opposite 
party, an order denying a motion for a new 
trial on all grounds except as to the irregu- 
larity for want of notice, and vacating the 
judgment for the purpose of allowing pro- 
posed findings to made and exceptions 
taken, is not an order granting a new trial; 
and upon further proceedings for entry of 
judgment, it is not error to refuse a fur- 
ther trial on new evidence: Easterday v. 
Center, 65 Wash. 392, 118 Pac. 327. 


Where it is not an abuse of discretion to 
refuse a continuance on account of the ab- 
sence of a party, it is not an abuse of dis- 
cretion to refuse a new trial asked on the 
same grounds, the showing of a meritorious 
defense not being alone sufficient: Nye v. 
Manley, 69 Wash. 631, 125 Pac. 1009. 

A new trial should not be granted for 
failure to give an instruction which was 
not specifically requested: Grant v. Huschke, 
70 Wash. 174, 126 Pac. 416. 

The denial of a new trial, with expressions 
indicating that the trial judge would have 
arrived at a different conclusion, is not 
error, where the court did not indicate that 
the verdict was not sustained by the evi- 
dence, but only that he was in doubt about 
it: Naslund v. Svea Ins. Co., 64 Wash. 
520, 117 Pac. 264. 

A verdict for five hundred dollars for a 
wrongful ejection from a train, where the 
plaintiff was entitled to only nominal dam- 
ages, is the result of passion or prejudice 
and should be set aside and a new trial 
granted: Leek v. Northern Pac. R. Co., 65 
Wash. 453, 118 Pac. 345. 

As to failure to give nominal damages 
as reversible error, see note in 5 Ann. Cas. 
225. 

It is not an abuse of discretion in a pros 
ecution for receiving deposits in an insel- 
vent bank to refuse a new trial on the 
ground of prejudice of a juror, shown by 
the affidavit of two persons that the juror, 
before the trial, had stated that he had 
lost money through the insolvency of the 
bank, where the juror denied the statement, 
but recalled a conversation with such per- 
sons in which he had stated that another 
had lost money, and that the conversation 
had made so little impression that he had 
forgotten it at the time of the trial: State 
v. Welty, 65 Wash. 244, 118 Pac. 9. 

Abuse of discretion in refusing a new 
trial on the ground of the insanity of a 
juror will not be found, where it appears 
that eight years had elapsed since the juror 
had been discharged as cured and ad- 
judged sane, and his examination on his 
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voir dire was not brought up on appeal; 
and an attack of insanity some months 
after the trial would not show that the juror 
was insane at the time of the trial: State 
v. Welty, 65 Wash. 244, 118 Pac. 9. 


As to new trial, on the ground of mis- 
conduct of juror, as vesting in the discre- 
tion of the court, see note in Ann. Cas. 
1912D, 1018. 

A quotient verdict will not be set aside 
as arrived at by lot or chance where it was 
not shown that there was an agreement to 
abide by the result, and there was no at- 
tempt to make the impeachment of the ver- 
dict complete: Wiles v. Northern Pac. R. 
Co., 66 Wash. 337, 119 Pac. 810. 

The denial of a new trial for misconduct 
of a juror is warranted, although four wit- 
nesses testified that the juror stated that 
he would hang the defendant if called as 
a juror, where the juror and one witness 
contradicted their testimony, the juror claim- 
ing that the conversation related to another 
crime: State v. Moretti, 66 Wash. 537, 120 
Pac. 102. 

As to the invalidity of quotient or chance 
verdicts, see note in 134 Am. St. Rep. 1061; 
also note in 11 L. R. A. 706. 

As to new trial on the ground of mis- 
conduct of juror, see note in Ann. Cas. 
1912D, 1018. 

It is an abuse of discretion to refuse to 
grant a new trial where the special inter- 
rogatories are conflicting and irreconcilable 
with the general verdict: Loy v. Northern 
Pac. R. Co., 68 Wash. 33, 122 Pac. 372. 


‘ARGUMENTS AND CONDUCT OF 
COUNSEL.—It is not misconduct of coun- 
sel entitling a party to a new trial that in 
argument to the jury counsel quoted the 
testimony of witnesses from the notes of 
the stenographer, no claim being made that 
they were incorrectly quoted: Ralton v. Sher- 
wood Logging Co., 54 Wash. 254, 103 Pac. 
28. 


It is not an abuse of discretion to refuse 
a new trial, asked because of a conversation 
held by respondent’s counsel with a jury- 
man, in a public place, in the presence of 
appellant’s counsel, no reference to the case 
being made in the conversation: Deighton 
v. Hover, 58 Wash. 12, 137 Am. St. Rep. 
1035, 21 Ann. Cas. 860, 107 Pac. 853. 

As to misconduct of counsel in arguments 
as ground for new trial, see notes in 97 Am. 
Dec. 630; 40 Am. Rep. 642; 50 Am. Bt. 
Rep. 572. 

As to remarks or conduct of counsel, 
other than during argument, as ground for 
new trial, see note in 100 Am. St. Rep. 696. 

It is not an abuse of discretion to grant 
a new trial for misconduct of counsel who 
misstated the ruling of the supreme court 
upon similar facts, placed before the jury 
the finding of the court in such case upon 
similar facts, improperly discussed the legal 
effect of answers to certain findings upon 
special interrogatories and their legal effect 
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upon the general verdict, where the court 
had a well-founded doubt, from the cumu- 
lative effect of these and other indiscre- 
tions, whether a fair trial had been had: 
Snider v. Washington Water Power Co., 66 
Wash. 598, 120 Pac. 88. 


It is not an abuse of discretion to grant 
a new trial for misconduct of counsel, 


where instructions to disregard various acts 


14 


and misconduct complained of did not ade- 
quately cover some of the instances, and 
left one of them wholly unwarranted: 
Snider v. Washington Water Power Co., 66 
Wash. 598, 120 Pac. 88. 


The refusal of a new trial for misconduct 
of counsel in argument to the jury is 
largely in the discretion of the trial court, 
and it is not an abuse of discretion to deny 
a new trial, where, in an action for in- 
juries sustained in a railway wreck through 
the admitted negligence of the railway com- 
pany, the only issue being the amount of 
the damages, counsel for plaintiff com- 
mented on the gross negligence of the de- 
fendant in an improper and inflammatory 
manner, and upon exceptions taken, the court 
ruled that the question of negligence had 
been eliminated and was not within the 
issues, especially where the trial court re- 
duced the amount of the verdict rendered: 
Taylor v. Spokane, Portland & Seattle R. 
Co., 67 Wash. 96, 120 Pac. 889. 


SURPRISE, ACCIDENT, INADVERT- 
ENCE OR MISTAKE: Mueller v. Washing- 
ton Water Power Co., 56 Wash. 556, 106 
Pac. 476; Mortimer v. Dirks, 57 Wash. 402, 
107 Pac. 184; Hardman Estate v. McNair, 
61 Wash. 74, 111 Pac. 1059. 


A new trial for surprise in that the acci- 
dent was shown to have occurred seventeen 
feet from the place alleged should not be 
granted after trial and verdict, when no ob- 
jection was made at the time and no con- 
tinuance requested: Knapp v. Chehalis, 65 
Wash. 350, 118 Pac. 211. 

As to surprise as a ground for a new 
trial, see note in 78 Am. Dec. 518. 

Where, on the opening of a condemnation 
trial, which lasted several days, defendant’s 
counsel gave notice of a claim for damages 
by reason of additional expense in shipping 
shingle bolts on the land, which was only 
twenty miles away, the relator cannot after 
verdict claim surprise from such a claim 
entitling it to a new trial, no claim of 
surprise or continuance being asked at the 
time notice was given: Chicago, Milwaukee 
& Puget Sound R. Co. v. Thayer, 65 Wash. 
402, 118 Pac. 318. 


NEWLY DISCOVERED EVIDENCE— 
DILIGENCE: See 4 Remington’s Digest, 
“New Trial,” § 35; Schoening v. Young, 55 
Wash. 90, 104 Pac. 132; Kincaid v. Walla 
Walla Valley Traction Co., 57 Wash. 334, 
135 Am. St. Rep. 982, 106 Pac. 918; Morti- 
mer v. Dirks, 57 Wash. 402, 107 Pac. 184; 
Coffer v. Erickson, 61 Wash. 559, 112 Pac. 
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643; Andersuu v. Woolley, 61 Wash. 236, 
112 Pac. 271. 

A new trial for newly discovered evidence 
ss to the kind of glasses worn by the plain- 
tif on a dark night is properly denied, since 
it probably would not, and certainly should 
rot, have changed the verdict: Harris v. 
Seattle, Renton & Southern R. Co., 65 Wash. 
27, 117 Pac. 601. 

In an action for personal injuries, it is 
not an abuse of discretion to refuse a new 
trial for newly discovered evidence as to 
general observations of neighbors regarding 

laintiff's health, where it was not of such 
orce a8 to be likely to change the result: 
oe v. Chehalis, 65 Wash. 350, 118 Pace. 
11. 

In a condemnation case, a new trial for 
newly discovered evidence as to the damages 
to land not taken is properly denied for 
want of diligence, where the relator’s en- 
gineers had visited and examined the land 
and should have advised themselves as to 
the situation before the trial: Chicago, Mil- 
waukee & Puget Sound R. Co. v. Thayer, 65 
Wash. 402, 118 Pac. 318. 

As to forgotten facts as newly discovered 
evidence, see note in 17 Ann. Cas. 317. 

An order granting a new trial for newly 
discovered evidence will not be disturbed on 
appeal where no abuse of discretion is 
shown, but, on the contrary, it appears 
that due diligence was used to discover the 
only eye-witness to the accident, and her 
whereabouts was not ascertained until too 
late to produce her at the trial, when a con- 
tinuance was immediately requested: Wal- 
graf v. Wilkeson Coal & Coke Co., 65 Wash. 
464, 118 Pae. 343. 

A new trial for newly discovered evidence 
should not be granted where the evidence 
would not affect the result: National Surety 
Co. v. Udd, 65 Wash. 471, 118 Pac. 347. 

A motion for a new trial on the ground 
of newly discovered evidence of a witness 
in a distant state, who was telegraphed to 
a day or two after the trial, is properly 
denied for want of a showing of diligence, 
where the circumstances showing diligence 
were not stated and it was not shown how 
or from whom the information was ob- 
tained: State v. O’Brien, 66 Wash. 219, 119 
Pae. 609. 

As to new trial for newly discovered evi- 
dence in case where a witness’ disability 
removed since trial had, see note in 17 Ann. 
Cas. 1165. 

A new trial for newly discovered evidence 
is properly denied, where it was based upon 
hearsay as to what two witnesses would 
testify to, and their affidavits were not 
produced, and no diligence in securing the 
evidence was shown: Wiles v. Northern Pac. 
B. Co., 66 Wash. 337, 119 Pac. 810. 

It is an abuse of discretion to refuse à 
new trial for insufficiency of the evidence 
to sustain the verdict where the evidence as 
a whole is insufficient, although there 18 
some slight evidence, which, standing alone, 
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might sustain the verdict: Koenig v. What- 
com Falls Mill Co., 67 Wash. 632, 122 Pac. 
16. 


A new trial for newly discovered evi- 
dence consisting of a letter in the party’s 
possession is properly denied where no ex- 
cuse was shown for failing to produce the 
letter: Citizens’ Nat. Bank v. Ariss, 68 
Wash. 448, 123 Pac. 593. 


Where a new trial was granted because 
the evidence was insufficient to sustain a 
verdict for the defendant, and the order 
was affirmed on appeal, upon a retrial of 
the same case upon substantially the same 
evidence, which was conflicting, it is an 
abuse of discretion to set aside a verdict 
for the plaintiff as not sustained by the 
evidence: Thomas & Co, v. Hillis, 70 Wash. 
53, 126 Pac. 62. 

A new trial for newly discovered evidence 
is properly refused where there was no re- 
quest for a continuance and no showing of 
diligence in procuring a witness who was 
found within a very few days after the 
trial: Spokane Portland Cement Co. v. 
Larson, 71 Wash. 301, 128 Pac. 641. 

It is not an abuse of discretion to refuse 
a new trial on the ground of the newly 
discovered evidence of a witness who would 
testify, in contradiction of several witnesses, 
that plaintiff had told him several years be- 
fore that he was ruptured and unable to 
do hard work, where the same was contra- 
dicted by counter-affidavits, and it is not 
probable that the evidence would change 
the result: Hazlett v. Seattle Elec. Co., 71 
Wash. 377, 128 Pac. 677. 

It is not error to refuse plaintiff a new 
trial for newly discovered evidence as to 
defendant’s negligence, when the case was 
properly dismissed because of plaintiff's con- 
tributory negligence: Armstrong v. Spokane 
& Inland Empire R. Co., 71 Wash. 624, 129 
Pac. 379. 

As to newly discovered evidence, as 
ground for new trial, same bearing on con- 
tradictory statements of witness, see note 
in Ann. Cas. 1912D, 1856. 


CUMULATIVE EVIDENCE: See 4 Rem- 
ington’s Digest, “New Trial,” §37; Galena 
Nat. Bank v. Ripley, 55 Wash. 615, 26 L. 
R. A., N. S., 993, 104 Pac. 807; Kincaid 
v. Walla Walla Valley Traction Co., 57 
Wash, 334, 135 Am. St. Rep. 982, 106 Pac. 
918; In re Wells, 60 Wash. 518, 111 Pac. 
778; State v. Gray, 61 Wash. 549, 112 Pac. 
641; Hardman Estate v. McNair, 61 Wash. 
74, 111 Pac. 1059. 

A new trial should not be granted for 
newly discovered evidence as to the place of 
an accident, where the same was only cumu- 
lative: Ronald v. Pacific Traction Co., 65 
Wash. 430, 118 Pac. 311. 

As to what is cumulative evidence in this 
connection, see note in 14 L. R. A. 609. 

A new trial should not be granted for 
newly discovered evidence that was merely 
cumulative or impeaching and no excuse was 
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offered for not producing the witnesses at 
the first trial: Stewart v. Bowen, 70 Wash. 
195, 126 Pac. 414. 


IMPEACHMENT OF WITNESS.—A 
new trial for newly discovered evidence is 
properly refused where the evidence merely 
tended in a slight degree to impeach the 
evidence of the prosecuting witness: State 
v. Gaasch, 56 Wash. 381, 105 Pac. 817; 
Olson v. Gill Home Inv. Co., 58 Wash. 151, 
27 L. R. A., N. S., 884, 108 Pac. 140. 

A uew trial for newly discovered evidence 
is properly refused where the new evidence 
is merely impeaching and could or should 
have had but small probative value, and 
should not have changed the result: State v. 
Kincaid, 69 Wash. 273, 124 Pac. 684. 


§ 402. | 


PROCEEDINGS TO PROCURE NE 
TRIAL: See 4 Remington’s Digest, “New 
Trial,” §§ 43-58; O’Brien v. American Cas- 
ualty Co., 57 Wash. 598, 107 Pac. 519; 
State Bank of Washington v. Spokane- 
Columbia River R. & Nav. Co., 53 Wash. 
528, 102 Pac. 414; Meza v. Pfister Co., 54 
Wash. 7, 102 Pac. 871; Winningham v. 
Philbrick, 56 Wash. 38, 105 Pac. 144; 
Mueller v. Washington Water Power Co., 56 
Wash. 556, 106 Pac. 476; Ralton v. Sher- 
wood Logging Co., 54 Wash. 254, 103 Pac. 
28; Sexsmith v. Brown, 61 Wash. 164, 112 
Pac. 337. 

Where an order for a new trial is made 
conditional upon payment of costs within a 
limited time, a motion to extend the time 
made after default is too late, as it would 
be in effect granting permission to inter- 
pose a second motion for a new trial: Green 
v. Russell, 71 Wash. 379, 128 Pac. 645. 


§ 404. 


CONCLUSIVENESS IN GENERAL.— 
An appeal from a judgment does not sus- 
pend its effect as res judicata: Kaufman 
v. Klain, 69 Wash. 113, 124 Pac. 391. 

As to the effect of appeal or right of 
appeal, upon judgment as res adjudicata, 
see note in 37 Am. St. Rep. 29-32. 

Matters determined on a former appeal 
are res judicata in an action by defendants 
against the plaintiffs and their surety on 
an injunction bond given in the former ac- 


tion: Mead v. Kalberg, 70 Wash. 517, 127 . 


Pac. 185. 

As to conclusiveness of judgments in other 
actions involving the same question, see 
note in 38 Am. Rep. 778. 

As to the persons and matters concluded 
by a judgment generally, see note in 15 
Am. St. Rep. 142; also in 1 L. R. A. 527; 
3 L. R. A. 142; 7 L. R. A. 577; 11 L. R. A. 
155. 

A default judgment entered upon false 
proof of service cannot be set aside for want 
of jurisdiction, where it appears that there 
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was a further valid service of process, al- 
though no proof thereof was made before 
judgment; and the burden of proof is upon 
the defendant to show that no valid service 
was made: McHugh v. Conner, 68 Wash. 
229, 122 Pac. 1018. 

As to collateral attack upon judgment on 
the ground of a false return of process, see 
note in 19 Am. Dec. 139; also note in 124 
Am. St. Rep. 768. 

Where, in an action against a bank, an 
order of default mentions a return of the 
sheriff showing that service was duly made, 
and that the defendant had appeared by 
attorneys, and there was on record an aff- 
davit by one M. that he had served the 
summons and complaint on B., vice-presi- 
dent, and K., a trustee of the defendant, 
the affidavit of B. that he had never quali- 
fied and had refused to accept the office of 
vice-president, and was not an officer, is 
insufficient to overcome recitals in the judg- 
ment that the defendant had been duly 
served with a summons and complaint, such 
afidavit not being conclusive, and it not 
appearing that it was not contradicted by 
Other evidence,-or that the sheriff did not 
make any return: Silvain v. Benson, 68 
Wash. 286, 123 Pac. 457. 

As to grounds, effective or otherwise, for 
setting aside a judgment, see, generally, 
note in 23 Am. St. Rep. 104. 


JUDGMENT ON DEMURRER.—Where 
a demurrer to the merits of a petition in 
intervention is sustained and the complaint 
dismissed, the judgment is final and a bar 
to any recovery on the grounds stated: State 
ex rel. Schmidt v. Superior Court, 62 Wash. 
556, 114 Pac. 427. 

As to judgments or decree on merits 
rendered on demurrer as constituting former 
adjudication, see note in Ann. Cas. 19134A, 
541. 

A judgment sustaining a demurrer and 
dismissing an action brought by a citizen 
and taxpayer against a city clerk to enjoin 
the holding of a local option election on the 
ground that the petition therefor was in- 
sufficient is res judicata and a bar to a 
similar action brought for the same pur- 
pose by another citizen and taxpayer alleg- 
ing his special interest as a retail liquor 
dealer, where it is not shown that the former 
suit was fictitious or collusive: State ex rel. 
Forgues v. Superior Court, 70 Wash. 670, 
127 Pac. 313. 


DECISION OR FINDINGS OF COURT 
WITHOUT JUDGMENT. — An answer 
pleading that another action between the 
same parties involving the same subject mat- 
ter had been tried and decided in favor of 
the defendant, and that findings were being 
prepared, is bad as a plea in bar, since no 
final judgment therein had been entered: 
Westmoreland Co. v. Howell, 62 Wash. 146, 
113 Pac. 281. ä 

As to the necessity of entry of the judg- 
ment to make it effective, see note in 129 
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Am. St. Rep. 745. And see note in 87 Am. 
St. Rep. 665, and 28 L. R. A. 621. 


PENDENCY OR DENIAL OF MOTION 
TO OPEN OR VACATE JUDGMENT: See 
4 Remington’s Digest, “Judgment,” § 191; 
Buneh v. Pierce County, 53 Wash. 298, 101 
Pac. 874; Meisenheimer v. Meisenheimer, 
55 Wash. 32, 133 Am. St. Rep. 1005, 104 
Pac. 159; Flueck v. Pedigo, 55 Wash. 646, 
104 Pae. 1119; Newell v. Young, 59 Wash. 
286, 109 Pac. 801; Boylan v. Bock, 60 Wash. 
423, 111 Pac. 454. 


The denial of a motion to vacate the ap- 
pointment of a receiver of a corporation, 
entered in a collusive suit through ex parte 
proceedings, is not res judicata or a bar to 


a subsequent suit by the corporation to 


vacate the receivership and set aside the 
salee made therein: Goodale Phonograph 
Co. v. Valentine, 69 Wash. 263, 124 Pac. 
691. 


As to a judgment as a bar generally when 
made upon a mere collateral issue, see note 
in 11 L. R. A. 310. 

As to what is required to make a judg- 
ment a bar, see note in 14 Am. St. Rep. 
250. 


JUDGMENT OF DISMISSAL: See 4 
Remington’s Digest, “Judgment,” §§ 187- 
189; Krug v. Hendricks, 54 Wash. 209, 102 
Pac. 1049; McGuire v. Bryant Lumber & 
Shingle Mill Co., 53 Wash. 425, 102 Pac. 
237; Nunn v. Mather, 60 Wash. 484, 111 
Pac. 566; McKim v. Porter, 60 Wash. 270, 
110 Pac. 1073. 

A judgment dismissing an action for di- 
vorce, based on the ground of cruelty, is res 
judieata and a bar to another action based 
upon acts of cruelty that occurred prior to 
the time of the trial: Stay v. Stay, 53 Wash. 
534, 102 Pac. 420. 

As to a decree against plaintiff in a 
divorce suit, as a bar to a similar suit by 
him subsequently on the same grounds, see 
note in 26 L. R. A. 577. 

A judgment in an equity case, after trial, 
dismissing the action on defendant’s motion 
for the reason that the plaintiffs failed to 
prove any of the material facts necessary 
to a recovery, is a judgment on the merits, 
and a bar to another action, regardless of 
whether it was called a dismissal or a 
nonsuit: Michel v. White, 64 Wask. 341, 116 
Pac. 860. 

As to the effect of a nonsuit as res ad- 
judicata, see note in 49 Am. St. Rep. 831. 

Findings are not necessary to sustain 8 
judgment of dismissal: Lamar v. Anderson, 
71 Wash. 314, 128 Pac. 672. 

As to dismissal of action by agreement as 
res judicata, see note in 13 Ann. Cas. 655. 


PERSONS CONCLUDED: See 4 Reming- 
ton’s Digest, “Judgment,” §§ 154-212; Wick 
v. Rea, 54 Wash. 424, 103 Pac. 462; Holly 
v. Munro, 55 Wash. 311, 133 Am. St. Rep. 
2028, 104 Pac. 508; Merz v. Mehner, 57 
Wash. 324, 106 Pac. 1118; McLiesh v. Ball, 
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58 Wash. 690, 187 Am. 8t. Rep. 1087, 109 
Pac. 209; Anderson v. Burgoyne, 60 Wash. 
511, 111 Pac. 777; State ex rel. Schmidt 
v. Superior Court, 62 Wash. 556, 114 Pac. 
427; State ex rel. Nicomen Boom Co. v. 
North Shore Boom & Driving Co., 55 Wash. 
1, 103 Pac. 426; Bevan v. Muir, 53 Wash. 
54, 32 L. R. A., N. S., 588, 101 Paec. 485; 
Bradley Eng. & Mfg. Co. v. Heyburn, 56 
Wash. 628, 134 Am. St. Rep. 1127, 106 Pac. 
170; State ex rel. McConihe v. Steiner, 58 
Wash. 578, 109 Pac. 57. 

Where a wife was living separate and 
apart from her husband, after her action 
for a divorce had been denied on the merits, 
and their community property was con- 
demned, she cannot, in the condemnation 
suit, seek the adjudication of her community 
rights or her right to separate maintenance, 
as she is bound by the former adjudication 
that she is not justifiably living separate 
and apart from her husband: Stay v. Stay, 
59 Wash, 651, 101 Pac. 549. 

As to effect of divorce suit upon commun- 
ity property in the absence of adjudication, 
see note in 11 L. R. A. 103. 

An order discharging a guardian of an 
insane person by a court having general 
jurisdiction will be presumed to have been 
regularly made until the contrary appears, 
and is conclusive on collateral attack: Jor- 
— v. Winter, 69 Wash. 573, 125 Pac. 

As to the conclusiveness of decrees of 
courts having exclusive jurisdiction of es- 
tates of decedents and incompetent persons, 
see note in 106 Am. St. Rep. 642. 

A judgment against the holder of a con- 
tract for the purchase of land from the 
state, determining his right to the waters 
of a stream, is conclusive upon one deriving 
his title through the grantee of the state, 
to whom the contract holder assigned the 
contract: State ex rel. Olding v. Stampfiy, 
69 Wash. 368, 125 Pac. 148. 

As to the effect of a judgment, enjoining 
the use of real property in a certain man- 
ner, upon the right of a subsequent holder 
to use the property in the same manner, 
see note in 13 L. R. A., N. S., 462. 

A defendant is estopped by laches and 
by a restraining order, unappealed from, 
from attacking a judgment on the ground 
of fraud, where, on his appeal from an 
order refusing to vacate the judgment on his 
petition, the appeal was dismissed because 
he had failed to obtain permission of the 
supreme court to attack the judgment, and 
for three years thereafter neglected to obtain 
such permission, and was meanwhile re- 
strained from bringing any action affecting 
plaintiff’s title to the land which was the 
subject of the former suit: Kath v. Brown, 
69 Wash. 306, 124 Pac. 900. 

As to vacating of judgment on ground 
of fraud, see note in 14 Am. Dec. 636. 

As to negligence as bar to relief in a 
proceeding to vacate judgment, see note in 
53 Am. St. Rep. 444. 
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In an action by grantees acting merely as 
brought 


trustees of judgment debtors, 


against the purchasers of the property at 
execution sale to set aside the judgment and 
sale as fraudulent and void, a judgment 


quieting the title of the purchasers is res 
judicata as far as the title to the property 


is concerned, and bars a subsequent action 


by the judgment debtors against the judg- 
ment creditors to set aside the judgment, 


which was satisfied by the execution sale: 


— v. Wheeler, 66 Wash. 519, 120 Pac. 


An order in probate setting aside a home- 
stead to a widow is res adjudicata, if the 
court had jurisdiction and the administrator 
appeared or had sufficient notice to appear 
Fairfax v. 


and try out the question: 
Walters, 66 Wash. 583, 120 Pac. 81. 


As to suit to remove eloud from title, by 
urchaser at execution sale, see note in 12 


R. A., N. S., 66. 


As to effect of an order of probate court 
setting aside homestead to a widow, see 


note in 129 Am. St. Rep. 794. 


A judgment against part of the makers of 


a note, obtained by a bank as transferee, is 
not conclusive on the other makers that the 
bank was a holder in due course, in a subse- 


quent action against them for contribution: 
e v. Nichols, 71 Wasb. 656, 129 Pac. 

73. 

As to the conclusiveness of a judgment 
against persons not parties to the action, 
see note in 2 Am. St. Rep. 876. 

As to a judgment’s conclusiveness upon 
matters not within the issues of the case 
determined, see note in 8 Am. St. Rep. 229. 
See, also, notes in 6 Ann. Cas. 104, and 38 
L. R. A., N. S., 1023. 


BAR AND MATTERS CONCLUDED: 
See 4 Remington’s Digest, “Judgment,” 
$$ 213-236; Bradley Engineering & Mach. 
Co. v. Muzzy, 54 Wash. 227, 18 Ann. Cas. 
1072, 103 Pac. 37; Bartlett Estate Co. v. 
Fairhaven Land Co., 56 Wash. 434, 105 Pac. 
846; O’Connor v. Enos, 56 Wash. 448, 105 
Pac. 1039; Harstad v. Olson, 57 Wash. 264, 
106 Pac. 741; Struntz v. Hood, 57 Wash. 
578, 107 Pac. 352; McPherson Bros. Co. v. 
Okanogan County, 61 Wash. 239, 112 Pac. 
267; Savage v. Tacoma, 61 Wash. 1, 112 Pac. 
78; Gladden v. Jacobowski, 61 Wash. 242, 
112 Pac. 268; Martin v. Barger, 62 Wash. 
672, 114 Pac. 505; State ex rel. Schmidt v. 
Superior Court, 62 Wash. 556, 114 Pac. 427. 


As to conclusiveness of judgments gen- 
erally, see notes in 1 L. R. A. 572; 3 L. R. 
A. 142; 7 L. R. A. 577; 11 L. R. A. 155. 

Where a wife left her home and at once 
brought action for divorce on the ground of 
eruclty, dismissal of the action on the merits 
and a finding that the defendant was not at 
fault, is res judicata and a bar to an action 
for a divorce on the grounds of constructive 
abandonment by reason of cruelty and of 
failure to support since the former action, 
in the absence of any showing that the wife 
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attempted to return and receive support at 
oo Stay v. Stay, 53 Wash. 534, 102 Pac. 


As to the effect of a judgment as a bar 
to an action, subsequently brought upon 
virtually the same facts, see notes in 38 Am. 
Rep. 778. See, also, note in 15 Am. St. Rep. 
142; also notes in 9 Ann. Cas. 187, and Ann. 
Cas. 1913A, 466. 


As to dismissal of action on the merits, 
as bar to subsequent suit in another jurisdic- 
tion, see note in 19 Ann. Cas. 1016. 


As to effect of decree against plaintiff in 
a divorce suit as bar to similar suit subse- 
quently, see note in 26 L. R. A., N. S., 577. 

Where a lower riparian owner brought an 
action claiming forty inches of the flow of 
a creek, and was adjudged the prior right 
to use but nine inches, as the “reasonable 
portion” of the waters belonging to him, the 
judgment is res judicata and a bar to a 
second action brought against the same par- 
ties to determine his rights to the waters as 
a riparian owner: Farwell v. Brisson, 66 
Wash. 305, 119 Pac. 814. 

In an action to foreclose mortgages a 
plea of former adjudication is established 
where plaintiff admitted that in a former 
action brought against him by the defend- 
ant for wages, he (the plaintiff) had set up 
in defense an indebtedness to him for ad- 
vances made which he sought to recover and 
which was represented in part by the mort- 
gages, and the case was submitted to a jury 
with directions to bring in a verdict in favor 
of the party to whom any balance was due; 
and it is immaterial that the parties were 
not all the same in both actions, the other 
persons not being primarily interested and 
merely proper parties: Kaufman v. Klain, 69 
Wash. 113, 124 Pac. 391. 

As to the effect, upon a mortgage as a 
lien, of an adjudication in respect of the 
indebtedness alleged to be secured by it, 
see note in 24 L. R. A., N. S., 1095. 

In an action for breach of covenant 
against encumbrances, where the plaintiff 
failed to allege either an eviction or a dis- 
charge of the encumbrances, and the court 
instructed the jury that they could award 
nominal damages only, and refused leave to 
file a supplemental complaint showing an 
eviction subsequent to the commencement of 
the action because it was not timely made, 
judgment for nominal damages is res judi- 
cata and a bar to a subsequent action for 
substantial damages by reason of the evic- 
tion, where plaintiff, instead of dismissing 
the former action before the judgment for 
nominal damages, appealed therefrom to the 
supreme court and sought its reversal: In- 
ternational Development Co. v. Clemans, 66 
Wash. 620, 120 Pac. 79. 

An adjudication that a lot was subject to 
a party-wall lien as against defendants, who 
acquired title by mesne conveyances from a 
party to the party-wall agreement, is not 
conclusive in a subsequent action that the 
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Ben still exists or was enforceable as against 
the plaintiffs acquiring the title from the 
defendants: Hoffman v. Dickson, 65 Wash. 
556, Ann. Cas. 1913B, 869, 39 L. R. A., 
N. S., 67, 118 Pac. 737. 

A judgment quieting title against claims 
by infants alleging want of jurisdiction to 
render judgment of foreclosure is res judi- 
cata and a bar to a subsequent action seek- 
ing to quiet title to the same lands by rea- 
son of defendants’ collusive agreement with 
a judgment creditor as to redemption and 
failure to redeem from the foreclosure sale 
for plaintiff’s benefit: Merz v. Mehner, 67 
Wash. 135, 120 Pae. 893. 

Where a contractor had turned over his 
work as completed, refused further perform- 
ance, and the only issue was whether there 
had been a substantial performance, the 
other party claiming that the work was 
worthless and a damage, a judgment dis- 
missing an action to foreclose his lien, after 
a trial on the merits, is res judicata and 
a bar to another action to recover on the 
same contract in which the plaintiff offered 
to show that subsequently to the former 
judgment he had tendered full performance 
involving only a nominal expense of twelve 
dollars, and that the tender was refused: 
Thompson v. Washington Nat. Bank, 68 
8 42, 39 L. B. A., N. S., 972, 122 Pac. 

06. 

An injunction against the diversion of 
water from a creek until riparian rights are 
condemned and awarding damages for past 
di versions is not an adjudication that the 
taking of twenty-two cubic feet of water 
thirteen miles above appellant’s property 
would amount to a loss of that much water 
at the point of appellant’s property: Walla 
Walla v. Dement Brothers Co., 67 Wash. 186, 
121 Pae. 63. 

A judgment in an action for an account- 
ing, brought by the receiver of a copartner- 
ship against a bank, is conclusive on any 
issue as to whether the bank had in its pos- 
session funds belonging to the partnership: 
Aurora Land Co. v. Keevan, 67 Wash. 305, 
121 Pac. 469. 

In an action for the price of butter sold 
and delivered, a judgment in a proceeding 
in rem condemning the butter as “reno- 
vated” butter is not, as a matter of law, 
final and conclusive upon the plaintiff as to 


the status and condition of the butter at the 


time it was sold to the defendant three and 
one-half months before its seizure, where the 
facts were all in dispute: Makins Produce 
Co. v. Callison, 67 Wash. 434, 121 Pac. 837. 

Where a holder of warrants brought a suit 
in equity setting out three warrants and 
alleging that he and others held other simi- 
lar warrants, and that he brought the suit 
for the benefit of all to avoid a multiplicity 
of suits, seeking the affirmance of a principle 
upon which all of his warrants and others 
might be validated, and on appeal a decree 
established the validity of the three war- 
rants in question, and remanded the case for 
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the purpose of taking testimony to deter- 
mine the validity of plaintiff’s other war- 
rants, opening the đoor of equity for plain- 
tiff to establish the validity of all his war- 
rants, whereupon he presented part of his 
warrants but withheld others, a final decree 
establishing the validity of the warrants pre- 
sented by the plaintiff may be pleaded as an 
estoppel against a subsequent action prose- 
cuted by plaintiff to establish other similar 
warrants held by him at the time but not 
presented in the first suit, since the same 
might have been m in the former ac- 
tion: State ex rel. Gladwin v. Cheney, 67 
Wash. 151, 121 Pac. 48. 


In an action for the price of butter sold 
and delivered, which defendant rejected be- 
cause in bad condition and not according to 
sample, a judgment in a proceeding in rem 
by the state inspector condemning the butter 
as “renovated” butter, the sale of which was 
prohibited, is admissible in evidence to prove 
the condition of the butter at the time it 
was seized: Makins Produce Co. v. Callison, 
67 Wash. 434, 121 Pac. 837. 


A judgment for nominal damages for 
breach of a covenant against encumbrances, 
recovered before the encumbrances have been 
discharged by the grantee, is not res judi- 
cata or a bar to a subsequent action to 
recover substantial damages suffered by the 
grantee in subsequently paying off and dis- 
charging the encumbrances: Harsin v. Oman, 
68 Wash. 281, 123 Pac. 1. 


Where disputes arose between parties to 
a contract, and one of them brought an ac- 
tion against the other for injunctive relief, 
damages and general relief, the judgment 1s 
res judicata and a bar to another action 
upon the contract as to all matters in dis- 
pute that arose prior to the commencement 
of the first action: Perlus v. Silver, 71 Wash. 
338, 128 Pac. 661. 

As to the conclusivenees of a judgment, in 
an action of accounts, as a bar to subsequent 
actions for items omitted, see note in 78 
Am. Dec. 769. 


§ 406. 
See notes to § 1140. 


§ 408. i 

Under this section the plaintiff has an 
absolute right to a voluntary nonsuit, even 
though the action is tried before the court 
without a jury, at any time before submis- 
sion of the case; and the case is not sub- 
mitted where the plaintiff asked the nonsuit 
before resting because of the absence of 
necessary witnesses: McPherson v. Seattle 
Elec. Co., 53 Wash. 358, 101 Pac. 1084. 

An agreement between the parties to an 
action for a dismissal, without costs, is efec- 
tive as a settlement without a formal order 
of dismissal, since the parties may settle and 
satisfy the debt pending entry of the judy- 


§§ 408—411 


ment: Cline Piano Co. v. Sherwood, 57 Wash. 
239, 106 Pac. 742. 

It is not an abuse of discretion to refuse 
a voluntary dismissal of an action to quiet 
title after it had been consolidated with an- 
other suit in which defendants asked affirma- 
tive relief: Curry v. Wilson, 57 Wash. 509, 
107 Pac. 367. 

As to what constitutes “final submission” 
of cause so as to preclude voluntary dis- 
missal, see note in 4 Ann. Cas. 510. 

No abuse of discretion appears in the dis- 
missal of an action for want of prosecution, 
where more than six years elapsed after the 

ing of answers before any steps were 
taken, and plaintiff only then moved for 
judgment on the pleadings after defend- 
ants’ motion to dismiss: Rehmke v. Fogarty, 
57 Wash. 412, 107 Pac. 184. 

As to dismissal of bill for want of prose- 
cution, see note in 96 Am. Dec. 778. 

As to dismissal for delay in bringing case 
to trial, see 95 Am. Dec. 215. 

An action to determine the right to the 
waters of a stream cannot be dismissed on 
plaintiff’s refusal to bring in new ms 
after other parties had by leave of court 
intervened and asked affirmative relief: In re 
Clerf, 55 Wash. 465, 104 Pac. 622. 

The successful impeachment for fraud of 
an architect’s certificate as to the amount 
due, which was to be conclusive and a pre- 
requisite to action on the contract, does not 
entitle the defendant to a final dismissal on 
the merits, but only to a dismissal without 

rejudice to another action: Ilse v. Aetna 
ndemnity Co., 55 Wash. 487, 104 Pac. 787. 

As to compulsory nonsuit, see note in 64 
Am. Dec. 631. 

As to the circumstances under which a 
compulsory nonsuit should be granted, see 
note in 24 Am. Dec. 620. 

A judgment at the close of plaintiff’s case 
upon defendant’s motion for a nonsuit, ex- 
pressly granting a nonsuit, and for defend» 
ant’s costs, is not a bar to another action 
under the provisions of sections 408-410, and 
its plain recitals cannot be controverted by 
a showing that it was in fact on the merits: 
Alberg v. Campbell Lumber Co., 60 Wash. 
533, 111 Pac. 775. 

As to judgment for defendant, for failure 
or insufficiency of plaintiff’s proof, as bar 
to subsequent suit on same cause of action, 
see note in 9 Ann. Cas. 187. 

Under this section it is not an abuse of 
discretion to grant plaintiff a nonsuit with- 
out prejudice after argument upon defend 
ant’s challenge to the sufficiency of plain- 
tiff’s evidence and after the court had indi- 
cated its view that the evidence was insuffi- 
cient and had denied plaintiff’s request to 
reopen the case for further evidence: Will- 
iams v. Spokane, 64 Wash. 484, 117 Pac. 251. 

As to the court’s jurisdiction to enter final 
judgment upon dismissal or nonsuit, see note 
in 26 L. R. A., N. S., 914. 

Prior to judgment, the plaintiff may eleet 

ismiss one of several joint tort-feasors 


80 


CODES OF PROOEDURE. 


without releasing the others: Ronald v. Pa- 
“ry Traction Co., 65 Wash. 430, 118 Pac. 
11. | 


§ 411, 


A demand for a bill of particulars, made 
after defendant.is in default and while a 
motion for a default is pending, comes too 
late and does not prevent judgment by de- 
fault: General Lith. & Print. Co. v. Ameri- 
can Trust Co., 55 Wash. 401, 104 Pac. 608. 

After entry of default for failure to a 
pear and answer in time, the defendant is 
not entitled, by reason of later appearance, 
to notice of application for judgment, under 
this section, entitling him to five days’ notice 
of proceedings if he gives notice of appear 
ance before the time for answering expires: 
General Lith. & Print. Co. v. American Trust 
Co., 55 Wash. 401, 104 Pac. 608. 

A default cannot be taken against non- 
appearing defendants for a sum greater than 
that demanded in the complaint: In re Sixth 
Avenue West, Seattle, 59 Wash. 41, Ann. 
Cas. 1912A, 1047, 109 Pac. 1052. 

A party has a right to presume that the 

laintiff will not take a different default 

—— than the facts alleged warrant: 
Anderson v. Burgoyne, 60 Wash. 511, 111 
Pac. 777. 

As to default judgments beyond the scope 
of the relief asked, see notes in 11 L. R. A., 
N. S., 807, and 11 Ann. Cas. 353. 

The filing of a motion for default, within 
the rule of court that a default shall be 
deemed claimed whenever the motion is filed, 
is for the convenience of the court, and may 
be waived, and is not,essential to the validity 
of a default judgment entered upon affida- 
vits claiming the same: Swasey v. Mikkel- 
sen, 65 Wash. 411, 118 Pac. 308. 

An answer filed after a default had been 
entered, without leave of court, and not 
served on the plaintiff, does not constitute 
an appearance preventing a judgment by de- 


fault: Hayworth v. McDonald, 67 Wash. 496, 


121 Pac. 984. 

A default judgment on a bond for the 
amount of the penalty, and four hundred 
dollars additional as attorneys’ fees and for 
costs, is not void for want of jurisdiction 
as exceeding the penalty of the bond, but 
merely erroneous to be corrected by appeal 


or statutory proceeding; and the objection 


cannot be first raised on appeal from an 
order refusing to vacate the judgment on a 
motion based on other grounds: Hayworth 
v. McDonald, 67 Wash. 496, 121 Pac. 984. 

A default judgment beyond the purport 
and scope of the pleadings is irregularly ob- 
tained, rather than erroneous, and may be 
set aside on motion: Stark Brothers v. 
Royce, 44 Wash. 287, 87 Pac. 340. 

As to statutes authorizing vacation of 
judgments by default, see note in 58 Am. 
Dee. 395. 

A decree is not void as going beyond the 
specific relief prayed for in the complaint, 
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where the complaint 3 for both specific 
and general relief, and the decree was within 
the allegations and prayer for general re 
lief: Nelson v. Nelson, 56 Wash, 571, 106 
Pace. 138, 107 Pace. 195. 


§ 415. 


In the absence of statute, one partner can- 
not, in an action of replevin arising in tort, 
confess by stipulation a judgment enforce- 
able against partnership property, without 
bis copartner’s consent, this section, for the 
confession of judgments by a partner, being 
eonfined to actions on contract: Hoffman v. 
Spokane Jobbers’ Assn., 54 Wash. 179, 102 
Pae. 1045. 

As to the necessity of strict compliance 
with the statute authorizing judgment by 
confession, see note in 65 Am. Dec. 522. 
See, also, note in 99 Am. Dec. 522. 


§ 424. 

Under this section, providing the grounds 
for exceptions to an award, and section 430 
providing that judgment on the award shall 
stand upon the footing of other judgments 
and be reviewed in the same way, a judg- 
ment on an award, unappealed from, is con- 
elusive on a party to the arbitration, and 
eannot be attacked by a motion to vacate: 
McElroy v. Hooper, 70 Wash. 347, 126 Page. 
925. | 

As to causes for impeaching an award, 
seo note in 14 Am. Dec. 754. 


§ 426. 


Since a submission to arbitration made a 
rule of court cannot be revoked by one of 
the parties without an order of court, one 
of the parties cannot revoke a submission 
in which the award was vacated because of 
irregularities and the matter resubmitted by 
order of court: McCann v. Alaska Lumber 
Co., 71 Wash. 331, 128 Pac. 663. 

As to the effect on the cause of action 
of a submission or agreement to submit it 
to arbitration, see note in 56 Am. Dec. 381. 

Where no bias or prejudice is found, it 
ig proper to refuse to vacate an award by 


arbitration: McCann v. Alaska Lumber Co.,. 


71 Wash. 331, 128 Pac. 663. 


$ 430. 
See notes to § 424, 


§ 431. 


A motion for judgment non obstante vere- 
dicto does not operate as a stay preventing 
the entry of a judgment when it was not 
treated or considered as a motion for a new 
trial: Wagner v. Northern Life Ins. Co., 70 
Wash. 210, 126 Pac. 434. 


Where a judgment was not immediately 
entered by the clerk in conformity to a ver- 
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dict against joint tort-feasors, as required 
by this section, plaintiff’s nolle prosequi as 
to one of the defendants, pending a motion 
for a new trial, does not operate as a satis- 
faction of judgment and release as to all 
the other joint tort-feasors, no judgment 
having actually been entered until the motion 
for a new trial was passed upon: Ronald 
v. Pacific Traction Co., 65 Wash. 430, 118 
Pac, 311. 


After announcing an oral decision and 
causing the same to be entered upon the 
minutes, it is error to enter a decree con- 
trary to the first decision, twenty-nine days 
later, on an ex parte application: Schultz 
v. Schultz, 71 Wash. 327, 128 Pac. 660. 


Where no formal judgment was entered 
at the time the plaintiff took a voluntary 
dismissal, a formal judgment may later be 
entered nune pro tunc: Furman v. Bon 
Marche, 71 Wash. 238, 128 Pac. 210. 


§ 434. 
See notes to $$ 707, 711. 


In an action of replevin to recover prop- 
erty sold conditionally, upon which plaintiff 
claimed a default and a balance due, the 
court, upon finding a sum due less than the 
amount claimed, has jurisdiction to decree 
the usual judgment in replevin in favor of 
the plaintiff, unless the defendant, within 
ten days, pays the amount found to be due, 
with costs and attorneys’ fees, although the 
payments made and the balance found did 
not equal the contract price of the goods 
sold, especially where the real controversy 
was over the amount due, if any, and 
whether the property sold had all been de- 
livered, since property sold conditionally 18 
held only for security, and the relief granted 
was equitable, and the court may grant any 
relief consistent with the case made by the 

leadings: Standard Furniture House v. 

urrows, 59 Wash. 455, 110 Pac. 13. 


As to waiver of right, in conditional sales, 
to recover property in specie after bringing 
action for purchase price, see note in 23 L. 
R. A., N. 8., 144. 


§ 435. 

The failure of the clerk of a foreign court 
to perform the clerical duty of recording a 
judgment of divorce, as required by statute 
to make the judgment effective, does not 
affect its validity, and a certificate of the 
clerk that it was not recorded, contradicting 
a former certificate that it was recorded, is 
therefore properly disregarded: Douglas v. 
Teller, 53 Wash. 695, 102 Pac. 761. 


As to the necessity for entry of judgment 
in order to have it receivable in evidence in 
support of a proceeding taken under it, see 
note in 129 Am. St. Rep. 745. 


As to foreign divorce decrees, see note in 
109 Am. St. Rep. 254, 


§§ 435—464 


The clerk’s minute entry of a judgment 
cannot disturb the judgment: Michel v. 
White, 64 Wash. 841, 116 Pac. 860. 


§ 445. 
Sea notes to § 459. 


This section and section 458, providing 
that in case of appeal to the supreme court 
the date of the final judgment in the su- 
preme court shall be the time from which 
said five years shall commence to run, are 
imphedly repealed by sections 459-461, pro- 
viding that after the expiration of six years 
from the rendition of any judgment, it shall 
cease to be a lien and shall not be extended 
or continued in force for a period longer 
than six years from the date of the entry of 
the “original” judgment, the original judg- 
ment being that of the trial court in case 
of an appeal to the supreme court: Seattle 
Brewing & Malting Co. v. Donofrio, 59 
Wash. 98, 109 Pac. 335. 

The lien of a judgment attaches from the 
date of entry, notwithstanding the pendency 
of a motion for a new trial; and the lien 
cannot thereafter be impaired by a voluntary 
conveyance by the judgment debtors, nor 
the title acquired under execution sale ques- 
tioned by vendees of the judgment creditors 
who had notice of the judgment and failed 
to redeem: Konnerup v. Milspaugh, 70 
Wash. 415, 126 Pac. 939. 

As to when the lien of a judgment be- 
gins to run, see note in 133 Am. St. Rep. 
72. 


§ 467. 


A decree of divorce, directing the hus- 
band to pay the wife a stated sum as her 
proportionate part of the community prop- 
erty and attorneys’ fees is a judgment 
within this section, which draws interest 
from date, the code procedure recognizing 
no distinctions between judgments and de- 
crees: Smith v. Smith, 63 Wash. 288, 115 
Pac. 166. 


§ 458. 
See notes to § 459. 


§ 459. 


This and the next two sections, limiting 
the len of the judgment to six years from 
its date, and providing that no action can 
be had upon a judgment after the judgment 
lien has expired, is constitutional as to limit- 
ing the time for the commencement and 
duration of the lien of judgments upon con- 
tracts subsequently arising: Seattle Brew- 
ing & Malting Co. v. Donofrio, 59 Wash. 98, 
109 Pac. 335. 


§ 460. 
See notes to § 459. 
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$ 461. 
See notes to § 459. 


§ 464. 
See notes to 88 404, 806. 


DEFAULT JUDGMENTS: See 4 Rem- 
ington’s Digest, “Judgments,” §§ 36-48; 
Hays v. Peavey, 54 Wash. 78, 102 Pac. 889; 
Chaney v. Chaney, 56 Wash. 145, 105 Pac. 
229; Meisenheimer v. Meisenheimer, 55 
Wash. 32, 133 Am. St. Rep. 1005, 104 Pac. 
159; General Lith. & Print. Co. v. Ameri- 
can Trust Co., 55 Wash. 401, 104 Pac. 608; 
Graham v. Graham, 54 Wash. 70, 18 Ann. 
Cas. 999, 102 Pac. 891; Eckert v. Schmitt, 
60 Wash. 23, 110 Pac. 635. 


It is discretionary to open a default judg- 
ment against a corporation, where the papers 
were served upon an officer who was un- 
familiar with legal proceedings and mis- 
laid and lost the papers until after entry 
of the judgment, and the motion was made 
With diligence: Spoar v. Spokane Turn- 
verein, 64 Wash. 208, 116 Pac. 627. 


As to rehef from default judgment when 
service of process was constructive, also 
where such was personal, see note in 26 
L. R. A., N. S., 1063. 


A petition to vacate a judgment for 
fraud, under this section, where there was 
no personal service on the defendant, under 
section 235, is limited to one year after en- 
try of the judgment, and cannot be enter- 
tained after that time, although an inde 
pendent suit in equity to vacate for fraud 
might be maintained after the expiration 
of two years: Bruhn v. Pasco Land Co., 67 
Wash. 490, 121 Pac. 981. 

A motion to vacate a judgment, entered 
on the nonappearance of the defendant and 
his counsel at the trial is properly denied, 
where it appears that both defendant and 
his attorney were neglectful, the defendant 
going east for several weeks without mak- 
ing inquiry about the case or keeping in 
touch with his attorney so that he did not 
get notice of the time set and the attor- 
ney’s withdrawal from the case until after 
the trial: Green v. Russell, 71 Wash. 379, 
128 Pac. 645. 

As to the effect of laches in making ap- 
plication for opening and vacating judg- 
ment, see note in 52 Am. St. Rep. 795. 

After an alternative order refusing to 
vacate a judgment and grant a new trial 
unless costs are paid has become final and 
effective by defendants’ failure to pay the 
costs within the time fixed, the trial court 
is without jurisdiction to entertain a second 
motion to vacate the judgment: Green v. 
Russell, 71 Wash. 379, 128 Pac. 645. 

As to payment of costs as condition pre- 
cedent to the availing, by the party con- 
cerned, of an order opening and vacating a 
default judgment and granting a new trial, 
see note in Ann. Cas. 1912B, 249. 
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OPENING OR VACATING—NATURE 
AND GROUNDS OF REMEDY: See 4 
Remington’s Digest “Judgments,” §§ 99- 
113; Malloy v. Union Transfer ete. Co., 60 
Wash. 331, 111 Pac. 160; Stark Brothers 
v. Royce, 44 Wash. 287, 87 Pac. 340; Na- 
tional Bank of Commerce v. Kilsheimer & 
Co., 59 Wash. 460, 110 Pac. 15; Meisen- 
beimer v. Meisenheimer,-55 Wash. 32, 183 
Am. St. Rep. 1005, 104 Pac. 159. 

After entry of final judgment in a cause, 
the court is without power to enter another 
until the first is ularly canceled or set 
aside; and the first judgment is not vacated 
by a second judgment making no mention 
of the first: Wagner v. Northern Life Ins. 
Co., 70 Wash. 210, 126 Pac. 434. 

The failure of arbitrators to determine 
all the questions involved is error of lw 


that can be corrected only by appeal from 


the judgment, and not by motion to vacate 
the Judgment: McElroy v. Hooper, 70 Wash. 
347, 126 Pac. 925. 

The fact that the wife was not a party to 
a judgment against a husband on a com- 
munity debt, and that the same may be en- 
foreed against community property, is not 
ground for vacating the judgment: McElroy 
v. Hooper, 70 Wash. 347, 126 Pac. 925. 

As to the power of a court to vacate a 
judgment after the time specified by statute 
for granting relief therefrom, see note in 
52 Am. St. Rep. 795; also note in 23 Am. 
St. Rep. 105. 


EQUITABLE RELIEF: See 4 Reming- 
ton’s Digest, “Judgments,” §§ 137-142; 
Bunch v. Pierce County, 53 Wash. 298, 101 
Pac. 874; Washington Dredg. & Imp. Co. v. 
State, 53 Wash. 346, 101 Pac. 884; Ander- 
son v. Burgoyne, 60 Wash. 511, 111 Pas. 
777. i 


COLLATERAL ATTACK: See 4 Rem- 
ington’s Digest, “Judgments,” §§ 154-163; 
Seattle & Northern R. Co. v. Bowman, 53 
Wash. 416, 102 Pac. 27; Gould v. White, 54 
Wash. 394, 103 Pac. 460; Hembree v. Me- 
Farland, 55 Wash. 605, 104 Pac. 837; 
Craver v. Mossbach, 57 Wash. 662, 107 Pac. 
1037, 109 Pac. 1016; Merz v. Mehner, 57 
Wash. 324, 106 Pac. 1118; Holly v. Mon- 
roe, 55 Wash. 311, 133 Am. St. Rep. 1028, 
104 Pac. 508; State ex rel. Nicomen Boom 
Co. v. North Shore etc. Co., 55 Wash. 1, 
103 Pac. 426; MeLiesh v. Ball, 58 Wash. 
690, 137 Am. St. Rep. 1087, 109 Pac. 209. 

A foreign decree of divorce, valid on its 
face, by a court of general jurisdiction, ad- 
judicating à valid service of summons, is 
conclusive on collateral attack and cannot 
be impeached for fraud: Hicks v. Hicks, 69 
Wash. 627, 125 Pac. 945. 

As to vacating of judgment for fraud, see 
note in 14 Am. Dec. 636. 

As to power of court to vacate divorce 
cecree for fraud, see note in 18 Ann. Cas. 
1002. 

As to foreign divorce decrees, see note in 
109 Am. St. Rep. 254. 
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§ 466. 
See notes to §§ 303, 464, 806. 
§ 467. 


See notes to 88 404, 466. 


§ 468. 


PROCEEDINGS AND RELIEF: See 4 
Remington’s Digest, “Judgments,” §§ 117- 
131; Molloy v. Union Transfer, Moving & 
Storage Co., 60 Wash. 331, 111 Pac. 160; 
State ex rel. McConihe v. Steiner, 58 Wash. 
578, 109 Pac. 57; Nelson v. Nelson, 56 
Wash. 571, 106 Pac. 138, 107 Pac. 195; 
Lushington v. Seattle Auto & Driving Club, 
60 Wash. 546, 111 Pac. 785. 


Where property was attached and sold 
under a judgment alleged to be fraudulent 
and void, the purchasers at the sale are in- 
dispensable 1 to an equitable action to 
set aside and vacate the judgment: Peterson 
v. Wheeler, 66 Wash. 519, 120 Pac. 83. 


As to grounds for and proceedings in an 
equitable action to set aside and vacate a 
judgment for alleged fraud, see note in 23 
Am. St. Rep. 104. 


§ 469. 


It is not an abuse of discretion to vacate 
a void default judgment against a corpora- 
tion, where the claim of estoppel to dispute 
the judgment was met by counter-affidavits: 
Lushington v. Seattle Auto & Driving Club, 
60 Wash. 546, 111 Pac. 785. 

Upon a motion to vacate a default judg- 
ment, for the reason that no service was 
had upon the defendant, an affidavit of 
merits is not necessary: Lushington v. Se- 
attle Auto & Driving Club, 60 Wash. 546, 
111 Pac. 785. 

As to the absolute right of a defendant 
not personally served to have a default judg- 
ment opened and to defend the action, see 
note in 12 Ann. Cas. 992. 

A motion to vacate a judgment void for 
want of jurisdiction need not be supported 
by an affidavit of merits: Sakai v. Keeley, 
66 Wash. 172, 119 Pac. 190. 


§ 474. 
See notes to §§ 136, 988. 


Where one of the heirs interested in prop- 
erty knows of and sanctions the employment 
of an attorney on behalf of all the heirs 
to recover property, she is liable for her 
share of the reasonable value of his services 
and disbursements, but not for the amount 
agreed to be paid him, where she had no 
knowledge of the particular contract under 
which he was employed: Abel v. Hansen, 62 
Wash. 492, 114 Pac. 182. 

As to agreements with counsel for the 
latter’s compensation, see note in 1 Ann. 
Cas. 299. 


474, 475 


As to right of attorney to recover com- 
pensation, see note in 127 Am. St. Rep. 841. 

A contract for the employment of an at- 
torney is void as against public policy and 
sound morals, where the attorney was to 
secure evidence to coerce from a husband 
the largest possible share of his separate 
property for the benefit of the wife, and if 
necessary to begin an action for a divorce 
for that purpose, when in fact the wife had 
no grounds for a divorce; and the invalidity 
of the contract is not affected by the pro- 
visions of this section, which leaves the com- 
pensation of attorneys to the agreement of 
the parties, or by the fact that parties to 
a divorce suit may a upon a division of 
their property: Delbridge v. Beach, 66 
Wash. 416, 119 Pac. 856. 


As to contracts of client with attorney . 


inducing breach of official duty, see note 
in 13 Am. St. Rep. 297; also note in 83 
Am. St. Rep. 182. 

The evidence sustains findings that attor- 
neys did not overreach a client in entering 
into a contract whereby half of his stock in 
a mining corporation was turned over to 
the attorneys in consideration of their rais- 
ing the funds to pay off the indebtedness 
and finance the concern, the other half of 
his stock to be held under a pooling agree- 
ment, where the client owned the majority 
of the stock, the concern was in the hands 
of a receiver, there was no market for the 
stock and no other way to pay off the in- 
debtedness, and the client made the propo- 
sition with full knowledge of the facts and 
was fully competent to attend to business: 
Winsor v. Commonwealth Coal Co., 63 Wash. 
62, 33 L. R. A., N. 8., 63, 114 Pac. 908. 


COMPENSATION — CONSTRUCTION 
AND OPERATION OF CONTRACTS: 
See 4 Remington’s Digest, “Attorney and 
Client.“ § 40; Cain v. Moore, 54 Wash. 627, 
103 Pac. 1130; Abel v. Hansen, 62 Wash. 
492, 114 Pac. 182. 

An attorney cannot recover on a contract 
of employment wherein it was agreed that 
he would conduct a contest of a certain 
homestead claim for the sum of six hun- 
dred dollars, to be paid on the successful 
termination of the contest, and that the 
client was to have sixty days within which 
to have the land cruised by a certain cruiser, 
and if the cruise did not show at least ten 
million feet of timber on the land, the em- 
ployment was to be discontinued, where the 
client rescinded the contract two days after 
it was executed and it appeared that there 
was no timber on the land, although no 
cruise was made, since there was a mutual 
mistake as to the supposed subject matter 
of the contract, which in fact had no ex- 
istence: Kelsey v. Mackay, 65 Wash, 116, 
117 Pac. 714. 

Where plaintiff, as lawyer and financial 
agent, entered into a written agreement to 
negotiate a sale of bonds for a specified 
remuneration, to prepare certain papers in 
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respect thereto for two hundred dollars, and 
for fifty dollars to go to Portland to arrange 
a temporary loan, and after accepting the 
fifty dollars, did not go to Portland or at- 
tempt to arrange the temporary loan, but 
tried to deceive the defendant, the defend- 
ant had a right to rescind the contract be- 
fore any further performance by the plain- 
tiff, and plaintiff could claim no rights 
thereunder and was liable for the fifty dol- 
lars received: Rosenbaum v. Syverson Lum- 
ber & Shingle Co., 65 Wash. 459, 118 Pac. 
625. 

An attorney’s charges of fifty dollars 
each for appearing in numerous cases in 
justice court in trivial matters are excessive 
and exorbitant: Baldwin v. Mills, 66 Wash. 
302, 119 Pac. 816. 

An attorney’s charges of three hundred 
and seventy-five dollars for making up the 
issues in a simple ejectment suit is an un- 
reasonable fee: Baldwin v. Mills, 66 Wash. 
302, 119 Pac. 816. 

An attorney’s charge of seventy-five dol- 
lars for writing a few letters concerning the 
price of a jack is unreasonable: Baldwin v. 
Mills, 66 Wash. 302, 119 Pac. 816. 

An attorney’s charges of two hundred dol- 
lars a year for general legal services, 80 
mystical and indefinite that they cannot be 
itemized, no real legal questions being in- 
volved, are excessive: Baldwin v. Mills, 66 
Wash. 302, 119 Pac. 816. 

An agreement to pay attorneys à contin- 
gent fee for the prosecution of a claim does 
not act as an assignment of a part of the 
claim, which is necessary to create an inter- 
est in a future recovery: Plummer v. Great 
Northern R. Co., 60 Wash. 214, 31 L. R. A., 
N. S., 1215, 110 Pac. 989. 

As to contracts of attorney with client for 
a contingent fee, see note in 13 Am. St. 
* 299. l 

an action for attorney’s services ren- 
dered to an estate, the defendant cannot off- 
set the negligence of the plaintiff resulting 
in defendant’s payment of an improper in- 
heritance tax, where it appears from an in- 
ventory verified by the defendant that the 
tax was a proper charge against the estate, 
and there was no evidence to the contrary 
except plaintiff’s opinion, given to the de- 
fendant, that it was not a proper charge: 
Conover v. Carpenter, 57 Wash. 146, 106 
Pac. 620. 


EVIDENCE AS TO COMPENSATION: 
See 4 Remington’s Digest, “Attorney and 
Client,” § 4; McKay v. Atkinson & Co., 55 
Wash. 591, 104 Pac. 806; Kiefer v. Lara, 
56 Wash. 43, 104 Pac. 1102; Hillman vV. 
Stanley. 56 Wash. 320, 105 Pac. 816; Mur- 
ray v. Trumbull & Trumbull, 62 Wash. 336, 
113 Pac. 769. 


§ 475. 


Under this section, limiting the amount 
which a mortgagee may collect as an attor 
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ney's fee to a reasonable sum, the mort- 
gagee, on collecting a fee, is estopped to 
assert, as against his attorney, that the sum 
collected was unreasonable: Thayer v. Har- 
bican, 70 Wash. 278, 126 Pac. 625. 

As to the validity and enforceability of 
provision in mortgage fixing attorneys’ fees 
on foreclosure, see note in 19 Ann. Cas. 
1068. 


§ 476. 


In mandamus by a county officer to secure 
a salary warrant, attorneys’ fees incurred 
in prosecuting the action cannot be allowed 
as damages, nor except as statutory taxable 
costs: State ex rel. Maltbie v. Will, 54 
Wash. 453, 103 Pac. 479, 104 Pac. 797. 

As to allowance of costs in proceedings 
5 mandamus, see note in 30 Am. St. Rep. 

In an action in the na ture of an inter- 
pleader, but in fact for an accounting, in 
which the amount was in dispute, costs may 
be awarded against the plaintiffs instead of 
against the amount paid into court by plain- 
tiffs, where the court found a greater sum 
to be due from the plaintiffs: Braeger v. 
Bolster & Barnes, 60 Wash. 579, 111 Pac. 
797. 

As to discretion of court in the allowance 
of costs in equity, see note in 16 Am. Dec. 
405. 

Where it appears that one hundred dol- 
lars was actually expended in taking deposi- 
tions, an allowance of forty dollars costs 
therefor will not be disturbed on appeal: 
Roebling’s Sons Co. v. Washington Alaska 
Bank, 56 Wash. 102, 105 Pac. 174. 

A successful litigant cannot maintain a 
subsequent action to recover from his losing 
adversary the costs and expenses of the liti- 
gation, but must resort to his statutory right 
to have items thereof taxed as costs in the 
first action: Perlus v. Silver, 71 Wash. 338, 
128 Pac. 661. 

The plaintiff, as prevailing party, is en- 
titled to costs, under this section, although 
one of its three causes of action failed and 
defendant secured therein an offset against 
the amount due on the other causes of ac- 
tion, there being no statute authorizing ap- 
portionment of costs in such cases: Empire 
State Surety Co. v. Moran Brothers Co., 71 
Wash. 171, 127 Pac. 1104. 

In dismissing an action without prejudice, 
it is discretionary for the court to allow 
eosts to neither party; and the ruling will 
not be reversed except for manifest abuse 
of discretion: Van Alstine v. Gray, 71 Wash. 
607, 129 Pae. 106. 


§ 481. 


Where a note and chattel mortgage pro- 
vided for the payment of “ dollars 
attorney’s fees,” it is not error to allow an 
attorney’s fee in a sum admitted by oppo 
site counsel at the trial to be a reasonable 
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attorney's fee: Fenby v. Hunt, 53 Wash. 
127, 101 Pac. 492. 

Upon the successful jury trial of a case, 
after a reversal on appeal, the plaintiff is 
entitled to tax but one statutory attorney’s 
fee, under this section, which has reference 
only to the final judgment in the case: Ben- 
nett v. Seattle Elec. Co., 56 Wash. 407, 105 
Pac. 825. 

As to charges recoverable by prevailing 
party as costs, see note in 88 Am. Dec. 181. 

Costs and attorney’s fees for contesting 
the probate of a will are not confined to the 
costs allowed by this section, but are gov- 
erned by the special statute, section 1313, 
in which no limitation is fixed: In re Stat- 
ler’s Estate, 58 Wash. 199, 108 Pac. 433. 


§ 482. 


Under this section, costs may be taxed 
for the notary’s fees, although he failed to 
indorse the same on the deposition; and also 
for depositions taken on stipulation contain- 


ing no provision for such taxation: Pills- 
bury v. Beresford, 58 Wash. 656, 109 Pac. 
193. 


Upon judgment for the defendant, costs 
may be taxed for the witness fees of hbis 
wife, although she was a competent party 
defendant and might have been joined as 
such: Noon v. Mironski, 58 Wash. 453, 108 
Pac. 1069. 

Costs are Properly allowed for a witness 
who attended at the request of the prevail- 
ing party without subpoena, although not 
called to testify because the course of the 
trial rendered the testimony unimportant: 
Dolan v. Cain, 59 Wash. 259, 109 Pac. 1009. 

Under this section, witness fees may be 
taxed for witnesses, who were not sub- 
poenaed or called, where they were in at- 
tendance at the trial, but not used because 
the course of the trial made their use un- 
necessary: Hofstetter v. Sound Trustee Co., 
67 Wash. 537, 122 Pac. 6. 

Mileage for witnesses may be first claimed 
in the cost bill, although the witnesses did 
not claim the same in reporting their daily 
attendance to the court: Hall v. Northwest 
Lumber Co., 61 Wash. 351, 112 Pac. 369. 

Under this section costs may be taxed for 
mileage and one day’s attendance, for wit- 
nesses who reported their attendance and 
mileage through the bailiff to the clerk on 
the last day of the trial: Daniels v. Spear, 
65 Wash. 121, 117 Pac. 737. 

The reasonable fees of an interpreter are 
properly allowed as disbursements, when 
necessarily incurred: Hall v. Northwest 
Lumber Co., 61 Wash. 351, 112 Pac. 369. 


8 485. 


The rule at law that a tender must be kept 
good or paid into court does not apply in 
equity, as a willingness to pay may alone be 
sufficient, irrespective of this and the next 
section, providing that money may be paid 
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into court and thus arrest interest and 
costs: Murray v. O’Brien, 56 Wash. 361, 28 
L. R. A., N. 8., 998, 105 Pac. 840. 


§ 491. 


Costs cannot be allowed in a proceeding 
against a delinquent child and her parent 
contributing to the delinquency, entitled 
“In re the welfare of R.,” as they are not 
authorized by this section, nor by section 
2225, authorizing costs in proceedings be- 
fore a committing magistrate, nor by the 
statutes giving every person accused of 
crime the right to the compulsory attend- 
ance of witnesses: Pierce County v. Mag- 
nuson, 70 Wash. 639, 127 Pac. 302. 


§ 495. 


A proceeding against an administrator by 
citation, to secure allowance of costs for 
contesting the probate of a will, is but a 
continuation of the probate contest, and a 
bond for security for costs by nonresident 
contestants cannot be required: In re Stat- 
ler’s Estate, 58 Wash. 199, 108 Pac. 433. 


§ 528. 


Under this section, defining a homestead, 
and section 552, providing that lands and 
tenements, not exceeding in value two thou- 
sand dollars, actually intended and used ex- 
clusively for a home may be selected, a 
homestead may consist of lots in one block 
upon which the dwelling is situated, and lots 
in an adjoining block, separated from the 
dwelling and by an alley, used as a garden, 
orchard, and chicken-run: Morse v. Morris, 
— 43, 135 Am. St. Rep. 968, 106 Pac. 


As to what may be exempt as homestead, 
see note in 70 Am. Dec. 844. 


§ 532. 


Under this and the next section, an execu- 
tion sale cannot be had upon a judgment 
entered upon unsecured promissory notes, 
where prior to the issuance of the execution, 
a declaration of homestead had been filed, 
although the judgment was entered prior to 
the filing of the declaration and became a 
lien subject to be defeated by such filing: 
Snelling v. Butler, 66 Wash. 165, 119 Pac. 
3. 


As to time of acquisition of homestead, 
and divestiture of judgment lien by actual 
occupation as homestead, see note in Ann. 
Cas. 1913B, 1147. 


§ 552. 
See notes to § 528. 
The lien of a judgment is superseded and 


rendered unenforceable where, prior to exe- 
cution, the judgment debtor files a declara- 
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tion of homestead: Kenyon v. Erskine, 69 
Wash. 110, 124 Pac. 392. 

Where a judgment creditor claims a lien 
superior to a homestead claim, and stands 
upon his contention without asking an ap- 
praisal, he cannot on appeal allege that the 
claim exceeded two thousand dollars in 
value, and allege error in the court’s failing 
to direct steps to subject the excess to sale: 
Kenyon v. Erskine, 69 Wash. 110, 124 Pac. 
392. 


§ 563. 

Under a liberal construction of this sec- 
tion, allowing exemptions to a farmer of a 
team, harness and wagon, “also farming 
utensils actually used about the farm,” a 
team, harness and wagon need not be ac- 
tually used about the farm or by the farmer 
living thereon; it is sufficient if farming has 
been his principal occupation for years, that 
he had recently moved to town, sold or 
traded his homestead, and made arrange- 
ments to rent a ranch, intending to go upon 
and farm it: State ex rel. McKee v. Me- 
Neill, 58 Wash. 47, 137 Am. St. Rep. 1038, 
107 Pac. 1028. 

As to what are exempt as farming imple- 
ments, see note in 123 Am. St. Rep. 142. 


§ 569. 
See notes to § 6158. 


The exemption of life insurance from the 
debts of the deceased by this section is not 
affected by the insolvency of the deceased: 
Northwestern Mutual Life Ins. Co. v. Che- 
halis County Bank, 65 Wash. 374, 118 Pac. 
326. 

As to exemption of life insurance money 
from liability, see note, 25 L. B. A., N. 8, 
722. 


§ 570. 


Where the wife’s personal earnings are 
community property, this section does not 
exempt them from execution upon a judg- 
ment against the community: Marsh v. 
Fisher, 69 Wash. 570, 125 Pac. 951. 

As to the earnings of husband and wife 
respectively as community property, see note 
in 123 Am. St. Rep. 115. 


§ 571. 


Whether a debtor has forfeited his right 
to exemptions by reason of the fact that he 
was about to leave the state with intent to 
defraud his creditors presents only a ques- 
tion of fact: State ex rel. McKee v. Mc- 


Neill, 58 Wash. 47, 137 Am. St. Rep. 1038, 


107 Pac. 1028. 


§ 572. 


Under this section, a creditor who waives 
the appraisement and directs the sheriff to 
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hold the property is precluded from raising 
any question as to the value of the property 
as stated in the debtor’s claim of exemp- 
tion: State ex rel. McKee v. MeNeill, 58 
Wash, 47, 137 Am. St. Rep. 1038, 107 Pac. 
1038. 


§ 573. 
See notes to § 4003. 


§ 578. 


Execution cannot be issued by the su- 
perior court of one county upon the tran- 
script of a judgment rendered by the su- 
perior court of another county, and any sale 
under such an execution would be void: 
— v. Ratliff, 54 Wash. 581, 103 Pac. 

Under sections 578 and 652, requiring per- 
sonal property capable of manual delivery 
to be levied upon by taking it into custody, 
a levy upon a growing crop of wheat made 
by posting notices of sale and delivering a 
copy of the execution and notices to the 
juigment debtors is not valid as to subse- 
quent purchasers from the debtors: Cupples 
v. Level, 54 Wash. 299, 23 L. R. A., N. S., 
519, 103 Pac. 430. 

As to the sufficiency of levy upon a stand- 
ing crop, see note in 15 Ann Cas. 884. 

A party whose property is seized on an 
invalid writ of execution has his choice of 
remedies, and the fact that he has a remedy 
at law to quash the execution or recover the 
property, will not bar his remedy in equity 
by injunction, since it is more speedy and 
efficacious to obviate a lien pending trial on 
the merits: Cline Piano Co. v. Sherwood, 57 
Wash. 239, 107 Pac. 724. 

As to injunction to restrain proceedings in 
execution, see note in 30 L. R. A. 99. 


As to injunction against sale of personal - 


property under execution, see note in 111 
Am. St. Rep. 97. 

Where a judgment was assigned in good 
faith, free from an attorney’s lien, the judg- 
ment debtor is entitled to injunctive relief 
against the issuance of execution at the in- 
stance of the assignor’s attorneys to satisfy 
the lien claimed: Humptulips Driving Co. 
v. Cross, 65 Wash. 636, 37 L. B. A., N. S., 
226, 118 Pac. 827. 


OPENING OR VACATING — INADE- 
QUACY OF PRICE IN CONNECTION 
WITH OTHER OBJECTIONS: See Schaad 
v. Robinson, 59 Wash. 346, 109 Pac. 1072. 

Slight attending circumstances indicating 
unfairness are sufficient to sustain the dis- 
eretion of the court in setting aside a sale 
for a great inadequacy of price: Roger v. 
Whitham, 56 Wash. 190, 134 Am. St. Rep. 
1106, 21 Ann. Cas. 272, 105 Pac. 628. 

As to setting aside an execution sale for 
inadequacy of price, see note in 9 L. R. A. 
731. 

An execution sale of property of the value 
of one thousand dollars, to satisfy a judg- 
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ment of one hundred and ninety-five dollars 
and fifty cents, will not be set aside on the 
sole ground of inadequacy of price, the sale 
having been made at public auction on due 
notice and no fiduciary relation existing or 
circumstances proven showing unfairness: 
Johnson v. Johnson, 66 Wash. 113, 119 Pac. 
22. 


An execution creditor purchasing at his 
own sale is not a bona fide purchaser, and 
takes only the actual interest of the judg- 
ment debtor; so that, upon the equitable 
substitution, as between the parties, of an 
old mortgage, consideration for the release 
of which had failed through defects in the 
execution of a renewal mortgage by the 
judgment debtor, the lien of the old mort- 
gage is restored, taking its former priority 
over the lien of the judgment: American 
Savings Bank & Trust Co. v. Helgesen, 67 
Wash. 572, Ann. Cas. 1913A, 390, 122 Pac. 
26. | 

As to the title acquired by a plaintiff pur- 
chasing at the execution sale, see note in 
79 Am. St. Rep. 947. 


Where land was sold under execution in 
an action against a defendant who had no 
title or interest in the property, the pur- 
chaser acquired no interest by virtue of the 
sale: Northern Pac. R. Co. v. Smith, 68 
Wash. 269, 122 Pac. 1057. 


The interest of heirs in real property can- 
not be levied upon and sold under execu- 
tion against the heirs, where, prior to the 
levy, the land was sold at administrator’s 
sale and the money paid into court, although 
the sale was not confirmed until afterward, 
since the confirmation relates back to the 
time of the sale: Cunningham v. Richardson, 
68 Wash. 24, 122 Pac. 368. 


As to the order of confirmation in the 
respect that it relates back to the date of 
sale, see note in 29 Am. St. Rep. 497. 


The purchaser of a sheriff’s certificate of 
sale under execution is not a bona fide pur- 
chaser as to defects in process on which the 
judgment was founded: Hays v. Peavey, 54 
Wash. 78, 102 Pac. 889. 


As to who is a bona fide purchaser, see 
note in 21 L. R. A. 33. 


§ 582. 


An execution sale will not be set aside 
two years after the sale on the allegations 
of want of personal notice and fraud where 
it appears that the judgment debtor had 
notice that the plaintiff intended to and 
would issue execution and sell the property 
if the judgment was not paid, and the alter- 
cation which took place shows that there 
could have been no deception, personal no- 
tice of the sale not being required by this 
section: Johnson v. Johnson, 66 Wash. 113, 
119 Pac. 22. 


As to what is a proper and sufficient no- 
tice of sale, see note in 75 Am. Dec. 704. 
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§ 583. 

A city attorney cannot bid in property at 
a public sale conducted by him, and assert 
equitable defenses against the owner: Roger 
v. Whitham, 56 Wash. 190, 134 Am. St. Rep. 
1105, 21 Ann. Cas. 272, 105 Pac. 628. 

The attorney for the adversary may bid 
in property of the judgment debtor upon 
execution sale the same as though he were 
a stranger: Johnson v. Johnson, 66 Wash. 
113, 119 Pac. 22. 

An execution sale by a sheriff to himself 
is such a fraud on the rights of the owner 
as to be voidable if challenged within a 
reasonable time by a suit to redeem the 
property, notwithstanding the confirmation 
of the sale, which only cures irregularities 
that go to the record, and does not bar a 
suit by one who was defrauded: Miller v. 
Winslow, 70 Wash. 401, 126 Pac. 906. 

Where an execution sale by a sheriff to 
himself deters another purchaser from bid- 
ding, the sale operated as a direct fraud 
upon the owner, especially where there was 
a great inadequacy of price; and it is im- 
material that the sheriff finally allowed the 
property to go to the other bidder: Miller 
v. Winslow, 70 Wash. 401, 126 Pac. 906. 

Upon redemption from an illegal execu- 
tion sale, the purchaser is not entitled to 
fifteen per cent interest upon taxes and as- 
sessments paid on the property, but only 
interest at the legal rate: Miller v. Winslow, 
70 Wash. 401, 126 Pac. 906. 

As to what persons are incapacitated to 
purchase at a judicial sale, see note in 136 
Am. St. Rep. 789. And as to sale made un- 
der execution as judicial sale, see note in 
Ann. Cas. 1913A, 1217. 


SALE IN PARCELS: See 4 Remington’s 
Digest, “Mortgages,” § 208; Bartlett Estate 
Co. v. Fairhaven Land Co., 56 Wash, 437, 
105 Pac. 848. 


§ 590. 


Under this section the announcement at 
a sale, advertised to be for cash, that the 
sheriff would not take checks or anything 
of that kind is not unfair as preventing com- 
petitive bids: Bartlett Estate Co. v. Fair- 
haven Land Co., 56 Wash. 437, 105 Pac. 
848. 


§ 591. - 


CONFIRMATION — EFFECT OF OR- 
DER.—After payment of a judgment to the 
plaintiff’s authorized agent, a sale on execu- 
tion thereunder is void, and the lack of 
Jurisdiction to sell is not cured by an order 
confirming the sale: McLiesh v. Ball, 58 
a 690, 137 Am. St. Rep. 1087, 109 Paec. 

The order confirming an execution sale, 
without objection made, cures any defects 
in the matter of publishing notice of the 
sale: McHugh v. Conner, 68 Wash. 229, 122 
Pac, 1018. 
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As to the effect and conclusiveness of an 
order ig ee execution sale, see 29 
Am. St. Rep. 495. 

The purchaser at a receiver’s sale made 
under order of court submits himself to the 
jurisdiction of the court, and may be com- 
pelled to comply with his bid by rule in the 
original case: Rice v, Ahlman, 70 Wash. 
12, 126 Pac. 66. 


§ 594. 


„There is a constructive redemption, which 
inures to the benefit of cotenants, where a 
widower, occupying community property as 
tenant in common with his children, allowed 
& mortgage to be foreclosed and contracted 
to purchase the same from the purchaser 
at the foreclosure sale: Eckert v. Schmitt, 
60 Wash. 23, 110 Pac. 635. 

As to redemption by one joint owner of 
1 premises, see note in 21 Am. St. 


9 in common, who joined in a mort- 
gage, are equally entitled to redeem from 
the foreclosure sale, and redemption by one 
inures to the benefit of the other, subject to 
reimbursement, and their priority in de- 
manding redemption from the sheriff is 
immaterial; hence neither can maintain an 
action to restrain the issuance of a certifi- 
cate to the other: McSorley v. Lindsay, 62 
Wash. 203, 113 Pae. 267. 

Since a mortgagor cannot in his mortgage 
renounce his right of redemption, a stipula- 
tion to that effect in a deed intended as a 
mortgage is of no effect: Boyer v. Paine, 
60 Wash. 66, 110 Pac. 682. 

The fact that a tenant in common of com- 
munity property paid for a redemption from 
taxes out of her separate estate does not 
militate against the rule that the redemption 
inured to the benefit of her cotenants: Trum- 
bull v. Bruce, 64 Wash. 644, 117 Pac. 472. 

The purchasers of the whole title from a 
purchaser at a foreclosure sale are not ten- 
ants in common of parties to the suit who 
claimed the right of redemption or an in- 
terest which was cut off by the foreclosure 
sale subject to redemption, and such parties 
cannot recover an interest as tenants in 
common, having made no redemption: Merz 
v. Mehner, 67 Wash. 135, 120 Pac. 893. 

Under this section and sections 1127 and 
1128, providing for sales in parcels or as a 
whole, and that in case of sales in parcels 
the judgment shall remain and be enforced 
upon any subsequent default. after final 
decree an order may be entered directing a 
sale to satisfy installments that have since 
become due; and the fact that the defend- 
ant had paid the amount due on the judg- 
ment does not prevent further proceedings 
in the case in the nature of a second judg- 
ment, directing sale for subsequent install- 
ments, the judgment being conclusive as 
to the validity of the mortgages and all 
defenses except those accruing subsequent to 
the decree, which may be set up on appli- 
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eation for ent executions: Naden v. 
Christopher, 67 Wash. 578, 122 Pac. 2. 

As to decree reserving the right to sue 
for other installments yet to fall due, see 
note in 37 L. R. A. 745. 

A redemption by one who is not a ten- 


ant in common or co-owner does not inure 


to the benefit of others claiming an interest 
which was sold subject to redemption: 
Merz v. Mehner, 67 Wash, 135, 120 Pac. 893. 

A redemption from a mortgage fore- 
closure will be decreed in favor of heirs 
owning a half interest in the land, where the 
purchaser at the foreclosure sale had agreed 
to assign the sheriff’s certificate of sale 
upon payment of the judgment and to make 
a quitclaim to one of the heirs, to enable 
him to negotiate a loan on the property on 
behalf of minor heirs in order to effect the 
redemption; and after permitting the time 
for a regular redemption to expire, the pur- 
chaser is estopped to repudiate the ee 
ment upon tender of the sum due, alt ugh 
proceedings to redeem were not taken in 
the manner required by statute: Mohney v. 
Ellis, 69 Wash. 643, 125 Pac. 1031. 

As to right of redemption in heirs and 
devisees, see note in 21 Am. St. Rep. 248. 


§ 602. 


A statute relative to mortgage foreclos- 
ure sales is unconstitutional as to existin 
mortgages as impairing the obligation o 
the contract, in so far as it requires the 
sheriff to postpone the sale for one year 
and gives the mortgagor possession of the 
premises during that time, when the former 
law gave the mortgagee the right to an 
immediate sale with the right of possession 
during the period of redemption; but the 
law is valid in changing the requirements 
is to the notices of sale, since that merely 
affects the remedy and not the obligation of 
the contract: Strand v. Griffith, 63 Wash. 
334, 115 Pae. 512. 

Upon the issuance of a certificate of sale 
on foreclosure, a writ of assistance may 
issue against one in possession as receiver in 
bankruptcy of the estate of the defendant, 
appointed pending the suit, although he was 
not made a party to the action, on the 
theory that the proceeding is in rem and he 
is bound as in privity with the mortgagor: 
State ex rel. Biddle v. Superior Court, 63 
Wash. 312, 115 Pac. 807. 


§ 620. 


In supplemental proceedings, where money 
is disclosed applicable to the judgment, it 
is not prejudicial error that the order re 
quired its payment to the clerk of court 
rather than to the sheriff: Belknap v. Plat- 
ter, 54 Wash. 1, 132 Am. St. Rep. 1097, 103 
Pac. 432. 

Objection to the validity of proceedings 
supplementary to execution for the examin- 
ation of the wife of a defendant cannot be 
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urged where the case was tried on its mer- 
its, the appellant asked that the status of 
money deposited in bank in the name of the 
wife examined be determined, and she 
stated that she was ready to turn over 
money on the order of the court if it be- 
longed to the defendant: Breschli v. Kubil- 
lus, 36 Wash, 541, 106 Pac. 1135. 


§ 647. 


„An attachment is an ancillary proceed» 
ing only in cases where jurisdiction of the 
person is acquired in the main action; and 
in cases of service by publication the juris- 
diction extends only to the property at- 
tached: Clifford v. Pateros Transfer Co., 71 
Wash. 665, 129 Pac. 869. 


As to the jurisdiction obtained by at- 
tachment process, see note in 10 L. A. 


§ 648. 


There is sufficient evidence to support an 
attachment on the ground that the debtors 
had disposed of their property with intent 
to defraud their creditors, where it appears 
that the debtors were insolvent and owed 
four principal creditors thirty-four thousand 
dollars, that they had property of the value 
of twenty-four thousand dollars to thirty 
thousand dollars, all of which they trans- 
ferred by absolute conveyances to a creditor 
whose claim was five thousand dollars, who 
made inconsistent statements and claimed 
at first, according to several witnesses, that 
he took the property as security for his 
claim and a surety claim of six thousand 
dollars and afterward offered to pay off 
other creditors who were not consulted; and 
there was evidence that the debtors’ pur- 
pose was to prevent the attaching creditor 
from carrying out threats to enforce its 
claim by suit, the fact that they intended 
to prefer a creditor, as claimed by them, 
not being sufficient to warrant a dissolution 
of the attachment, where it appears that 
they also intended to hinder and delay other 
creditors and that the preferred creditor 
aided therein: Holt Mfg. Co. v. Thomas, 
69 Wash. 488, 125 Pac. 772. 

As to fraudulent sale or conveyance of 
property as ground for attachment, see note 
in 5 Ann. Cas. 618; also note in 30 L. R. A. 
476. 


§ 649. 


The acceptance of promissory notes for 
the amount of open accounts suspends the 
right of action on the accounts until the 
maturity of the notes, even though they 
were not taken in payment; and action on 
the accounts as past due is premature, not- 
withstanding a reply setting up fraudulent 
acts of the defendants that would have 
authorized attachments, under this section, 
in case the complaint had alleged that the 
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debt was not due and that nothing but time 
was wanting to fix an absolute indebtedness: 
Otto v. Griffin, 54 Wash. 506, 103 Pac. 789. 


§ 652. 
See notes to 8 578. 


On motion to dissolve an attachment 
erroneously issued without a bond, leave to 
file a bond is properly denied, the statute 
making the filing of a bond a condition pre- 
cecent to an attachment: Wentworth v. 
.Moore, 64 Wash. 451, 117 Pac. 251. 

As to motion, and grounds thereof, for 
dissolution of attachment, and proceedings 
therefor, see note in 123 Am. St. Rep. 1030. 

Under the statute providing for a liberal 
construction of the attachment law, and 
permitting amendments of any defect in the 
papers or bond, the failure to condition the 
bond for the payment of “all costs,” as 
required by this section, is amendable, not 
being a jurisdictional defect; and the rem- 
edy is by motion to amend the bond and not 
to quash the writ: Roznik v. Becker, 68 
Wash. 63, 122 Pac. 593. 


§ 664. 


Defendant’s retaking of attached property 
upon a redelivery bond, without moving 
against the writ waives the right of action 
for wrongful attachment upon the attach- 
ment bond: Gutter v. Joiner, 56 Wash. 202, 
105 Pac. 457. 

As to the bar, effected by the giving of 
statutory bond to dissolve, to motion to 
quash, see note in 12 Ann. Cas. 170. 

As to termination of attachment proceed- 
ings as condition to maintenance of action 
for wrongful attachment, see note in Ann. 
Cas. 1912A, 445. 


§ 659. 


Failure to publish notice of a mortgage 
foreclosure sale in the exact manner re- 
quired by law is an irregularity only, and 
does not render the sale so far void that it 
is not curable by the order of confirmation: 
Strand v. Griffith, 63 Wash. 334, 115 Pac. 
512. 


§ 667. 


Upon the attachment of property of a 
nonresident, a judgment in form both 
against the person and property attached is 
not for that reason void, although enforce- 
able only against the property attached: 
Roznik v. Becker, 68 Wash. 63, 122 Pac. 
593. 


$ 668. 


This section applies only where a per- 
sonal judgment has been rendered which can 
be satisfied by general execution: Clifford 
v. Pateros Transfer Co., 71 Wash. 665, 129 
Pac. 369. 
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§ 673. 


The levy of a writ of attachment, valid 
when made, is not invalidated by an amend- 
ment to the complaint doubling the amount 
of the demand: Rosnik v. Becker, 68 Wash. 
63, 122 Pac. 593. 


Where an attachment is not void for want 
of jurisdiction, a party cannot take advan- 
tage of defects and errors without appear- 
ing generally: Roznik v. Becker, 68 Wash. 
63, 122 Pac. 593. 


—— EVIDENCE AND EFFECT OF 
AFFIDAVITS: See 4 Remington’s Digest, 
“Attachment,” § 39-1; Nicholson v. Erick- 
son, 56 Wash. 419, 105 Pac. 836; Watson v. 
Shelton, 56 Wash. 426, 105 Pac. 850; Gor- 
don v. Gillespie, 58 Wash. 627, 109 Pac. 
109. 


§ 680. 


The plaintiff in garnishment acquires no 
better right to the debt than his debtor 
has: Ford v. Aetna Life Ins. Co., 70 Wash. 
29, 126 Pac. 69. 


§ 705. 


In view of this section and section 809, 
authorizing an action to quiet title without 
including specific relief for the recovery of 
possession, the provision of section 806, au- 
thorizing the vacation of a default judg- 
ment in actions to recover possession of 
real property, where service was by publica- 
tion, at any time within two years after 
entry of judgment, has no application to a 
judgment in an action to quiet title to 
vacant and unoccupied land the title to 
which was alleged to be in the plaintiffs, 
the complaint not seeking recovery of pos- 
session, but only the adjudication of adverse 
claims made by the defendants, since ac 
tions to quiet title and to recover possession 
are not essentially the same under our stat- 
utes: Bruhn v. Pasco Land Co., 67 Wash. 
490, 121 Pac. 981. 


§ 707. 


Replevin does not lie for the product of 
sawlogs cut into lumber and commingled by 
an innocent purchaser with its own prop- 
erty, without notice that the vendor had 
trespassed and cut the logs on plaintiff's 
land: Meyers v. Gerhart, 54 Wash. 657, 103 
Pac. 1114. 


As to the sort of property generally that 
is subject to replevin, see note in 80 Am. 
St. Rep. 756. 


Where the owner of converted logs stood 
by without making any claim until after 
they were manufactured into lumber and 
sold by an innocent purchaser, he cannot 
maintain replevin for the product, or for a 
like quantity of other product: Meyers v. 
Gerhart, 54 Wash. 657, 103 Pac. 1114. 


* L AP.. u 


CODES OF PROCEDURE, 


As to replevin in case of commingled 
goods, plaintiff being in fault, see note in 
37 L. R. A., N. S., 270. 

In replevin an affirmative answer of own- 
ership in the defendant is nothing more than 
a denial of plaintiff’s allegation of owner- 
ship, and the burden of proof is upon the 
plaintiff to show title in himself or right to 
possession: Moore v. Marsh, 59 Wash. 151, 
109 Pae. 606. 

An action of replevin must fail when the 
plaintiff fails to show that the property is 
wrongfully detained by the defendant, and 
incidental relief cannot be given upon show- 
ing a conversion, as that would be a fatal 
variance: Meyers v. Gerhart, 54 Wash. 657, 
103 Paec. 1114. 

As to when and against whom replevin 
is sustainable, see note in 80 Am. St. Rep. 
741. | 

In an action to recover machinery or its 
value, sold under a conditional bill of sale, 
where there was evidence that it was worth 
its price, if it had been up to specifications, 
but that defendant had been damaged by 
defects and delay in installing it, the proper 
measure of its value to the plaintiff is the 
balance due on the contract price less proper 
credits to the buyer: Hallidie Mach. Co. v. 
Whidby Island Sand ete. Co., 62 Wash. 604, 
114 Pac. 457. 

As to measure of damages in cases of re- 
plevin, see note in 22 Am. Rep. 285. 

A judgment in replevin for the return of 
two span of mules and harness and wire 
fencing, or their value, cannot be sustained 
where the proof failed to show that defend- 
ant was in possession of the harness or wire 
fencing, and there was no evidence of the 
value of the mules disassociated from the 
harness: Fries v. Lockwood, 64 Wash. 221, 
116 Pae. 640. i 


As to pleading, proof and practice in re- 
plevin, see note in 80 Am. St. Rep. 766. 


$ 709. 


In replevin, service of the affidavit is not 
sufficient service of process in lieu of the 
summons and complaint: Hoffman v. Spo- 
kane Jobbers’ Assn., 54 Wash. 179, 102 
Pac. 1045. 


Under a replevin bond conditioned, pur- 
suant to statute, for the prosecution of the 
action, the return of the property to the 
defendant if return thereof be adjudged, 
and for the payment of such sum as may 
be recovered against the plaintiff, there 
ean be no liability on the bond in excess of 
the costs adjudged, where the replevin suit 
was prosecuted to judgment on the merits, 
and the action was dismissed with costs, 
without adjudging a return of the property 
or entering judgment for its value: Ihrig 
v. Bussell, 68 Wash. 70, 122 Pac. 608. 

As to the elements of damages recover- 


able in an action on a replevin bond, see 
note in 30 L. R. A., N. S., 367. 
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8 711. 


Where defendant in replevin was entitled, 
upon dismissal of the action on the merits, 
to a judgment decreeing a return of the 
property, or for its value, but acquiesced in 
a judgment of dismissal without appealing 
therefrom, she cannot, in an action on the 
replevin bond, recover judgment as for à 
conversion of the property: Ihrig v. Bussell, 
68 Wash. 70, 122 Pac. 608. 


§ 716. 


Under the claim: and delivery statute, 
which makes ample provision for the in- 
demnity of both parties to the action and 
the sheriff, but makes no provision for the 
security of a third party claiming owner- 
ship, and provides that where a third party 
makes claim by affidavit and serving a no- 
tice of his title on the sheriff, the sheriff 
shall not be bound to keep the property or 
deliver it to the plaintiff unless indemnified, 
a third party may maintain an action of 
conversion against a sheriff in possession in 
a claim and delivery suit, where the sheriff 
refused to surrender the property upon de- 
mand and notice by affidavit as provided 
by the statute: Nasser v. Gaston, 70 Wash. 
685, 127 Pac. 470. 

As to replevin against an officer who has 
wrongfully taken possession of plaintiff’s 
personal property, see note in 80 Am. St. 
R 
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§ 719. 


PRIVATE NUISANCES.—A tubercu- 
losis sanitarium maintained in a residen- 
tial section of the city will be enjoined as 
& nuisance, where the fear and dread of the 
disease is such that it depreciates the value 
of adjacent property to an extent of one- 
third or one-half, and interferes with the 
comfortable enjoyment thereof, disturbing: 
the minds, nerves and sleep of the occu- 
pants, especially in view of Rem. & Bal. 
Code, section 8309, defining a nuisance as 
any act that either annoys or endangers the 
comfort or repose of others: Everett v. 
Paschall, 61 Wash. 47, Ann. Cas. 1912B, 
1128, 31 L. R. A., N. 8., 827, 111 Pac. 879. 

As to nuisance, as contemplating hos- 

itals, etc., among other things, see note 
in 107 Am. St. Rep. 232. And see, also, 
notes in Ann. Cas. 1912B, 1131, and 29 
L. R. A., N. S., 49. 

The maintenance of an undertaking es- 
tablishment in the residence section of a 
city, within a few feet of residences, while 
not a nuisance per se, may be enjoined as 
a nuisance, where it appears that, although 
maintained with every sanitary precaution, 
noxious odors and gases will permeate the 
near-by residences, and that there is danger 
of infection and contagion; and notwith- 
standing the fact that the owner intends to 
occupy the second story of the building as 


§ 719 


a residence: Densmore v. Evergreen Camp 
No. 147, W. O. W., 61 Wash. 230, Ann. Cas. 


1912B, 1206, 31 L. R, A., N. S., 608, 112 


Pac. 255. 

As to undertaking establishment consid- 
ered in the light of a nuisance, see note in 
Ann. Cas. 1912B, 1208. 


PUBLIC NUISANCES.—A prima facie 
case of a nuisance is made out by evidence 
that charcoal kilns within the city gave 
out quantities of smoke and at times poison- 
ous gases: Richards v. Seattle, 62 Wash. 
684, 114 Pac. 896. 

As to buildings, etc., emitting noxious 
fumes, as nuisance, see note in 107 Am. St. 
Rep. 237. 

As to burning soft coal, as a nuisance, 
see note in 12 Ann. Cas. 846; also noted in 
Ann. Cas. 1912B, 1036, and 13 L. R. A., 
N. 8., 465. 

As to brick and lime kilns as nuisances, 
see note in 38 L. R. A. 654; also note in 
2 L. R. A., N. S., 92. 

As to gas plant as nuisance 
20 L. R. A., N. S., 466. 


TRESPASS.—An action for an injunes 
tion to restrain trespass upon land is prop- 
erly dismissed where it appears that the 
issue to be tried is the right to possession 
under an unacknowledged lease, and whether 
notice was duly given to terminate the ten- 
ancy, since plaintiff had adequate remedies 
at law: Reeves v. Flath, 59 Wash. 299, 109 
Pac. 796. 

As to the rule that the applicant for 
injunction must have no adequate remedy 
at law, see note in 99 Am. St. Rep. 742. 
See, also, notes in 16 Ann. Cas. 730; 1 
L. R. A. 745, and 22 L. R. A. 235. 

In an action between cotenants the evi- 
dence fails to show such substantial or 
irreparable injury as to warrant an injune- 
tion to restrain the partitioning of a com- 
mon entrance to a building, where the area 
or recess in the building would have been 
divided so as to give defendant a four-foot 
passageway to a stairyway and the plaintiff 
a six-foot entrance to the back door of its 
saloon, without any appreciable interfer- 
ence with light, since injunction will rarely 
be granted in favor of a cotenant except in 
case of insolvency or partial destruction 
of the estate: Tifft Co. v. State Medical 
Institute, 53 Wash. 365, 101 Pac. 1081. 

Injunction will not lie to restrain a tres 
pass upon lands by persons who were ten- 
ants at will, under claim of entry and pos- 
session with the knowledge and consent of 
the plaintiffs, since the plaintiffs have an 
adequate remedy by action of forcible entry 
and detainer: Cogswell v. Cogswell, 70 
Wash. 184, 126 Pac. 433. 

Injunction to restrain trespass does not 
lie on the ground of preventing a multi- 
plicity of suits, where there is but one tres- 
pass by one and the same person claiming 
the right to possession: Cogswell v. Cogs 
well, 70 Wash, 184, 126 Pac, 433, 


, Bee note in 
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As to prevention of a multiplicity of 
suits as ground for injunction, see note in 
he ao St. Rep. 30; also note in 22 L. R. 

232. 


Injunction will lie to prevent tres pass and 
proteet possession of a railroad right of way 
actually used and in possession of the com- 
pany under a claim of title, where the ad- 
joining owner had notified plaintiff’s 
telegraph construction foreman to keep off 
his land, and just prior to the suit had told 
an employee of a telegraph company, 
licensed by the plaintiff, not to trespass on 
his land, and that it would not be safe for 
him to go there and erect wire, the defend- 
ant’s objections being made to work on the 
plaintiff’s right of way: Northern Pac. R. 
Co. v. Wadekamper, 70 Wash. 392, 126 
Pac. 909. 


As to injunction to restrain threatened 
trespass on real property, see notes in 1 
L. R. A. 744; 3 L. R. A. 612; 11 L. R. A. 
207. 


The complaint in an action for an in- 
junction shows that the injury cannot be 
compensated in damages, and there is no 
adequate remedy at law, where it appears 
that the lessor of the five top stories of an 
office building with a hallway for ingress 
and egress has lost subtenants and that 
other subtenants are threatening to vacate 
because the hallway is blocked by the lease 
of a cigar-stand, where crowds congregate 
to indulge in games of chance, inconveni- 
encing and driving away the clientage of 
tenants in the building; hence an action 
lies to enjoin the maintenance of the cigar 
stand in the hall, to avoid a multiplicity of 
suits from the continuing wrong: Silver v. 
Washington Investment Co. 65 Wash. 541, 
118 Pac. 748. 


As to when it is that the remedy at law 
is inadequate, see note in 22 L. R. A. 235. 

An injunction against the canvassing of 
returns of an illegal city election for the 
annexation of territory involves property 
rights, and a court of equity will not re- 
fuse jurisdiction on the ground that only a 
political question is involved: Wilton v. 
Pierce County, 61 Wash. 386, 112 Pac. 386. 

Breach of a contract to give defendant’s 
personal services in a school of music for a 
term of years will not be enjoined where 
the services were not so special or extra- 
ordinary that they could not be supplied 
elsewhere, and another teacher was found 
to take defendant’s place without maten- 
ally impairing the efficiency of the school: 
Columbia College of Music v. Tunberg, 64 
Wash. 19, 116 Pac. 280. 

Where a teacher of music was employed 
to teach in a school for a specified term and 
agreed not to teach elsewhere and to devote 
his best efforts to promoting the school, 
he will be enjoined from soliciting clients 
of the school and invading its goodwill dur- 
ing the term, upon his leaving the school 
and setting up business for himself: Colum- 
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bis College of Music v. Tunberg, 64 Wash. 
10, 116 Pac. 280. 

As to injunction to restrain violation of 
contract for personal services, see note in 
6 L. R. A. 64. 

Equity has no jurisdiction to review the 
judgment of a criminal court or to restrain 
execution of a criminal sentence, where no 
property rights will be affected by the en» 
forcement of a void statute: Brown v. State, 
59 Wash. 195, 109 Pac. 802. 


As to injunctions against crimes and 
criminal prosecutions, see note in 35 Am. 
St. Rep. 449. 


There is no adequate remedy at law and 
injunction lies to prevent the city from 
violating the eight-hour day law, where it 
employed many teamsters and required 
them to work in excess of eight hours a day 
or “quit the job,” the employment bein 
mutually satisfactory and agreeable; an 
the city is not prejudiced by the form of 
the decree, even if there is a remedy by 
mandamus: Davies v. Seattle, 67 Wash, 532, 
121 Pac. 987. 


As to the test of inadequacy of legal 
remedy where one applies for injunction, see 
note in 22 L. R. A. 235. 


§ 720. 


This section must be strictly construed 
in order to avoid the violation of property 
rights, and therefore does not apply to a 
building described in the complaint as a 
“public garage plant” which evidently en- 
hances the value and enjoyment of the land 
and is not a nuisance, regardless of the 
motives of the owner and his intent to annoy 
his neighbor: Jones v. Williams, 56 Wash. 
588, 106 Pac. 166. 


§ 722. 

A temporary restraining order until the 
hearing is not continued in force by an 
order at the hearing to the effect that all 
orders theretofore made in the case be held 
in “obeyance” during the pendency of the 
action, the word used evidently being an 
error for “abeyance,” suspending all pre 
vious orders, and not intended in the sense 
that the orders were to be “obeyed”: Drain- 
age Dist. No. 1 v. Costello, 53 Wash. 67, 
101 Pac. 497. 


§ 725. 


In an action on an injunction bond, to 
indemnify plaintiffs from damages by rea- 
son of a temporary restraining order, until 
the hearing could be had, returnable May 
15th, it 18 not error to ow the plaintiff 
to show damages suffered up to May 22d, 
at which time the hearing was had and the 
order dissolved, where it appeared that the 
plaintiff required that additional time in 
order to prepare for the hearing: Maughlin 
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Ta Co. v. Hamilton, 61 Wash. 66, 111 Pac. 


. As to rights to enforce injunction bond 
upon dissolution of temporary injunction, 
see note in 15 Ann. Cas. 731. 

Recovery on an injunction bond obliga- 
ting the plaintiffs and surety to pay all costs 
and damages that may accrue to the de- 
fendants by reason o 
junction in force cannot be objected to as 
subjecting the surety to a greater liability 
than that of the principal, since the stat 
ute makes the assumption of the liability 
by the principal a condition precedent to 
the continuance of the injunction: Mead 
v. Kalberg, 70 Wash. 517, 127 Pac. 185. 

In an action upon an injunction bond, the 
proceedings leading up to the injunction 
and judgment in the former action are rele- 
vant and may be pleaded in the complaint: 
Tei v. Kalberg, 70 Wash. 517, 127 Pac. 
185. 


Where a temporary injunction was issued 
restraining the defendants from perform- 
ing a city contract assigned to them by the 
plaintiffs, and an injunction bond was 

iven by plaintiffs on appeal to keep the 

junction in force, which bond obligated 
the plaintiffs to pay all costs and damages 
that may accrue to the defendants by rea- 
son of continuing the temporary injunction 
in force during the pendency of the appeal, 
it must be held that the parties contemplated 
any loss of profits and any damages to de- 
fendants that might accrue by reason of 
subcontracts, then in existence and known 
to the parties by which defendants had 
sublet the work, such profits not being too 
remote or speculative; hence, in a subse- 
quent action on the injunction bond, the 
jury is properly instructed that it may take 
the subcontracts into consideration as tend- 
ing to prove damages by loss of profits that 
could have been made on the contract: 
Mead v. Kalberg, 70 Wash. 517, 127 Pac. 
185. 

Failure to move to discharge a wrongful 
injunction does not limit the recovery to 
nominal damages, where the injunction was 
not ancillary to the main issue, but was of 
the essence of the controversy, and plain- 
tiff tried the case on its merits instead of 
moving to dissolve the injunction: Stone 
v. Hunter Tract Improvement Co., 68 Wash. 
28, 39 L. R. A., N. S., 180, 122 Pace. 370. 

As to liability for wrongful injunction 
by municipalities and also by private per- 
sons, see note in Ann. Cas. 1912A, 212. 

The measure of damages for a wrongful 
injunction restraining the completion of a 
house, which plaintiffs were in the act of 
building, is the rental value of the prem- 
ises with the improvements as designed, 
although the house as designed was never 
completed, a smaller one being erected for 
the same purpose after dissolution of the 
injunction: Stone v. Hunter Tract Improve- 
ment Co., 68 Wash. 28, 39 L. R. A., N. S., 
180, 122 Pac. 370. 


continuing the in- 
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§ 729. 
See notes to § 1049. 


§ 741. 


A temporary receiver should be appointed 


for a corporation, though solvent and pros- 
perous, where two persons at bitter enmity 
with one another each held one-half of the 
stock, and through a deadlock and inability 
to elect officers, one of them, as a hold-over 
trustee, with two subservient dummies, 
seized complete control of the corporation, 
excluded his rival from all participation in 
the business, refused him an inspection of 
the books, and illegally increased his own 
salary, and it appears that a new board 
cannot be elected, and there is no prosp.ct 
of adjusting the differences; and the receiv- 
ership will be made permanent in case the 
differences cannot be adjusted within a 
time limited: Boothe v. Summit Coal Min. 
Co., 55 Wash. 167, 19 Ann. Cas 1255, 104 
Pac. 207. | 

As to the circumstances that justify the 


appointment of a receiver, see note in 72 


Am. St. Rep. 29. 

As to appointment of receiver for a com- 
pany where the officers disagree as to man- 
agement, see note in 20 Ann. Cas, 213. 

It is error to appoint a temporary receiver 
of a realty and investment company, at the 
suit of a few subscribers, where the evi» 
dence shows solvency, careful and capablé 
business management and no probable loss 
to subscribers that can be avoided by a re- 
celvership: Frost v. Puget Sound Realty 
Associates, 57 Wash. 629, 107 Pac. 1029. 

The wrongful payment of commissions by 
a realty and investment company to one of 
its trustees 1s not ground for the appoint- 
ment of a receiver, where the subscriber 
has a remedy at law without the aid of a 
receivership: Frost v. Puget Sound Realty 
Associates, 57 Wash. 629, 107 Pac. 1029. 

A receiver is properly appointed for a 
corporation where it appears that a pro- 
moter, through fraudulent representations, 
obtained a drug business and property of 
the other stockholders of the value of thirty- 
three thousand dollars, and conveyed the 
same to the corporation in full payment of 
stock of the par value of one hundred thou- 
sand dollars, two-thirds of which he issued 
to himself without paying anything there- 
for, and in violation of his agreement to sell 
the same for the benefit of the corporation, 
by means of which he absolutely controls 
the corporation, and secured heavy profits 
to himself for which he refuses to account, 
and that he is about to bond the company, 
and threatens the corporation with insol- 
vency oy ill management: Kennedy Drug 
Co. v. Keyes, 60 Wash. 337, 111 Pac. 175. 

Where there are no creditors of a cor- 
poration and a receiver is appointed to wind 
up its affairs, and sues on claims, repre- 
senting the rights of a faction of the stock- 
holders, an esioppel against such stoekhold- 
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ers operates against the receiver: Weymouth 
v. Oudin, 66 Wash. 315, 105 Pac. 1027. 

Mismanagement of a corporation, entitling 
stockholders to the appointment of a re- 
ceiver, is not shown by the fact that a di- 
rector was allowed a salary as manager 
(the by-laws only prohibiting the payment 
of compensation to directors as such), that 
his traveling expenses were allowed, that 
for convenience the books were removed to 
another state where all the property was 
located, that a small bona fide debt to the 
wife of the president was not shown in all 
the semi-annual statements (it appearing 
on the books), or that stockholders inquiring 
at the main office were not furnished all the 
information desired; since absolute neces- 
sity must be shown by clear evidence, and 
mere carelessness, mistakes or bad policy 
honestly pursued is not sufficient: Secord 
v. Wheeler Gold Min. Co., 53 Wash. 620, 17 
Ann. Cas. 914, 102 Pac. 654. 

As to receivership consequent upon mis- 
management of the company’s affairs, see 
note in 20 Ann. Cas. 214. 

A complaint by a minority stockholder of 
a corporation states a sufficient cause of 
action for a receivership, especially when 
liberally construed on demurrer ore tenus, 
where it alleges that one-third of its assets 
and capital, of the value of twenty-seven 
thousand dollars, were dissipated through 
maladministration and incompetence in 
1908, which will continue during 1909; that 
it is about to lose its mill site of the value 
of four thousand dollars or five thousand 
dollars, and suffer irreparable injury by re- 
quiring a removal, through the same causes, 
and that the managers have illegally voted 
salaries to themselves to pay for stock pur- 
chased to control the company; and it is 
error to confine the proof to the last alle- 
gation, as that simply goes to other charges 
of maladministration alleged in the com- 
plaint: Van Horn v. New Western Shingle 
Co., 54 Wash. 117, 103 Pac. 42. 

Where an action is brought by one of 
two equal stockholders of a corporation, 
the plaintiff alleging his exclusion from 
control, and mismanagement and failure to 
account by the defendant, and a receiver- 
ship and accounting is asked, it is error 
to order a receiver’s sale of all the assets 
of the corporation, consisting of real estate 
and mining machinery, before the account- 
ing is had and the rights and equities of 
the parties are adjudicated, where there 
appears no probable depreciation in the 
value of the property, especially where the 
defendant is indebted to the corporation, 
and has not made payments ordered by the 
court, and the plaintiff would be at a dis- 
advantage in bidding at the sale until the 
purposes of the receivership have been ac- 
complished: Boothe v. Summit Coal Min. 
Co., 63 Wash. 630, 116 Pac. 269. 

In an application for the appointment of 
a receiver, a corporation is conclusively 
shown to be solvent where it appears that 
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its mines had cost forty thousand dollars 
and were worth fifty thousand dollars and 
were producing seven tons of ore per day 
at a net profit of four dollars per ton, and 
the total indebtedness of the company was 
about four thousand dollars: Secord v. 
Wheeler Gold Min. Co., 53 Wash. 620, 17 
Ann. Cas. 914, 102 Pac. 654. 

That an insurance company became in- 
solvent nine months after a policy was 
issued, and in insurance reports its condi- 
tions was rated as very weak, does not show 
that it was insolvent when the policy was 
issued: Beckman v. Edwards, 59 Wash. 411, 
Ann. Cas. 1912B, 40, 110 Pac. 6. 

As to a corporation’s insolvency as ground 
for the appointment of a receiver, see note 
in 72 Am. St. Rep. 72. 

Findings that a mortgage was given by 
a corporation after insolvency and is fraud: 
ulent as to creditors are sustained where 
there was some evidence tending to show 
that fact and the mortgage covered prac- 
tically all of its property and was given to 
a trustee as a preference to secure certain 
antecedent creditors: Bohling v. Hendron, 
56 Wash. 687, 106 Pac. 205. 

Findings that a corporation, which was 
adjudged insolvent about a year after giv- 
ing a mortgage for eight thousand three 
hundred and seventy-five dollars, to secure 
an antecedent debt to a local bank, was not 
insolvent at that time, and that the mort- 
gage was not an unlawful preference, are 
sustained where it appears that it was en- 
gaged in the retail meat business, that its 
total liabilities at that time did not exceed 
fifteen thousand dollars, and its assets were 
valued by various witnesses at from fifteen 
thousand dollars to twenty-two thousand 
dollars, none of its creditors had manifested 
an intent to enforce collections by legal pro- 
ceedings, it was paying its obligations in 
due course, and did about twenty-two thou- 
sand dollars’ worth of business before it 
was closed up, and the mortgage covered 
only about one-half in value of its entire 
property: Hadley v. Bank of Ellensburg, 
67 Wash. 680, 122 Pac. 321. 

A complaint by a corporation to vacate 
a receivership and set aside sales made by 
the receiver states a cause of action, where 
it appears that the assets of the corporation 
were of the value of five million dollars, its 
indebtedness inconsequential, that the de- 
fendants owned one million five hundred 
thousand dollars of the capital stock, on 
which they had paid only eighteen hundred 
dollars. and were solvent, and that they 
prosecuted a collusive suit for the appoint- 
ment of a receiver and secured a sale of all 
the assets for five hundred dollars, all the 
proceedings being ex parte and while the 
president and secretary of the company 
were absent from the state on the business 
of the company: Goodale Phonograph Co. 
v. Valentine, 69 Wash. 263, 124 Pac. 691. 

An ex parte order fixing the amount 


necessary to pay the debts of an insolvent 
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corporation, and directing the receiver to 
recover the same from stockholders on their 
unpaid stock subscriptions, is not binding 
upon stockholders as to the amount or valid- 
ity of the claims of the creditors; and in 
the receiver’s following action upon an un- 
paid stock subscription to recover such sum, 
the stockholder is entitled to dispute the 
claims of creditors, and reduce the amount 
of his liability accordingly: Grady v. Gra- 
ham, 64 Wash. 436, 36 L. R. A., N. S., 
177, 116 Pac. 1098. 

As to stockholders’ liability for corpora- 


. tion’s debts, see note in 3 Am. St. Rep. 806. 


Where a temporary receiver of a cor 
poration has been procured upon the false 
allegations that the corporation was insol- 
vent and that plaintiff was a stockholder 
and had been wrongfully excluded from 
participation in corporate business, upon 
decreeing an accounting, the costs of the 
temporary receivership should be charged to 
the plaintiff, and not against the corpora- 
tion: Hall v. Wilson, 65 Wash. 137, 118 
Pac. 16. 

As to expenses of receivership and liabil- 
ity therefor of party at whose instance 
appointment was made, see note in 13 Ann. 
Cas. 1161; also note in Ann. Cas, 1913B, 
538. 

The objection that leave of court to sue 
a receiver was not first obtained is waived 
if not raised by the receiver upon filing 
a general appearance, and cannot thereafter 
be raised by other parties: Goodale Phono- 
graph Co. v. Valentine, 69 Wash. 263, 124 
Pac. 691. 

As to suits against receivers prosecuted 
without leave of court, see note in 74 Am. 
St. Rep. 285. 

Where the appointment of a receiver was 
prayed for, all the issues had been sub- 
mitted, and the matter taken under advise 
ment, the court had power to appoint a re- 
ceiver without notice, after announcement 
of findings and some delay in order to en- 
able the parties to make an amicable ad- 
justment, where such appointment was 
necessary to preserve the property in suit 
from total loss by reversion: Rice v. Ahl- 
man, 70 Wash. 6, 126 Pac. 64. 

Where the gross receipts in a receiver- 
ship were fourteen thousand seven hundred 
and seventy-nine dollars, an allowance of 
three thousand six hundred dollars for re- 
ceiver’s and attorneys’ fees will not be dis- 
turbed on appeal, where the evidence was 
conflicting and the allowance appears to be 
just: In re Spokane-Columbia River R. & 
Nav. Co., 70 Wash. 142, 126 Pac. 418. 

As to the power of a court of equity to 
appoint a receiver without notice first 
given, see note in 72 Am. St. Rep. 35. 


§ 743. 


Where an insolvent beld property under & 
conditional sale agreement, the vendor may 
file a claim for the property with the re- 
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ceiver, and is entitled to have the matter 
heard in the receivership and the property 
restored to its possession without beginning 
an action or obtaining leave of court; an 
such claim is not a waiver of any rights 
under the contract: Sumner Iron Works v. 
Wolten, 61 Wash. 689, 112 Pac. 1109. 

As to existing lien upon property coming 
into the receiver’s hands, see note in 71 Am. 
St. Rep. 361. 


After a receiver’s sale of personal prop- 
erty under an order of court in the receiv- 
ership, it is error to allow a mortgagee to 
prosecute an action to foreclose a mortgage 
thereon and allow attorneys’ fees provided 
in the mortgage, since the mortgage lien 
could have been established in the receiver- 
ship, and after the receiver’s sale becomes 
a lien to be allowed against the proceeds 
without the penalty for attorneys’ fees and 
unnecessary costs of the independent action: 
Pickering v. Richardson, 57 Wash. 117, 106 
Pac, 614. 


As to foreclosure of chattel mortgage 
where, after execution of the instrument, 
the property came into hands of an as- 
signee for the benefit of the creditors of 
the mortgagor, see note in 96 Am. St. Rep. 
693. 


Where an order for a receiver’s sale pro- 
vided that the purchaser should 
credit proportionately to the total value of 
the goods originally listed which had been 
disposed of between the filing of the ins 
ventory and the sale, an order of confirma- 
tion giving him credit for the total value 
at list prices of all goods now in the store 


receive 


(except those purchased by the receiver 


since the inventory), is clearly a mistake 
and it is the duty of the trial court to cor- 
rect the same so that he will receive credit 
only for those not now in the store: Na- 
tional Bank of Commerce v. Kilsheimer & 
Co., 59 Wash. 460, 110 Pac. 15. 

Upon motion to correct an order of con- 
firmation of a receiver’s sale, a person re 
cited in the order of confirmation to be the 
assignee of the purchasers stands in the 
place of the purchasers: National Bank of 
Commerce v. Kilsheimer & Co., 59 Wash. 
460, 110 Pae. 15. 

A sale made by a receiver to his business 
associate, confirmed by the court, will not 
be vacated for fraud and inadequacy of 
price where it appears from the petition 
that the applicants knew of the business re- 
lationship of the purchaser and the inad- 
equacy of price at the time of the sale and 
confirmation, and did not file their petition 
within one year as required by Rem. & Bal. 
Code, section 466, but waited several vears 
until sued for unpaid stock subscriptions: 
Dibble v. Washington Food Co., 57 Wash. 
176, 106 Pac. 760. 
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As to purchasers by, or in the interest 
of, receivers, assignees, etc., see note in 
186 Am. St. Rep. 812. 

An order for a receiver’s final sale of as- 
sets embracing “all books, accounts, bills, 
claims, lumber, logs, and all other personal 
property owned or claimed by said receiver,” 
does not include cash on hand or items of 
money or property that the receiver took 
without authority for his private use or 
wrongfully advanced to a company in which 
he was interested, not carried on the books 
or reported to the court, and the existence 
of which was not known to the court or 
creditors at the time of the sale; and the 
receiver is therefore properly required to 
account for the same as cash on hand: Seat- 
tle Hardware Co. v. Waugh, 56 Wash. 478, 
106 Pac. 471. 

The court has jurisdiction, in a proper 
case, to charge against the plaintiff the com- 
pensation of a receiver appointed at plain- 
tiff’s instance to take charge of property, 
especially where most of the property was 
adjudged to belong to defendants claiming 
the same in litigation waged by the plain- 
tiff pending the receivership: Lohman v. 
Claussen, 55 Wash. 408, 104 Pac. 624. 

As to expenses of receivership, and lia- 
bility therefor of person instituting the pro- 
ceedings, see note in 13 Ann. Cas. 1161; 
also note in Ann. Cas, 1913B, 538. 


§ 768. 


A bond to indemnify bail furnished by a 
person convicted in a federal court is not 
governed by federal laws merely because the 
United States might have refused to accept 
bailors who had agreed to take indemnity, 
where the bailors were accepted by the 
United States and the bond was executed 
within, and between citizens of, this state: 
Essig v. Turner, 60 Wash. 175, 110 Pac. 

Under the statutes of this state, author 
izing a prisoner to deposit money in lieu of 
bail, a bond to indemnify sureties on a bail 
bond is not void as against publie policy 
in that it removes the inducement for vigi- 
lance, especially where the indemnifying 
bond increased the number of persons inter- 
ested in securing the presence of the pris- 
oner: Essig v. Turner, 60 Wash. 175, 110 
Pac. 998. 

A bond to indemnify the sureties on a 
bail bond is not void for want of consider- 
ation because executed after the giving of ` 
the bail, the recital showing that it was 
given to induce the continuance of the bail: 
Essig v. Turner, 60 Wash. 175, 110 Pac. 
998. 

As to indemnity bonds in connection 
with the giving of bail, see note in 42 Am. 
St. Rep. 191. 
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§ 785. Who may Maintain. 

Any person having a valid subsisting interest in real property, and 
a right to the possession thereof, may recover the same by action in the supe- 
rior court of the proper county, to be brought against the tenant in possession ; 
if there is no such tenant, then against the person claiming the title or 
some interest therein, and may have judgment in such action quieting or 
removing a cloud from plaintiff’s title; an action to quiet title may be brought 
by the known heirs of any deceased person, or of any person presumed in 
law to be deceased, or by the successors in interest of such known heirs against 
the unknown heirs of such deceased person or against such person presumed 
to be deceased and his unknown heirs, and if it shall be made to appear in 
such action that the plaintiffs are heirs of the deceased person, or the per- 
son presumed in law to be deceased, or the successors in interest of such heirs, 
and have been in possession of the real property involved in such action for 
ten years preceding the time of the commencement of such action, and that 
during said time no person other than the plaintiff in the action or his 
grantors has claimed or asserted any right or title or interest in said property, 
the court may adjudge and decree the plaintiff or plaintiffs in such action 
to be the owners of such real property, free from all claims of any unknown 
heirs of such deceased person, or person presumed in law to be deceased; 
and an action to quiet title may be maintained by any person in the actual 
possession of real property against the unknown heirs of a person known to be 
dead, or against any person where it is not known whether such person is dead 
or not, and against the unknown heirs of such person, and if it shall there- 
after transpire that such person was at the time of commencing such action 
dead the Judgment or decree in such action shall be as binding and conclu- 
sive on the heirs of such person as though they had been known and named; 
and in all actions, under this section, to quiet or remove a cloud from the title 
to real property, if the defendant be absent or a nonresident of this state, 
or cannot, after due diligence, be found within the state, or conceals him- 
self to avoid the service of summons, service may be made upon such defendant 
by publication of summons as provided by law; and the court may appoint 
a trustee for such absent or nonresident defendant, to make or cancel any 
.deed or conveyance of whatsoever nature, or do any other act to carry into 
effect the judgment or the decree of the court. [L. 11, p. 383, § 1.] 


In an action of ejectment plaintiff must As plaintiffs in ejectment relying on a tax 
recover on the strength of his own title title must recover on the strength of their 
rather than on the weakness of the defend- own title, their actions must fail where the 
ant's: Seymour v. Dufur, 53 Wash. 646, proof shows that the tax deed as filed with 
102 Pac. 756; Gauthier v. Morrison, 62 the county auditor and adopted as part of 
Wash. 572, 114 Pac. 501. the records in his office did not include, or 

As to the general rule that plaintiff in in any manner refer to, the premises in 
ejectment must recover, if at all, on the controversy, a description of which was in- 
strength of his own title, see note in 18 L. terlined by some unknown person subse- 


R. A. 813. quent to its execution and filing: Stockand 
In a suit to quiet title, the plaintiff must v. Hall, 54 Wash. 106, 102 Pac. 1037. 
prevail, if at all, on the strength of her The plaintiff in ejectment cannot recover 
own title: Brown v. Bremerton, 69 Wash. on the strength of a deed from a common 
474, 125 Pae. 785. grantor, whose prior deed of the same prop- 
As to who may maintain an action to erty to one P. was already on record when 
quiet title, see note in 18 Ann. Cas. 861. plaintiff’s deed was made, P. having subse- 


The legal title through a patent from the quently conveyed the record title to the de- 
government is sufficient to support eject- fendants; and it is not incumbent on the 
ment: Northern Pac. R. Co. v. George, 51 defendants to explain their record title, or 
Wash. 303, 98 Pac. 1126. allowable for the court to indulge in pre- 
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sumptions to overthrow it: Seymour v. 
Dufur, 53 Wash. 646, 102 Pac. 756. 

In this state a tax judgment and deed 
may be set aside for patent as well as 
latent invalidity, as a cloud upon the title: 
Cordiner v. Finch Inv. Co., 54 Wash. 574, 
103 Pac. 829. 

Equitable title to property, under a quit- 
claim deed with a faulty description (which 
might be reformed), is sufficient to author- 
ize an action to quiet title and set aside a 
void tax title, nor is it necessary that the 
plaintiff be in possession: Brodsky v. Nel- 
son, 57 Wash. 671, 107 Pac. 840. 

A distribution in probate proceedings of 
the property of the 3 to his heirs is 
some evidence of title, without deraignment 
of title from the government, and sufficient 
to support a judgment removing the cloud 
of tax foreclosure proceedings against land 
assessed to the deceased, as to parties claim- 
ing through the same source: Preston v. 
Cox, 50 Wash. 451, 97 Pac, 493. 

As to tax deed as cloud on title, see note 
in 10 L. R. A. 294. But see note in 45 
Am. St. Rep. 377. 

As to right of holder of land under title 
purely equitable to bring suit to quiet title, 
see note in Ann. Cas. 1913B, 89; also 
10 L. R. A. 293. 

Under this section a defendant cannot 
defend upon the ground that a quitclaim 
deed constituting an alleged cloud is in- 
valid and in fact not a cloud because not 
recorded, where he claims title under such 
deed: Crowley v. Byrne, 71 Wash. 444, 129 
Pac. 113. 


§ 786. 


An action to quiet title against an execu- 
tion sale, under a revived judgment recov- 
ered twelve years previously against the 
holder of the record title, is not barred by 
the statute of limitations, where it appears 
that the judgment debtor held the title only 
. as a trustee for another, and acknowledged 
and executed the trust three years prior to 
exccution sale, and that the plaintiff had 
been in possession ever since the execution 
of the trust and commenced action the year 
after the execution sale: Denny v. Schwa- 
bacher, 54 Wash. 689, 132 Am. St. Rep. 
1140, 104 Pac. 137. 

One claiming land by adverse possession, 
inclosed and held by him under a mistake 
as to the true boundary line of lots pur- 
chased by him, cannot invoke the seven-year 
statute of limitations for the recovery of 
land held under color of title, since tae 
paper title is in the true owner, and the 
ten-year statute applies: Johnson v. In- 
grain, 63 Wash. 554. 115 Pac. 1073. 

Since an action to quiet title is the rem- 
edy against one out of possession, where an 
action of ejectment to oust one claiming 
under a tax title was dismissed, there is a 
presumption that the tax claimant was in 
possession and that the tax title had not 
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lapsed, the tax deed being regular on its 
face and admitted in evidence without ob- 
jection: Northern Pac. R. Co. v. Smith, 68 
Wash. 269, 122 Pac. 1087. 


A tax title claimant cannot claim adverse 
possession and the payment of taxes for 
seven successive years, prior to seven years 
after the date of the tax deed, by the tak- 
ing of possession under the certificate of de- 
linquency before the sale; and Laws of 1897, 
page 182, section 95, subdivision 4, making 
the certificate of the same effect as a judg- 
ment does not make the certificate color of 
title or give the right to possession, the 
same being merely a legislative definition of 
the nature of the lien, in view of the next 
section requiring judgment and sale: Flueck 
v. Pedigo, 55 Wash. 646, 104 Pac. 1119. 


§ 788. 

A sheriff’s certificate of sale upon mort- 
gage foreclosure, delivered to the purchaser, 
is color of title, and with payment of taxes 
for seven years, in good faith, constitutes a 
title by adverse possession of vacant and 
unoccupied lands, as against the foreclosure 
defendants, and also their wives who were 
not made parties to the foreclosure, where 
they all had acquiesced in the decree, and 
had not been in possession, or paid any 
taxes, or made any claim to the land, for 
twelve years: Goetter v. Moore, 53 Wash. 
5, 101 Pac. 366. 


A void tax deed is sufficient color of title 
under the seven years statute of limitations 
with payment of taxes: Lara v. Sandell, 52 
Wash. 53, 100 Pac. 166. 

As to how far tax title constitutes color 
of title, see note in 2 L. R. A. 512; also 
note in 9 L. R. A. 772. 


COLOR OF TITLE AND GOOD FAITH. 
The grantee in a quitclaim deed having 
knowledge that the grantor was a stranger 
to the title and that the title was vested in 
another cannot show good faith or gain title 
by adverse possession, under this section: 
Petticrew v. Greenshields, 61 Wash. 614, 112 
Pac. 749. 

As to quitclaim deed as color of title, see 
note in 88 Am. St. Rep. 719; also note in 
4 L. R. A., N. S., 776. 

To obtain title by adverse possession and 
the payment of taxes for seven years, the 
possession must be shown to be actual, open 
and notorious under claim and color of right 
made in good faith; and it is not sufficient 
to show mere possession at one time, and 
payment of taxes and color of title for 
seven years: Northern Pac. R. Co. v. Smith, 
68 Wash, 269, 122 Pac. 1057. 

As to the necessity that possession shall 
have been continuous, open and notorious, 
see note in 28 Am. St. Rep. 158; also note 
in 4 L. R. A. 641. 

There can be no title by adverse posses- 
sion where the elaimants had no color of 
title and their possession had its inception 
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kes than five years prior to the commence- 
ment of the action: Spinning v. Pugh, 65 
Wash. 490, 118 Pac. 635. 

A void deed is color of title starting the 
running of the statute of limitations: Hoko 
River Boom Co. v. Fairservice, 69 Wash. 
357, 125 Pac. 145. : 


DURATION AND CONTINUITY OF 
PAYMENT.—Under this section the taxes 
must be paid continuously each successive 
year: Seymour v. Dufur, 53 Wash. 646, 102 
Pac. 756. 

As to what is essential in general to es- 
tablish adverse possession, see notes in 28 
Am. St. Rep. 158, and 88 Am. St. Rep. 701. 


§ 792. 


In ejectment a plaintiff suing the owner’s 
agent in possession cannot complain be- 
cause the agent did not have his rights pro- 
tected by substituting the owner as party 
defendant, since plaintiff, under this sec- 
tion, had the right to make the owner a 

rty defendant: O’Brien v. McKelvey, 59 
Wash. 115, 109 Pae. 337. 


§ 703. 


In an action to quiet title, the complaint 
sets out the cloud upon the title with suffi- 
cient certainty when it alleges that the de- 
fendants claim through void tax sale pro- 
ceedings, giving the court, the number, and 
title of the case, referring to the judgment 
and tax deed following, and describing par- 
ticularly the summons and manner of serv- 
ing, showing the entire proceeding to be 
void, all of which were matters of record: 
Cordiner v. Finch Inv. Co., 54 Wash. 574, 
103 Pac. 829. 

As to void judgments and tax certificates 
as not being clouds on title, see note in 45 
Am. St. Rep. 377. 

Under this section, the court is to deter- 
mine the title and grant relief according to 
the equities of the case; and defendants in 
possession, claiming that plaintiffs’ execu- 
tion sale was void on the ground that the 
judgment had been paid, need not first in- 
stitute a direct proceeding to cancel the 
judgment before answering the complaint: 
MeLiesh v. Ball, 58 Wash. 690, 137 Am. St. 
Rep. 1087, 109 Pac. 209. 

Where the plaintiff, in an action to quiet 
title and set aside a void tax title, held a 
superior equitable title, before suit brought, 
under a deed with a faulty description that 
might be reformed, a quitclaim deed correct- 
ing the error, received by the plaintiff after 
commencement of the action, is admissible 
to supply proof of the error in the original 
deed upon which an action of reformation 
eould have been based: Brodsky v. Nelson, 
7 Wash. 671, 107 Pac. 840. 

Upon an issue as to the forgery of a deed 
in plaintiff’s chain of title, it is presumably 
in his possession, and the opposite party 
need not produce it or account for its loss 
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in order to admit the evidence of erts 
who had compared it with proven signa- 
tures: O’Brien v. McKelvey, 59 Wash. 115, 
109 Pac. 337. 

In an action to recover a certain tract of 
land under a deed intended as a mortgage, 
it is error to determine the title to another 
tract upon which a similar mortgage deed 
was given at the same time, when there 
was nothing in the issues as to such tract, 
and the evidence received thereon was ma- 
terial upon the question of intent as to the 
tract mentioned in the complaint: Boyer v. 
Paine, 60 Wash. 56, 110 Pac. 682. 

In an action to recover land under a deed 
to plaintiffs, which the court found to be 
intended only as a mortgage, in which ac- 
tion the defendant merely asks that it be 
adjudged to be the owner subject to the 
mortgage, it is outside of the issues and 
error to decree a foreclosure of the mort- 
gage, notwithstanding that evidence was 
received without objection upon the ques- 
tion whether the mortgage had been satis- 
fied: Boyer v. Paine, 60 Wash. 56, 110 Pac. 
682. 

In ejectment, the burden is upon the 
plaintiff to establish his title; and he fails 
to do so, as regards a disputed boundary 
line, where it appears that the line is not 
located on the ground, and it is reasonably 
certain defendant is not occupying any of 
plaintiff’s land, plaintiff’s main contention 
being for a sixty-foot overlapping strip, 
under a deed subsequent to defendant’s 
deed: Lundell v. Allen & Nelson Mill Co., 
57 Wash. 150, 106 Pac. 626. 

In ejectment, the burden is upon defend- 
ant to establish the defcnse that an after- 
acquired title, inuring to the benefit of the 
plaintiff, was lodged in an alien incapable 
of acquiring real property in this state: 
Gough v. Center, 57 Wash. 276, 106 Pac. 
774. 

In an action to quiet title, an answer 
alleging that a charitable trust had failed 
by reason of the fact that the beneficiaries 
had procured a dissolution of the society 
through the courts, and a judicial sale of 
the land, which was void, does not show 
that the title reverted to the donors of the 
trust, but only shows a cessation of the 
uses for which the property was devoted, 
and is insufficient on demurrer, to show title 
in the successors of the donors: Peth v. 
Spear, 63 Wash. 291, 115 Pac. 164. 

A complaint to recover the possession of 
real estate, setting forth the nature of plain- 
tiffs’ title, as required by this section, is 
sufficient without alleging that the plaintiffs 
were seised and possessed of the premises 
within the statutory period for commencing 
the action: Wilkeson v. Miller, 63 Wash. 
680, 116 Pac. 268. 

As to the requisites of bills to remove 
clouds on title, see note in 67 Am. Dec. 110. 

The complaint in an action seeking equi- 
table relief to set aside certain proceedings 
is insufficient as a suit to quiet title to the 
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land where it contains no proper descrip- 
tion of the land: Silverstone v. Harn, 
Wash. 440, 120 Pac. 109. 


§ 794. 


In ejectment it is a good defense to plead 
title in another with right to possession as 
his agent and that plaintiff’s deed is a 
forgery, under sections 793, 794: O’Brien 
v. McKelvey, 59 Wash. 115, 109 Pac. 337. 

In an action to remove the cloud of a 
void tax sale, it is no defense to allege that 
the plaintiff is an attorney at law and pur 
chased a debatable title for an inadequate 
consideration for speculative purposes, and 
to foster litigation: Cordiner v. Finch Inv. 
Co., 54 Wash. 574, 103 Pac. 829. 


EVIDENCE ADMISSIBLE UN- 
DER PLEADINGS.— Although the plaintiff 
in ejectment fails to deraign his title, the de- 
fendant cannot, under a general denial, in- 
troduce affirmative evidence to show title in 
himself by adverse possession, under this 


section: Brown v.-Haley, 56 Wash. 218, 105 


Pac. 478. 


§ 796. 


In an action by an upland owner against 
a boom company to recover possession of the 
land and the rents, issues, and profits dur- 
ing the detention, the plaintiffs are not en- 
titled to damages for cutting off their 
ingress and egress from the water, or inci- 
dental tortious acts, especially where the 
acts causing such damage are not pleaded: 
Lownsdale v. Gray’s Harbor Boom Co., 54 
Wash, 542, 103 Pac. 833. 


Where injury was done by converting 
plaintiffs’ land into a channel of a river, it 
is immaterial, as far as concerns the dam- 
ages recoverable in ejectment, whether the 
channel was navigable or not: Lownsdale 
v. Gray’s Harbor Boom Co., 54 Wash. 542, 
103 Pac. 833. 


In ejectment against a boom company for 
uplands and shore lands along navigable 
waters, the value of the lands as a boom 
site cannot be considered in determining the 
damages for detention: Lownsdale v. Gray’s 
Harbor Boom Co., 54 Wash. 542, 103 Pac. 
833. 


§ 797. 


In an action to recover land sold under a 
void tax judgment, the defendants can re- 
cover for improvements made upon the land 
since the enactment of this section, but not 
for those made prior thereto: Gould v. 
White, 54 Wash. 394, 103 Pac. 460; Flueck 
v. Pedigo, 55 Wash. 646, 104 Pac. 1119. 

A finding that the value of improvements 
on real property is four hundred dollars is 
contrary to the evidence, where the only 
testimony on the subject was the affidavits 
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of two witnesses fixing the value at seven 
hundred dollars and thirteen hundred dol- 
lars, respectively: Palmer v. Abrahams, 55 
Wash. 352, 104 Pac. 648. 

Under this section one having in good 
faith acquired record title and entered into 
peaceable possession and commenced the 
erection of a building is entitled to a coun- 
terclaim for the taxes paid and the value of 
the building by him erected pending a suit 
to quiet title brought by one who had ac- 
quired actual title by adverse possession 
under a mistake as to the true boundary; 
and no damages having been shown, the de- 
cree should secure payment of the same, or, 
in default thereof, make the parties tenants 
in common according to their proportionate 
interests: Johnson v. Ingram, 63 Wash. 554, 
115 Pac. 1073. 

As to what in particular may be recov- 
ered in an action of ejectment, see note in 
116 Am. St. Rep. 581. . 

As to plaintiff's right to recover interest 
on value of the premises for the time of 
the detention, see note in 16 Ann. Cas. 853. 


§ 799. 


Under this section, the plaintiff should be 
given a provisional judgment granting the 
statutory options, title and immediate pos- 
session to be secured by final judgment in 
favor of the party entitled to receive it, at 
the expiration of the time limited: Gould 
v. White, 62 Wash. 406, 114 Pac. 159. 


§ 806. 
See notes to § 708. 


In an action to quiet title, in which both 
plaintiff and defendant claim full title to 
lands held by defendant, a decree quieting 
plaintiff’s title to an undivided one-half in- 
terest has the effect to confirm defendant’s 
title to the other half: Del Notaro v. 
Douglass, 55 Wash. 493, 104 Pac. 774. 


In an action to quiet title, in which the 
court finds the title in the defendant sub- 
ject to the value of plaintiff's improvements, 
the judgment is bad in form where it per- 
mits the plainfiffs to remain in possession 
until their lien for improvements is paid; 
and the judgment must establish the rights 
of the parties in conformity with Laws of 
1903, page 262: Palmer v. Abrahams, 55 
Wash. 352, 104 Pac. 648. 


An action to forfeit a land contract and 
remove the cloud upon the title, the com- 
plaint alleging that the defendants were 
nonresidents and not seeking any award of 
possession, is not an action to recover the 
possession of land, within this section; and 
a petition to vacate is therefore barred after 
one year, under the provisions of sections 
235, 464, 466, providing for the vacation 
of judgments in other cases within one year: 
Smith v. Stiles, 68 Wash. 345, 123 Pac. 448. 


CODES OF PROCEDURE, 


$ 809. 
See notes to § 705. 


Under this section for the determination 
of adverse claims, a decree to quiet title 
may be had where the defendant filed for 
record an invalid notice, claiming a con- 
tract for purchase, although the claim did 
not constitute a cloud within equitable prin- 
ciples: McGuiness v. Hargiss, 56 Wash. 162, 
21 Ann. Cas. 220, 105 Pae. 233. 

Under this section, enlarging equity juris- 
diction, an action lies to quiet title against 
a mortgage given by a stranger to the title: 
Pacific Coast Pipe Co. v. Hedican, 61 Wash. 
576, Ann. Cas. 1912C, 833, 112 Pac. 650. 


§ 810. 


In forcible entry and detainer, the de- 
fendant cannot change the action to one of 
debt by surrendering the premises to a third 
person after the commencement of the ac- 
tion: Hutchinson v. Wilson, 54 Wash. 410, 
103 Pac. 474. 

As to pleadings and proceedings in forci- 
ble entry and detainer, see note in 8 L. R. 
A. 532. 


§ 811. 


Judgment for plaintiff in an action for 
unlawful detainer will not be reversed on 
the ground that proof of service of the no- 
tice was not made and the notice itself not 
received in evidence, where the case was 
reopened to supply the proof and plaintiff 
testified to making the service, and the 
notice itself was on file; and a ruling that 
affidavit of service was not necessary in view 
of plaintiff’s testimony and the return of 
the service of notice shows that the notice 
on file was not intended to be excluded: 
O’Connell v. Arai, 63 Wash. 280, 115 Pae. 
95. 

Where a lease for one year at a montbly 
rental “payable monthly in advance,” was 
executed on the llth of the month and pos 
session taken on the 15th, and rent was 
paid for the last half of the first month, 
and thereafter was demanded and paid in 
advance on the first day of each calendar 
month for several months without question, 
the lease will be construed as calling for 
payments on the first of each calendar 
month, and the lessee is estopped to assert 
that notice in unlawful detainer on the 7th, 
not objected to at the time, was premature; 
especially where at the trial no issue as to 
the time of payment or sufficiency of notice 
was raised by the pleadings, evidence or re- 
quests for findings: Kneeland Inv. Co. v. 
Aldrich, 63 Wash. 609, 116 Pac. 264. 


As to the necessity of proof of notice 
and demand, see note in 120 Am. St. Rep. 
48; also notes in 121 Am. St. Rep. 402, and 
7 Ann. Cas, 731. 
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§ 812. ae 

RIGHT TO MATNTAIN ACTION IN 
GENERAL.—Where-premises are conveyed 
by deed absolute in-form, the grantor re- 
maining in possession under an oral agree- 
ment to pay a monthly rent?l, the conven- 
tional relation of landlord and tenant exists, 
making the summary proceeding by unlaw- 
ful detainer available, and it is incompetent 
for the grantor to show by parol- a reser- 
vation or limitation whereby it was orally 
agreed that the grantor was to retaiñ am in- 
terest and possession for the period of one 
year upon making the monthly payments: 
Oregon & Washington R. Co. v. Vulcan ¿ron . 


Works, 57 Wash. 372, 106 Pac. 11200. 


As to prior possession by defendant as. 
a defense, see note to 121 Am. St. Rep. 
410. 

The failure of a lessee to pay taxes, as 
agreed in the lease, entitles the lessor to 
maintain unlawful detainer: Olson Land Co. 
v. Alki Park Co., 63 Wash. 521, Ann. Cas. 
1912D, 365, 115 Pae. 1083. 

As to failure to pay taxes as a ground 
of claim of forfeiture of possession, see 
note in 120 Am. St. Rep. 51. 


DEFENSES AND GROUNDS OF OP- 
POSITION.—In forcible entry and de- 
tainer, where defendant admits the lease, 
default, and notice to quit, equitable de- 
fenses, offsets and counterclaims are not 
available: Hutchinson v. Wilson, 54 Wash. 
410, 103 Pac. 474. 

In forcible entry and detainer, the de- 
fendant cannot interpose, as a legal defense, 
the fact that the lease was void for fraud, 
entitling him to retain possession until re- 
imbursed for his losses: Hutchinson v. Wil- 
son, 54 Wash. 410, 103 Pac. 474. 

The title of the plaintiff cannot be tried 
out in an action of unlawful detainer of de- 
mised premises: Monroe v. Stayt, 57 Wash. 
592, 30 L. R. A., N. S., 1102, 107 Pac. 517. 

Under a tenancy from month to month, 
tender of rent for the months of May and 
June before the commencement of the ac- 
tion is no defense to the action of unlawful 
detainer upon proper notice terminating the 
tenancy at the end of the month of April: 
Newman v. Worthen, 57 Wash. 467, 107 Pac. 
188. 

In an action of unlawful detainer, evi- 
dence that checks were given for the rent 
does not establish payment of the rent 
where it appears that the checks covered 
rent for some other month, or that pay- 
ment of the checks was refused for want 
of funds to meet them: Kegley v. Skillman, 
68 Wash. 637, 123 Pac. 1081. 

As to equitable defenses in forcible entry 
and detainer, see note in 121 Am. St. Rep. 
411. 

As to title to the premises as a matter 
not in issue, see note in 8 L. R. A. 537. 


CONDITIONS PRECEDENT — SUFFI- 
CIENCY OF NOTICE OR DEMAND.—A 


§§ 812—814 


notice to quit under this.svetion, subdivision 
2, is not objectionabt&s in that it purports 
to terminate the tebguty on the last day 
of the month rather. fhan on the date the 
notice was given,.to fake effect at the end 
of the month.: . Newman v. Worthen, 57 
Wash. 467, 107. PAèë. 188. 

A notice fo quit a monthly tenancy expir 
ing at the end- of the month may properly 
notify the tenant to vacate on the last day 
of the nionth instead of at the end of the 
month,, where it was served twenty days 

ricr . ffhereto: Newman v. Worthen, 57 

5. 467, 107 Pac. 188. 
Ale notice to pay rent or quit in unlawful 


„ detginer of leased premises is sufficient if 


signed in the firm name of the landlords, 


_°-e*Mhere they were doing business as partners 
e under their own surnames: Bowman v. Har- 


rison, 59 Wash. 56, 109 Pac. 192. 

This section, subdivision 2, providing 
that a tenancy for an indefinite term may 
be terminated on twenty days’ notice, has 
no application to the alternative notice to 
pay rent or quit where possession 18 con- 
tinued after default, on three days’ notice, 
as provided in subdivision 3: Bowman v. 
Harrison, 59 Wash. 56, 109 Pac. 192. 

As to notice to quit, in actions of unlaw- 
ful detainer, see note in 120 Am. St. Rep. 
45. 

A notice to quit served prior to the amend- 
atory act of 1905 is not ineffectual by rea- 
son of such prior service: Columbia & Puget 
Sound R. Co. v. Moss, 53 Wash. 512, 102 
Pac. 439. 

A notice to quit for default in the pay- 
ment of rent is sufficient without a com- 
putation of the rent, where it designates 
the months for which rent is due: Olson 
Land Co. v. Alki Park Co., 63 Wash. 531, 
Ann. Cas. 1912D, 365, 115 Pac. 1083. 

A statutory notice to vacate leased prem- 
ises, terminating a lease on August 31st, is 
sufficient notice that the landlord's agent 
has no further authority to collect rents, 
and payment to the agent for the rent of 
September is not a defense to an action for 
unlawful detainer in holding over for that 
month: Shannon v. Loeb, 65 Wash. 640, 118 
Pac. 823. 


§ 814. Service of Notice. 


~ +, CODES OF PROCEDURE. 


TIME TO SUE AND LIMITATIONS.— 
In an action of forcible entry and detainer, 
where interveners were ousted by a provi- 
sional writ of restitution without notice, the 
action was premature as to them, and the 
final judgment should restore them to their 
original possession; but it is error to also 
restore them “to the unexpired term there- 
in,“ when that was not an issue in the case: 
Columbia & Puget Sound R. Co. v. Moss, 
53 Wash. 512, 102 Pac. 439. 

Under this section, making a tenant guilty 
of unlawful detainer if notice to quit or 
pay rent remains uncomplied with for the 
period of three days after service thereof, 
and section 814, providing for service of 
notice on a corporation, if no one is found 
on the premises, by posting a notice thereon 
and “sending a copy through the mail,“ 
addressed to the corporation, ete., service is 
not complete until the copy mailed is re- 
ceived by the corporation, as the statute 
contemplates three full days within which 
to comply with the notice; hence where a 
copy is mailed January 2d, and not received 
until Monday, January 4th, an action com- 
menced January 6th, is premature, and 
tender of rent on that day is in time: Smith 
v. Seattle Camp No. 69, W. O. W., 57 Wash. 
556, 107 Pac. 372. 


PROCEEDINGS.—Provisions as to the 
time and manner of bringing the special 
proceeding of forcible entry and detainer 
against a tenant are to be strictly construed 
and the provisions of the general practice 
act for service by mail are not applicable: 
Smith v. Seattle Camp No. 69, W. O. W., 
57 Wash. 556, 107 Pac. 372. 


A defect in a summons in unlawful de- 
tainer, in not requiring the defendant to 
appear within fifteen days, as required by 
statute, is waived by a general appearance: 
Olson Land Co. v. Alki Park Co., 63 Wash. 
521, Ann. Cas. 1912D, 365, 115 Pac. 1083. 


Error in issuing a writ of restitution dur- 
ing the pendency of an action of forcible 
entry and detainer cannot be urged as 
ground for reversing the final judgment: 
Columbia & Puget Sound R. Co. v. Moss, 53 
Wash. 512, 102 Pac. 439. 


Any notice provided for in this act shall be served either (1) by 
delivering a copy personally to the person entitled thereto; or (2) 1f he be 
absent from the premises unlawfully held, by leaving there a copy, with some 
person of suitable age and discretion, and sending a copy through the mail 
addressed to the person entitled thereto at his place of residence; or (3) if 
the person to be notified be a tenant, or an unlawful holder of premises, and 
his place of residence is not known, or if a person of suitable age and discre- 
tion there cannot be found then by affixing a copy of the notice in a con- 
spicuous place on the premises unlawfully held, and also delivering a copy 
to a person there residing, if such a person can be found, and also sending 
‘a copy through the mail addressed to the tenant, or unlawful occupant, at 


102 


CODES OF PROCEDURE. g§ 814—838 


the place where the premises unlawfully held are situated. Service upon a 
subtenant may be made in the same manner: Provided, That in cases where 
the tenant or unlawful occupant, shall be conducting a hotel, inn, lodging- 
house, boarding-house, or shall be renting rooms while still retaining control 
of the premises as a whole, that the guests, lodgers, boarders or persons rent- 
ing such rooms shall not be considered as subtenants within the meaning of 
this act, but all such persons may be served by affixing a copy of the notice 
to be served in two conspicuous places upon the premises unlawfully held; 
and such persons shall not be necessary parties defendant in an action to 
recover possession of said premises. Service of any notice provided for in 
this act may be had upon a corporation by delivering a copy thereof to any 
officer, agent or person having charge of the business of such corporation, at 
the premises unlawfully held, and in case no such officer, agent or person 
can be found upon such premises, then service may be had by affixing a copy 
of such notice in a conspicuous place upon said premises and by sending a 
copy through the mail addressed to such corporation at the place where 
said premises are situated. Proof of any service under this section may be 
made by the affidavit of the person making the same in like manner and 
with like effect as the proof of service of summons in civil actions. When 
a copy of notice is sent through the mail, as provided in this section, service 
shall be deemed complete when such copy is deposited in the United States 
mail in the county in which the property is situated properly addressed with 
postage prepaid: Provided, however, That when service is made by mail one 
additional day shall be allowed before the commencement of an action based 


upon such notice. 
See note to § 812. 


§ 827. 


DAMAdES.— This section requires judg- 
ment to be entered in unlawful detainer 
of leased premises for double the sum 
found as damages for the unlawful de- 
tention: Newman v. Worthen, 57 Wash. 467, 
107 Pac. 188. 

A elause in a lease providing for an in- 
itial deposit as stipulated damages in case 
the lessee does not faithfully pay the rent 
and perform all the covenants and condi- 
tions of the lease, refers only to a violation 
of the eontract, and does not relate to the 
penalty for unlawful detainer, fixed by this 
section at double the amount of rent due: 
O'Connell v. Arai, 63 Wash. 280, 115 Pac. 


In unlawful detainer, this section ex- 
pressly requires judgment for double the 
amount of rent due, where no damages are 
claimed: O'Connell v. Arai, 63 Wash. 280, 
115 Pae. 95. 

Damages for unlawful detainer of a 
dwelling for one month, in that the landlord 
lost a prospective tenant and was compelled 
to move from a hotel and occupy the house, 
eannot be allowed for the landlord’s in- 
creased cost for family expenses for several 
months while occupying the house, which 
cost them more than living at the hotel, as 
the same is fanciful, remote and specu- 
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[L. 11, p. 95, § 1.] 


lative: Shannon v. Loeb, 65 Wash. 640, 118 
Pac. 828. 

Upon the unlawful detainer of a house 
for one month after notice terminating the 
lease, the landlord is entitled, under this 
section, giving double damages during the 
detention, to recover double the rental 
value for one month, and consequential 
damages or the rental value during the 
next month while the house remained 
vacant and unoccupied: Shannon v. Loeb, 65 
Wash. 640, 118 Pac. 823. 


§ 831. 

Under this section, a supersedeas bond re- 
citing that it is to secure such a stay and 
conditioned to pay all “damages and rents 
which the superior or supreme court shall 
adjudge reasonable for the possession of the 
property,” entitles the obligee, on affirm- 
ance of the appeal, to recover, in an action 
on the bond, reasonable rents during the 
pendency of the appeal, without alleging 
that the court had adjudged anything there- 
for, since under section 1739 the rent could 
not be ascertained without an issue and 
trial: Hinckley v. Casey, 54 Wash. 34, 102 
Pac. 1051. 


§ 838. 
Where a divorced second wife has come 


into the possession of community real prop- 
erty of the first marriage belonging one-half 


17 838—918. 


to the children of the first wife, they are 
entitled to an accounting and partition: 
a v. Schmitt, 60 Wash. 23, 110 Pac. 


§ 844. 

Rights of action to quiet title and for a 
partition may be united in one action, under 
this section: Crowley v. Byrne, 71 Wash. 
444, 129 Paec. 113. 


§ 886. 
See notes to Const., art. 2, § 26. 


CODES OF PROCEDURE, 


The fact that the state makes a con» 
tract—the lease of an armory—does not 
create a liability for a tort committed by 
its officers in connection with the subject 
matter of the contract, or make the action 
arising thereon one on contract: Riddoch v. 
State, 68 Wash. 329, 42 L. R. A., N. S., 
251, 123 Pae. 450. 

The state, through its legislature alone, 
has the sovereign power to waive its im- 
munity from liability for torts: Riddoch v. 
State, 68 Wash. 329, 42 L. R. A., N. S., 
251. 123 Pac. 450. 


§ 891. Appropriation of Property by the State, Requisites of Petition. 
Whenever any officer, board, commission, or other body representing 


the state is authorized by the legislature to acquire any land, real estate, 
premises, or other property deemed necessary for the public uses of the state, 
or any department or institution thereof, and the officer, board, commission 
or other body whose duty it is to acquire such land, real estate, premises, or 
other property is unable to agree with the owner or owners thereof for its 
purchase, it shall be the duty of the attorney general to present to the su- 
perior court of the county in which said land, real estate, premises, or other 
property so sought to be acquired or appropriated shall be situated, a petition 
in which the land, real estate, premises, or other property sought to be 
appropriated shall be described with reasonable certainty, and setting forth the 
name of each and every owner, encumbrancer, or other person or party in- 
terested in the same, or any part thereof, so far as the same can be ascer- 
tained from the public records, the object for which the land is sought to be 
appropriated, and praying that a jury be impaneled to ascertain and determine 
the compensation to be made in money to such owner or owners, respectively, 
and to all tenants, encumbrancers, and others interested, for taking such lands, 
real estate, premises or other property, or in case a jury be waived, as in 
other civil cases in courts of record, in the manner prescribed by law, then 
that the compensation to be made as aforesaid be ascertained and determined 
by the court or judge thereof. [L. 11, p. 335, § 1.] 


school system” of the state, etc., where the 


§ 898. 


This section providing that, in the event 
of conflicting claims to property condemned, 
the court may direct an action to be brought 
to determine the same, is not exclusive 
where the fund had been paid into court; 
and where all the parties appeared as upon 
an intervention and there was a trial on the 
merits, the court had jurisdiction to in- 
quire into all the claims, and having done 
so, the supreme court on appeal can direct 
the proper judgment to be entered: State 
ex rel. Smith v. Superior Court, 71 Wash. 
354, 128 Pac. 648. 


§ 906. 


The provision of the code of public in- 
struction relating to the acquisition of school 
sites is germane to and within the title 
“an act providing for the maintenance of 
and relating to a general and uniform 
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act itself was very general and covered all 
manner of subjects relating to the public 
schools: State ex rel. School District No. 
56 v. Superior Court, 69 Wash. 189, 124 
Pac. 484. 


§ 910. 


It is not an abuse of discretion in eminent 
domain proceedings to refuse an owner à 
separate trial, unless it appears that he 1s 
deprived of a fair trial and makes an affirm- 
ative showing of prejudice: Tacoma v. 
Bonnell, 58 Wash. 593, 109 Pac. 60. 


§ 913. 


This section, providing that, upon the con- 
demnation of a school site, the compensa- 
tion to be paid the owner shall be the fair 
and full value of the premises does not limit 
the recovery to the naked value of the land, 


' | 
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in violation of the. constitution requiring 
payment of the value of the land taken and 
for any depreciation to the land not taken, 
since the statute is directory, and contains 
no words of limitation confining the jury to 
the value of the land taken alone: State 
ex rel. School District No. 56 v. Superior 
Court, 69 Wash. 189, 124 Pac. 484. 


$ 921. 
See notes to § 8739. 


CONSTRUCTION.—The statutes of emi- 
nent domain are to be strictly construed: 
North Coast R. Co. v. Aumiller, 61 Wash. 
271, 112 Pac. 384. 


As to the nature of the right of eminent 
domain, see note in 102 Am. St. Rep. 811. 


Statutes of eminent domain, being in dero- 
gation of common right, are strictly con- 
strued: State ex rel. Postal Telegraph-Cable 
Co. v. Superior Court, 64 Wash. 189, 116 
Pac. 855. 


As to the principles generally of the law 
of eminent domain, see note in 13 L. R. A. 
332. 

Statutes conferring the right of eminent 
domain are to be strictly construed as to 
the extent of the interest or title that may 
be acquired by appropriation: Neitzel v. 
Spokane International R. Co., 65 Wash. 100, 
36 L. R. A., N. S., 522, 117 Pac. 864. 


As to the constitutional restrictions upon 
the right of eminent domain, see note in 
4 L. R. A. 786. 


PROCEEDINGS.—As between two pub- 
lie service corporations seeking condemna 
tion of the same lands, the one prior in time 
is prior in right: State ex rel. Cascade 
Publie Service Corp. v. Superior Court, 53 
Wash. 321, 101 Paec. 1094. 

The rule that property sought to be con- 
demned must be described with reasonable 
certainty is sufficiently complied with where, 
in condemnation of littoral rights and 
waters in a lake for irrigation purposes, the 
petitioner exempted such water as was nec- 
essary to irrigate the lands of the littoral 
owners, and showed the number of acres of 
their irrigable land and that five thou- 
sandths of a cubic foot per second of time 
per acre was sufficient, since that gave the 
court a definite basis for a decree, and that 
is certain which can be made certain: Spo- 
kane Valley Land & Water Co. v. Jones & 
Co., 53 Wash. 37, 101 Pac, 515. 

A petition to condemn a right of way for 
a railroad alleging that, when constructed, 
it will be a common carrier of passengers, 
is not demurrable for failure to allege that 
the land will be devoted to a public use: 
State ex rel. McIntosh v. Superor Court, 56 
Wash. 214, 105 Pac. 637. 

As to tke uses for which a railroad right 
of way may be devoted as against the owner 
fi fee, seo note in 36 L. R. A., N. S., 
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In condemnation an irrigation com- 
pany of the waters of a lake, affecting the 
right of littoral owners to water used by 
them for irrigation purposes, an offer of 
evidence of a proposed stipulation agreeing 
to permit the defendants to use sufficient 
water to irrigate their lands, is in substance 
an amendment of the petition limiting the 
water sought to be conveyed, and error, if 
any, in refusing the evidence is sufficiently 
reserved by exceptions, without formal offer 
to amend the petition: Spokane Valley Land 
& Water Co. v. Jones & Co., 53 Wash. 37, 
101 Pac. 515, 


§ 922. 


After condemnation proceedings for a 
railroad right of way are instituted, the 
owners may by oral agreement stipulate as 
to the compensation and waive their con- 
stitutional right to have it paid before the 
land is taken; and after standing by and 
seeing the land used for railway purposes 
for many years, they cannot maintain eject- 
ment: Pearl Oyster Co. v. Seattle & Mon- 
tana R. Co., 53 Wash. 101, 101 Pac. 503. 


A boom company at the mouth of a river, 
and a driving company floating down logs 
by splash-dams and artificial freshets, may 
properly join as parties plaintiff in an ac- 
tion to condemn overflowed lands, where 
it appears that the overflow is caused by the 
concurrent acts of the driving company in 
creating the freshets and of the boom com- 
pany in choking the mouth of the river with 
ogs and retarding the current, and both 
companies are jointly interested in gather- 
ing and holding logs in the river: State ex 
rel. Gray’s Harbor Boom Co. v. Superior 
Court, 57 Wash. 71, 106 Pac. 481. 

Under this section mortgagees, lien claim- 
ants and a city having a lien for assess- 
ments are proper parties defendant: North 
Coast R. Co. v. Hess, 56 Wash. 335, 105 Pae. 
853. 


§ 925. 


PUBLIC USE—IN GENERAL.—The 
declaration in constitution, article 1, section 
16, that the question of publie use shall be 
a judicial question to be determined irre- 
spective of legislative assertion, does not 
mean that it is to be determined without 
reference to constitutional assertions upon 
the subject: State ex rel. Galbraith v. Su- 
pa Court, 59 Wash. 621, 140 Am. St. 

ep. 893, 110 Pac. 429. 

As to public use, and when the question 
may be considered by the courts, see note in 
88 Am. 8t. Rep. 926. 

The fact that the stock of a railroad com- 
pany is held by individuals or a corporation 
having a special interest in the construction 
of the road does not affect the publie char- 
acter of the road: State ex rel. McIntosh 
v. Superior Court, 56 Wash. 214, 105 Pas. 
637. 


§ 925 


The fact that all the stock of a toll-log- 
ging road is held by a lumber company or 
its stockholder who own most of the timber 
accessible to the road sought to be con- 
demned does not deprive the road of its 
public character or render the enterprise a 
private one, where considerable other timber 


owned by others will be rendered accessible 


and can be transported over the road: State 
ex rel, Clark v. Superior: Court, 62 Wash. 
612, 114 Pac. 444. 


As to the requirement that the proposed 
use of the land must be a public one, see 
note in 102 Am. St. Rep. 822; also notes in 
Ann. Cas. 1912D, 909, 2 L. R. A. 680, and 
4 L. R. A. 787. 


The condemnation of land adjacent to a 
schoolhouse site, which the physical devel- 
opment of the school children required as 
a suitable place for recreation and exercise, 
is for a public use and within the provision 
of the public schools: State ex rel. School 
District No. 56 v. Superior Court, 69 Wash. 
189, 124 Pac. 484.. 

As to the acquisition of land for publie 
schools as a public use, see note in 22 L, 
R. A., N. S., 169. 

Uplands and the abutting tide lands to 
deep water, purchased from the state. there 
being no intervening harbor area, is private 
property which cannot be taken or damaged 
without compensation by the operation of a 
railroad drawbridge across navigable water 
authorized by federal and state authority; 
and the obstruction of a wharf on such 
premises by the operation of the draw is not 
damage absque injuria, and may be en- 
joined: Northern Pac. R. Co. v. Slade Lum- 
ber Co., 61 Wash. 195, 34 L. R. A., N. 8., 
423, 112 Pac. 240. 

This section invests the court with power 
to determine whether the specifice land 
sought is necessary in view of the general 
location or in the event of bad faith or 
abuse of power in selection: State ex rel. 
Postal Telegraph-Cable Co. v. Superior 
Court, 64 Wash. 189, 116 Pac. 855. 

In condemnation proceedings for a tele- 

raph line, the selection of a general route 

is conclusive as to the necessity of such 
route, but the issue is presented whether 
the particular land 1 is a necessary 
part of the general route adopted: State 
ex rel. Postal Telegraph-Cable Co. v. Su- 
perior Court, 64 Wash. 189, 116 Pac. 855. 


WATER SUPPLY IN GENERAL. —A 
water company having a municipal franchise 
to supply water to a city and its inhabitants 
is, under our eonstitutional and statutory 
provisions, authorized to exercise the right 
of eminent domain to acquire the necessary 
lands and waters, where the owner thereof 
refuses to supply the city with water upon 
request so to do; and the general statutes 
subjecting such corporations to control and 
regulation are sufficient in that respect with- 
out any statute fixing the rates which shall 
be charged for such supply: State ex rel. 
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Shropshire v. Superior Court, 51 Wash. 
386, 99 Pac. 3. 


As to resort to condemnation proceedings 
for a e supply system, see note in 58 
L. R. A. 241. 


* use of waters for irrigation is a pub- 
lic use, under constitution, article 21, sec- 
tion 1, providing that “the use of the 
waters of this state for irrigation .... 
shall be deemed a public use”: State ex rel. 
Golden Valley Irr. Co. v. Superior Court, 
67 Wash. 556, 122 Pac. 19. 

As to irrigation as a public use, see note 
in 1 Ann. Cas. 304. But see note in 102 
Am. St. Rep. 832. 

A condemnation for an electric power 
plant is for a public use, where the only 
present market for the power and the only 
present purpose was to furnish electric light 
for a town and its inhabitants; and it is 
immaterial that the petitioner was also au- 
thorized by its articles to sell power for 
all purposes, public and private, since these 
uses are separable: State ex rel. Weyer- 
haeuser Timber Co. v. Superior Court, 71 
Wash. 84, 127 Pac. 591. 

As to water purveying for manufacturing 
power as a public use, see note in 22 L. R. 
A., N. S., 160. 

Condemnation for an eighty horse-uower 
plant to furnish electric light to a town 
that has present need for only thirty horse- 
power is not excessive, in view of the prob- 
able growth of the town, where there is no 
intention to use the power for other than 
public use, except in such small quantities 
as to be insignificant and incidental to the 
main public purpose: State ex rel. Weyer- 
haeuser Timber Co. v. Superior Court, 71 
Wash, 84, 127 Pac. 591. 

In a condemnation for an electric light 
plant by a company having a franchise 
and under agreement to furnish a town with 
electric light, it will not be presumed that 
the plan is wasteful, and that another plan 
would develop greater power from the same 
source does not establish that there is no 
public necessity for the plan proposed; 
since, under this section, the court is to 
determine the question of necessity, and can 
decide between the two plans when the occa- 
sion arises: State ex rel. Weyerhacuser 
Timber Co. v. Superior Court, 71 Wash. 84, 
127 Pac. 391. 

WAREHOUSES OR ELEVATORS. — 
The evidence of an engineer in charge of 
the surveys that a certain lot was necessary 
for the use of a railroad for a warehouse 
in which to handle its freight business is 
competent and sustains a finding that it was 
necessary for a public use: State ex rel. 
True v. Superior Court, 56 Wash. 249, 105 
Pac. 639. 

As to appurtenances of a railroad as a 
public use, see note in 22 L. R. A., N. S., 
122. 


— RAILROADS.—A railway terminal 
company organized primarily to connect 
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dasiness enterprises of a city with terminals 
of a railroad company in another city, by 
means of tracks and car ferries, and to carry 
freight in carload lots between such points, 
is a railroad company entitled to condemn 
land, where it has shown its good faith by 
erpending one hundred thousand dollars, 
and has under contract equipment that will 
cost four hundred thousand dollars addi- 
tional for barges, car-floats and terminals, 
although it owns no rolling stock: State ex 
rel. Milwaukee Terminal R. Co. v. Superior 
Court, 54 Wash. 365, 103 Pac. 469, 104 Pac. 
175. 

A court of equity will not protect a rail- 
road company in the use of a public street, 
pending condemnation proceedings, where 
the company had no franchise and was a 
trespasser in the street ab initio: State ex 
rel. Sylvester v. Superior Court, 60 Wash. 
58, 111 Pac. 787. 

The taking of soil to make a railroad 
embankment is a public use, where it ap- 
pears that for twenty-two miles the railway 
line has been damaged and washed = by 
floods, which interfered with traffic and the 
safety of the public, that it was necessary 
to raise embankments upon which the rail- 
road is constructed, and that the land is 
necessary to obtain earth therefor: State ex 
rel. Great Northern R. Co. v. Superior 
Court, 68 Wash. 572, 40 L. R. A., N. S., 
793. 123 Pac. 996. 

The widening of a street to be given over 
in part to a railway company is a publie 
use, and will not be reviewed by the courts 
in the absence of positive fraud: Tacoma 
v. Brown, 69 Wash. 538, 125 Pac. 940. 

A railway terminal company organized 
primarily to connect business enterprises of 
a city with terminals of a railroad company 
in another city, by means of tracks and car 
ferries operated by the company and reach- 
ing various cities, and to carry freight in 
earload lots between such points, is a rail- 
road company entitled to condemn land, 
where it has shown its good faith by the 
experditure of money for the acquisition of 
„ke terminals in another city: State ex rel. 
Bremer v. Superior Court, 69 Wash. 278, 
124 Pac. 1135. 

In eminent domain proceedings to con- 
Jemn a right of way necessary for a new 
railway line, and also necessary for the peti- 
tioner's use in the construction, maintenance 
and operation of another old line which is 
coincident with the new line at a certain 
int, land may be condemned for the pur- 
pose of a necessary slope on moving the 
ald line to the west in order to make a fill 
for the new line, forty feet above the old 
line: State ex rel. Flint v. Superior Court, 
59 Wash. 300, 124 Pac. 1127. 

A railroad company cannot condemn an 
abutter’s interest in a city street in which 
it seeks to lay its railway tracks without 
frst obtaining a franchise from the city giv- 
ing it the right to the use of the streets: 
State ex rel. Sylvester v. Superior Court, 
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60 Wash. 279, 111 Pac. 19; State ex rel. 
Schade Brewing Co. v. Superior Court, 62 
Wash. 96, 113 Pac. 576. 


Condemnation for a toll-logging road can- 
not be objected to on the ground that no 
necessity is shown for condemning the par- 
ticular route surveyed, since the company 
can make its own selection: State ex rel. 
Clark v. Superior Court, 62 Wash. 612, 114 
Pac. 444. 


That a railroad line is but six and one- 
half miles long is not a defense to a pro- 
ceeding to condemn its right of way: State 
ex rel. McIntosh v. Superior Court, 56 Wash. 
214, 105 Pac. 637. 


A railroad may condemn land in aid of 
its public purposes only, although it is also 
authorized to engage in private business: 
State ex rel. McIntosh v. Superior Court, 
56 Wash. 214, 105 Pac. 637. 


The selection by a railroad of a route for 
a change in its location necessitated by an 
engineering error makes a prima facie case 
of necessity, which is conclusive in the ab- 
sence of evidence of a more suitable and 
less injurious route, and the selection of a 
street does not show an abuse of power: 
State ex rel. Sylvester v. Superior Court, 
64 Wash. 594, 117 Pac. 487. 


A railroad company may condemn a right 
to lay tracks in a street as against the rights 
of abutting owners if it has a lawful 
franchise to use the street: State ex rel. 
Sylvester v. Superior Court, 64 Wash. 594, 
117 Pac. 487. 


It is immaterial that the city license to 
use the spur track was limited to the pur- 
pose of serving a commercial warehouse 
on private property, in view of section 
8626—13, giving the right to maintain spurs 
for the use of a private shipper: De Kay 
v. North Yakima & Valley R. Co., 71 Wash. 
648, 129 Pac. 574. 

The nature of a railroad's occupancy of a 
city street is not to be determined by its 
petition to condemn against the abutter, nor 
by the order of necessity, but by the terms 
of the franchise: State ex rel. Sylvester v. 
Superior Court, 64 Wash. 594, 117 Pac. 487. 


PUBLIC PROPERTY.—It is not a 
valid objection to the necessity of a railroad 
company’s condemnation of tide lands that 
it must first cross the abutting harbor area 
and that the constitution and laws prohibit 
the acquisition of harbor area by condemna- 
tion, since the state may lease for thirty 
years the right to construct a railroad on 
the harbor area: State ex rel. Hulme v. 
Grays Harbor & Puget Sound R. Co., 54 
Wash. 530, 103 Pac. 809. 

A thirty-foot strip off the state univer- 
sity grounds may be condemned for a street, 
and it cannot be objected that it is already 
devoted to a public use, where there is noth» 
ing in the record to indicate that it was 
actually used by the university, and the 
record shows that the land remaining will 
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be benefited thereby: Roberts v. Seattle, 63 
Wash. 573, 116 Pac. 25. 


That state lands were already in use as 
a street is no objection to condemnation pro- 
ceedings to acquire the same for a per- 
manent street, since an easement cannot be 
acquired upon state land: Roberts v. Seattle, 
63 Wash. 573, 116 Pac. 25. 


As to the power of the legislature to au- 
thorize the taking of lands already held for 
a public use, see note in 24 Am. Rep. 551. 


PROPERTY PREVIOUSLY DE- 
VOTED TO PUBLIC USE.—Strips of 
land owned by a railroad company, fifteen 
feet wide, adjacent to a street in which the 
railroad company has its railroad tracks, are 
not devoted to a public use so as to exempt 
them from condemnation for a public use 
by another railroad company, where it ap- 
pears that they had never been used for 
railroad tracks but were in possession of & 
mill company under leases for nominal rent 
or rent free, and were used by the mill for 
loading platforms, although such use was a 
convenience to the mill as a patron of the 
owning railroad company, the test being 
the use to which the property is applied as a 
matter of right, and not the ownership: 
State ex rel. Milwaukee Terminal R. Co. v. 
Superior Court, 54 Wash. 365, 103 Pac. 469, 
104 Pac. 175. 

The more extended and beneficial public 
use employed by a municipal corporation 
amounts to a reasonable necessity for and 
authorizes the taking of the property of a 
public service corporation already devoted 
to the same public use, under constitution, 
article 12, section 10, declaring that the ex 
ercise of the right of eminent domain shall 
not be abridged to prevent the legislature 
from taking the property and franchises of 
incorporated companies, the legislature 
being exclusively vested with the right to 
determine under what circumstances, and to 
what extent, the power may be exercised: 
Tacoma v. Nisqually Power Co., 57 Wash. 
420, 107 Pac. 199. 

One railroad company may condemn & 
portion of the right of way of another 
where there is a necessity therefor, and the 
same can be taken without material detri- 
ment or injury to the other company; and 
if a public necessity exists and each road 
will have a right of way sufficient for all 
necessary public use, findings on conflicting 
evidence in favor of the condemnation will 
not be disturbed on appeal: State ex rel. 
Everett & Cherry Valley Traction Co. v. 
Superior Court, 59 Wash, 598, 110 Pac. 
428. 

The interest of the stockholders of a boom 
company in a lumber company and a con- 
necting railway, inviting monopolistic con- 
trol of the industry by them, is no objection 
to condemnation proceedings by the boom 
company, since the companies are public 
service corporations bound to give reason- 
able service and are amenable to control 
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by the public authorities: State ex rel. 
United Tanners’ Timber Co. v. Superior 
Court, 60 Wash. 193, 110 Pac. 1017. 

One boom company cannot condemn the 
lands previously devoted to a public use and 
necessary to another boom company, to be 
used for the same purposes, in the same 
locality, and in the same manner as they 
are already being used in competition with 
the relator; and it is immaterial that the 
record title to the land is in a trustee for 
the company, where such company is in the 
actual possession of the property and de- 
voting it to the public use: State ex rel. 
Harbor Boom Co. v. Superior Court, 65 
Wash, 129, 117 Pae. 755. 


ABANDONMENT OF USE.—The owner 
of lands that have been appropriated by a 
railroad company for public purposes may 
maintain an action to recover possession 
thereof when the railroad company has per- 
manently abandoned the same to uses of a 
private nature: Neitzel v. Spokane Inter- 
national R. Co., 65 Wash. 100, 36 L. R. A., 
N. S., 522, 117 Pac. 864. 

Where land had been appropriated by a 
railway company for right of way, side- 
tracks, depot grounds, and terminal yards, 
a complaint by the former owner, seeking 
to recover the lands on the ground of aban- 
donment and reversion, states a cause of 
action where it alleges that the railroad 
company had never used the lands for rail- 
road purposes but had leased the same for 
a term of twenty-five years to a private cor- 
poration, which had constructed a private 


warehouse thereon and exclusively occupied 


the lots in conducting its private business 
as a wholesale grocer: Neitzel v. Spokane 
International R. Co., 65 Wash. 100, 36 L. 
R. A., N. S., 522, 117 Pac. 864. 


As to reversion of land taken under power 
of eminent domain when public use ceases, 
see note in 19 Ann. Cas. 155. 


DAMAGES.—Under constitution, article 
1, section 16, providing that no private prop- 
erty shall be taken for public use without 
just compensation having been first made, 
the measure of damages for the taking of 

roperty is its value at the time of the trial, 
Including improvements made since the 
filing of the petition, rather than its value 
at the time of the commencement of the pro- 
ceedings: Gray’s Harbor & Puget Sound 
R. Co. v. Kauppinen, 53 Wash. 238, 101 
Pac. 830. 


As to the general rule for determining 
damage in cases of private property taken 
for a public use, see note in 85 Am. St. 
Rep. 292; also note in 26 L. R. A., N. S., 
189. 


INJURIES TO PROPERTY NOT 
TAKEN.—lIn eminent domain proceedings 
to appropriate lands to be flooded, the meas- 
ure of damages is the fair market value of 
the lands taken irrespective of any benefit, 
and the damage, if any, to the lands not 
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taken: Olympia Light & Power Co. v. Har- 
ris, 58 Wash. 410, 108 Pac. 940. 

Constitution, article 1, section 16, provid- 
ing that no private property shall be taken 
or damaged until just compensation has 
been made, does not entitle an owner of 
property to damages by reason of the con- 
struction of a railroad, where his property 
does not abut on the right of way, and his 
damage therefrom, or by the use of streets 
in the vicinity, is only such as the public in 
general suffers therefrom: Clute v. North 
Yakima & Valley R. Co., 62 Wash. 531, 114 
Pac. 513. 

A judgment for damages upon the con- 
demnation of community property is not 
deemed real property upon the doctrine of 
equitable conversion, in a controversy be 
tween the husband and wife living separate 
and apart, but is personal property, subject 
to the control and management of the hus- 
band: Stay v. Stay, 59 Wash. 651, 110 Pac. 
549. 

In eminent domain proceedings by a 
power company seeking to create a storage 
dasin by raising the waters of a lake and 
flooding lands, the relator may at the trial 
restriet its use so as to permit the land 
owner to exereise riparian rights for which 
be seeks damages, provided that they be ex- 
ereised without damage to relator's dikes 
and dams, since the limitations and restric- 
tions may be embodied in the deeree and 
given weight by the jury determining the 
damages: Olympia Light & Power Co. v. 
Harris, 58 Wash. 410, 108 Pac. 940. 

The owner of tide lands, appropriated by 
ə railroad company, having the preference 
right to lease the abutting harbor area, is 
entitled to recover as damages the value of 
the land taken at the time of the trial and 
damages to the part not taken, plus the 
value of the statutory right to lease abut- 
ting harbor area; and it is immaterial that 
the title to the tide land was not acquired 
from the state until after the condemnation 
suit was commenced, it having been pre 
viously applied for: State ex rel. Hulme v. 
Gray’s Harbor & Puget Sound R. Co., 54 
Wash. 530, 103 Pac. 809. 

The preference right of abutters to lease 
the harbor area lying in front of tide and 
uplands is property or an interest in land 
or a “contract right relating thereto, in- 
eluding any leasehold interest therein,” 
which is subject to condemnation for a rail- 
road right of way: State ex rel. Wilson v. 
Gray’s Harbor & Puget Sound R. Co., 60 
Wash. 32, 110 Pac. 676. 

In proceedings to condemn a leasehold, 
the measure of damages is the difference 
between the rent reserved and the rental 
value duripg the remainder of the term, 
plus loss of profits while moving to a new 
location: North Coast R. Co. v. Kraft Co., 
63 Wash. 250, 115 Pac. 97. 

Where a lease provided for a renewal for 
five years at a rental to be agreed upon or 
fixed by arbitrators, at the option of the 
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lessee, and the fee was acquired by a public 
service corporation, which refused to con- 
sent to an extension for longer than eighteen 
months, and refused at times to agree 
upon the rental or arbitrate the matter, but 
commenced a condemnation suit to appro- 
priate the leasehold, the court cannot, eleven 
months after expiration of the original term, 
require an arbitration at that time within 
one day pending a stay of the trial, and in 
default thereof, take evidence and fix the 
value of the rental, in disregard of the 
method prescribed in the lease, the lease 
contemplating an adjustment of the rent 
before the expiration of the original term: 
North Coast R. Co. v. Kraft Co., 63 Wash. 
250, 115 Pae. 97. 

In such case, the rights of the tenant in 
the condemnation suit can only be pro- 
tected by adhering to the view that the rent 
reserved in the lease continued for the re- 
newal term, especially in view of the fact 
that the relator’s agent demanded and col- 
lected one month’s rent at such rate, and 
the lessee tendered the same each month, 
while the relator at all times refused to 
comply with the terms of the lease requiring 
it to agree upon or arbitrate the matter of 
the rent: North Coast R. Co. v. Kraft Co., 
63 Wash. 250, 115 Pac. 97. 

Where a riparian owner had granted the 
right to take water from the river limited 
to such quantity as would result in no dam- 
age to her fishery and fishing rights, she 
thereby conveyed all her water rights except 
as she reserved sufficient to protect her 
fishery and divested the lands of their char- 
acter as riparian lands; hence, on condemna- 
tion of the rights of her subsequent lessee, 
no damages could be allowed for loss of 
riparian rights, although the lease pur- 
ported to include riparian rights except 
as reserved for a fishery: Northwestern 
Elec. Co. v. Lyle Light, Power & Water 


Co., 71 Wash. 384, 128 Pac. 674. 


In a common-law action for damages to 
abutting property by the construction of a 
steam railroad in a city street, tried as a 
condemnation case with a judgment in that 
form, the damages being the same as in 
a condemnation suit which defendant should 
have commenced before the unlawful entry, 
the defense cannot be made that the injury 
was committed by the defendant as a con- 
struction company which built the road and 
has since transferred it, since defendant 
was a trespasser: Keil v. Gray’s Harbor & 
Puget Sound R. Co., 71 Wash. 163, 127 
Pac. 1113. 

Under this section, making the question of 

ublic necessity in condemnation proceed- 
ings a question for the court to finally de- 
cide, a formal resolution by the corporation 
adopting the particular plan or location 
prayed for in the petition is not essential, 
either to pleading or proof, as a prerequisite 
to an adjudication of public use, where the 
contest is between the relator and the land 
owner, and there is no question of priority 
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between rival companies mäking time ma- 
terial, the filing of the petition being suffi- 
cient as against the land owner: State ex 
rel. Weyerhaeuser Timber Co. v. Superior 
Court, 71 Wash. 84, 127 Pac. 591. 
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PROCEEDINGS.—In condemnation pro- 
ceedings by a railroad company, it is not 
necessary to first show that the city had 
granted a necessary right of way across 
adjoining streets: State ex rel. Merriam v. 
Superior Court, 55 Wash. 64, 104 Pac. 148. 

The obtaining of a city franchise to cross 
streets is not a prerequisite for the con: 
demnation of a railroad right of way: State 
ex rel. Forney v. Superior Court, 55 Wash. 
215, 104 Pac. 200. 

The question of the reasonable necessity 
requisite to authorize condemnation does not 
depend on the fact that other property 
might be appropriated for the purposes of 
the relator, nor on the fact that it would in- 
crease the cost to the mill company of load- 
ing cars and result in a loss of business to 
the defendant railway company, especially 
where the defendant has other property that 
can be used for loading platforms, as these 
are questions largely of expediency, it ap- 
pearing that the route of relator’s spur 
track is the most feasible one and reason- 
ably necessary: State ex rel. Milwaukee 
Terminal R. Co. v. Superior Court, 54 Wash. 
365, 103 Pac. 469, 104 Pac. 175. 

Laches in failing to build its line is no 
defense to a proceeding by a railroad com- 
pany to condemn land, where it is about to 
utilze the property and is fully authorized: 
State ex rel. McIntosh v. Superior Court, 56 
Wash. 214, 105 Pac. 637. 

The consent of the war department to 
bridge a navigable stream is not a condition 
precedent to the condemnation of a railroad 
right of way crossing the stream: State ex 
rel. McIntosh v. Superior Court, 56 Wash. 
214, 106 Pac. 637. 

In proceedings to condemn a leasehold, 
the rental value of the unexpired term can- 
not be measured by “the highest and best 
use” of the premises, where the lease re- 
stricts its use to a specified business: North 
Coast R. Co. v. Kraft Co., 63 Wash. 250, 
115 Pac. 97. 

While the selection of a route is evidenee 
of the highest character of the necessity 
therefor, the same is overcome by convincing 
evidence that the land selected is not rea- 
sonably necessary to the general route, and 


that a slight change of location will equally 


meet the necessity and do less damage to 
the owner; and in the absence of any re- 
butting evidence, the condemnation should 
be refused: State ex rel. Postal Telegraph- 
Cable Co. v. Superior Court, 64 Wash. 189, 
116 Pac. 855. 

Where condemnation for a railroad right 
of way increased the expense of shipping 
shingle bolts upon lands not taken, the loss 
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is an element of damages not too remote or 
speculative: Chicago, Milwaukee & Puget 
Sound R. Co. v. Thayer, 65 Wash. 402, 118 
Pac, 318. 


The prosecution of condemnation proceed- 
ings for certain lands, instituted by an au- 
thorized attorney of the petitioner, is a rati- 
fication of the proceeding, and estops the 
petitioner from claiming that the action was 
unauthorized: State ex rel. Weyerhaeuser 
Timber Co. v. Superior Court, 71 Wash. 84, 
127 Pac. 591. 


Where a railway trestle crossed a street 
diagonally, and did not touch the street in 
front of one of the lots of the plaintiff, 
damages to such lot cannot be recovered: 
Murphy v. Chicago, Milwaukee & St. Paul 
B. Co., 66 Wash. 663, 120 Pac. 525. 


A tender of taxes as a condition precedent 
to an action to set aside a tax deed is ex- 
cused where it appears that the defendants 
claimed title to the land and plainly indi- 
cated that any tender would be refused: 
Blinn v. Grindle, 71 Wash. 120, 127 Pac. 840. 


To recover, in condemnation of shore 
lands, for the contemplated use of the lands 
as a mill site, the use must be shown to be 
available, and that means a possible use not 
dependent on the abandonment of the use of 
adjoining lands of another, or upon re- 
mote uncertain or speculative contingencies: 
Gray’s Harbor Boom Co. v. Lownsdale, 54 
Wash. 83, 102 Pac. 1041, 104 Pac. 267. 


As to the right to disprove the necessity 
for taking, see note in 42 Am. St. Rep. 407. 

As to the degree of necessity requisite, see 
note in 22 L. R, A., N. 8., 58. 


EVIDENCE AS TO RIGHT TO TAKE. 
In condemnation proceedings by a railroad 
company, evidence to show negotiations by 
the company to trade the land to a city for 
use as a street in exchange for the vacation 
of a city street is inadmissible, where & 
reasonable necessity for the condemnation 
was shown, since the railroad company could 
not condemn the land and dispose of it to 
the city for street purposes: State ex rel. 
Merriam v. Superior Court, 55 Wash. 64, 104 
Pac. 148. 

The evidence sufficiently shows that there 
is a necessity for the niji ENa of 20,000 
horse-power for public lighting purposes, 
where the city now uses 9,000 horse-power 
under contract with a power company, that 
in the past three years the increase has been 
from 3,400 to 9,000 horse-power and from 
5,228 lighting meters to 11,258, with an in- 


crease of one hundred miles of wire in the | 


last six months, and that at the same ratio, 
the increase in the next ten years would re- 
quire 20,000 to 25,000 horse-power: Tacoma 
v. Nisqually Power Co., 57 Wash. 420, 107 
Pac. 199. 

As to the rights to exercise eminent do- 
main as affected by the extent to which the 
general scheme has progressed, see note in 
T L. R. A., N. S., 198. 
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Where the full title to land had been con- 
demned for a railroad right of way, the 
owner is not entitled, in proceedings to assess 
damages, to have the company produce the 
plans for the construction of the roadbed: 
Portland & Seattle R. Co. v. Skamania Boom 
Co., 59 Wash. 191, 109 Pac. 814. 


Upon an issue as to the value of land 
condemned for a railroad right of way, the 
company should not be required to produce 
the plans for a bridge which was not on the 
land in controversy: Portland & Seattle R. 
Co. v. Skamania Boom Co., 59 Wash. 191, 
109 Pac. 814. 


A finding that a building condemned was 
worth $1,000, when the experts’ highest esti- 
mate was $750 to $800, does not show that 
the jury was prejudiced, considering the 
character, condition and uses to which it 
might be put and the fact that it would 
eost $1,285 to replace it: Sedro-Woolley v. 
Willard, 71 Wash. 646, 129 Pac. 372. 


In proceedings to condemn a leasehold, 
while the lessee’s expense of moving to a 
new place and damage to stock and fixtures 
therefrom is not recoverable as specific items 
apart from the leasehold, evidence thereof 
is admissible as showing the value of the 
unexpired term: North Coast R. Co. v. Kraft 
Co., 63 Wash. 250, 115 Pac. 97. 


As to incidental damage, such as cost of 
removing personalty and loss or injury to 
business, see note in 85 Am. St. Rep. 298. 

Same in the case of tenants, see note in 
21 L. R. A. 212. 

Where a telegraph company was a tres- 
passer in setting up its poles, the cost of 
their removal cannot be considered upon an 
issue as to the necessity of condemning an 
easement for the line: State ex rel. Postal 
Telegraph-Cable Co. v. Superior Court, 64 
Wash. 189, 116 Pac. 855. 

Upon condemnation of twenty-two cubic 
feet of water to be taken from a creek thir 
teen miles above defendant’s mill site, evi- 
dence is admissible to show that it would not 
result in a loss of that much water at the 
point of defendant’s property; inasmuch as 
the ordinance to condemn the same did not 
show an intent to condemn water all of which 
belonged to defendant: Walla Walla v. De- 
ment Brothers Co., 67 Wash. 186, 121 Pac. 
63. 

In determining the damages in condemna- 
tion proceedings, evidence of the price paid 
for the land more than fifteen years ago is 
inadmissible, the present value and the 
diminution by reason of the proposed appro- 
priation being the true basis: Gray’s Harbor 
Boom Co. v. Lownsdale, 54 Wash. 83, 102 
Pac. 1041, 104 Pac. 267. 

In condemnation proceedings of a strip of 
land between a street and a cul-de-sac, evi- 
dence of the value which the land would have 
if the cul-de-sac should be vacated in the 
future, is inadmissible on the subject of 
damages, being too remote and speculative: 
‘veattle v. Byers, 54 Wash. 518, 103 Pac. 791. 
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In condemnation proceedings, evidence of 
the prices paid by the petitioner for property 
in the vicinity is inadmissible on the ques- 
tion of values: State ex rel. Merriam v. Su- 
perior Court, 55 Wash. 64, 104 Pac. 148. 


In condemnation proceedings, evidence of 
a general increase in the value of property 
is inadmissible on the subject of values, 
when not limited to the vicinity of the prop- 
erty condemned: State ex rel. Merriam v. 
Superior Court, 55 Wash. 64, 104 Pac. 148. 


In condemnation proceedings, evidence of 
the prices paid for the property one year pre- 
vious to the condemnation is admissible on 
the subject of values: State ex rel. Merriam 
v. Superior Court, 55 Wash. 64, 104 Pac. 148. 


Upon an issue as to compensation in con- 
demnation ow where damages were 
claimed by reason of loss of business while 
buildings were being raised to a new street 
level, evidence is admissible of the cost of an 
abutment on the street line which would 
permit of the use of the buildings without 
raising them: In re Mercer Street, Seattle, 
55 Wash. 116, 104 Pac. 133. 


In eminent domain proceedings, upon an 
issue as to the value of the property, it is 
not admissible for the defendant to show 
offers made for the land: North Coast R. 
Co. v. Newman, 66 Wash. 374, 119 Pac. 823. 


In eminent domain proceedings, evidence 
of offers for the land is not made admissible 
on redirect examination by the fact that on 
cross-examination a witness had volunteered 
a statement as to offers which was struck out 
as not responsive to the question: North 
Coast R. Co. v. Newman, 66 Wash. 374, 119 
Pac. 823. 


In an action for damages to lots by the 
construction of a railway trestle in the 
street, where evidence was admitted to show 
diminished value for the use to which the 
property was adapted, evidence is admissible 
in rebuttal to show that such value would 
be increased rather than diminished, where 
announcement was made that it was not in- 
troduced for the purpose of offsetting bene- 
fits against damage: Murphy v. Chicago, 
Milwaukee & St. Paul R. Co., 66 Wash. 663, 
120 Pac. 525. 

Where there was an issue as to whether 
land condemned was more valuable for farm- 
ing purposes or for booming purposes, it 18 
proper to overrule an objection to the compe- 
tency of two witnesses who were farmers and 
competent to testify as to its value for agri- 
cultural purposes: Portland & Seattle R. Co. 
v. Skamania Boom Co., 59 Wash. 191, 109 
Pac. 814. 

As to expert testimony upon the question 
of value, see note in 26 Am. St. Rep. 498. 


VERDICT AND FINDINGS.—A 
verdict on the question of damages in a 
condemnation proceeding is not conclusive as 
to the amount of damages, if there was error 
in injecting into the case an improper ele- 
ment of damages: Gray’s Harbor Boom Co. 
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v. Lownsdale, 54 Wash. 88, 102 Pac. 1041, 
104 Pac. 267. 

On the trial of actions for the condemna- 
tion of separate tracts of land held by dif- 
ferent owners consolidated for convenience, 
in which separate verdicts for the damages 
were to be rendered, it is error to treat the 
tracts involved as one tract in the instruc- 
tions to the jury; and the value of the land 
taken in each action, and the damage to 
lands not taken, must be separately deter- 
mined: Olympia Light & Power Co. v. Har- 
ris, 58 Wash, 410, 108 Pac. 940. 


§ 927. 


Where, in proceedings by a railroad com- 
pany to condemn the right to cross street 
railway tracks, tbe court determined that 
there was no present necessity for safety 
devices, it is improvident and error to order 
that the petitioner, or junior road, should 
pay the cost of safety appliances that might 
be required in the future by the city or any 
lawful authority: Chicago, M. & 8t. P. R. 
Co. v. Tacoma R. & Power Co., 53 Wash. 682, 
102 Pac. 778. 

Under constitution, article 1, section 10, 
requiring full compensation for private prop- 
erty condemred, the award of damages in 
eminent domain proceedings draws interest 
from the date of the rendition of the verdict 
to the time of entry of the judgment, where 
the owners, remaining in possession of the 
premises, received no rents or profits and 
were unable to rent the property because of 
the award: North Coast R. Co. v. Aumiller, 
61 Wash. 271, 112 Pac. 384. 

As to right to interest as part of-the com- 
pensation allowed, see note in 15 Ann. Cas. 
108. 

After an award of damages in eminent do- 
main, judgment need not be entered immedi- 
ately, but the petitioner has a reasonable 
time within which to elect whether to aban- 
don the proceedings or appropriate the prop- 
erty: North Coast R. Co. v. Aumiller, 61 
Wash. 271, 112 Pac. 384. 

As to the right of land owner to damages 
upon voluntary discontinuance of eminent 
domain proceedings, see note in Ann. Cas. 
1912B, 944. 

Where a lessee intervenes, a specific sum 
awarded to the tenant in possession as the 
value of his leasehold may properly be or- 
dered paid to him:North Coast R. Co. v. 
Hess, 56 Wash. 335, 105 Pac. 853. 

Where a railroad company appropriated 
land for right of way and terminal purposes, 
but devoted the same to other purposes, the 
final judgment in the condemnation proceed- 
ings 18 not res judicata nor a bar to an 
action by the former owner to recover the 
lands, where his complaint alleges that the 
lands were being devoted by the railroad 
company to a private use not alleged or ad- 
judged to be public in the condemnation 
proceedings, since ‘the cause of action is 
consistent with the judgment: Neitzel v. 
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Spokane International R. Co., 6 Wash. 100, 

L. R. A., N. S., 522, 117 Pac. 864. 

Under section 8740, authorizing a railway 
company to condemn land for its right of 
way and for yards, grounds, docks, and 
warehouses required for receiving, delivery, 
storage and handling of freight, and section 
927 providing that the decree shall vest the 
legal title in the corporation for corporate 

oses, the fee simple title does not vest 
in the corporation, but it acquires only such 
qualified title or interest as it needed for 
its corporate purposes constituting a public 
use; and devotion of the same to a private 
purpose is an abandonment whith calls for 
an explanation to avoid a reversion: Neitzel 
v. Spokane International R. Co., 65 Wash. 
100, 36 L. R. A., N. 8., 522, 117 Pac. 864. 

As to a taking under a mere mask of its 
being for a public use, see note in 22 L. R. 
A., N. S., 77. 

The judgment in condemnation proceed- 
ings concludes the a and their privies 
as to all matters which were put in issue: 
Casassa v. Seattle, 66 Wash. 146, 119 Pac. 
13. 

In condemnation proceedings, when all 
persons interested. in or claiming title to 
the land were duly served, and the true 
owners defaulted, and a trial of the issues 
was had between the relator and certain 
claimants, the relator is not charged with 
errors in determining who were the parties 
entitled to the award, and an award to such 
claimants and a decree adjudging that they 
are the true owners of the land is not void 
as to the relator, who acquired title to the 
land upon payment qf the award to the clerk 
of the court, as provided by section 929: 
Silverstone v. Harn, 66 Wash. 440, 120 
Pac. 109. 

The final decree in condemnation proceed- 
ings effects an involuntary sale of the land, 
and a subsequent deed by the owner conveys 
nothing, since the title was divested by the 
payment of the award and the subsequent 
deed did not operate as an assignment of the 
award, where it contained no apt words of 
assignment: Silverstone v. Harn, 66 Wash. 
440, 120 Pac. 109. 


§ 930. 


Where, in condemnation proceedings, the 
railway company failed to make a mortgagee 
and lien claimants parties defendant, and 
they failed to come in voluntarily under this 
section and claim an interest in the award 
of damages, their liens against the prop- 
erty were not affected by an award of dam- 
ages for the full value of the land, paid into 
court; but they have the same rights in 
equity against the fund representing the 
land as they had against the land, and as 
though they had been claimants under the 
statute; hence the railway company, having 
paid full value, had an equitable right, irre- 
spective of statute, to be protected against 
the liens through proper control of the funds 
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in court; and it was error to order the fund 

id to the owners without discharge of the 
iens, against objection by the company: 
North Coast R. Co. v. Hess, 56 Wash. 335, 
105 Pae. 853. 

As to notice to land owner being neces 
sary, see hote in Ann. Cas. 1913A, 1256. 

As to tenants and others as contemplated 
as well as land owners in the requirements 
as to notice, see note in Ann. Cas. 1912A, 
316. 


§ 931. 


APPEAL AND REVIEW.—The award of 


a jury in a condemnation proceeding we 
within the extremes of conflicting evidence 
after a view of the premises is conclusive 
on appeal: Portland & Seattle R. Co. v. 
Skamania Boom Co., 59 Wash. 191, 109 Pac. 
814. 

Under the rule that appeal does not lie 
from an order adjudging a public use in 
condemnation proceedings, no appeal can be 
taken from an order refusing to vacate an 
adjudication of a public use, since a review 
of the question of public necessity can only 
be obtained by certiorari: North Coast R. 
Co. v. Gentry, 58 Wash. 80, 107 Pac. 1059. 

As to appealable judgments and orders 
in eminent domain proceedings, see note in 
16 Ann. Cas. 1004. 

There being a remedy by appeal, certi- 
orari does not lie to review an order ad- 
judging a public use for the condemnation 
of a street; and the adequacy of the remedy 
by appeal from the award of damages is 
not affected by the fact that, during the 
delay, the city may start construction which 
will interfere with plaintiff’s use of the prop- 
erty: State ex rel. Bremer v. Superior Court, 
68 Wash. 51, 122 Pac. 614. 

Upon certiorari to review a judgment in a 
proceeding by one public service corporation 
to condemn the lands of another, as having 
a prior right thereto, objections filed by 
leave of the supreme court, by a municipal 
corporation claiming rights in the property 
and that neither party is a public service cor- 
poration, will not be considered by the su- 
preme court: State ex rel. Cascade Public 
Service Corp. v. Superior Court, 53 Wash. 
321, 101 Pae. 1094. 

On certiorari to review an adjudication of 
public use and necessity, objection cannot 
be made to the setting of the case for trial 
on the subject of damages: State ex rel. 
Forney v. Superior Court, 55 Wash. 215, 104 
Pac. 200. 

Error in sustaining a demurrer to a com- 
plaint in intervention in condemnation pro- 
ceedings can only be reviewed by a timely 
application for a writ of certiorari: State 
ex rel. Schmidt v. Superior Court, 62 Wash. 
556, 114 Pac. 427. 

Under this section, limiting the right to 
appeal in proceedings to condemn land to 
the question of the justness and propriety 
of the amount of the damages awarded, an 
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intervening public service corporation, claim- 
ing a prior public use, whose petition in in- 
tervention was dismissed upon the sustaining 
of a demurrer thereto, occupies the same 
position as an original party, and is not en- 
titled to prosecute an appeal from the judg- 
ment of dismissal before any award of dam- 
ages, either under the eminent domain act, 
or the general appeal act, its remedy being 
by writ of certiorari: Olympia Light & 
Power Co. v. Tumwater Power & Water Co., 
55 Wash. 392, 104 Pac. 778. 


Appeal or writ of certiorari in condemna- 
tion proceedings must be taken within thirty 
days, and the pendency of an appeal is no 
excuse for failure to apply for a writ of 
certiorari: State ex rel. Tumwater Power & 
Water Co. v. Superior Court, 56 Wash. 287, 
105 Pac. 815. 


Upon appeal from an award of damages 
in a condemnation proceeding, only errors 
going to the propriety or justness of the 
award can be reviewed: Fruitland Irr. Co. 
v. Smith, 54 Wash. 185, 102 Pac. 1031. 


Under the constitutional provision prohib- 
iting the taking of private property without 
just compensation being first made or paid 
into court, costs of an appeal, successfully 
prosecuted by the petitioner from an award 
of damages, cannot be taxed against the 
land owner, on remanding the case for a re- 
trial to determine the proper damages, since 
the petitioner must pay all costs of the pro- 
ceedings to ascertain the damages: Gray’s 
Harbor Boom Co. v. Lownsdale, 54 Wash. 
83, 102 Pac. 1041, 104 Pac. 267. 


A jury’s award of damages in a condem- 
nation case will not be disturbed on appeal, 
on conflicting evidence of values, where it 18 
supported by substantial evidence, notwith- 
standing this section, providing that an ap- 
peal presents the justness of the award: 
Chicago, Milwaukee & Puget Sound R. Co. 
v. Thayer, 65 Wash. 402, 118 Pac. 318. 

On appeal from a judgment awarding to 
claimants the money deposited for the land 
condemned, service of the notice of appeal 
need only be made upon the parties appear- 
ing and claiming the deposit: Northern Pac. 
R. Co. v. Smith, 68 Wash. 269, 122 Pac. 1057. 

The supreme court will not substitute its 
judgment for that of the jury as to the dam- 
ages awarded in condemnation, especially 
where the jury viewed the property: Tacoma 
v. Brown, 69 Wash. 538, 125 Pac. 940. 


§ 989. 


In an action for trespass in cutting stand- 
ing timber, treble damages should be 
awarded as provided by this section, where 
there was no claim by defendant, pursuant 
to section 940, that the trespass was casual 
or involuntary, and the jury found specially 
that the defendant had no probable cause 
to believe that the land was its own, and 
might, by the exercise of ordinary care, have 
ascertained that it belonged to the plaintiff: 


§§ 939—946~1 


Northern Pac. R. Co. v. Myers-Parr Mill 
Co., 54 Wash. 447, 103 Pac. 453. 


As to measure of damages for trespass 
where the injury was unintentional, see note 
in 54 Am. St. Rep. 451. 


An action for the wrongful and willful 
cutting of timber on the land of another, 
the complaint praying for treble damages, 
is an action in tort, under this section, upon 
which treble damages may be awarded: 
Northern Pac. R. Co. v. Myers-Parr Mill 
Co., 54 Wash. 447, 103 Pac. 453. 


As to the recovery of damages as for 
tort under the law of the place where, see 
note in 91 Am. St. Rep. 726. 


Upon trespass for cutting and carrying 
away timber, and for altering the course 
of a river, this section allows treble dam- 
ages only for the cutting and removal of 
the timber: Lytle Logging & Mercantile Co. 
v. Humptulips Driving Co., 60 Wash. 559, 
111 Pac. 774. 

Under this and the next section, giving 
treble damages for cutting or carrying off 
trees or timber without ‘awful authority, 
unless the trespass was casual or involun- 
tary, a verdict for single damages, upon an 
unsupported finding that the trespass was 
casual or involuntary, will not be disturbed 
on appeal, where the evidence showed that 
the cutting was authorized by the plaintiff's 
superintendent who requested an accurate 
account of all timber cut, since it warranted 
a finding that it was not cut without lawful 
authority: Lytle Logging & Mercantile Co. 
v. Humptulips Driving Co., 60 Wash. 559, 
111 Pac. 774. 

Under this section, the owner of city lots 
may recover treble damages for the cutting 
of trees in an abutting street and alley, 
whether as owner of the lots or as owner of 
the fee in the street, since the fee to the 
street rests in the owner of the abutting 
property: Simons v. Wilson, 61 Wash. 574, 
112 Pac. 653. 

In an action for damages for cutting tim- 
ber on the defendant’s land, judgment is 
properly directed for plaintiff where its title 
indisputably appears and defendant cut the 
timber without plaintiff’s consent: Northern 
Pac. R. Co. v. Myers-Parr Mill Co., 54 Wash. 
447, 103 Pac. 453. 

This and the next section, imposing treble 
damages for cutting and removing any tim- 
ber “on the land of another person” unless 
the trespass was “casual or involuntary” or 
the defendant had “probable cause to be- 
lieve that the land was his own,” has no ap- 
plication where the owner of the fee cut and 
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removed timber that had been reserved fror 
the grant and belonged to another, since the 
statute is penal and must be strictly con- 
strued, and defendant had probable cause 
to believe that the land was his own, within 
the proviso fixing single damages: Skamania 
Boom Co. v. Youmans, 64 Wash. 94, 116 
Pac. 645. 


This section, in connection with section 
940, providing for single damages if the 
trespass be casual or involuntary, the meas- 
ure of damages is treble the value of the 
standing timber and not its increased value 
after it is cat into logs, the statute being 

enal in its nature: Bailey v. Hayden, 65 

ash. 57, 117 Pac. 720. 


As to statutory award of treble damages 
for trespass in cutting timber on the plain- 
tiff's land, see note in 1 Am. St. Rep. 497; 
also notes in Ann. Cas. 1912A, 919; 15 L. 
R. A. 612; 19 L. R. A. 656. 


§ 940. 
See notes to § 939. 


Under this section, an interrogatory sub- 
mitted to the jury as to whether defendant 
had reasonable cause to believe the “land” 
was his own is in substantial compliance 
with the statute, and not prejudicial error, 
although the defendant claimed to own only 
the timber and not the land: Northern Pac. 
R. Co. v. Myers-Parr Mill Co., 54 Wash. 447, 
103 Pac. 453. 


§ 943. 


A mail-carrier, whose route was over a 
bridge negligently destroyed by the defend- 
ant, sustains special damage for which he 
may maintain action, under the common law 
and this and the next section, where, after 
destruction of the bridge, he sustained losses 
by reason of being compelled to deliver the 
mail by a more circuitous route: Sholin v. 
Skamania Boom Co., 56 Wash. 303, 28 L. 
R. A., N. S., 1053, 105 Paec. 632. 


The obstruction of a highway may be en- 
joined by one who suffers a special damage 
in that he uses the highway at least twice 
a day to go from his residence to another 
tract which he was farming, and the ob- 
struction required bim to use another road 
with worse grades and twice the distance: 
3 v. Eastman, 61 Wash. 289, 112 Pac. 

725 

As to interference with one’s use of high- 
way as a special damage, see note in 28 L. 
R. A., N. S., 1053. 


§ 946-1. Houses of Prostitution to be Abated. 

Whoever shall erect, establish, maintain, continue, use, own or lease any 
building or place used for the purpose of lewdness, assignation or prostitution 
is guilty of a nuisance, and the building or place, or the ground itself, in or 
upon which lewdness, assignation or prostitution is conducted, permitted or 
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carried on, continued or exists, and the furniture, fixtures, musical instru- 
ments, and contents are also declared a nuisance, and shall be enjoined and 
abated as hereinafter provided. [L. 13, p. 391, $ 1.] 


§ 946-2. Actions—Temporary Injunction. 

Whenever a nuisance exists, as defined in this act, the prosecuting attor- 
ney or any citizen of the county may maintain an action in equity in the name 
of the state of Washington upon the relation of such prosecuting attorney 
or citizen, to perpetually enjoin said nuisance, the person or persons con- 
ducting or maintaining the same, and the owner or the agent of the building 
or ground upon which said nuisance exists. In such action, the court or 
Judge may upon the presentation of a petition therefor alleging that the nui- 
sance complained of exists, allow a temporary injunction if it shall be made 
to appear to the satisfaction of the court or judge that such nuisance exists. 
At least three days’ notice in writing shall be given the defendant of the 
hearing of the application. Any violation of the provisions of injunction 
herein provided shall be a contempt as hereinafter provided. IL. 13, p. 
391, § 2.] 


§ 946-3. General Reputation of Place—Dismissal of Action. 

In such action evidence of the general reputation of the place shall be 
admissible for the purpose of proving the existence of said nuisance. If the 
complaint is filed by a citizen, it shall not be dismissed except upon a sworn 
statement made by the complainant and his attorney, setting forth the reasons 
why the action should be dismissed, and the dismissal approved by the prose- 
cuting attorney in writing or in open court. If the court is of the opinion 
that the action ought not to be dismissed, he may direct the prosecuting at- 
torney to prosecute such action to judgment, and if the action is continued 
more than once, upon the application of either party, any citizen of the county 
or the prosecuting attorney may be substituted for the complaining party 
and prosecute said action to judgment. If the action is brought by a citizen 
and the court finds there was no reasonable ground or cause for said action, 
the costs may be taxed to such citizen who originally brought such action. 
[L. 13, p. 391, § 3.] 


§ 946-4. Contempt—Punishment. 

In case of the violation of any injunction granted under the provisions 
of this act, the court or judge may summarily try and punish the offender. 
The proceedings shall be commenced by filing with the clerk of the court an 
information under oath, setting out the alleged facts constituting such viola- 
tion, upon which the court or judge shall cause an attachment to issue, under 
which the defendant shall be arrested. The trial may be had upon affidavit, 
or either party may demand the production and oral examination of the wit- 
nesses. A party found guilty of contempt under the provisions of this section 
shall be punished by a fine of not less than two hundred nor more than 
one thousand dollars, or by imprisonment in the county jail not less than 
three nor more than six months, or by both fine and imprisonment. [L. 13, 
p. 392, § 4.] 

115 


$§ 946-5—046-8 - CODES OF PROCEDURE. 


§ 946-5. Order of Abatement—Effect. 

If the existence of the nuisance be established in an action as provided 
in this act, or in a criminal proceeding, an order of abatement shall be entered 
as a part of the judgment in the case, which order shall direct the removal 
from the building or place of all fixtures, furniture, musical instruments or 
movable property used in conducting the nuisance, and may direct the sale 
thereof in the manner provided for the sale of chattels under execution and 
effectual closing of the building or place against its use for any purpose, 
and so keeping it closed for a period not exceeding six months. If any per- 
son shall break and enter or use a building or place so directed to be closed, 
he shall be punished as for contempt as provided in the preceding section. 
For removing and selling all movable property, the officer shall be entitled 
to charge and receive the same fees as he would for levying upon and selling 
like property on execution, and for closing the premises and keeping them 
closed, a reasonable sum shall be allowed by the court. [L. 13, p. 392, § 5.] 


§ 946-6. Proceeds of Sales. 

The proceeds of the sale of the personal property, as provided in the 
preceding section, shall be applied in payment of the costs of the action and 
abatement, and the balance, if any, shall be paid to the person owning such 
property prior to said sale. [L. 13, p. 393, 8 6.] 


§ 946-7. Voluntary Abatement—Release. 

If the owner appears and pays all costs of the proceedings, and files a 
bond with sureties to be approved by the clerk in the full value of the prop- 
erty, to be ascertained by the court conditioned that he will immediately 
abate said nuisance and prevent the same from being established or kept 
therein within a period of one year thereafter, the court or judge may, if 
satisfied of his good faith, order the premises closed under the order of abate- 
ment to be delivered to said owner, and said order of abatement canceled so 
far as same may relate to said property, and if the proceeding be an action 
in equity and said bond be given and costs therein paid before Judgment and 
order of abatement, the action shall be thereby abated as to said building only. 
The release of the property under the provisions of this action [section] 
shall not release it from any judgment, lien, penalty or liability to which it 
may be subject by law. [L. 13, p. 393, § 7.] 


§ 946-8. Penalty—Tax Lien. 

Whenever a permanent injunction issues against any person for main- 
taining a nuisance as herein defined, or against any owner or agent of 
the building kept or used for the purposes prohibited by this act, there shall 
be assessed against said building and the ground upon which the same is 
located and against the person or persons maintaining said nuisance, and 
the owner or agent of said premises, a tax of three hundred dollars. The 
assessment of said tax shall be made by the county assessor of the county in 
which the nuisance exists and shall be made within three months from the 
date of the granting of the permanent injunction. In case the assessor fails 
or neglects to make said assessment the same shall be made by the sheriff 
of the county, and a return of said assessment shall be made to the county 
treasurer. Said tax may be enforced and collected in the manner prescribed 
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for the collection of taxes under the general revenue laws and shall be a per- 
petual lien upon the real property, and personal property not already sold as 
provided by this act, used for the purpose of maintaining said nuisance, and 
the payment of said tax shall not relieve the person or building from any 
penalties provided by law, and when collected shall go into the county general 


fand. [L. ’13, p. 393, § 8] 


§ 947. 


DESCRIPTION, EVIDENCE AND AS- 
CERTAINMENT: See 4 Remington’s Di- 
gest, “Boundaries”; Campbell v. Seattle, 59 
Wash. 612, 110 Pac. 546; Aiken v. Boyd, 
55 Wash. 696, 104 Pac. 1101; Davies v. 
Wickstrom, 56 Wash. 154, 134 Am. St. Rep. 
1100, 105 Pac. 454; Turner v. Creech, 58 
Wash. 439, 108 Pac. 1084; Ouellette v. 
Olympia Jim, 60 Wash. 562, 111 Pac. 700; 
Cameron v. Burke, 61 Wash. 203, 112 Pac. 
252; Lundell v. Allen & Nelson Mill Co., 57 
Wash. 150, 106 Pac. 626. 


Where a surveyor was employed to estab- 
lish the lines of a lot for the purpose of 
erecting thereon an apartment house, and 
such a house, not an expensive one of its 
kind, was erected in reliance on the survey, 
the surveyor is liable in damages for the 
cost of removal of the building, where, 
through negligence and error in the survey, 
the house was placed five feet in the street, 
and the owner was compelled to move it: 
Taft v. Rutherford, 66 Wash. 256, Ann. Cas. 
1912C, 522, 38 L. R. A., N. S., 1043, 119 
Pac. 740. i 


Where a surveyor was employed to make 
an accurate survey of a lot for the purpose 
of erecting thereon an apartment house, he 
cannot escape liability for negligence by 
showing that the survey was not guaranteed 
and that it was customary to give a certifi- 
cate of accuracy upon the payment of a 
larger fee than he was paid: Taft v. Ruther- 
ford, 66 Wash. 256, Ann, Cas. 1912C, 522, 
38 L. R. A., N. S., 1043, 119 Pac. 740. 


In an action against a surveyor for dam- 
ages from an erroneous survey of a lot, neg- 
ligence is shown by evidence that the sur- 
vey was wrong and that the parking strip 
was overlooked or the figures on the chain 
misread: Taft v. Rutherford, 66 Wash. 256, 
Ann. Cas. 1912C, 522, 38 L. R. A., N. S, 
1043, 119 Pac. 740. 


As to proximate and remote consequences 
of defendant’s act bringing injury to the 
plaintiff, see note in 36 Am. St. Rep. 807. 


As to liability of surveyor for errors or 
mistakes, see note in 38 L. R. A., N. S., 
1043. 

A practical location of a boundary line 
is not shown by mere notice that an adjoin- 
ing owner made a private survey to establish 
the correct boundary, without proof that it 
was accepted or agreed to or that improve- 
ments were made with reference thereto: 
i v. Lonseth, 63 Wash. 589, 116 Pac. 
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The grantee, first in time, of a portion 
of a tract set off by metes and bounds, with- 
out reference to other conveyances, is not 
required to yield any portion of his land to 
satisfy a deficiency in a subsequent over- 
lapping grant from the common grantor, 
the rule of apportioning excess or deficiency 
having no application: Hruby v. Lonseth, 
63 Wash. 589, 116 Pac. 26. 

As to controlling calls in surveys in con- 
nection with boundary suits, see notes in 
22 Am. St. Rep. 34 and 129 Am. St. Rep. 
1005. 

Upon a dispute as to the true location of 
a line between two lots, plaintiffs failed to 
sustain the burden of proof and are es- 
topped to assert title to a strip two and 
forty-four hundredths feet wide outside of 
their fence, where it appears that they built 
a fence upon what they supposed was the 
true line and maintained the same and made 
no claim to the additional strip for thirteen 
fears, and defendants bought the adjoining 
ot supposing the fence to be on the line 
and held possession for more than ten years; 
there also being evidence on the part of de- 
fendants that the fence was set on the line 
marked by the original stakes, and was 
pointed out as the line by the common 
grantor: Rippey v. Harrison, 66 Wash. 109, 
119 Pac. 178. 

Practical or agreed location of a bound- 
ary line results where a fence on the sup- 
posed boundary was pointed out to the ven- 
dee, who took possession and made valuable 
improvements close to the line without any 
protest upon the part of the vendor, and the 
same was acquiesced in for seventeen years: 
Windsor v. Sarsfield, 66 Wash. 576, 119 Pac. 
1112. 

As to the effect of agreement or acquies- 
cence upon the conclusiveness of boundaries, 
see note in 110 Am. St. Rep. 679. 

Where the northwest corner of a plat is 
eight and one-quarter feet south of the gov- 
ernment subdivision and the northeast cor- 
ner ìs twenty-one and forty-four hundredths 
feet south of the same line, the true nortb 
line of the townsite is the north line of the 
north tier of blocks as actually marked on 
the plat and not the government subdivision 
line: Goldbach v. Gaines, 67 Wash. 260, 121 
Pac. 61. 

As to map as affecting description, see 
note in 13 L. R. A. 142. 

It cannot be claimed that there was an 
agreed location of a boundary along a 
blazed line, where one of the parties refused 
to build a fence thereon until it was sur- 
veyed, and the other did not know exactly 
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where the line was and agreed that the line 
was subject to survey: Goldbach v. Gaines, 
67 Wash. 260, 121 Pac. 61. 

As to a boundary established by agree- 
ment, see notes in 1 L. R. A. 214 and 522. 
See, also, note in 4 L. R. A. 643. 

Plaintiff’s evidence that he, not being a 
surveyor, established a disputed center line 
of a section by measuring forty chains east 
of the southwest corner of the section, is 
insufficient to sustain a verdict finding that 
to be the true location of the line, where the 
true quarter corner was established in ac- 
cordance with the rules for relocating lost 
corners on a straight line between and equi- 
distant from the section corners, by an ex- 
perienced and disinterested surveyor, who 
made an accurate survey and found the 
south line of the section to exceed one mile 
by five hundred and twenty-eight feet: 
Koenig v. Whatcom Falls Mill Co., 67 Wash. 
632, 122 Pac. 16. 

The evidence sufficiently shows that a 

uarter corner was not located on a straight 

line between the section corners, where a 
witness testified that he found and identi- 
fied the original stake out of a true line, 
which was corroborated by the fact that a 
line fence was constructed to it by defend- 
ant, and the inclosure was farmed for 
twelve years by others, without objection by 
defendant or any effort on his part to cor- 
rect the alleged mistake, although the land 
was being bought and sold: Hale v. Ball, 
70 Wash. 435, 126 Pac. 942. 

An obliterated corner must be restored 
at its original location if ascertained by 
competent evidence: Hale v. Ball, 70 Wash. 
435, 126 Pac. 942. 

The court will not appoint a commission 
to establish a lost corner, under this section, 
merely because the stake was obliterated; 
and where the corner was not lost or un- 
certain eighteen years before, at which time 
a fence was built to it, and nothing had 
since been done to question the location, the 
court cannot say that the corner is lost, 
since evidence of its location was not over- 
come by better evidence: Hale v. Ball, 70 
Wash. 435, 126 Pac. 942. 

As to the establishing of lost corners, see 
note in 22 Am. St. Rep. 34. 

Under this section, the appointment of 
commissioners 1s discretionary, and not sub- 
ject to review on appeal: Jaggy v. Rooney, 
61 Wash. 381, 112 Pac. 367. 

Under this section, only one commis- 
sioner may be appointed to establish a dis- 
puted boundary: Jaggy v. Rooney, 61 Wash. 
381, 112 Pac. 367. 


§ 955. 


TENDER OR DEPOSIT OF AMOUNT 
OF TAXES OR PURCHASE MONEY AS 
CONDITION PRECEDENT: See 4 Rem- 
ington’s Digest, Taxation,“ § 161 et seq.; 
Holly v. Munro, 55 Wash. 311, 133 Am. St. 
Rep. 1028, 104 Pac. 508; Gould v. Know, 
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53 Wash. 248, 101 Pac. 886; Gould v. Stan- 
ton, 54 Wash. 363, 103 Pac. 459; Cordiner v. 
Finch Inv. Co., 54 Wash. 574, 103 Pac. 829; 
Gould v. White, 54 Wash. 394, 103 Pac. 
460; Thompson v. Emerson, 55 Wash. 138, 
104 Pac. 201; Craver v. Mossbach, 57 Wash. 
662, 107 Pac. 1037, 109 Pac. 1016; Pills- 
— v. Beresford, 58 Wash. 656, 109 Pac. 


PLEADING AND EVIDENCE: See 4 
Remington’s Digest “Taxation,” §§ 169-171; 
French v. Taylor, 54 Wash. 624, 104 Pac. 
125; Puget Sound Nat. Bank v. Biswanger, 
59 Wash. 134, 109 Pac. 327; Worthington 
v. La Violette, 60 Wash. 525, 111 Pac. 784; 
Felsinger v. Quinn, 62 Wash. 183, 113 Pac. 
275; Craver v. Mossbach, 57 Wash. 662, 107 
1037, 109 Pac. 1016; Gleason v. 
Owens, 53 Wash. 483, 132 Am. St. Rep. 
1087, 17 Ann. Cas. 819, 102 Pac. 425. 

A tender of taxes, made by statute a pre- 
requisite to a suit to set aside a tax sale, 
cannot be excused by an allegation that the 
county had proclaimed and stated that any 
tender on account of taxes for the year in 
question would be refused, no officer of the 
county having any authority to make any 
such waiver: Old Republic Mining Co. v. 
Ferry County, 69 Wash. 600, 125 Pac. 1018. 

As to the effect of tender of taxes due as 
a condition of relief from invalid tax sale, 
see note in 10 L. R. A. 296. 


§ 967. 
See notes to § 183. 


§ 976. 


Under this and the next section, provid- 
ing for determining the questions of surety- 
ship as between defendants primarily and 
secondarily liable, and section 3582, defin- 
ing a person “primarily liable to be one 
who is absolutely required to pay the 
same,” debtors who are expressly made 
principal contractors cannot avail them- 
selves of the statute to determine equities 
between themselves, as against objection 
by. the plaintiff: First National Bank v 
Fowler, 54 Wash. 65, 102 Pac. 1038. 

As to primary liability under the law of 
principal and surety, see note in 70 Am. 
St. Rep. 443. 


§ 982. 


GROUNDS — CRUELTY.—A divorce is 
warranted on the ground of cruelty and 
personal indignities rendering life burden- 
some, where the husband, in the presence 
of others and of grown children, continu- 
ally charged his wife with unchastity and 
denied the authorship of his children: 
Morris v. Morris, 57 Wash. 465, 107 Pac. 
186. 

As to charging a wife with unchastity 
regarded in the aspect of cruelty for which 
divorce will be decreed, see note in 65 Am. 


CODES OF PROCEDURE. § 982 


St. Rep. 80. See, also, note in 18 L. R. A., 
N. S., 300. 


A husband is guilty of cruelty warranti 
a divorce, where it appears that he ha 
community property of the value of ten 
thousand dollars to twelve thousand dollars 
upon which he could have borrowed funds, 
that when their first child was born he 
placed his wife in a hospital as a charity 
patient, and on her parents removing her 
to a private hospital, he made no effort to 
- see her for five weeks, no explanation of his 
conduct was made, and there was also want 
of proper support: Gould v. Gould, 63 Wash. 
484, 115 Pac. 1041. 

As to failure to support considered as 
grounds for divorce, see note in 119 Am. St. 
Rep. 634; also note in 138 Am. St. Rep. 
164. 

A divorce on the ground of cruelty on 
the part of the wife is justified where it 
appears that she refused to cohabit with 
the plaintiff, was guilty of fraud and de- 
ceit in securing a marriage without intent 
to cohabit, and brought an unfounded 
charge of adultery against him: Gibson v. 
Gibson, 67 Wash. 474, 122 Pac. 15. 

As to refusal to cohabit as cruelty call- 
ing for divorce, see note in 14 L. R. A. 685. 


INABILITY TO LIVE TOGETHER.— 
This section does not authorize a divorce 
merely because the parties cannot live to- 
gether; and it is error to grant a divorce 
to a husband upon evidence of incompati- 
bility, quarrels and irritation for which he 
was as much to blame as his wife, and no 
other sufficient cause appears: Bickford v. 
Bickford, 57 Wash. 639, 107 Pac. 837. 

As to the elaim that the parties cannot 
live together, wherefore divorce is asked, 
see note in 135 Am. St. Rep. 967. 

A complaint for a divorce on the ground 
of personal indignities rendering life bur- 
densome states a cause of action when it 
alleges that the husband applied profane 
and vulgar language to the wife and was 
guilty of cruelty consisting of physical 
violence: Briggs v. Briggs, 56 Wash. 580, 
106 Pae. 126. 

A decree for a divorce, where the evidence 
is not brought up on appeal, is supported 
under a liberal construction of findings to 
the effect that the condition of the home life 
of the parties has been such as to cause an 
utter estrangement and loss of love and 
affection, without fault on the plaintiff’s 
part, and that longer living together is a 
source of great mental worry and anguish 
to the plaintiff, and the parties can no 
longer live together, the same being in 
effect a finding of personal indignities ren- 
dering life burdensome: Bloom v. Bloom, 
57 Wash. 23, 135 Am. St. Rep. 965, 106 
Pae. 197. 

A divoree sought by a husband on the 
ground of indignities is properly denied 
where it appears that the wife’s impatient 
and bitter remarks made in the presence of 
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the children, which constitute the only sub- 
stantial charge against her, were provoked 
by the conduct of the husband, who had de- 
serted his wife and family: Pierce v. Pierce, 
68 Wash. 415, 123 Pac. 598. 


Under this section, a divorce should not 
be granted against a wife who is not at 
fault and who is willing to atttempt to 
continue the marriage relation, simply be- 
cause it appears that the parties can no 
longer live together, since there must be 
some other sufficient cause: Pierce v. Pierce, 
68 Wash. 415, 123 Pac. 598. 


As to personal indignities rendering life 
burdensome, as cause for divorce, see 18 
L. R. A., N. 8., 308. 


FAILURE TO SUPPORT.—Under this 
section, abandonment for one year, and 
neglect or refusal of the husband to make 
suitable provisions for his family, are in 
no way connected, and nonsupport need not 
have continued for one year prior to the 
commencement of the action; but the wife 
is entitled to divorce as a matter of law 
where, without fault on her part, nonsup- 
port has continued for such a reasonable 
time as to show a settled intention to per- 
manently refuse to support, and three 
months is sufficient: Garland v. Garland, 66 
Wash. 226, 119 Pac. 386. 


As to how failure to support is to be 
considered when urged as a ground for 
divorce, see note in 29 L. R. A., N. S., 618. 


DEFENSES.—A divorce for misconduct 
of the husband should not be denied a wife 
because of indiscreet or disgraceful acts 
committed by the wife in the husband’s 
presence and with his approval: Briggs v. 
Briggs, 56 Wash. 580, 106 Pac. 126. 


As to the right to recrimination by way 
of defense in divorce, see note in 86 Am. 
St. Rep. 333. Also note in 6 Ann. Cas. 171. 


WEIGHT AND SUFFICIENCY OF 
EVIDENCE.—Findings that there was no 
cruelty warranting a divorce are sustained, 
where it appears that quarrels and bicker- 
ings prompted the wife to consult attorneys 
about a divorce a few days after the mar- 
riage, that she left him several times and 


returned, and commenced the action within 


two and a half months after the marriage, 
disappointment as to property and ill-feel- 
ing between the husband and his wife’s 
parents appearing to be the principal cause 
of their trouble: Wilhelm v. Wilhelm, 57 
Wash. 157, 106 Pac. 627. 


As to what is cruelty within contempla- 
tion of divorce law, see note in 65 Am. St. 
Rep. 69. 

A decree of divorce sought on the ground 
of cruelty and personal indignities is war- 
ranted where it appears that the defendant 
manifested a violent temper against the 
plaintiff, frequently using profane language, 
that he stated to her and to neighbors that 
she was not wanted, and that he neglected 
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her while she was sick in bed: Taylor v. 
Taylor, 59 Wash. 306, 109 Pac. 1019. 


As to personal violence as essential to 
cruelty as ground for divorce, see note in 
9 Ann. Cas. 1090. 


An abandonment of a wife is shown 
where, although the parties continued to live 
in the same house, the husband refused to 
treat her as his wife, or converse with her, 
or allow her credit for necessities, and in- 
sisted upon her getting a divorce: Herrett 
v. Herrett, 60 Wash. 607, 111 Pac. 867. 


As to what, in certain cases, may be re- 
garded as abandonment, see notes in 119 
Am. St. Rep. 618, and 138 Am. St. Rep. 
147. 


In the absence of any denial, evidence 
of an adulterous disposition, coupled with 
opportunities to commit the act, and cir- 
cumstances showing guilt, are sufficient to 
sustain a charge of adultery in an action 
for divorce: Gust v. Gust, 70 Wash. 690, 
127 Pac. 292. 


As to the admissibility in divorce suits 
of evidence to show adulteruus disposition 
of the defendant, see note in 16 Ann. Cas. 
1118. 


It is not error to allow a complaint for 
a divorce to be amended to set up a cause 
of action for the annulment of the mar- 
riage: Sortore v. Sortore, 70 Wash. 410, 126 
Pac. 915. 


As to amendment stating new cause of 
action, the general rule and exceptions, see 
note in 51 Am. St. Rep. 414. 


An action for a divorce and the division 
of community property, seeking also the 
annulment of a foreign divorce fraudulently 
obtained by the defendant, constitutes a 
collateral attack on such decree, the annul- 
ment of which is a mere incident to the 
primary purpose of the action: Hicks v. 
Hicks, 69 Wash. 627, 125 Pac. 945. 


§ 983. 


Under this section a divorced woman 
who remarries within six months, while in- 
capacitated, may maintain the action where 
she did not know that the marriage was 
illegal, and was less in the wrong than the 
husband, who knew the facts as to the 
divorce: Sortore v. Sortore, 70 Wash. 410, 
126 Pac. 915. . 

Upon the annulment of a void marriage, 
it is not an abuse of discretion to award 
to the plaintiff property which belonged to 
her prior to marriage, and upon which she 
had paid all taxes, where the improvements 
placed thereon by the defendant added little 
to its value, and he was paid for the greater 
part of his work, and had abused the plain- 
tiff and failed to properly provide for her: 
Sortore v. Sortore, 70 Wash. 410, 126 Pac. 
915. 

As to property rights arising out of void 
marriage, see note in 68 Am. St. Rep. 376. 
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§ 984. 


This section has no application to ac 
tions for separate maintenance: State ex 
rel. Lloyd v. Superior Court, 55 Wash. 847, 
25 L. R. A., N. 8., 387, 104 Pac. 771. 


§ 986. 


Plaintiff is not entitled to have a cross- 
complaint for a divorce made more definite 
and certain as to the times and places at 
which and with whom adultery was com- 
mitted, where no direct charge of adultery 
is made, although adultery might be in- 
ferred from the facts stated: Powell v. 
Powell, 66 Wash. 561, 119 Pac. 1119. 

Where a complaint for divorce shows 
jurisdictional residence of the plaintiff, de- 
fendant’s cross-complaint need not allege 
his residence in the county, nor in the state 
for one year preceding the commencement 
of the action, in order to give jurisdiction 
to grant a divorce upon the _ cross-com- 

laint: Powell v. Powell, 66 Wash. 561, 119 

ac. 1119. 

The evidence shows an abandonment of 
the marriage relation and of the husband’s 
right to fix the domicile of his wife, which 
she may thereupon establish for herself, 
where it appears that they had been sepa- 
rated for several years and lived in differ- 
ent counties, the husband had leased his 
home for a term of five years to a widow in 
consideration of “boarding and lodging,” 
had stated that he would have nothing to 
do with his wife, and did not visit her 
during her last sickness or attend her 
burial: Buchholz v. Buchholz, 63 Wash. 213, 
Ann. Cas. 1912D, 395, 115 Pac. 88. 


§ 988. 


TEMPORARY ALLOWANCE.—An or- 
der for alimony pendente lite and suit 
money cannot be made, independently of 
statutory provisions, in an action brought 
for separate maintenance, where the fact of 
marriage is denied and the defendant al- 
leges inability to pay: State ex rel. Lloyd 
v. Superior Court, 55 Wash. 347, 25 L. R. 
A., N. S., 387, 104 Pac. 771. 

As to marriage as a prerequisite to ali- 
mony, see note in 68 Am. St. Rep. 375. 

As to power of courts to create lien for 
alimony on annulment of marriage, see note 
in 102 Am. St. Rep. 710. 

An allowance of twenty-five dollars per 
month alimony and one hundred and fifty 
dollars attorneys’ fees is not unreasonable, 
where it appears that defendant was thirty- 
six years of age, in good health, engaged 
in the insurance business, and capable of 
earning considerable money: Cooper v. 
Cooper, 64 Wash. 219, 116 Pac. 673. 

This section does not give the court 
jurisdiction to determine the questions of 
compensation arising between the parties 
and their attorneys; but section 474, leav- 
ing such agreements to the parties in civil 
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actions, applies to actions for divorce; 
hence, in fixing the attorney’s fee in di- 
voree, the court considers the circumstances 
and conditions of the defendant, irrespective 
of the wife’s agreement with her counsel: 
State ex rel. Arthur v. Superior Court, 58 
Wash. 97, 107 Pac. 876. 

As to the husband’s liability for the 
wife’s attorney fees in divorce suit, see note 
in 15 Ann, Cas, 21, 


§ 989. 

COUNSEL FEES AND EXPENSES OF 
WIFE.—Where a default judgment of di- 
vorce was secured by a wife through fraud, 
and all the property was awarded to her 
and in her possession, and it does not appear 
that the husband has any means, it 1s error 
to require the husband to pay fifty dollars 
suit money as a condition precedent to the 
prosecution of a petition to vacate the de- 
eree: Pringle v. Pringle, 55 Wash. 93, 104 
Pac. 135. 

Allowance of costs and attorneys’ fees to 
a wife in aa action for divorce is within 
the discretion of the trial court, although 
divorce be granted to the husband on his 
cross-complaint, and will not be disturbed 
on appeal, where there is no suggestion of 
abuse of discretion: Van Gelder v. Van 
Gelder, 61 Wash. 146, 112 Pac. 86. 

As to the court’s discretion to allow the 
wife suit money in divorce cases, see note 
in 36 L. R. A. 1001. 

An attorney’s fee of seventy-five dollars 
In a divorce case is not unreasonably inade- 
quate: Powell v. Powell, 66 Wash. 561, 119 
Pac. 1119. 

On motion for a new trial in a divorce 


ease, the court has jurisdiction to reopen. 


the case and modify the decree by requir- 
ing payment of costs and a further allow- 
ance for attorneys’ fees: Gibson v. Gibson, 
67 Wash. 474, 122 Pac. 15. 

The allowance of attorneys’ fees to the 
wife in a divorce case is within the sound 
discretion of the trial court; and no abuse 
is shown by the allowance of five hundred 
dollars additional, upon denying a motion 
for a new trial, the preliminary allowance 
having been two hundred and fifty dol- 
lars: Gibson v. Gibson, 67 Wash. 474, 122 
Pac. 15. 

Upon granting a divorce on the ground of 
cruelty on the part of the wife, who secured 
the marriage by deceit, allowances to the 
wife of six hundred dollars alimony, one 
hundred and twenty-five dollars suit money, 
and seven hundred and fifty dollars attor- 
neys” fees and costs, is an ample provision, 
where there was no community property 
and the husband, a retired farmer in com- 
fortable circumstances, had already given 
her one thousand dollars: Gibson v. Gibson, 
67 Wash. 474, 122 Pac. 15. 

In view of the liberal provisions of the 
code for suit money in actions for divorce, 
the husband is not liable for attorneys’ fees 
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incurred by the wife in instituting a divorce 
whieh was settled and dismissed without the 
attorney’s consent: Humphries v. Cooper, 
55 Wash. 376, 133 Am. St. Rep. 1036, 104 
Pac. 606. 

The wife is liable to attorneys employed 
by her to prosecute a divorce suit which 
was settled and dismissed without their con- 
sent: Humphries v. Cooper, 55 Wash. 376, 
133 Am. St. Rep. 1036, 104 Pac. 606. 

As to a husband’s liability on his wife’s 
contract for attorney fees in divorce suit, 
see 13 L. R. A., N. S., 244. 


ALIMONY AND DISPOSITION OF 
PROPERTY—SUFFICIENCY OF ALLE- 
GATIONS AND PRAYERS IN PLEAD- 
INGS.— The court is without jurisdiction to 
make any disposition of real property of 
the parties not mentioned in the divorce 
proceedings: Carpenter v. Brackett, 57 
Wash. 460, 107 Pac. 359. 

As to right to join prayer for return of 
plaintiff’s property with prayer for di- 
vorce, see note in 29 L. R. A., N. S., 819. 

In a divorce action, commenced in the 
county where the plaintiff resides, the court 
has jurisdiction to dispose of real property 
situated in another county, where it is de- 
scribed in the complaint, under this section; 
and section 204, providing that actions to 
recover real estate shall be brought in the 
county where the subject is situated, does 
not apply: Catton v. Catton, 69 Wash. 130, 
124 Pac. 387. 

As to extraterritorial effect of decrees of 
divorce, see note in 83 Am. St. Rep. 616; 
also note in 94 Am. St. Rep. 553. 

As to effect of divorce in another state 
upon property rights generally, see note in 
59 L. R. A. 183. 

After awarding a wife a divorce the 
court has no jurisdiction in the divorce ac- 
tion to amend its decree so as to be a final 
determination between her and her counsel 
as to his agreed compensation, although 
when the parties are properly before the 
court it can determine the validity and 
amount of the attorney’s lien upon the judg- 
ment: State ex rel. Arthur v. Superior 
Court, 58 Wash. 97, 107 Pac. 876, 

As to power of the court to open or vacate 
divorce decrees, see note in 60 Am. St. 
Rep. 658. 

As to the power of the court to decrce 
alimony after the granting of the divorce, 
see note in 88 Am. Dec. 657. 

In such a case, the attorney not being a 
party, and having no adequate remedy at 
law or by appeal, prohibition lies to pre- 
vent the amendment of the divorce decree 
in so far as it affects the attorney’s right to 
compensation: State ex rel. Arthur v. Su- 
perior Court, 58 Wash. 97, 107 Pac. 876. 

It is error to allow seven hundred and 
fifty dollars as alimony out of the husband’s 
estate valued at ten thousand dollars, upon 
granting the husband’s prayer for a di- 
vorce, where the wife had estate of the 
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value of two thousand flve hundred dollars, 
and there was no community property for 
division, and she had inveigled the husband 
into the marriage relation for the purpose 
of gaining a share of his property, had 
brought unfounded charges of eruelty in 
order to obtain a divorce, and was guilty 
of cruelty and indignities rendering the 
husband’s life burdensome: Van Gelder v. 
Van Gelder, 61 Wash. 146, 112 Pac. 86. 

As to the allowance of alimony, in its 
general features, see notes in 1 L. R. A. 
320, and 3 L. R. A. 349. 


A decree of divorce distributing the prop- 
erty will be presumed to settle the rights of 
the partics, and precludes the maintenance 
by the wife of another action against the 
husband for communicating a venereal 
disease during coverture, affecting her 
health and physical condition, which was, 
or should have been, considered in grant- 
ing the divorce: Schultz v. Christopher, 65 
Wash. 496, 38 L. R. A., N. S., 780, 118 
Pac. 629. 

As to the doctrine of res judicata as it 
affects issues in action on which the judg- 
ment is silent, see note in 6 Ann. Cas. 104. 

As to actions between husband and wife 
after divorce, see note in 38 L. R. A. 509. 


In granting a divorce and making a divi- 
sion of real estate, it is immateria! whether 
the only property of the parties was sepa- 
rate estate of the husband: Leaser v. Leaser, 
53 Wash. 135, 101 Pac. 705. 

As to the effect of a divoree deeree upon 
property rights, see note in 65 Am. Dec. 
358; also note in 11 L. R. A. 790. 


In granting a divorce to a wife on the 
ground of cruelty, leaving her with five 
minor children to support (four by a former 
marriage), it is an abuse of discretion to 
award her but three hundred and fifty dol- 
lars out of property of the value of four 
thousand six hundred dollars, and ten dol- 
lars per month for the support of an in- 
fant child, where her husband was an 
able-bodied man earning from three dollars 
and a half to five dollars per day eleven 
months in the year; and the decree will be 
modified on appeal so as to award her the 
whole of the property: Leaser v. Leaser, 53 
Wash. 135, 101 Pac. 705. | 

As to husband’s prospects as basis for ali- 
mony, see note in 4 L. R. A., N. S., 909. 


A money judgment in lieu of alimony and 
costs upon granting a divorce does not have 
the effect of a general judgment and is not 
a lien upon real estate awarded to the hus- 
band as his separate property free and clear 
of all claims of the wife, since there is no 
lien for alimony in the absence of statute 
or express provision in the judgment there- 
for: Seattle Brewing & Malting Co. v. Tal- 
ley, 59 Wash. 168, 109 Pac. 600. 

As to the power of the court to create 
and enforce liens for alimony, see note in 
102 Am. St. Rep. 700. See, also, notes in 
9 Ann. Cas. 90, and 18 Ann. Cas. 565. 
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It is discretionary in granting a divorce 
for the trial court to award all of the 
property to the husband, subject to the pay- 
ment of reasonable alimony: Brogna v. 
Brogna, 67 Wash. 687, 122 Pac. 1. 

Five hundred dollars alimony and three 
hundred and eighty-five dollars suit money 
is not an excessive allowance where the hus- 
band had several thousand dollars’ worth of 
property, and the trial occupied several 
days’ time: Taylor v. Taylor, 59 Wash. 306, 
109 Pac. 1019. 

As to the proportion of the husband’s 
estate to be awarded the wife as alimony, 
see note in Ann. Cas. 1913A, 803. 

Where the pleadings in a divorce action 
submitted specified community property to 
the jurisdiction of the court, praying that 
an equitable share be apportioned to the 
wife, a decree, based on findings in favor 
of the wife, awarding her more than one- 
half in value of all the property, was in- 
tended to set apart such equitable share, 
and left the balance standing in the hus- 
band’s name as his share, although not 
mentioned in the decree, free from any 
claim of the wife; and the fact that she 
joined in a mortgage thereof pending ap- 

eal is not evidence that she retained an 
interest therein: Nelson v. McPhee, 59 
Wash. 103, 109 Pae. 305. 

As to the effect upon community property 
of decree annulling marriage, see note in 
86 L. R. A., N. S., 845. 

As to effect of divorce decree upon home- 
stead, see note in 23 L. R. A. 239. 

A wife to whom property is awarded on 
a divorce cannot appeal from that part 
of a decree awarding the divorce, without 
also appealing from the award of the prop- 
erty to her, in view of this section, since 
section 996 only authorizes an appeal from 
a disposition of the property without ap- 
peal from the decree of divorce: Wilkinson 
v. Wilkinson, 63 Wash. 126, 114 Pac. 915. 

As to the right of appeal from a final 
decree of divorce, see note in 13 Ann. Cas. 
837. 

Where the interest of a deceased wife 
was bid in and purchased at administra- 
tor’s sale, in contemplation of marriage 
with the widower, and considering his in- 
terest in the property, and after marriage 
of the parties, other liens accrued against 
the property, it is not an abuse of discre- 
tion, on granting the husband a divorce, to 
award him part of the real property, the 
rule as to the wife’s separate property ac- 
quired before marriage not applying to the 
peculiar circumstances of the case: Mullin 
v. Mullin, 65 Wash. 532, 118 Pac. 638. 

As to the effect of divorce upon prop- 
erty held by the entireties, see note in 30 
L. R. A. 333. 

A motion to vacate a decree of divorce in 
so far as it disposes of property rights, 
made on the ground of mistake and excus- 
able neglect in presenting the case, is prop- 
erly denied where, after taking evidence 
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and a full hearing, it appears that the 
former judgment was right and the moving 
party failed to substantiate her claims, 
any irregularities in the former proceeding 
being thereby cured: Seammon v. Scammon, 
66 Wash. 217, 119 Pac. 383. 

Where the property cannot be divided 
without loss, it is proper to award it to the 
husband, with alimony to the wife: Powell 
v. Powell, 66 Wash. 561, 119 Pac. 1119. 

Where a divorce obtained by a husband 
made no mention of community property, 


the title thereto vests in the parties as- 


tenants in common; and the wife has a 
right of action for a division or in lieu 
thereof some provision for maintenance: 
Hicks v. Hicks, 69 Wash. 627, 125 Pac. 945. 

A deeree of divorce making no mention 
of community property is not an assertion 
of an adverse claim thereto; and as the 
husband holds possession as a tenant in com- 
mon, limitations do not run against the 
wife’s right of action for a division: Hicks 
v. Hicks, 69 Wash. 627, 125 Pac. 945. 

A decree of divorce will not be vacated, 
after the remarriage of the plaintiff, be- 
cause a large amount of community prop- 
erty had been concealed from the court 
and was not disposed of, since the same 
becomes common property, and can be re- 
covered in a proper action: Meisenheimer v. 
Meisenheimer, 55 Wash. 32, 133 Am. St. 
Rep. 1005, 104 Pac. 159. 


CUSTODY OF CHILDREN.—An order 
awarding the custody of a daughter four- 
teen years of age to the mother, upon a 
divorce, will not be disturbed when in har- 
mony with the welfare of the child: Win- 
gard v. Wingard, 56 Wash. 354, 105 Pac. 
833. 

As to custody and support of children 
after the divorce of their parents, see note 
in 6 L. R. A. 682. 


A judgment of divoree on the ground of 
eruelty of the husband, awarding the cus- 
tody of a child, eight years old, to grand- 
parents, with whom the wife was residing, 
should be modified so as to give the hus- 
band custody of the child where, nine 
months after the decree, the wife was ad- 
judged insane and sent to an ansylum, and 
the evidence shows that the husband had 
a suitable home and family and was in 
every way a proper person to have the cus- 
tody of the child: Morin v. Morin, 66 Wash. 
312, 37 L. R. A., N. S., 585, 119 Pac. 745. 


Where there is doubt as to the character 
of the wife, the court may award the eus- 
tody of the children to her for a limited 
3 only, subject to future revision: 

rogna v. Brogna, 67 Wash. 687, 122 
Pac. 1. 

Where a decree of divorce awarded the 
custody of one child to the wife and of 
one child to the husband, with the right to 
both parties to visit the children, and after 
the husband had sent his child outside of 
the state to its paternal grandparents, the 
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court denied an application to modify the 
decree, but confirmed it, the original decree 
will not be interpreted as requiring that the 
child be kept within the jurisdiction of the 
court: Bedolfe v. Bedolfe, 71 Wash. 60, 127 
Pac. 594. 

Where the wife is denied the right to visit 
the child as provided in the decree, by 
reason of the hostility of the paternal grand- 
parents having custody of the child, she 
may apply to the court of first instance for 
a modification of the decree or for a rule 
against the defendant for contempt; but 
the right to visit a child is not absolute 
and must yield to the welfare of the child: 
Bedolfe v. Bedolfe, 71 Wash. 60, 127 Pac. 
594. e 

The court granting a divorce and award- 
ing periodical alimony for the support of a 
child retains jurisdiction to increase the 
future allowances, as to both the persons 
and the subject matter, although both par- 
ties have since left the state, on service of 
notice on the defendant and the attorneys 
of record, no original process being neces- 
sary: Harris v. Harris, 71 Wash. 307, 128 
Pac. 673. 


SEPARATE MAINTENANCE. — The 
evidence justifies a decree for separate 
maintenance, although the husband allowed 
the wife to live in the same house and pro- 
vided groceries and paid laundry and doc- 
tor’s bills, where he had abandoned her, 
refused her credit for clothing, and by his 
treatment sought to force her to obtain a 
divorce: Herrett v. Herrett, 60 Wash. 607, 
1]? Pac. 867. 

Separate maintenance in the sum of fifty 
dollars per month, two hundred and twenty 
dollars for money borrowed, and seventy- 
five dollars attorneys’ fees, is justified, 
where the community property was valued 
at thirty thousand dollars: Herrett v. Her- 
rett, 60 Wash. 607, 111 Pac. 867. 

As to a wife’s right of action for sepa- 
rate maintenance, see note in 77 Am. St. 
Rep. 228. 


ENFORCEMENT OF ORDER OR DE- 
CREE.—Pecuniary inability is a complete 
defense to contempt proceedings for failure 
to pay alimony; and the same is established 
by clear and satisfactory proof, where it ap- 
pears that the defendant was a dentist, 
with no property except office furniture and 
instruments used in his practice, which 
were subject to a mortgage indebtedness of 
twelve hundred dollars or fifteen hundred 
dollars, that his income from the date of 
the decree fell short of his living expenses, 
and he was hopelessly insolvent: Holeomb v. 
Holcomb, 53 Wash. 611, 102 Pac. 653. 

As to contempt proceedings to enforce 
payment of alimony, and the defense there- 
in of inability to pay, see note in 137 Am. 
St. Rep. 881. 

A proceeding to enforce a decree for ali- 
mony by means of notice and commitment 
for contempt in case of default, is not an 
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independent contempt proceeding to be 
prosecuted in the name of the state, but is 
properly entitled in the divorce case: Me- 
Gill v. McGill, 67 Wash. 303, 121 Pac. 469. 


The remarriage of the wife does not pre- 
vent the enforcement of a decree for ali- 
mony: McGill v. McGill, 67 Wash. 303, 121 
Pac. 469. 

The fact that, on remarriage, the wife’s 
husband assumed the custody and support 
of a child is no answer to contempt pro- 
ceedings to enforce the payment of alimony 
awarded to the wife for such support: 
McGill v. McGill, 67 Wash. 303, 121 Pac. 
469. 

As to remarriage of wife and the effect 
of same on award of alimony, see note in 
11 Ann. Cas. 523; also note in 62 L. R. A. 
965. 

Where a decree of divorce set aside cer- 
tain property for the benefit of children 
upon the prayer of the complaint asking 
that it be deeded in trust for them, the 
court lost jurisdiction to compel such con- 
veyance where the parties remarried before 
conveyance and jointly petitioned for modi- 
fication of the decree, the court having no 
jurisdiction to take control of the children 
in such case: Lowe v. Lowe, 53 Wash. 50, 
101 Pac. 704. 

A show cause order to enforce a decree 
for alimony is properly entitled in the 
divorce case, as the same is an equitable 
proceeding in aid of the court’s original 
jurisdiction, and not a contempt proceeding 
to be prosecuted as a criminal case in the 
name of the state, under section 1004, 
although the order was to show cause or 
be ie rg in contempt: Poland v. Po- 
land, 63 Wash. 597, 116 Pac. 2. 

The jurisdiction of the court in a divorce 
case to enforce the payment of alimony 
awarded for the support of children is a 
continuing one, without the necessity of 
another action to collect payments past due: 
Poland v. Poland, 63 Wash. 597, 116 Pac. 2. 

As to enforcement of decree for alimony 
by action at law, see notes in 3 Ann. Cas. 
579, 10 Ann. Cas. 547, and 20 Ann. Cas. 
1068. 


FOREIGN DIVORCE.—The courts of 
this state will, on the principle of comity, 
recognize the validity of a divorce granted 
by the courts of a sister state, to a hus- 
band who was for three years a resident in 
such state, although it is based on a sub- 
stituted service and the matrimonial domi- 
cile was in another state, the divorce 
having been granted forty years ago and 
the wife having had notice thereof: Douglas 
v. Teller, 53 Wash. 695, 102 Pac. 761. 

As to the effect of a decree of divorce 
entered in another state, see note in 109 Am. 
St. Rep. 254. 


A foreign judgment of divorce obtained 
on substituted service against Elizabeth D. 
is not void as a fraud upon the defendant, 
whose true pame was Hannah Elizabeth 
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D., where there was evidence that she was 
commonly known by the former name: 
Douglas v. Teller, 53 Wash. 695, 102 Pac. 
761. l 

As to the validity of a foreign divorce 
as dependent upon jurisdiction over the de- 
fendant, see note in 5 Ann. Cas, 26. 


§ 991. 


OPERATION AND EFFECT OF 
DIVORCE—RIGHT TO MARRY: See 4 
Remington’s Digest, Divorce,“ § 108; 
Pierce v. Pierce, 58 Wash. 622, 109 Pae. 45. 


§ 996. 
See notes to § 989. 


Under this section the supreme court, on 
appeal by the husband from orders relating 
to alimony, has jurisdiction to grant suit 
money and attorneys’ fees on the pending 
appeal, and before any final decree on the 
merits in the court below: Gallagher v. Gal- 
lagher, 65 Wash. 310, 118 Pac. 4. 

pon appeal by a husband of ample 
ability from orders for temporary alimony 
and suit money, the supreme court will re- 
3 the payment of one hundred and fifty 
ollars attorneys’ fees and one hundred 
dollars suit money to enable the wife to 
defend the appeal, she being without means: 
Gallagher v. Gallagher, 65 Wash. 310, 118 
Pac. 4. 

As to allowance of temporary alimony, 
or suit money, in matrimonial action pend- 
ing appeal, see notes in 3 Ann. Cas. 51, and 
15 Ann. Cas, 229. 


An order relating to the control of the 
children, not appealed from within the time 
required by law, cannot be reviewed on 
appeal from a subsequent order on the sub- 
ject: Dyer v. Dyer, 65 Wash. 535, 118 Pac. 
634. 


An order relating to the custody of chil- 
dren of divorced parents will not be dis- 
turbed on appeal except for abuse of dis- 
cretion and unless it is reasonably clear 
that the welfare of the children requires it: 
Dyer v. Dyer, 65 Wash. 535, 118 Pac. 634. 


On appeal by the husband from the dis- 
missal of his divorce action, the supreme 
court will not allow further costs to the 
wife, where the trial court allowed her two 
thousand dollars for expenses and three 
thousand dollars for attorneys’ fees, and 
she is financially able to meet additional 
expenses incurred: Pierce v. Pierce, 68 
Wash. 415, 123 Paec. 598. 

Where the action of a wife for a divorce 
was dismissed after a full hearing and ap- 
pears to be without merit, and both parties 
are possessed of considerable property, and 
there 18 no community property, the su- 
preme court will not grant suit money and 
temporary alimony pending the appeal, 
since the equities must be so strong or the 
interests in the property so mutual as to 


CODES OF PROCEDURE. 


make it a matter of right rather than of 
privilege: Gust v. Gust, 69 Wash. 220, 124 
Pac. 504. 

Upon appeal from a judgment of divorce, 
disposing of the property rights of the par- 
ties, the superior court loses all jurisdic- 
tion, and cannot issue a writ of garnishment 
to enforce the judgment for costs and at- 
torneys’ fees against the husband, although 
he failed to file any supersedeas bond on his 
appeal, in view of this section: State ex 
rel. Gibson v. Superior Court, 69 Wash. 280, 
124 Pac. 686. 

The supreme court will not, pending ap- 
peal in a divorce case, restrain the husband 
from violence, in violation of an order re- 
straining him, since adequate remedy is 
provided by statute: Griffith v. Griffith, 71 
Wash. 56, 127 Pac. 585, 128 Pac. 636. 

The superior court has jurisdiction, pend- 
ing appeal in a divorce case, to order the 
defendant to return to the stenographer 
employed by him the notes of the evidence 
so that they might be extended for the use 
of the plaintiff in preparing a statement of 
facts, in view of this section, providing 
that on appeals in a divorce case the 
superior court shall certify the evidence 
adduced at the trial, and section 1731 
providing that notwithstanding the appeal 
has been perfected the superior court shall 
retain jurisdiction for the purpose of set- 
tlement and certifying bills of exception 
and statements of facts and for all pur- 
poses in so far as the cause is not affected 
by the appeal: State ex rel. Griffith v. 
Superior Court, 71 Wash. 386, 128 Pac. 644. 

Upon appeal by the wife from a judg- 
ment denying a divorce, the appellate court 
will, in aid of its appellate jurisdiction, 
award her temporary alimony and suit 
money for an efficient preparation of her 
case (reversed on rehearing): Griffith v. 
Gnfith, 71 Wash. 56, 127 Pac. 585, 128 
Pac. 636. 

Under the constitution, limiting the orig- 
inal jurisdiction of the supreme court to 
special writs and to all other writs neces- 
sary and proper to the complete exercise 
of its appellate jurisdiction, the supreme 
court has no jurisdiction, pending an ap- 
peal in a divorce case, to award the wife 
temporary alimony, suit money and attor- 
neys’ fees for the prosecution of her ap- 
peal: Griffith v. Griffith, 71 Wash. 56, 127 
Pac. 585, 128 Pac. 636. 

A wife in necessitous condition will be 
awarded temporary alimony of twenty dol- 
lars per week for the support of herself 
and children, with possession of the family 
home, and one hundred and fifty dollars 
euit money and attorneys’ fees for prose- 
cuting an appeal from a judgment denying 
a divorce, where there was evidence that 
the community owns property of the value 
of thirty thousand dollars or forty thou- 
sand dollars, which the defendant admitted 
was of the value of five thousand dollars, 
over and above all indebtedness (reversed 
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on rehearing): Griffith v. Griffith, 71 Wash. 
56, 127 Pac. 585, 128 Pac. 636. 

As to temporary alimony, see note in 
102 Am. St. Rep. 703. 


§ 1002. 


NATURE AND GROUNDS.—A writ of 
certiorari to review an order 3 nding a 
temporary injunction will be quashed where 
the suspension was to permit the institution 
of a condemnation suit, which was dis- 
missed pending the hearing, since the sus- 
pension has become inoperative, and the 
relator can apply to the lower court for 
relief: State ex rel. Sylvester v. Superior 
Court, 60 Wash. 583, 111 Pac. 787. 

As to right to certiorari where there is 
another remedy available, see note in 40 Am. 
St. Rep. 30; also note in 28 L. R. A., N. S., 
516. 

Certiorari does not lie to review an order 
denying a temporary injunction, since it is 
not reviewable on appeal unless there is a 


finding that the parties against whom the 


injunction is sought are insolvent, under 
section 1716, subdivision 3, and there is an 
adequate remedy by appeal from the final 
judgment or by an action at law for dam- 
ages: State ex rel. Mohr v. Superior Court, 
54 Wash, 225, 103 Pac. 17. 

Certiorari does not lie to review an order 
for the inspection of papers, made under 
section 1262, since there is an adequate rem- 
edy by appeal from the final judgment: 
State ex rel. Seattle General Contract Co. 
v. Superior Court, 56 Wash. 649, 28 L. R. 
A., N. S., 516, 106 Pac. 150. 

Certiorari does not lie to review an order 
vacating a default judgment, since there is 
an adequate, though less speedy, remedy by 
appeal from the final judgment: Jones v. 
Paul, 56 Wash. 355, 105 Pac. 625. 

A writ of certiorari does not lie to review 
an order that is not appealable because re- 
viewable upon appeal from the final judg- 
ment: Wilson v. McGillivray, 58 Wash. 291, 
108 Pac. 620. 

A writ of ‘certiorari to review the dis- 
missal of a police officer by the civil ser- 
vice commission is properly quashed where 
the cause assigned for dismissal was suff- 
cient: King v. Listman, 63 Wash. 271, 115 
Pac. 93. 

Certiorari does not lie to review an order 
denying a motion to quash a summons on 
the ground that service was not made in 
the manner prescribed by law, since the 
same is reviewable on appeal from the 
final judgment: State ex rel. Coplen v. Su- 
perior Court, 66 Wash. 225, 119 Pac. 383. 

Certiorari does not lie to review an order 


` denying a temporary injunction, which by 


statute is not appealable unless there is a 
finding of insolvency, the legislative intent 
being that such orders shall not be re- 
viewed except on appeal from the final judg- 
ment: State ex rel. Coombs v. Superior 
Court, 69 Wash. 439, 125 Pac. 779. 


$§ 1002—1014 


The delay incident to an appeal in an. judgment on the verdict: 


election contest does not authorize a review 
by certiorari, or render the remedy by ap- 
peal inadequate, by reason of the fact that 
the term of office begins, and the period of 
six months for preserving the ballots expires 
before the appeal can be heard, since the 
ballots can be preserved as other documen- 
tary evidence offered and rejected at the 
trial; and especially in view of the statute 
roviding for appeals in election contests: 
tate ex rel. Quigley v. Superior Court, 71 
Wash. 503, 129 Pac. 83. 

Certiorari lies to review an order for & 
change of venue, since the remedy by ap- 
peal is inadequate: State ex rel. Schwa- 
bacher Bros. & Co. v. Superior Court, 61 
Aho 681, Ann. Cas, 1912C, 814, 112 Pac. 

Certiorari will not lie to review an order 
striking an amended complaint, as it is not 
subject to review except on appeal from the 
final judgment: State ex rel. Mohr v. Su- 
perior Court, 54 Wash. 225, 103 Pac. 17. 

As to who may resort to certiorari, see 
cote in 103 Am. St. Rep. 111. 


PROCEEDINGS AND DETERMINA- 
TION.—As the statute fixes no time within 
which to apply for a writ of certiorari, by 
analogy, application for a writ must be 
made within the time for taking an appeal: 
State ex rel. Tumwater Power & Water Co. 
v. Superior Court, 56 Wash. 287, 105 Pac. 
815. 


§ 1014. 


NATURE AND GROUNDS IN GEN- 
ERAL.—The remedy by appeal is inade- 
quate, and mandamus lies to correct an 
improper change of venue, since the su- 
preme court cannot assume that jurisdiction 
will be assumed in the wrong county; nor 
on appeal from a judgment in such county, 
direct a trial in the proper county: State 
ex rel. Scougale v. Superior Court, 55 Wash. 
328, 133 Am. St. Rep. 1030, 104 Pac. 607. 


The adequacy of the remedy by appeal 
is not affected by the failure of the party 
to avail himself thereof within the statu- 
tory period: State ex rel. Brunn v. State 
Board of Medical Examiners, 61 Wash. 623, 
112 Pac. 746. 

As to the definition and the requisites 
of the issuance of mandamus, see note in 
98 Am. St. Rep. 860. 

Mandamus lies to compel the trial court 
to enter judgment upon a verdict of not 
guilty, after refusal so to do: State ex 
rel. Gabe v. Main, 66 Wash. 381, 119 Pac. 
844. 


Where, notwithstanding a verdict of not 


guilty, the court refused to enter judgment 
for the defendant, but forfeited her bond 
and entered judgment against her and her 
suretics, the remedy by appeal is not ade- 
quate, and mandamus lies to compel vaca- 
tion of the Judgment and entry of proper 
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State ex rel. 
Gabe v. Main, 66 Wash. 381, 119 Pac. 844. 


As to mandamus to compel a judge to 


sign or enter a judgment, see note in 98 
Am. St. Rep. 894. 

Where bonds issued by a school district 
in excess of the constitutional limit of in- 
debtedness were purchased by the state offi- 
cers empowered to invest the schdéol fund, 
mandamus will not le to compel the state 
auditor to issue a warrant for such portion 
of the bonds as would fall within the con- 
stitutional limit, the bonds being void and 
attacked prior to acceptance of the issue, 
there being in such case no question of es- 
toppel or good faith: State ex rel. Zylstra 
v. Clausen, 66 Wash. 324, 119 Pac. 797. 

As to mandamus to aid in unlawful! acts, 
see notes in 1 Ann. Cas. 204, and 125 Am. 
St. Rep. 493. 

Mandamus does not lie to compel the in- 
dustrial insurance commission and the at- 
torney general to commence actions to 
collect delinquent assessments due the com- 
mission under the industrial insurance act 
of 1911, section 6604-20 of the act merely 
providing that the attorney general shall 
be the legal adviser of the commission and 
shall represent it in all legal proceedings, 
and section 6604-8 providing that delin- 
quent assessments shall be collected by an 
action at law in the name of the state, 
since the commencement of such actions 
rests entirely within the discretion of the 
commissioners and attorney general and 
cannot be controlled by mandamus: State 
ex rel. Rosbach v. Pratt, 68 Wash. 157, 122 
Pac. 987. 

Mandamus lies to compel a city to levy 
and collect the maximum tax for its in- 
debtedness fund and to pay into such fund 
the revenue belonging thereto, where for 
years it had wrongfully diverted the revenue 
belonging to such fund and made no pro- 
vision for the payment of its past indebt- 
edness: State ex rel. Polson v. Hardcastle, 
68 Wash. 548, 124 Pac. 110. 

As to mandamus to force the collection 
of a tax, see note in 98 Am. St. Rep. 871. 

In mandamus proceedings to compel the 
prosecuting attorney to test the validity of 
an order of the school superintendent con- 
solidating two school districts, the wisdom 
or policy of the order cannot be inquired 
into, where the same can be reviewed by 
appeal, since it is a collateral attack on 
the order and only its validity can be ques- 
tioned: State ex rel. Harris v. Ward, 69 
Wash. 342, 124 Pac. 913. 

After the granting of a motion changing 
the venue to another county, mandamus does 
not lie to compel a modification of the order, 
changing the venue to another county, since 
error, if any, in the order can be reviewed 
on appeal from the final judgment, even 
if the orders were made by several judges 
or in several counties: State ex rel. Furth 
v. Superior Court, 71 Wash. 147, 127 Pac. 
1107. 
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As to mandamus to prevent change of 
venue, see note in 2 L. R. A., N. 8., 568. 

Upon application to the supreme court 
for a writ of mandamus, the applicant has 
the burden of proof, if the facts are de- 
nied, and must fail where he stands upon 
allegations put in issue without ne | for 
a reference to determine the facts: State 
ex rel. Ferguson v. Grady, 71 Wash. 1, 
127 Pae. 305. 

As to the necessity that the petitioner 
show a clear legal right to the writ, see note 
in 3 L. R. A. 777. 


Mandamus will not lie to compel a court 
to render a decision in a cause where, af ter 
trial and submission, the court found that 
other parties were necessary to a complete 
determination of the case, and ordered them 
brought in, aince the court is exercising its 
discretion and not refusing to proceed with 
the cause; and the remedy for error, if any, 
is by appeal from the final judgment: In 
re Clerf, 55 Wash. 465, 104 Pac. 622. 


Mandamus does not lie, as a matter of 
right, to compel the county auditor to place 
the names of candidates upon a ballot until 
they have been, or it is certain that they 
will be, certified to the auditor: State ex 
rel, Shepard v. Superior Court, 60 Wash. 
370, 140 Am. St. Rep. 925, 111 Pac. 233. 

The right of a county to make an assess- 
ment on property benefited by a drain, 
being barred by the lapse of ten years, a 
proceeding by holders of void warrants to 
compel the county by mandamus to make a 
reassessment is barred by the lapse of the 
same time: State ex rel. Seymour v. Slater, 
53 Wash. 608, 102 Pac. 651. 

A writ of mandamus to compel the judge 
of the superior court to request the governor 
to call another judge to hear causes in 
which the trial judge is disqualified will 
not be issued where it appears that the trial 
judge has from time to time called other 
judges, so that litigants and attorneys have 
not been inconvenienced, and where, since 
the alternative writ was issued, he has called 


in another judge so that the controversy has 


ceased: State ex rel. Bremerton v. Yakey, 
68 Wash. 284, 123 Pac. 13. 


Mandamus does not lie to review the ac- 
tion of the board of medical examiners in 
refusing a license to practice, there being 
an adequate remedy by appeal, under sec- 
tion §399: State ex rel. Brunn v. State 
Board of Medical Examiners, 61 Wash. 
623, 112 Pac. 746. 

As to mandamus to compel action by med- 
ical board, see note in 20 L. R. A. 355. 


A plaintiff who misleads the court as to 
her course, after being ordered to bring in 
hew parties, delaying many mouths without 
action, is not in a position to complain of 
the dilatoriness of the trial judge, where 
he proceeded with reasonable diligence as 
soon as plaintiff’s refusal to bring in new 
parties was made known: In re Clerf, 55 
Mash. 465, 104 Pac. 622. 
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Upon mandamus to compel payment of a 
state warrant on claims, part of which were 
illegal, the supreme court will not direct 
payment to the extent of the valid claims, 
the state treasurer not having refused to 
honor a proper warrant therefor: State ex 
rel. Olympia Nat. Bank v. Lewis, 62 Wash. 
266, 113 Pac. 629. 

Where the insurance commissioner is 
vested with a discretion to designate one 
newspaper from several of the largest cir- 
culation, mandamus does not lie at the suit 
of the paper having the largest circulation 
to compel its designation: State ex rel. 
Cowles v. Schively, 63 Wash. 103, 114 Pac. 
901. 

As to mandamus where the duty to be 
performed is one involving the exercise of 
judgment or discretion, see note in 125 
Am. St. Rep. 502. 

In mandamus to the state auditor to com- 
pel the auditing of a state warrant, the 
auditor may raise the question of the con- 
stitutionality of the act authorizing the war- 
rant and requiring its payment, his duty 
to conserve public funds constituting a 
sufficient interest: State ex rel. Davis-Smith 
Co. v. Clausen, 65 Wash. 156, 37 L. R. A., 
N. S., 466, 117 Pac. 1101. 

As to unconstitutionality of statute as 
defense against mandamus, see note in 24 
L. R. A., N. S., 1260. 

Mandamus is the proper remedy to com- 
pel a city engineer and board of public 
works to make estimates of work done by 
a contractor on public works, for which pay- 
ment was to be made in warrants, which 
estimate they wrongfully and capriciously 
withheld in violation of the terms of the 
contract, notwithstanding the amount may 
be in dispute: State ex rel. Warehouse & 
Realty Co. v. Spokane, 65 Wash. 385, 118 
Pac. 321. 

The duty of a city engineer and board 
of public works to make estimates called 
for in a contract made by the city is not 
contractual, but is one imposed by law, 
where it falls within the general charter 
Sh gee as to their duties and powers: 

tate ex rel. Warehouse & Realty Co. v. 
Spokane, 65 Wash. 385, 118 Pac. 321. 


§ 1015. 


In mandamus to compel the designation 
of a certain newspaper for the publication 
of annual insurance reports, the allegation 
that the insurance commissioner wrongfully 
and unlawfully designated a certain paper 
for the publication amounts to no more than 
the conclusion of the pleader from the facts 
alleged: State ex rel. Cowles v. Schively, 63 
Wash. 103, 114 Pac. 901. 


§ 1016. 


A peremptory writ of mandamus, on sus- 
taining a demurrer to the application, upon 
findings and conclusions, issued prior to the 


$§ 1016—1028. 


entry of formal judgment, is premature, 
since the proceeding has all the elements of 
a civil action, and the statute provides for 
judgment on the issues distinct from the 
writ issued to enforce it: State ex rel. Bill- 
ings v. Lamprey, 57 Wash. 84, 106 Pac. 501. 


§ 1018. 


An affidavit is sufficient as an answer in 
mandamus, where the allegations of the 
complaint and alternative writ were put in 
issue thereby and the same was in effect an 
answer, and after demurrer thereto there 
was a trial on the merits: State ex rel. 
Hallett v. Seattle Lighting Co., 60 Wash. 
81, 30 L. R. A., N. S., 492, 110 Pac. 799. 


§ 1024. 


The procedure in mandamus being but a 
form of civil action under our code, it is 
not essential that the prayer be granted in 
toto or denied in toto; and upon an appli- 
cation for a writ to secure a salary warrant 
for more than the relator is entitled, the 
court may grant the writ for a warrant for 
the sum to which the party may be entitled: 
State ex rel. Maltbie v. Will, 54 Wash. 453, 
103 Pac. 479, 104 Pac. 797. 

As to mandamus as action or special pro- 
ceeding, see note in 8 Ann. Cas. 311. 


§ 1027. 


Under this section and constitution, article 
4, section 4, the supreme court has power 
to issue a writ of prohibition only to re- 
strain the exercise of an unauthorized 
judicial or quasi-judicial act, notwithstand- 
ing a stipulation of the parties to the 
application limiting the inquiry to the con- 
Stitutionality of a specified statute: State 
ex rel. Bennett v. Taylor, 54 Wash. 150, 102 
Pac. 1029. 


§ 1028. 


NATURE AND GROUNDS.—Probibition 
does not lie to correct errors in matters 
of procedure where jurisdiction exists: 
State ex rel. Mackintosh v. Superior Court, 
45 Wash. 248, 88 Pac. 207. 

Prohibition lies to prevent the threatened 
issuance of letters of general administration 
without jurisdiction, since there is no ade- 
quate remedy at law: In re Guye’s Estate, 
54 Wash. 264, 132 Am. St. Rep. 1111, 103 
Pac. 25. 

Prohibition does not lie to prevent the 
issuance of a writ of assistance, after a 
mortgage foreclosure, since there is an ade- 
quate remedy by appeal: State ex rel. Bid- 
dle v. Superior Court, 63 Wash. 312, 115 
Pac. 307. 

Prohibition does not lie to prevent further 
proceedings in a cause, after denial of a 
petition to vacate a default, since there is 
an adequate remedy by appeal, and appel- 
Jant’s failure to avail himself of the remedy 
by appeal and supersedeas does not affect 
the adequacy thereof: State ex rel. Skamser 
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v. Superior Court, 65 Wash. 457, 118 Pac. 
844 


Prohibition lies to prevent a judge from 
trying a cause after erroneously denying a 


motion for a change of venue on account 


of prejudice, where the relator is in jail 
on a charge of felony and unable to furnish 
bail, as the remedy by appeal is not speedy 
or adequate: State ex rel. Jones v. Gay, 65 
Wash. 629, 118 Pac. 830. 

As to prohibition to restrain a court from 
proceeding in a case where it has errone 
ously denied a change of venue, see note in 
2 L. R. A., N. S., 395. 

Prohibition does not lie to a police judge 
to prevent the trial of a criminal charge 
upon the grounds of error in os a 
change of venue and the unconstitutionality 
of the law sought to be enforced, as there 
is a plain, adequate, and speedy remedy by 
appeal or writ of review: State ex rel. Lyon 
v. Police Court of Hoquiam, 53 Wash. 361, 
101 Pac. 1082. 

Prohibition does not lie to prevent the 
trial of an action by a court to which a 
change of venue is taken on account of 
prejudice of the judge, since the court ac- 
quired jurisdiction and there is an adequate 
remedy by appeal: State ex rel. Moore v. 
Superior Court, 70 Wash. 362, 126 Pac. 926. 

Prohibition will not lie to prevent the 
enforcement of an order requiring the de- 
fendant, who had employed a court stenog- 
rapher, to return to the stenographer his 
notes of the trial so that he might extend 
the same for use in preparing a statement 
of facts on appeal, since the court had 
jurisdiction of the subject matter and the 
parties, and prohibition does not lie to 
correct error where there is an adequate 
remedy by appeal: State ex rel. Griffith v. 
Superior Court, 71 Wash. 386, 128 Pac. 644. 

The remedy by appeal is inadequate, and 
prohibition lies to prevent the superior court 
from proceeding to review the action of a 
city council on certiorari from the revoca- 
tion of a liquor license, where it appears 
that the license would expire before the case 
could be heard on appeal: State ex rel. 
Puyallup v. Superior Court, 50 Wash. 650, 
97 Pac. 778. 

The remedy by appeal is inadequate, and 
prohibition lies to prohibit the superior 
court from enjoining compliance with an 
order of the public service commission, 
where the relator is subject to the penalties 
for disobedience to the orders of court, on 
the one band, and of the order of the com- 
mission, if lawfully made, on the other, 
and in a position of extreme uncertainty: 
State ex rel. Webster v. Superior Court, 67 
Wash, 37, 120 Pac. 861. 

The remedy by appeal is not adequate 
and prohibition lies, where the court made 
an order without authority of law requiring 
a witness to show cause why he should not 
be punished for contempt in failing to ap- 
pear for examination, that he made answer 
showing the illegality of the summons, that 
the court was about to erroneously punish 
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him for contempt, and before he could ap- 
peal from the judgment of contempt he 
must be fined and possibly illegally taken 
from one county to another and imprisoned: 
State ex rel. Peterson v. Superior Court, 67 
Wash. 370, 121 Pac. 838. 

Prohibition will not issue to prevent the 
superior court from proceeding with the 
trial of an offense of which it has jurisdic- 
tion, pending the hearing of an appeal from 
an order denying a release by habeas cor- 
pus, as no stay of proceedings is given in 
such a case: State ex rel. Hamilton v. Su- 
perior Court, 56 Wash. 91, 105 Pac. 171. 

A taxpayer is not a “person beneficially 
interested” within this section, and prohibi- 
tion does not lie on his application to re 
strain the superior court from summoning à 
grand jury because of alleged error in the 
drawing: State ex rel. Hanna v. Main, 62 
Wash. 242, 34 L. R. A., N. S., 255, 113 Pac. 
632. 

As to when the writ of prohibition lies, 
see note 111 Am. St. Rep. 929. See, also, 
note 1 Ann. Cas. 712 and 3 Ann. Cas. 357. 


§ 1034. 


Quo warranto lies in favor of a foreman 
of construction work, even if he is not an 
“officer” as defined by the common law, 
where the city charter adopts the merit 
system and applies it to all employees 
placed im the civil service list with manifest 
intent to classify such positions as offices 
and to have such officers removable only 
for cause: State ex rel. Powell v. Fassett, 
69 Wash. 555, 125 Pac. 963. | 


§ 1038. 


A motion to quash a quo warranto, upon 
the ground that the information did not 
state sufficient facts to entitle the relator 
to the relief prayed, may properly be 
treated as a demurrer to the information: 
State ex rel. Port Angeles v. Morse, 56 
Wash. 654, 106 Pac. 147. 

In quo warranto to oust an illegal ap- 
pointee of the commissioner of public util- 
ities and to restore the plaintiff to the posi- 
tion and for damages, the commissioner in 
his official capacity is a proper party de- 
fendant, since plaintiff is not required to 
resort to two actions where one will suffice: 
State ex rel. Powell v. Fassett, 69 Wash. 
555, 125 Pac. 963. 

As to quo warranto at common law and 
the principles underlying modern statutes, 
see note in 125 Am. St. Rep. 634. 


§ 1049. 


Where a deed conveyed one-half of the 
waters awarded to a party by a decree, the 
grantee is guilty of contempt in violating 
the decree if he uses more than half of the 
quantity fixed by the decree: State ex rel. 
8 v. Stampfly, 69 Wash. 368, 125 Pac. 

As to disobedience of order of court as 
contempt, see note in 8 L. R. A. 587. 

Rem. Wash. Code, Vol. III—9 
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An injunction being, under section 729, 
binding from the time the party is informed 
thereof, a defendant contractor is charge- 
able with notice of an injunctional order 
from the time of oral announcement thereof 
in open court, and is guilty of contempt 
if his employees disobey the order prior to 
the formal entry: State ex rel. Curtiss v. 
Erickson, 66 Wash. 639, 120 Pac. 104. 

The violation by defendant of an injune- 
tional order, issued pendente lite, with ju- 
risdiction, is contempt, although the court 
finally decides that the plaintiffs are with- 
out remedy: State ex rel. Curtiss v. Erick- 
son, 66 Wash. 639, 120 Pac. 104. 


§ 1050. 


Under this section, the court has no ju- 
risdietion to assess a fine in excess of one 
hundred dollars for the violation of an in- 
junctional order, where the right or remedy 
of the adverse party has not been prejudiced 
or affected: State ex rel. Curtiss v. Erick- 
son, 66 Wash. 639, 120 Pac. 104. 


§ 1051. 
See notes to § 2372. 


A summary punishment of contempt com- 
mitted in the presence of the court is not 
a denial of due process of law merely be- 
cause there was a delay in entering the 
order, due process meaning according to the 
established forms of law, especially where 
defendant’s appeal recited that the notice of 
appeal was taken in open court on the same 
day that the act was committed: State v. 
Buddress, 63 Wash. 26, 114 Pac. 879. 

As to contempt when committed in the 
court’s presence, see note in 17 Ann. Cas. 
220. 


§ 1052. 


An affidavit for civil contempt for the 
Violation of a judgment is sufficient where it 
sets out a willful violation of the order and 
the damages caused thereby: State ex rel. 
Nicomen Boom Co. v. North Shore Boom 
& Driving Co., 67 Wash. 317, 121 Pac. 467. 

As to sufficiency of affidavit on informa- 
tion and belief to support contempt pro- 
ceedings, see note in 14 Ann. Cas. 1042. 


§ 1053. 


The right to trial by jury does not ex- 
tend to proceedings for contempt for the 
willful violation of a judgment, although 
damages for civil contempt are claimed and 
may be awarded on summary trial by the 
court, under this section and section 1056: 
State ex rel. Nicomen Boom Co. v. North 
Shore Boom & Driving Co., 67 Wash. 317, 
121 Pac. 467. 


§ 1054. 
See notes to § 996. 


§ 1056. 
See notes to § 1053. 


§§ 1058—1112 


§ 1058. 


NATURE AND ELEMENTS OF CON- 
TEMPT—CIVIL CONTEMPT: See 4 Rem- 
ington's Digest, “Contempt”; State ex rel. 
Nicomen Boom Co. v. North Shore Boom 
& Driving Co., 55 Wash. 1, 103 Pac. 426. 

The measure of damages for civil con- 
tempt in operating a boom in violation of 
a judgment, whereby certain logs were pre- 
vented from entering relator’s boom, is the 
price relator would have earned in booming 
the logs, less the reasonable cost of boom- 
age, the profit being neither remote nor 
speculative: State ex rel. Nicomen Boom Co. 
v. North Shore Boom & Driving Co., 67 
Wash. 317, 121 Pac. 467. 

As to the punishment of a corporation 
for contempt, see note in 4 L. R. A., N. S., 
1001. 


§ 1062. 

An order adjudging a party in contempt 
and requiring the payment of certain costs 
is appealable under this section: Drainage 
Dist. No. 1 v. Costello, 53 Wash. 67, 101 
Pac. 497. 

No appeal lies from an order purging & 
party of contempt in so far as an attempt 
is made to impose a fine and imprisonment 
on a charge of contumacy affecting the dig- 
nity and processes of the court only: State 
ex rel. Nicomen Boom Co. v. North Shore 
Boom & Driving Co., 55 Wash. 1, 103 Pace. 
426. 

Upon appeal from a summary conviction 
of contempt committed in the presence of 
the court, the facts recited in the order are 
taken as true; and where they show juris- 
diction and are sufficient to constitute con- 
tempt, there can be no further inquiry on 
appeal: State v. Buddress, 68 Wash. 26, 114 
Pac. 879. 

A judgment for contempt in the violation 
of an injunction will not be disturbed on 
appeal unless the evidence shows beyond a 
doubt that the party was not guilty of con- 
tumacious conduct: State ex rel. Curtiss v. 
Erickson, 66 Wash. 639, 120 Paec. 104. 

As to appealability of judgments, in con- 
tempt, under appeal statutes, see notes in 
3 Ann. Cas. 759 and 17 Ann. Cas. 321. 


_ PARTIES OR PERSONS INJURED OR 

AGGRIEVED.—Under this section, provid- 
ing for an appeal in contempt proceedings 
“in like manner and like effect as from judg- 
ment in an action,’ appeal lies from the dis- 
missal of a contempt proceeding seeking an 
award of damages resulting to private inter- 
ests from the violation of a judgment of the 
court: State ex rel. Nicomen Boom Co. v. 
North Shore Boom & Driving Co., 55 Wash. 
1, 103 Pac. 426. 

As to appealability of judgments in con- 
tempt under appeal statutes, see notes in 3 
Ann, Cas. 759 and 17 Ann. Cas. 321. 


§ 1063. 
NATURE AND GROUNDS OF REM- 
EDY: See 4 Remington’s Digest, “Habeas 
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Corpus”; In re Newcomb, 56 Wash. 395, 
105 Pac. 1042; In re Hamilton, 56 Wash. 
405, 105 Pac. 1046, 


§ 1075. 


Under this section, one in custody under 
& warrant issued upon an information for 
violating a statute is not entitled to release 
on habeas corpus on the ground that the 
statute is unconstitutional: In re Putnam, 
58 Wash. 687, 109 Pac. 111. 


As to whether, on habeas corpus, there 
may be a determination had of the consti- 
tutionality of the statute under which the 
— is held, see note in 8 Ann. Cas. 


§ 1100. 

Where creditors to accept an as- 
signment in full payment of their claims, 
they cannot subsequently recover the defi- 
ciency from an associate of their debtor on 
the claim that there was a silent partner- 
ship between them, since the discharge of 
one partner discharges all: Blodgett v. In- 
glis, 63 Wash. 513, Ann. Cas. 1912D, 662, 
115 Pac. 1043. 


An agreement by creditors to discharge 
their debtor in consideration of an assign- 
ment for creditors operates to discharge the 
debtor’s partner, notwithstanding represen- 
tations made to the creditors that it would 
not have that effect, where the partner was 
not responsible for the representations: 
Blodgett v. Inglis, 63 Wash. 513, Ann. Cas. 
1912D, 622, 115 Pae. 1043. 

As to discharge of partner from liability 
on account of firm debt, and the operation 
of same as discharge of other partners, see 
note in Ann. Cas. 1912D, 624. 


§ 1111. 


A provision in a chattel mortgage that 
the mortgagee could take possession upon 
default in any payment, and immediately 
proceed to sell in the manner provided by 
law and pay the amounts provided in the 
notes, authorizes a foreclosure for the whole 
amount due when any part becomes due; 
and seizure on notice of sale is a sufficient 
declaration of intent to declare the whole 
debt due: Woodward v. Lutsch, 69 Wash. 
59, 124 Pac. 393. . 

As to the rights of the mortgagee, under 
a chattel mortgage, in respect of foreclosure 
and sale, see note in 96 Am. St. Rep. 682. 


§ 1112. 


A provision in a chattel mortgage that in 
case of default the mortgagee may take 
immediate possession and proceed to sell 
the same in the manner provided by law 
must be construed to have reference to the 
taking of possession by the method provided 
by statute for the foreclosure thereof, as an 
exclusive remedy; and consequently replevin 
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cannot be maintained: Nettleton v. Evans, 
67 Wash. 227, 121 Pae. 54. 

As to replevin as remedy of mortgagee, 
under a chattel mortgage, after condition 
broken, see note in 96 Am. St. Rep. 690. 

After seizure of mortgaged chattels and 
commencement of foreclosure, a tender must 
include accrued costs, including a reason- 
able attorney’s fee stipulated for in the 
mortgage: Woodward v. Lutsch, 69 Wash. 
59, 124 Pac. 393. 

As to the effect of tender after default 
upon security of chattel mortgage, see note 
in 15 Ann. Cas. 495. 

A proceeding by a chattel mortgagee to 
preserve his security, under this section, 
does not have the effect of an election to 
declare the whole debt due or accelerate the 
maturity of the debt, where he did not al- 


lege such an election, the notes did not 


provide for an acceleration of the maturity 
of the debt in such case, and the judgment 
merely applied the sum realized from the 
sale of the property in payment of the 
notes past due “without prejudice to the 
rights of the plaintiff to bring an action 
against the mortgagor not satisfied by this 
decree”; hence an action on the unpaid 
rotes is not barred until six Pe after 
their maturity: Haggard v. Sanglin, 69 
Wash. 151, 124 Pac. 373. | 
As to how a chattel mortgage is to be 
construed which gives the mortgagee the 
nght to take possession when he deems him- 
self unsafe, see note in 51 Am. Rep. 805. 
See, also, note in 19 L. R. A., N. S., 915. 


§ 1114. 


RIGHTS, LIABILITIES AND REM- 
EDIES: See 4 Remington’s Digest, “Chat- 
tel Mortgages,” § 53 et seq.; Bradley Eng. & 
Mach. Co. v. Muzzy, 54 Wash. 227, 18 Ann. 
Cas. 1072, 103 Pac. 87; Edmonds v. Eu- 
banks, 57 Wash. 529, 107 Pac. 387; Inland 
Trading Co. v. Edgeeomb, 57 Wash. 257, 106 
Pac. 768. 

In an action to foreclose a chattel mort- 
gage, brought against the mortgagor and 
a third person as claiming some interest in 
the property, the court has jurisdiction to 
determine a paramount title pleaded by the 
third person as superior to that of the mort- 
gagor at the date of the execution of the 
mortgage, since possession follows the sale 
and the rule as to real estate mortgages does 
not apply: Dungeness Logging Co. v. Ore- 
gon & Washington R. Co., 65 Wash. 631, 118 
Pae. 825. 

As to the efficacy of a chattel mortgage 
upon fixtures, see note in 15 L. R. A. 56. 
See, also, note in 37 L. R. A., N. S., 122. 

The purchaser of sheep upon which there 
was a chattel mortgage is shown to have 
promised to pay the mortgage debt, by 
clear, satisfactory and convincing evidence, 
where it appears that he had notice of the 
ehattel mortgage and refused to pay the 
price without authority from the mort- 
gagees, who, upon request of the mortgagor, 
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telegraphed direct to the purchaser that he 
had their consent to receive the sheep upon 
paying the balance due, that, upon ascer- 
taining the amount and finding that it ex- 
ceeded the price and claims of the herder, 
the mortgagor notified the mortgagees of 
such fact, whereupon the mortgagees tele- 
graphed direct to the purchaser that they 
would pay his draft for the shortage, where- 
upon he drew a sight draft therefor and 


took possession of the sheep, since he acted 


upon the authority given, and acceptance 
of the proposition obligated him to pay the 
mortgage debt: Bicknell v. Henry, 69 Wash. 
408, 125 Pac. 156, 


§ 1116. 


Under this section ‘wo trust deeds of 
lands in two counties may be foreclosed by 
an action in either county: Empire State 


Surety Co. v. Ballou, 66 Wash. 76, 118 
Pac. 923. 


INSURANCE.—Where a mortgage in 
trust for creditors stipulated that the mort- 
gagor should keep the premises insured, he 
cannot, in an action to foreclose the mort- 
gage, charge the trustee as mortgagee with 
the loss of property by fire which such mort- 
gagee had failed to insure: Spokane Mer- 
chants’ Assn. v. Parry, 60 Wash. 204, 110 
Pac. 991. 

As to fire insurance stipulation in mort- 
gage and its effect, see note in 135 Am. St. 


Rep. 743. See, also, note in 11 Ann. Cas. 


936. 


TENDER.—Where a mortgagor had no 
notice of the assignment of the morigage, 
tender of interest to the mortgagee is suffi- 
cient, and prevents exercise of an option 
to declare the whole debt due: Gunby v. 
Ingram, 57 Wash. 97, 36 L. R. A., N. S., 
232, 106 Pac. 495. 


Tender of the amount due on a mortgage 
before law day, extended by construction 
until suit commenced, discharges the lien of 
the mortgage, and the tender need not be 
kept good by bringing it into court: Murray 
v. O’Brien, 56 Wash. 361, 28 L. R. A., N. S., 
998, 105 Pac. 840. 


Where defendant's tender of the amount 
due on a promissory note and mortgage was 
sufficient when made, the plaintiff is not 
entitled to an allowance for attorneys’ fees: 
Scandinavian American Bank y. Washing- 


ton Hotel & Imp. Co., 70 Wash. 223, 126 
Pac. 438, 128 Pac. 222, 


In the rule for the discharge of a mort- 
gage by tender before law day or at any 
time before foreclosure and sale, fore- 
closure” and “law day” are synonymous 
terms, and mean the “institution of the 
suit” as contradistinguished from the “law 
day” of the common law; and “law day” 
does not, as to a tender inter partes, ex- 
tend to the day of sale: Murray v. O’Brien, 
56 Wash. 361, 28 L. R. A., N. S., 998, 105 
Pac. 840. 


E EP ——— r E I 9 — — 
— ————— AP Srp gs — = 


$ 1116 


The rule that a tender discharges the lien 
of a mortgage does not avail one who is 
seeking affirmative relief and asking the 
cancellation of the debt: Murray v. O’Brien, 
56 Wash. 361, 28 L. R. A., N. S., 998, 105 
Pac. 840. 

The mailing of a check for interest due 
on a mortgage is a sufficient tender to pre- 
vent the exercise of an option to declare the 
whole debt due, where all other payments 
of interest had been made by check, and no 
objection was made to the character of the 
money or specie tendered: Gunby v. Ingram, 
57 Wash. 97, 36 L. R. A., N. S., 232, 106 
Pac. 495. 

As to the effect of tender in connection 
with mortgage transactions, see note in 36 
L. R. A., N. 8., 308. 

RIGHT TO FORECLOSE AND DE- 
FENSES.—A provision in a mortgage that 
on failure to pay any of the notes when 
due, the whole sum shall become due, does 


not mature the whole debt: Spencer v. Alki 


Point Transp. Co., 53 Wash. 77, 132 Am. 
St. Rep. 1058, 101 Pac. 509. 

An assignee of a mortgage giving to the 
mortgagor the option to declare the whole 
sum due upon default in the payment of 
interest or principal has the right to exer- 
cise the option, although the mortgage omits 
words of inheritance or of succession: Bart- 
lett Estate Co. v. Fairhaven Land Co., 49 
Wash. 58, 126 Am. St. Rep. 856, 15 L. R. 
A., N. 8., 590, 94 Pac. 900. 

To entitle the assignee of a mortgage on 
which an installment of interest is overdue 
to exercise the option given in the mort- 
gage of declaring the whole sum due, he 
need only notify the maker tbat he was the 
holder and that interest could be paid at 
a certain place, no formal demand of pay- 
ment being necessary: James v. Brainard- 
Jackson & Co., 64 Wash. 175, 116 Pac. 633. 

As to necessity of notice by mortgagee to 
mortgagor of intention to exercise power 
of sale in mortgage, see note in 11 Ann. 
Cas. 170. 

A mortgage matures and may be fore- 
closed for the whole sum, upon default in 
the payment of annual interest, where the 
mortgage note provided for interest pay- 
able annually “and if not so paid to become 
a part of the principal and bear interest 
until so paid,” and the mortgage provided 
for its foreclosure in case of any default in 
the payment of interest when the same be- 
comes due under the terms of the note, and 
further stipulated that in case of foreclos- 
ure, “the whole of said principal and in- 
terest, whether the same shall be then due 
or not” shall be retained: Castor v. Mura- 
moto, 69 Wash. 145, 42 L. R. A., N. S., 108, 

25 Pac. 153. 

A provision in a mortgage that the whole 
debt shall become due in case of nonpay- 
ment of interest is waived if the mortgagee 
does not manifest intention to claim it prior 
to tender of the interest: Gunby v. Ingram, 
57 Wash. 97, 36 L. R. A., N. S., 232, 106 
Pac. 495. 
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As to place and requisites of tender of 
interest which will prevent acceleration of 
maturity of mortgage under interest clause, 
see note in 36 L. R. A., N. S., 308. 

Notes and a mortgage given October Ist 
for a pre-existing debt, assigned November 
4th as collateral security for another pre- 
existing debt, have priority over a judgment 
secured against the mortgagors on Decem- 
ber 4th, since liens securing pre-existing 
debts take priority from the respective dates 
of their creation: American Sav. Bank & 
Trust Co. v. Helgesen, 64 Wash. 54, Ann. 
Cas. 1913A, 390, 116 Pac. 837. 

Where a mortgage debt is evidenced by 
negotiable paper, a transfer before maturity 
in good faith for value frees the mortgage 
from defenses by reason of infirmities not 
available against the notes: American Sav. 
Bank & Trust Co. v. Helgesen, 64 Wash. 54, 
Ann. Cas. 1913A, 390, 116 Pac. 837. 

As to the effect of mortgage contempora- 
neous with note as defense to note, see note 
in 43 L. R. A. 472. 

The former owner of land is not a neces- 
sary or proper party defendant to an action 
to foreclose a mortgage, although the de- 
fendants may have claims against him: 
James v. Brainard-Jackson & Co., 64 Wash. 
175, 116 Paec. 633. 

Upon foreclosure, a mortgagee may re- 
cover for taxes paid by him, where the 
mortgage provided that he might pay the 
taxes and have a lien on the property there- 
for: James v. Brainard-Jackson & Co., 64 
Wash. 175, 116 Pac. 633. 

As to tacking taxes to the mortgage debt, 
see note in 5 L. R. A. 293. 

In an action to foreclose a mortgage and 
a mechanics’ lien, the allowance of sixty dol- 
lars attorneys’ fees stipulated in the mort- 
gage and fifty dollars additional for the 
mechanics’ lien is reasonable, and therefore 
proper, regardless of the apportionment: 
James v. Brainard-Jackson & Co., 64 Wash. 
175, 116 Pac. 633. 

As to the validity and enforceability of 
provision in mortgage fixing attorneys’ fees 
on foreclosure, see note in 19 Ann. Cas. 
1068. 

There being no conflict between a mort- 
gage note calling for interest at a certain 
rate per-annum, and a stipulation in the 
mortgage requiring payment of interest 
semi-annually, according to the terms of the 
note, the two are to be construed together 
as intending semi-annual payments, and 
hence failure to pay interest semi-annually 
constitutes a default within the provisions 
of the mortgage authorizing foreclosure | 
thereon: Bell v. Engvolsen, 64 Wash. 33, 
116 Pac. 456. 

Where new notes and a mortgage were 
given, not in satisfaction, but in renewal 
of a former mortgage on the same security, 
and the cancellation of the old and substi- 
tution of the new mortgage were contempo- 
rancous acts, equity, looking to the sub- 
stance rather than the form, will, when the 
new mortgage is found ineffectual for want 
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of proper execution, disregard the release as Failure of the trustee to account for cer- 


failing for want of consideration, and sub- 
stitute the old mortgage as a continuing lien 
securing the continuing debt, as between the 
par iss, by a doctrine akin to equitable sub- 
rogation: American Savings Bank & Trust 
Co. v. Helgesen, 67 Wash. 572, Ann. Cas. 
1913A, 390, 122 Pac. . 26. 

As to what constitutes discharge of mort- 
gage, see notes in 7 Am. St. Rep. 703, and 
55 L. R. A. 673. 

Where a purchase money mortgage upon 
high class business property, which was in- 
accessible because eighty to ninety feet 
above street grade, stipulated that the mort- 
gagee should bring the property and part 
of the street down to the established grade 
within a specified time, the mortgagor, on 
breach of the stipulation by delay in per- 
formance, can recover the reasonable tental 
value of the property during the time which 
she was kept out of its use = reason of the 
delay; and a provision in the mortgage post- 


poning the maturity of the note until the 


grading had been done does not show an in- 
tention to make that the measure of the 
mortgagee’s liability for the breach of the 
stipulation, where a substantial part of the 
purchase price had already been paid: Scan- 
dinavian American Bank v. Washington 
Hotel & Imp. Co., 70 Wash. 223, 126 Pac. 
438, 128 Pac. 222. 

In such case, the interest on the mort- 
gage note does not abate from the date of 
its maturity until the grading was com- 
pleted, where the note by its terms bears 
interest “until paid,” and the mortgage 
stipulates that it shall not be due and pay- 
able until the grading is completed, and the 
contract contemplates that the mortgagee 
shall reduce the property to grade and have 
its value as fixed by the contract: Scandi- 
navian- American Bank v. Washington Hotel 
& Imp. Co., 70 Wash. 223, 126 Pac. 438, 
128 Pac. 222. 

As to recitals in mortgage as evidence of 
debt, see note in 112 Am. St. Rep. 793. 

A stipulation in a mortgage providing 
for interest at the rate of twelve per cent 
upon all remaining unpaid installments, if 
default be made in the payment of any in- 
stallment of principal and interest upon the 
day it becomes due, provides for interest 
at such increased rate from the date of the 
default. and not from the date of the note: 
Equitable Sav. & Loan Assn. v. Bowes, 70 
Wash. 169, 126 Pac. 436. 

Where a first mortgage had been fore- 
closed, establishing the priorities and the 
amount of the respective debts, without 
making junior mortgagees parties to the 
suit, it 18 proper to dismiss a subsequent 
action to foreclose the junior mortgage, 
since the right of redemption secures all the 
rights they would have by their foreclosure: 
Wakefield v. Fish, 62 Wash. 564, 114 Pac. 
180. 

As to the right of the holder of junior 
mortgage to foreclose, see note in 5 L. R. A. 
291. 
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tain accounts and bills receivable will not 
prevent the trustee from foreclosing a mort- 
gage given in trust for creditors, where 
enough appears to show the necessity for 
foreclosure, since he must fully account 
later for all receipts: Spokane Merchants’ 
Assn. v. Parry, 60 Wash. 204, 110 Pac. 991. 

As to validity of power of sale under the 
mortgage, see note in 92 Am. St. Rep. 574. 

The owner of a half interest in mortgaged 
property, acquired after the commencement 
of suit to foreclose the mortgage, has a 
right to intervene in the foreclosure suit 
and make a tender with a view of being 
subrogated to the rights of the mortgagee 
against his co-owners: Murray v. O’Brien, 
56 Wash. 361, 28 L. R. A., N. S., 998, 105 
Pac. 840. 

As to persons entitled to intervene in ac- 
tions and interests that will support inter- 
vention, see note in 123 Am. St. Rep. 297. 


PLEADING AND EVIDENCE.—Upon 
the foreclosure of mortgage notes, part of 
which were not due, judgment may be en 
tered for the amount due at the date of the 
entry of the decree, without the filing of 
any supplemental complaint as to an in- 
stallment falling due since the action was 
commenced, where the foundation of the 
judgment was laid in the complaint and 
the notes introduced in evidence: Naden v. 
Christopher, 62 Wash. 413, 113 Pac. 1116. 

As to the right to successive foreclosures, 
see note in Ann. Cas. 1912C, 846; also note 
in 37 L. R. A. 737. 

The evidence sufficiently shows that pre- 
vious payments of interest on a mortgage 
note had been made by checks, where the 
mortgagor so testified according to his best 
judgment and that such was his custom, the 
mortgagee did not testify, and there was 
no other evidence on the subject: Gunby v. 


Ingram, 57 Wash. 97, 36 L. R. A., N. S., 


232, 106 Pac. 495. 
One having notice that a certain mort- 
gage was to be made to raise money to sat- 
isfy his undisclosed equity in the property 
cannot charge the mortgagee with the ap- 
plication of the proceeds where he failed to 
give the mortgagee direct notice of his 
claim thereto, even if the mortgagee had 
notice of the mortgagor’s agreement to so 
apply the proceeds: Wakefield v. Fish, 62 
Wash. 564, 114 Pac. 180. 

As to the protection of the rights of the 
mortgagee, see note in 7 L. R. A. 631. 

Under the negotiable instruments act, a 
holder for value of notes secured by mort- 
gage can apply the proceeds of foreclosure 
to the payment of any one or all of the 
notes without observing the equities existing 
between joint makers who were all pri- 
marily liable thereon: Bradley Eng. & Mfg. 
Co. v. Heyburn, 56 Wash. 628, 134 Am. St. 
Rep. 1127, 106 Pac. 170. 


OPENING OR VACATING.—A judg- 
ment creditor of an insolvent corporation, 
who stood by and permitted a purchaser to 
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acquire its rights and thereafter expend 
money in — cannot ask the 
vacation of a foreclosure sale under a prior 
bona fide mortgage, so as to establish a 
prior lien in his favor, without offering to 
pay the mortgage, since the mortgage would 
continue as a valid lien equitably assigned 
to the purchaser at the foreclosure sale, 
which sale would not satisfy the mortgage: 
Boyes v. Turk Min. Co., 56 Wash. 515, 106 
Pac. 475. 

As to right of third person to have judg- 
ment of foreclosure set aside, see note in 
54 L. R. A. 763. 


FEES AND COSTS.—The sum of one 
thousand dollars is not an unreasonable at- 
torney’s fee in the foreclosure of an indem- 
nity mortgage, although the total amount 
of the judgment was but seven thousand 
dollars, where the suit was strenuously re- 
sisted and the record was voluminous: Fidel- 
ity & Deposit Co. v. Oliver, 57 Wash. 31, 
106 Pac. 483. 


§ 1118. 


Upon the foreclosure of two mortgage 
liens, the second mortgagee is properly sub- 
rogated to the rights of the first mortgagee, 
upon paying into court the amount due on 
the first mortgage: James v. Brainard-Jack- 
son & Co., 64 Wash. 175, 116 Pac. 633. 

As to subrogation of junior mortgagee 
to the rights of senior, see notes in 5 L. 
R. A. 290 and 23 L. R. A. 121. 


§ 1121. 


The title to an act relating to sales under 
execution and orders of sale and the con- 
firmation of sheriff’s sales and redemption 
therefrom is not sufficiently broad to include 
the sul:ject matter of Laws of 1899, page 
85, section 2, which provides for or against 
the taking of deficiency judgments in an 
action to foreclose a mortgage when con- 
sented to in the agreement, or when stipu- 
lated against in the mortgage, as the case 
may be, and that the commencement of an 
independent action shall be a waiver of the 
mortgage security: Bradley Eng. & Mach. 
Co. v. Muzzy, 54 Wash. 227, 18 Ann. Cas. 
1072, 103 Pac. 37. 


A mortyage foreclosure sale conveys the 
whole title subject to redemption with right 
to possession and rents: Merz v. Mehner, 67 
Wash. 135, 120 Pac. 893. 


Upon the foreclosure of a void mortgage, 
given in renewal of a former mortgage, 
upon the same security, a decree foreclos- 
ing the void mortgage may be sustained, as 
between the parties, by the equitable sub- 
stitution of the old mortgage as a continu- 
ing lien securing the continuing debt with- 
out the necessity of a new trial: American 
Savings Bank & Trust Co. v. Helgesen, 67 
Wash. 572, Ann, Cas. 1913A, 390, 122 Pace. 
26. 


134 


CODES OF PROCEDURE, 


§ 1126. 


This section does not apply where, by 
reason of default or breach, the mortgagor 
has declared the whole principal sum due, 
in accordance with the provisions of the 
mortgage, since such provisions are valid 
and must be given force, and consequently 
no other installments are due: Knisell v. 
Brunet, 60 Wash. 610, 111 Pac. 894. 


§ 1127. 
See notes to § 1126. 


Upon the foreclosure of mortgage notes, 
part of which are not due, application to 
ascertain if the property can be sold in 
parcels follows the judgment, under this 
section: Naden v. Christopher, 62 Wash. 
413, 113 Pac. 1116. 


§ 1129. 


A structure is of such a permanent and 
substantial nature as to be lienable for 
materials used in the “construction and 
erection of the building,” where it appears 
that the first tenant of a new store building 
was given consent to and did build a mezzo 
or balcony floor commencing at the rear of 
the store room extending about forty feet 
toward the front, and from side wall to 
side wall, connected with the lower floor by 
a stairway, the floor being upon girders 
supported by uprights, it being impossible 
to say how fhe fastening was made to the 
side walls or the lower floor without a pry- 
ing apart, although as between landlord 
and tenant it may have been viewed as a 
trade fixture: Stetson & Post Lumber Co. 
v. Sloane Co., 61 Wash. 180, 112 Pac. 248. 

As to separate structures for single use 
in the aspect of lienable property, see note 
in 65 Am. St. Rep. 168. 

A boiler, radiators, and other appliances, 
attached to a hot-water heating system, fur- 
nished with pipes, ete., under a building 
contract, are fixtures and subject to a 
mechanic’s lien as part of the building, 
although they could be detached without 
damage, it being conceded that the pipes 
were fixtures and that some of the articles 
were designed for use in the particular 
building: American Radiator Co. v. Pendle- 
ton, 62 Wash. 56, 112 Pac. 1117. 

As to fixtures as improvement for which 
& mechanic’s lien may exist, see note in 
Ann. Cas, 1912B, 7. 


RIGHT TO LIEN: See 4 Remington’s 
Digest, Mechanies' Liens,“ §§ 16-36; Tsut- 
akawa v. Kumamoto, 53 Wash. 231, 101 
Pac. 869, 102 Pac. 766; Shaw v. Spencer, 
57 Wash. 587, 107 Pac. 383; Holm v. 
Chicago, M. & P. 8. R. Co., 59 Wash. 293, 
109 Pac. 799; Gilbert Hunt Co. v. Parry, 
59 Wash. 646, Ann. Cas. 1912B, 225, 110 
Pac. 541; Yundt v. Schultz-Degginger Co., 
62 Wash, 308, 113 Pae. 760; Finlay v. 
Tagholm, 62 Wash. 341, 113 Pac. 1083; 


CODES OF PROCEDURE. 


Naden v. Christopher, 62 Wash. 418, 113 
Pac. 1116. 


An act entitled an act providing for liens 
for labor performed, material, provisions, 
and supplies furnished, the body of which 
gives a lien for labor and materials only, 
does not give a lien for supplies, although 
a proviso makes the company liable for sup- 
plies in ease a bond is not taken from con- 
tractors to secure the same, since the title 
and provisos to an act do not extend its 
effect: Tsutakawa v. Kumamoto, 53 Wash. 
231, 101 Pac. 869, 102 Pac. 766. 

As to the constitutionality of a statute 
in respect of the sufficiency of its title, see 
note in 64 Am. St. Rep. 70. 


There is a substantial performance of 8 
contract for the plate glass for a large 
building, entitling the contractor to a me- 
chanic’s lien, where only two plates, of the 
value of thirty dollars, were faulty, and 
plaintiff offered to replace them or make a 
proper deduction: Belknap Glass Co. v. 
Brown, 69 Wash. 127, 124 Pac. 390. 

As to the substantial performance of a 
building contract, see note in 134 Am. St. 
Rep. 678. 

Under this section, a lien upon the irriga- 
tion ditches and power plant of a water 
company cannot be claimed for tools and 
appliances used to earry on the work of 
construction and not intended to enter into 
and become a part of the structure when 
completed: Gilbert Hunt Co. v. Parry, 59 
Wash. 646, 110 Pac. 541. 


Subcontractors furnishing material and 
doing work in the putting down of hard- 
wood floors and installing plumbing and 
heating plants in a building are entitled to 
a lien for the value of the labor under this 
section, although they lost their lien for 
materials through failure to deliver dupli- 
cate statements to the owner of the material 
used, as required of materialmen by section 
1133, and although the material and labor 
were furnished under an indivisible con- 
tract with the general contractor: Heim v. 
Elliott, 66 Wash. 361, 119 Pac. 826. 


This section applies only to labor that 
goes into the finished structure, and does 
not cover labor in wrecking and removing 
a building on the lot preparatory to the 
construction of the new building, although 
that work was included in the contract for 
the new building: Sound Transfer Co. v. 
Phinney Realty & Inv. Co., 71 Wash. 473, 
128 Pae. 1047. 

As to who is a “laborer,” “workman” or 
“servant” within the meaning of mechanics’ 
lien statutes, see note in 32 Am. Rep. 264. 

As to tools and appliances, used for con- 
struction work, in the aspect of materials 
for which a mechanie's lien may be had, see 
Ann. Cas. 1912B, 227. 


WAIVER.—A waiver of a mechanic's 
lien, conditional upon giving a mortgage 
subject only to a mortgage of twelve hun- 
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dred dollars, cannot be enforced where either 
the minds of the parties did not meet, or the 
property was subject to three mortgages 
aggregating more than that sum, and no 
tender of performance was made: Pacific 
Lumber & Timber Co. v. Dailey, 60 Wash. 
566, 111 Pac. 869. 

As to waiver of mechanics’ lien by tak- 
ing security, see note in 41 Am. St. Rep. 
761. 

The right to a mechanics’ lien on a sub- 
contract 1s not waived by the fact that the 
subcontractor relied upon the credit of the 
pipe contractors when he entered into 

is contract, he not intending to waive his 
right: Smith v. Hopper, 67 Wash. 224, 121 
Pac. 77. 

As to right of subcontractor or material- 
man to the protection of mechanic’s lien 
laws, see notes in 14 L. R. A., N. S., 1036; 
24 L. R. A., N. S., 321; 30 L. R. A., N. S., 
85. 

A release given by a lien claimant with - 
out consideration to enable the owners to 
transfer property is void as between the par- 
ties: Seattle Lumber Co. v. Cutler, 63 Wash. 
662, 116 Pac. 1. 

The giving of a release from all liability 
for labor performed or materials furnished, 
for the expressed purpose of enabling the 
owner to transfer property which was sub- 
ject to a mechanics’ lien, does not estop the 
lien claimant from asserting the lien against 
the purchasers of the property, where the 
purchasers did not rely upon or know of the 
release and the same was given without con- 
sideration: Seattle Lumber Co. v. Cutler, 63 
Wash. 662, 116 Pac. 1. 


PAYMENTS.—In an action by a mate- 
rialman to foreclose a mechanic’s lien for 
a balance due from the contractor, a tender 
by the contractor “in full ‘oe hain we dl which 
includes all that could be charged as a lien 
against the property, could have been ac- 
cepted without prejudice, and accordingly 
relieves the owner from liability, although 
the tender was insufficient to discharge all 
claims against the contractor: Hughes & 
Co. v. Flint, 61 Wash. 460, 112 Pac. 633. 

As to the effect of tender in discharge of 
a mechanic’s lien, see note in Ann. Cas. 
1912B, 932. 


A materialman receiving a check from a 
contractor, with notice that it was payment 
on the building contract, is bound to apply 
it on the contractor’s account for that build- 
ing, and cannot divert part of the proceeds 
to other accounts and claim a lien against 
the building for the balance: Hughes & Co. 
v. Flint, 61 Wash. 460, 112 Pac. 633. 


§ 1131. 


A lien for labor in clearing land attaches 
against a leasehold estate: Owen v. Casey, 
48 Wash. 673, 94 Pac. 473. 

As to who is a “laborer” within a statute 
giving a lien to laborers, see note in 58 Am. 
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bo Rep. 303; also note in Ann. Cas. 1913B, 
As to leasehold property as subject to 
mechanic's lien, see notes in 3 Ann. Cas. 1096 
and 14 Ann. Cas. 1031. 
A lien for labor in wrecking and remov- 
ing an old building on a lot preparatory to 
the erection of a new building cannot be 


§ 1133. Prerequisites—Notice of Furnishing Materials or Supplies. 
Every person, firm or corporation furnishing materials or supplies to 
be used in the construction, alteration or repair of any mining claim, 
building, wharf, bridge, ditch, dike, flume, tunnel, well, fence, machinery, 
railroad, street railway, wagon road, aqueduct to create hydraulic power, 
or any other building, or any other structure, or mining claim or stone quarry, 
shall, not later than five (5) days after the date of the first delivery of such 
materials or supplies to any contractor or agent, deliver or mail to the owner 
or the reputed owner of the property on, upon or about which such materials 
or supplies are to be used, a notice in writing, stating in substance and effect 
that such person, firm or corporation has commenced to deliver materials and 
supplies for use thereon, with the name of the contractor or agent ordering 
the same, and that a lien may be claimed for all materials and supplies fur- 
nished by such person, firm or corporation for use thereon; and no further 
notice to the owner shall be necessary. No materialmen’s lien shall be en- 
forced unless the provisions of this act have been complied with. [L. ’11, 


claimed under this section: Sound Transfer 
Co. v. Phinney Realty & Inv. Co., 71 Wash. 
473, 128 Pac. 1047. 


$ 1132. 
See notes to § 1133. 


p. 376, § 1.] 


[N. B.—The notes below all have ref- 
erence to 1 Rem. & Bal. Code, $ 1133, prior 
to amendment.—Ed. } 


Constitution, article 2, section 37, does 
not apply to am act complete and perfect 
in itself, although it amends by implication 
or is a substitute for a section in a former 
law on the same subject; and hence is not 
violated by the act of 1909, entitled an act 
relating to materialmen’s liens and the en- 
forcement thereof, providing for the service 
upon the owner of duplicate statements of 
all materials furnished for the construction 
of buildings, ete.: Spokane Grain & Fuel 
Co. v. Lyttaker, 59 Wash. 76, 109 Pac. 316. 


The duplicate statements to the owners of 
materials furnished to contractors required 
by this section to be given when the mate- 
rials are furnished is not excused by the 
fact that the owner had notice that they 
were being furnished: Finlay v. Tagholm, 
62 Wash. 341, 113 Pac. 1083. 

Under this section, one duplicate state- 
ment, given when the last of the materials 
are furnished, is insufficient: Finlay v. Tag- 
holm, 62 Wash. 341, 113 Pac. 1083. 

Subcontractors furnishing the materials 
and doing the work of putting down hard- 
wood floors in a building and installing a 
plumbing and heating plant must deliver 
duplicate statements of the materials fur- 
nished at the time the same are delivered, 
in order to obtain a lien for the material, 
under this section: Heim y. Elliott, 66 
Wash. 361, 119 Pac. 826. 
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This section is not substantially complied 
with by delivering with the first load one 
duplicate statement of all material to be 
furnished, where the deliveries were con- 
tinued from day to day and extended over 
& period of several months: Heim v. Elliott, 
66 Wash. 361, 119 Pac. 826. 

Where the first part of lumber furnished 
to the general contractor for a building was 
not lienable because the lumber company 
failed to deliver duplicate statements to the 
owner during all the time the Jumber was 
delivered, partial payments made to the 
lumber comnany without any direction as to 
their application may be applied by the 
company to the oldest items of the account, 
and a lien established for the balance of 
the last items furnished for which duplicate 
statements were delivered; and the owner 
cannot defeat such application by asserting 
that a bonding company not a party to the 
suit had an equity to have the payments 
otherwise applied: Heim v. Elliott, 66 Wash. 
361. 119 Pac. 826. 

A delivery to the contractor of duplicate 
statements of lumber furnished to the con- 
tractor for the construction of a house is 
not a compliance with this section, even 
though the court makes a general finding 
that the contractor was the agert of the 
owner in ordering the material, and in sole 
charge of the building, unless the evi- 
dence clearly established an agency for 
that purpose: Seattle Lumber Co, v. Rich- 
ardson & Elmer Co., 66 Wash. 671, 120 
Pac. 517. 
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Unde this section, a statement August 
18th of materials furnished on various 
days from July 30th to August 12th is 
insufficient to support a lien: Seattle Lum- 
ber Co. v. Richardson & Elmer Co., 66 
Wash. 671, 120 Pac. 517. 

The absence of the owner from the city 
does not excuse a lien claimant from de- 
livering duplicate statements of materials 
at the time the same are furnished, since 
the statute provides for service by mail, 
especially where the owner’s resident 
address, where his wife was living, was 
given in the city directory and no attempt 
was made to ascertain the address or resi- 
dence: Seattle Lumber Co. v. Richardson 
& Elmer Co., 66 Wash. 671, 120 Pac. 517. 

As to notice to owner, as condition to 
lien, see note in 11 L. R. A. 740. 

Mailing of duplicate statements to the 
owner addressed to him at the place where 
the building was being constructéd is not 
a compliance with the statute requiring 
the notices to be personally served or 
mailed to his last known place of resi- 
dence, where that had never been his 
residence, as an inspection would have dis- 
closed, and his residence was given in the 
city directory: Seattle Lumber Co. v. 
Richardson & Elmer Co., 66 Wash. 671, 
120 Pac. 517. 

The fact that contractors misled mate- 
rialmen as to the correct address of the 
owner, a resident of a large city, does not 
excuse their failure to properly serve or 
mail duplicate statements to the owner at 
the time material is furnished: Seattle 
Lumber Co. v. Richardson & Elmer Co., 
66 Wash. 671, 120 Pac. 517. 

Where a contractor for a building de- 
faulted and went into the hands of a re- 
ceiver, and the receiver and the agent of 
the owner notified a subcontractor for the 
tile and mantel work to proceed with the 
performance of its subcontract, thereby 
recognizing and adopting the same, the 
subcontractor need not give the owner 
duplicate statements of materials fur- 
nished, as it is not a materialman, within 
the meaning of this section, which has no 
application to materials furnished direct 
to the owner on a contract made by the 
owner’s agent: Ringel v. Newman, 69 
Wash. 583, 125 Pac. 943. 

As to the effect upon subcontractor, etc., 
of default by principal contractor, see note 
in 17 L. R. A. 116; also, 26 L. R. A., 
N. 8., 409. 

The duplicate statement of all materials 
or supplies furnished to any person or con- 
tractor, required by this section, to be de- 
livered to the owner, need not specify the 
prices charged therefor, but is sufficient if 
it shows the kind and quality of the ma- 
terials furnished: Ringel v. Newman, 69 
Wash. 583, 125 Pac. 943. | 

This section has no application to bonds 
required of contractors on public work to 
secure laborers and materialmen employed 
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on the work, under section 1159: Gate City 
Lumber Co. v. Montesano, 60 Wash. 586, 
111 Pac. 799. 

This section does not apply to materials 
delivered to the owner: Rieflin v. Grafton, 
63 Wash. 387, 115 Pac. 851. 

This section has no application to ma- 
terials furnished direct to the owner under 
a contract made by the owner’s agent: 
Architectural Decorating Co. v. Nicklason, 
66 Wash. 198, 119 Pac. 177. 

This section has no application where 
the materials or supplies are_delivered to 
an owner under a contract with him: 
Hewitt-Lea Lumber Co. v. Chesley, 68 
Wash. 53, 122 Pac. 993. 

This section applies only to materialmen 
and has no application to a lien claimed 
by a contractor furnishing both labor and 
materials for decorative plaster work 
under a contract with the owner through 
the owner’s agent: Architectural Decorat- 
ing Co. v. Nicklason, 66 Wash. 198, 119 
Pac, 177. 

Under this section a mechanic’s lien 
cannot be claimed where it is admitted 
that the notice was not mailed until some 
indefinite time, a few weeks or a month, 
after delivering the materials: Finlay v. 
Tagholm, 60 Wash. 539, 111 Pac. 782. 

As to the commencement of running of 
time against a mechanic’s lien for mate- 
rials furnished on running account, see 
note in 7 L. R. A. 947. 


Under this section notice must be given 
to the one who was known to hold the 
legal title to the lots, of lumber delivered 
to one in possession under a lease with an 
option to buy, mianga that subse- 
quently the owner gave a deed to the 
lessee and took back a mortgage, and that 
section 1132 makes a mechanic’s lien 
superior to mortgages subsequent to the 
commencement of the furnishing of the 
materials: Hewitt Lea Lumber Co. v. San- 
dell, 66 Wash. 515, 119 Pac. 848. 


§ 1134. 
See notes to §§ 1129, 1138. 


A materialman is not entitled to a lien 
upon a house for lumber furnished to a 
contractor who was also building another 
house, where the lumber for the two 
houses was so commingled by the material- 
man that it was impossible to determine 
what particular part went into the house 
upon which the lien was claimed, and he 
was unable to comply with a demand for 
a segregated bill therefor: Little Brothers 
Mill Co. v. Baker, 57 Wash. 311, 106 Pac. 
910, 135 Am. St. Rep. 980. 

As to the materials for which a hen 
exists and the necessity that they be in- 
corporated in the structure, see Ann. Cas. 
1913B, 502. 


A corporation did not furnish material 
on the credit of the owners of the prop- 
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erty, where it appears that it furnished the 
same under an agreement with contractors, 
and the alleged substitution of the credit 
of the owners was by an agent without 
authority, and at a later time than alleged, 
it being after part of the materials were 
furnished: Finlay v. Tagholm, 62 Wash. 
341, 113 Pac. 1083. 

Including in a lien notice in good faith 
an item of eighteen dollars paid for water 
connections incident to the plumbing work 
does not render the lien void as to other 
items, even if that item was nonlienable: 
Bellingham v. Linck, 53 Wash. 208, 101 
Pac. 843. 

Where an undeterminable portion of the 
items forming a large part of a claim for 
a lien are not lienable, the lien must fail 
as to all the items: Gilbert Hunt Co. v. 
Parry, 59 Wash. 646, Ann. Cas. 1912B, 225, 
110 Pac. 541. 

As to the effect of filing an excessive 
mechanic’s lien, see note in 29 L. R. A., 
N. S., 305. 

Upon the trial of an action to foreclose 
a mechanic’s lien, a notice of a lien against 
the entire premises may be amended to 
claim a lien against the leasehold interest 
only of one who was alleged to have an 
unknown interest or lien upon the prop- 
erty; and it is immaterial that the amend- 
ment was made after the time for filing 
such a lien had expired, amendments being 
liberally allowed in all cases by sections 
1134, 1147, regardless of such limitations: 
Stetson & Post Lumber Co. v. Sloane Co., 
61 Wash. 180, 112 Pac. 248. 

The date of “cessation of the furnish- 
ing” of material for a building, within this 
section, is the date on which the materialman 
on demand of the owner replaced defective 
material rejected by the architect, where 
materialman acted in good faith and not for 
the purpose of prolonging the time: Rieflin 
v. Grafton, 63 Wash. 387, 115 Pac. 851. 

A painter under a subcontract does not 
lose his right to a lien from the fact that 
he did not keep an accurate book account of 
the paint which he took and used from an- 
other job, where he is able to state the 
amount and value of the same: Smith v. 
Hopper. 67 Wash. 224, 121 Pac. 77. 

A building contract authorizing the archi- 
tect to order any alteration in plans or spe- 
cifications without in any way interfering 
with or lessening the agreement does not 
authorize the architect to order a complete 
change in the interior finish, whereby the 
cost of a painting contract amounting to 
two hundred and thirty dollars would have 
been increased one hundred and forty-five 
dollars, the architect requesting him to do 
the work for an increase of twenty-five dol- 
lars: and upon conflicting evidence as to 
whether the plaintiff was ordered to cease 
work, findings that he had performed and 
could treat the contract as rescinded will be 
sustained: Smith v. Hopper, 67 Wash. 224, 
121 Pac. 77. 
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An inadvertent and excusable mistake 
making an erroneous charge in a mechanic’s 
lien notice will not defeat the lien, where 
at the commencement of the trial it was con- 
ceded and all excess waived: Hillman v. 
Donaldson, 67 Wash. 410, 121 Pac. 866. 


One mechanic’s lien on four Houses be- 
longing to the defendant cannot be asserted 
for a balance due the contractor on one 
entire contract for the four houses and one 
other house belonging to another in which 
the defendant had no interest, where the 
plaintiff did not keep separate accounts 
with the several buildings and cannot 
segregate the account against each prop- 
erty: Sarginson v. Turner Investment Co., 
69 Wash. 234, 124 Pac. 379, 


§ 1138. 


TIME TO SUE, LIMITATIONS AND 
LACHES.—Where a second notice of me- 
chanic’s lien is filed within the ninety days 
allowed by section 1134 for filing claims, 
for the purpose of correcting a supposed 
error in the first notice, the eight months 
allowed by this section for the commence- 
ment of an action to foreclose the lien be- 
gins to run from the date of filing the last 
notice, section 1147 requiring a liberal con- 
struction of the lien laws, and there being 
no provision of law preventing the filing of 
successive liens within the ninety-day 
period: Lindley v. McGlauflin, 58 Wash. 
636, 109 Pac. 118. 

Under this section the lien expires as to 
a mortgagee although suit was commenced 
against the owner within time, where the 
mortgagee was not made a party to the suit: 
Davis v. Bartz, 65 Wash. 395, 118 Pac. 334. 


§ 1140. 


PLEADING AND EVIDENCE: See 4 

Remington’s Digest, Mechanic's Liens,“ 
§ 87-94; Pacific Iron & Steel Works v. 

oerig, 55 Wash. 149, 104 Pac. 151; Dicker- 
man v. Reeder, 59 Wash. 405, 109 Pac. 1060; 
Pacific Lumber & Timber Co. v. Dailey, 60 
Wash. 566, 111 Pac. 869. 

The evidence in a mechanics’ lien case 
supports findings to the effect that an agreed 
length of a building was reduced two feet 
to avoid having cornices extend over the lot 
lines, where one of the parties so testified 
and was corroborated by the circumstances: 
Jones v. Nelson, 61 Wash. 167, 112 Pac. 88. 

This section, providing that all lien claim- 
ants shall be joined in an action to fore- 
close a mechanics’ lien, does not exclude a 
mortgagee as a necessary party to the action 
in order to affect his interests: Davis v. 
Bartz, 65 Wash. 395, 118 Pac. 334. 

As to mortgagee as owner within me- 
chanics’ lien laws, see note in 39 L. R. A. 
N. S., 84. 

In an action to foreclose a mechanic's 
lien, it is error to refuse to allow for extra 
work required by the architect in charge: 
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4 v. Thorndyke, 65 Wash. 11, 117 Pac. 


In an action for foreclose a subcontrac- 
tors lien for excavation work, in which 
plaintiff recovered judgment against another 
subcontractor, who in turn was given judg- 
ment against the principal contractor for 
any sum he might be compelled to pay on 
plaintiff’s judgment, the principal contractor 
cannot complain that plaintiff’s judgment 
contained an item that was not lienable, the 
owner of the property and the subcontractor 
not having appealed: Maher & Co. v. Far- 
nandis, 70 Wash. 250, 126 Pac. 542. 


In an action to foreclose a second sub- 
contractors lien for excavation work, in 
which the first subcontractor and the prin- 
cipal contractor are made defendants, the 
first subcontractor may cross-plead against 
the principal contractor and have legal re- 
lief on his contract, to avoid a multiplicity 
of suits, in view of section 406, providing 
that when the justice of the case requires it, 
the court may determine the ultimate rights 
of all the parties: Maher & Co. v. Farnan- 
dis, 70 Wash. 250, 126 Pac. 542. 

As to eross-bills in mechanie’s lien fore- 
elosure cases, see note in 9 Ann. Cas, 228. 


§ 1141. 


In eonsolidated actions to foreclose me- 
chanics’ liens, the owner, upon payment of a 
judgment in favor of a materialman, may 
enforce contribution from the contractor 
who was ultimately liable therefor: Sweeney 
v. Archibald, 60 Wash. 595, 111 Pac. 788. 


In an action to foreclose a mechanic’s lien 
for improvements made by a lessee, personal 
jedgment cannot be rendered against the 
lesser, where he contracted none of the 
debts, although he had estopped himself 
from confining the liens to the leasehold in- 
terest of the lessee: Shaw v. Spencer, 57 
Wash. 587, 107 Pac. 383. 


. Where the architect rejected material and 
the owner demanded that the materialman 
replace it, which was done, a finding that it 
was “not done in performance of the origi- 
nal contract ” is an unwarranted conclusion 
of law: Rieflin v. Grafton, 63 Wash. 387, 
115 Pac. 851. 


It is not an abuse of discretion to deny 
attorneys’ fees in an action to foreclose a 
mechanic's lien, where tender was made of 
all sums that could be charged against the 
property: Hughes & Co. v. Flint, 61 Wash. 
460, 112 Pac. 633. 


§ 1143. 


Where work is done on a building under 
an oral agreement that part cash and a note 
for the balance would be received in pay- 
ment for the work, a mechanic’s lien is 
waived if it was so specified in the note, 
order this section: Ward v. Thorndyke, 65 
Wash. 11, 117 Pae, 593, 
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§ 1147. 
See notes to §§ 1134, 1138. 


§ 1150. 


Under this section, a copy of the notice 
of a laborers’ lien must be served upon the 
employer within thirty days after the same 
is filed for record, or the lien cannot be en- 
forced: Heal v. Evans Creek Coal & Coke 
Co., 71 Wash. 225, 128 Pac. 211. 


§ 1154. 


A plumber doing work upon a soda-water 
fountain is not entitled to a lien under the 
provisions of Laws of 1905, page 137, sec- 
tion 1, 1 to blacksmiths, wagon- 
makers, machinists, and boiler-makers, ex- 
pending labor on any chattel „ as “machin- 
ist? does not include a plumber: Modern 
Plumbing & Heating Co. v. American Soda 
Fountain Co., 57 Wash. 148, 135 Am. St. 
Rep. 975, 106 Pac. 628. 

It cannot be objected that a corporation 
has no capacity to sue in an action to fore- 
close a mechanic’s lien for work and labor 
in repairing a machine, under this section, 
where the claim for a lien was abandoned 
and not an issue at the trial: Pacific Iron 
& Steel Works v. Goerig, 55 Wash. 149, 104 
Pac. 151, 


§ 1159. 


In an action upon a contractor’s bond in- 
demnifying against loss by reason of a 
breach of the building contract, the plain- 
tiff cannot recover the costs of defending 
lien foreclosures which were not taxed or 
legally taxable, nor for costs in resisting a 
claim established against him for extra 
work not covered in the contract: Sheard v. 
United States Fidelity & Guaranty Co., 58 
Wash. 29, 107 Pac. 1024, 109 Pac. 276. 

Neither the sureties nor a city contractor, 
who was paid for defective work upon his 
giving bonds to repair and complete the 
work, can interpose the plea of ultra vires 
to escape liability on the bonds, where the 
giving was not prohibited by law: Spokane 
v. Costello, 57 Wash. 183, 106 Pac. 764. 

Where a city failed to require a contractor 
to enter into a bond for the performance of 
public work and the payment of debts in- 
curred, as required by this section, the 
city’s liability therefor is absolute; and the 
requirement of section 1161 for notice, 
being for the protection of sureties, has no 
application: Gate City Lumber Co. v. Mon- 
tesano, 60 Wash. 586, 111 Pac. 799. 

The evidence sufficiently shows that lum- 
ber was used in the construction of a plank 
road for a city, where it appears that it 
was ordered for that express purpose, that 
it was carried to the city by the contractor. 
and that the lumber actually used was of 
the same character, especially in the absence 
of any evidence that it was not the same 
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lumber: American Mill Co. v. Montesano, 
63 Wash. 683, 116 Pac. 257. 

The title, an act requiring bonds from 
contractors on public work conditioned to 
pay laborers, mechanics, materiamen, and 
others, is sufficiently broad to include pro- 
Visions to indemnify parties furnishing 
“supplies and provisions” for carrying on 
the work, although such supplies or provi- 
sions did not enter into or become a part 
of the finished improvements, the doctrine 
of sui generis not applying in such case 
to the words “and others”: National Surety 
Co. v. Bratnober Lumber Co., 67 Wash. 601, 
122 Pac. 337, 

A bond under this section to indemnify 
laborers, mechanics, subcontractors and ma- 
terialmen, and all persons supplying such 
persons with provisions or supplies for 
carrying on the work, covers fuel for a 
steam shovel used in excavating; also the 
services performed by teams with drivers 
furnished to the contractor, together with 
hay and grain to feed the horses: National 
Surety Co. v. Bratnober Lumber Co., 67 
Wash. 601, 122 Pac. 337. 

But not for repairs on a steam shovel: 
Standard Boiler Works v. National Surety 
Co., 71 Wash. 28, 127 Pac. 573. 

As to contractors’ bonds as substitutes for 
mechanics’ liens, see note in 27 L. R. A., 
N. S., 579. 

In an action against a city by a material- 
man to recover for lumber sold and shipped 
to the contractor, the city having failed to 
take a bond for the protection of material- 
men, the plaintiff is not precluded from 
recovery by the fact that the actual delivery 
of the lumber from the cars to the work was 
made by the employees of the contractor, 
where it sold and delivered the same to the 
contractor for use in such work, and it was 
actually ,used therein: Gate City Lumber 
Co. v. Montesano, 67 Wash. 594, 122 Pac. 26. 

Under this section, the liability on the 
bond is not limited to such provisions and 
supplies as enter into and become a part 
of the finished product, as in the case 
of liens under the lien laws of the state, 
notwithstanding that there is an analogy 
between the two laws; and the legislature 
has power to so provide: National Surety 
Co. v. Bratnober Lumber Co., 67 Wash. 601, 
122 Paec. 337. 

The object of an act rendering municipal 
corporations liable to laborers and material- 
men if the city fail to take a bond from 
contractors on public work is sufficiently dis- 
closed by the title, an act requiring bonds 
from contractors on public work, condi- 
tioned to pay laborers and materialmen: 
Hambach v. Ward, 69 Wash. 351, 125 Pae. 
140. 

The fact that city officers did not have 
authority to make a contract for a public 
work will not avoid the liability of the city 
to laborers and materialmen for the failure 
of the city to take a bond from the con- 
tractor, as provided by this section, where 
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the contractor was engaged in a public 
work such as the officers had authority to 
carry on, with their knowledge and consent, 
and the city had received the benefit of the 
work: Hambach v. Ward, 69 Wash. 351, 
125 Pac. 140. 

This section creates a lability only upon 
a quantum meruit and not for the “agreed” 
price of the labor or material: Hambach v. 
Ward, 69 Wash. 351, 125 Pac. 140. 

This section is remedial and not penal in 
its nature, not differing from statutes for 
mechanics’ liens: Hambach v. Ward, 69 
Wash. 351, 125 Pac. 140. 


§ 1160. 


The liability of a city for failure to take 
a bond to protect materialmen on public 
work is not affected by the fact that the 
work was to be paid for by special assess- 
ments on the property benefited: Fransioli 
v. Thompson, 55 Wash. 259, 104 Pac. 278. 

Under this section, the city is liable for 
materials furnished for additional work, 
where, after letting a contract and taking 
the bond, the city ordered such radical 
changes in the work as to release the sure- 
ties on the bond taken, and failed to require 
a new bond to cover the additional liability 
created by the change in plans: Fransioli v. 
Thompson, 55 Wash. 259, 104 Pac. 278. 

Under this section, a lumber company does 
not bring itself within the terms of the stat- 
ute by loading lumber on the cars at a 
distance and billing it to the contractor, 
where part of the lumber was diverted to 
other places from the cars and not used in 
the work nor delivered on the ground for 
use: Gate City Lumber Co. v. Montesano, 
60 Wash. 586, 111 Pac. 799. 


§ 1161. 
See notes to § 1159. 


Under Laws of 1899, page 172, section 1, 
providing that no action shall be commenced 
by materialmen against the surety on the 
bond of a contractor on public work, “unless 
Within thirty days from and after the com- 
pletion of the contract and an acceptance of 
the work,” notice to be filed, the claimant 
need not wait until the work is completed 
and accepted before filing notice of claim, 
where the contract was abandoned; nor need 
the notice be filed within thirty days after 
abandonment by the contractor where it was 
not completed or accepted, as the statute 
Only fixes the time after which notice can- 
not be given: Cascade Lumber Co. v. Aetna 
Ind. Co., 56 Wash. 503, 106 Pac. 158. 

A notice by a materialman to a surety on 
the bond of a contractor on a publie build- 
ing, stating a claim against the building for 
material furnished to the principal con- 
tractor, complies, in substance, with Laws 
of 1899, page 172, section 1, which requires 
the notice to state claims against the bond: 
Cascade Lumber Co, v. Aetna Ind. Co., 56 
Wash. 503, 106 Pac. 158. 
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A contractor on public work and his 
surety on a bond, given pursuant to this 
eection, to indemnify laborers and material- 
men, are not liable for wages due to a 
laborer under an agreement with a subcon- 
tractor in excess of the reasonable value of 
the services: Kongsbach v. Casey, 66 Wash. 
643, 120 Pac. 108. 

Letters from a materialman to a library 
board, informing the board of a balance due 


for materials furnished a contractor, and. 


requesting prompt payment without any 
reference to the contractor’s bond, do not 


constitute notice to the city in compliance 


with this section: Robinson Mfg. Co. v. 
Bradley, 71 Wash. 611, 129 Pac. 382. 

Actual notice to part of sureties would 
not bind the other sureties: Robinson Mfg. 
Co. v. Bradley, 71 Wash. 611, 129 Pac. 382. 

Such statute is not complied with by 
actual notice given to the sureties, at a 
mevting of the library board, that the bill 
of the materialman for material furnished 
the contractor had not been paid, since the 
statute requires written notice of a claim 
upon the bond: Robinson Mfg. Co. v. Brad- 
ley, 71 Wash. 611, 129 Pac. 382. 

In an action for supplies sold, against 
city contractors anda bankas their as- 
signee of all moneys due and unpaid on the 
contract and retained by the city to satisfy 
hens filed against the contractor’s bond, it 
is error to impress the remaining fund with 
a lien in favor of the plaintiff, as against 
the bank, where plaintiff had filed no lien 
against the same within the time required 
by law: Larkin v. Pederson, 71 Wash. 116, 
127 Pac. 844. 

As to mechanics’ liens on public prop- 
erty, see notes in Ann. Cas. 1913B, 747, 
35 L. R. A. 141, and 20 L. R. A., N. S., 261. 

As between an assignee of a contractor 
and a surety company guaranteeing labor 
claims, under a city contract for public 
work providing that seventy per cent of the 
amount earned should be paid the contractor 
as the work progressed, and thirty per cent 
retained by the city to secure the payment 
of laborers and materialmen, any balance 
due to the contractor on the completion of 
the work after deducting thirty per cent 
must be applied to discharge unpaid labor 
claims in excess of the thirty per cent re- 
tained by the city for their security, where 
the contractor agreed to pay all such claims, 
and that the city might withhold all pay- 
ments until satisfied that all wages were 
paid, and the assignment recited that it was 
not valid against any claim for labor or ma- 
terials: First National Bank v. Seattle, 71 
Wash, 122, 127 Pac. 837. 

A contractor on public work may main- 
tain an action in mandamus to compel the 
city authorities to levy a special assessment 
to pay for the work, and is not compelled 
to resort to an action for damages for 
breach of the city’s contract: State ex rel. 
Murphy v. Coleman, 71 Wash. 15, 127 Pac. 

568. 
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As to mandamus against ministerial off- 
cers and boards to levy a tax to meet obli- 
gations, see note in 98 Am. St. Rep. 883. 


§ 1162. 


A lien upon logs cannot be claimed for a 
cable, boom chains, shoeing horses, and like 
articles furnished merely as tools and appli- 
ances for carrying on the work of logging: 
Braeger v. Bolster & Barnes, 60 Wash. 579, 
111 Pac. 797. 

As to tools and appliances in the aspect 
of materials for which a mechanic’s lien 
may be claimed, see note in Ann. Cas. 
1912B, 5. l | 

This section includes railroad ties, under 
the rule of ejusdem generis: Forsberg v. 
Lundgren, 64 Wash. 427, 117 Pac. 244. 

As to mechanic’s lien on railroads, see 
note in 8 L. R. A. 700. 

Under this section, the owner of teams 
has a lien for their services. in getting out 
logs without the rendition of any per- 
sonal services by him: Hunt v. Panhandle 
Lumber Co., 66 Wash. 645, 120 Pac. 538. 

As to mechanics’ liens on logs, see note 
in 6 L. R. A. 362. 

As to teamster’s right to mechanic’s 
lien, see note in 58 Am. St. Rep. 307; also 
note in 30 L. R. A., N. S., 89. 

Under this section, one who runs a 
boarding-house, furnishing all supplies for 
meals at so much per week to be paid for 
out of wages of the men, is not entitled to a 
lien as cook: Akers v. Lord, 67 Wash. 
179, 121 Pac. 51. 

As to who is not a “laborer” within 
the statute giving a lien to laborers, see 
note in Ann. Cas. 1912B, 139. 


§ 1168. 


Under this section there can be no lien 
On railroad ties maufactured elsewhere 
than at a mill, nor after the removal of 
ties from the mill where manufactured: 
Forsberg v. Lundgren, 64 Wash. 427, 117 
Pac. 244, 

A finding that railroad ties were cut 
and manufactured in the woods precludes 
any inference that they were manufac- 
tured at a mill, within the meaning of 
this section, limiting liens on such ties to 
the time which they remain at the mill: 
Forsberg v. Lundgren, 64 Wash. 427, 117 
Pac. 244. 

On the removal from the state of rail- 
road ties manufactured elsewhere than at 
a mill, a logger’s lien thereon should be 
enforced out of the proceeds of the sale 
thereof, garnished and paid into the reg- 
istry of the court: Forsberg v. Lundgren, 
64 Wash. 427, 117 Pac. 244. 

As to mechanic’s lien, under contract 
made or performed in another state, see 
note in 38 L. R. A. 410. 

Loggers’ liens cannot be enforced 
against innocent third parties by laborers 
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who were given checks for the amount 
of their claims, which through their neg- 


ligence and laches, were not presented 
until after the funds in bank for their 
payment had been withdrawn by the ab- 
sconding contractor: Hunt v. Panhandle 


Lumber Co., 66 Wash. 645, 120 Pac. 538. 

Under this section no lien can be 
claimed after the mill company had de- 
livered it to a railway company, about a 
mile from the mill, the railway having 
taken possession and control of it: Akers 
v. Lord, 67 Wash. 179, 121 Pac. 51. 


§ 1179. 


In an action to foreclose a lien upon 
logs, asserted in good faith but not estab- 
ished, the court has jurisdiction to enter 
a 1 judgment against a defendant 
liable upon contract for the services per- 
formed by the plaintiff; and the judg- 
ment is not erroneous, in the absence of 
demand for a trial by jury, under section 
316, relating to waiver of a jury: Dolan v. 
Cain, 59 Wash. 259, 109 Pac. 1009. 

As to a lien claimant’s right to a per- 
sonal judgment, see note in Ann. Cas. 
1912A, 129. 


8 1181. 


In an action to foreclose logger’s liens, 
where the liability of the owner of the 
timber depends upon his own wrongful 
act in eloigning the same, he cannot claim 
the right to subrogation against the con- 
tractor who failed to pay the labor bills 
of the lien claimants, since subrogation 
depends upon equity: Akers v. Lord, 67 
Wash. 179, 121 Pace. 51. 


Under this section as to the eloignment 
of logs and timber “upon which there is 
a lien,” there can be no eloignment prior 
to the filing of the lien: Akers v. Lord, 
67 Wash. 179, 121 Pac. 51. 


§ 1182. 


RIGHT TO LIEN AND ENFORCE- 
MENT: See 4 Remington’s Digest, “Mari- 
time Liens”; Thompson v. Allen, 56 Wash. 
082, 134 Am. St. Rep. 1124, 106 Pac. 173; 
Fairbanks-Morse Co. v. Union Bank & 
Trust Co., 55 Wash. 538, 104 Pac. 815. 


Section 1133, providing for duplicate 
statements to the owners of all material 
or supplies for which a mechanic’s lien is 
claimed, did not impliedly repeal the pro- 
visions of this and the next section, gov- 
erning the subject of mechanics’ liens on 
boats and vessels, repeals by implication 
not being favored, and the later act not 
being a complete law on the subject: 
Hewitt-Lea Lumber Co. v. Chesley, 68 
Wash. 53, 122 Pac. 993. 

Under this section, a lien for lumber 
for the construction of a barge may be 
claimed and enforced without the filing or 
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recording of any notice or claim: Hewitt- 
Lea Lumber Co. v. Chegley, 68 Wash. 53, 
122 Pac. 993. 

As to the general principles of mari- 
time liens, see note in 70 L. R. A. 354. 


§ 1186. 


SUMMARY JUDGMENT: See 4 Rem- 
ington’s Digest, Maritime Liens, § 11; 
Kalb-Glibert Lumber Co. v. Cram, 57 
Wash. 550, 107 Pac. 381; overruled in 
Kalb-Glibert Lumber Co. v. Cram, 60 
Wash. 664, 111 Pac. 1050. 


§ 1188. 


Under this section, providing that a 
landlord shall have a lien on the crops 
grown upon the demised land for the 
rents accrued and accruing and “for the 
a faithful performance of the lease,” a 
landlord’s lien for rent may be enforced 
upon crops under a lease renting both 
real and personal property, where the 
personal property was a span of horses and 
work harness leased to be used on the prem- 
ises in carrying on and conducting the 
place during the term: McLeod v. Russell, 
59 Wash. 676, 110 Pac. 626. 


§ 1190. 


Under this section, providing that a 
landlord’s lien on crops for rent shall be 
filed within forty days after the expiration 
of each year of the lease, a lien 8 be 
filed after the rent has accrued not later 
than the time fixed, and is not void as pre- 
mature because filed before the expiration 
of the year: McLeod v. Russell, 59 Wash. 
676, 110 Pac. 626. 

As to a landlord’s right to reserve lien 
upon crops, to be raised by tenant, see 
note in 14 Am. St. Rep. 166. 


§ 1197. 


An agister’s lien for the care and keep 
of livestock, under a statute taking effect 
after the execution of a chattel mortgage 
on the stock, is inferior and subject to the 
hen of the mortgage: National City Bank 
v. Henderson, 59 Wash. 354, 109 Pac. 1038. 

This section was not intended to have 
any retroactive effect: National City Bank 
v. Henderson, 59 Wash. 354, 109 Pac. 1038. 

As to retrospective laws, see note in 120 
Am. St. Rep. 468. 


§ 1203. 


Upon proof of the loss of personal prop- 
erty from the room of a guest at a hotel, 
the burden of proof is upon the innkeeper 
to show facts exonerating him from lia- 
bility: Watt v. Kilbury, 53 Wash. 446, 102 
Pac. 403. 

The evidence was sufficient to fix upon 
an innkeeper, as the insurer of the prop- 
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erty of his guest at common law, liability 
for loss of a lady’s handbag containing a 
gold watch and four hundred and sixt 
dollars in money, which the guest left 
upon her bed while absent from the room 
for a few minutes, notwithstanding a con- 
flicting statement made by the guest, an 
cld lady in ill-health, while greatly agi- 
tated over the loss: Watt v. Kilbury, 53 
Wash, 446, 102 Pac. 403. 

A hotel- keeper is not exempted from lia- 
bility for the loss of property of guests 
under this section, where he failed to keep 
an iron safe or vault in good order for the 
custody of valuables, and failed to post a 
copy of the statute in the sleeping-rooms, 
as required by the act, as the act must 
be exactly complied with to relieve from 
liability: Watt v. Kilbury, 53 Wash. 446, 
102 Pac. 403. 

As to innkeeper’s liability as insurer of 
guest’s effects, see note in 99 Am. St. Rep. 
578. 


§ 1211. 


A wife is competent to testify as to the 
trust relation that had existed between 
herself and her deceased husband, as to 
property since conveyed to her, where she 
tles a disclaimer of any interest, notwith- 
standing the allegation of the objecting 
party that she was interested in the prop- 
erty: Denny v. Schwabacher, 54 Wash. 689, 
132 Am. St. Rep. 1140, 104 Pac. 137. 

In an action against an estate by a for- 
mer partner of the deceased, plaintiff is 
disqualified from testifying as to any 
transactions had with the deceased: Shaw 
v. Lobe, 58 Wash. 219, 29 L. R. A., N. 
S., 333, 108 Paec. 450. 

As to the competeney of person inter- 
ested to testify to transactions with a de- 
ceased person in an action against the es- 
tate, see note in 29 L. R. A., N. S., 1179. 

The surviving wife, elaiming an inter- 
est in lands of her deceased husband, is, 
under this section, incompetent to testify 
as to the marriage or to any other trans- 
action with the deceased: Weatherall v. 
Weatherall, 56 Wash. 344, 105 Pac. 822. 

A widow, the defendant in an action to 
quiet title, cannot testify to statements 
made by her deceased husband as to his 
interest in the property in dispute; since 
she is a party in interest and to the rec- 
ord, within this section: Dempsey v. 
Dempsey, 61 Wash. 632, 112 Pac. 755. 

As to death or divorce and the rule that 
neither destroys the privilege attached to 
communications and transactions between 
husband and wife, see note in 29 Am. St. 
Rep. 411. 

Where the statute renders incompetent 
the evidence of declarations by a deceased 
person respecting his title to the property 
in dispute, it cannot be received as a part 

of the res gestae: Dempsey v. Dempsey, 61 
Wash. 632, 112 Pac. 755. 
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As to when declarations form part of 
the res gestae, see note in 58 Am. Rep. 184. 

In an action by the heir of a deceased 
grantor in a deed of gift, testimony of the 
grantee that he had possession of the deed 
very soon after its date and had kept it 
in his trunk ever since is not inadmissible 
as evidence of a transaction had with the 
deceased within this section, excluding 
such testimony: Bardsley v. Truax, 64 
Wash. 400, 116 Pac. 1075. 

In an action on open account against de- 
fendant’s decedent, it is incompetent, 
under this section, for plaintiff to testify 
that the deceased checked over the account 
and approved it: Robertson v. O'Neill, 67 
Wash. 121, 120 Pac. 884. 

Objections to evidence of the adverse 
party as to transactions with the defend- 
ant’s decedent are waived where the de- 
fendant, after objection, extended the 
cross-examination beyond the scope of the 
testimony in chief, introduced evidence on 
the subject, and called such adverse party 
as a witness and sought to use his testi- 
mony to the extent that it might be bene- 
ficial in defeating his claim or establishing 
a claim in favor of the estate: Robertson 
v. O'Neill, 67 Wash. 121, 120 Pac. 884. 

Where the adverse party defends as 
legal representative of a deceased person, 
evidence of conversations with the de- 
ceased is inadmissible, under this section: 
Kalinowski v. McNeny, 68 Wash. 681, 123 
Pac. 1074. 

As to the admissibility of declarations 
of deceased persons sought to be testified 
to by witness as against third person, see 
note in 94 Am. St. Rep. 672. 

Property owners occupying their prop- 
erty and familar with land values in the 
community, who are acquainted with a 
particular property, are qualified to ex- 
press an opinion of its value, even if their 
estimate was higher than sales of other 
property; and their interest only affects 
their credibility: Sedro-Woolley v. Wil- 
lard, 71 Wash. 646, 129 Pac. 372. 


§ 1212. 


On a trial for perjury committed in a 
civil action, the accused has a right to 
show that the principal witnesses against 
him are interested in the civil action 
which was still pending for trial, and 
would profit by his conviction under this 
section: State v. Eaid, 55 Wash. 302, 33 
L. R. A., N. 8., 946, 104 Pac. 275. 


§ 1213. 


Whether a child nine years of age has 
sufficient capacity to understand the 
nature of an oath and is competent to tes- 
tify is a matter within the trial court’s 
discretion, not to be disturbed on appeal 
except for abuse of discretion: State v. 
Myrberg, 56 Wash. 384, 105 Pac. 622. 
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Whether a boy nine years of age is com- 
petent to testify to an occurrence that x 8 
pened three years previously rests largely 
in the discretion of the trial judge, and 
admission of his testimony will not be dis- 
turbed when no abuse appears, and the 
jury were properly instructed as to its 
weight and their right to disregard it if 
they believed that he was testifying to 
his belief from suggestions rather than 
from an actual remembrance of the facts: 
Kalberg v. The Bon Marche, 64 Wash. 452, 
117 Pac. 227. 

As to the competency of children as wit- 
nesses, see note in 124 Am. St. Rep. 296. 


§ 1214. 


This section providing that a husband 
Shall not testify against a wife without 
her consent has no application to supple- 
mental proceedings on a judgment for the 
‘community debt of the husband and wife: 
Belknap v. Platter, 54 Wash. 1, 132 Am. 
St. Rep. 1097, 103 Pac. 432. 

Under this section, disqualifying a hus- 
band or wife from testifying against the 
other without the other’s consent, except 
in certain cases and in criminal cases “for 
& crime committed by one against an- 
other,” the wife is incompetent to testify 
against the husband without his consent in 
& prosecution for the crime of arson in the 
burning of a barn belonging to the wife, 
as the offense is not a crime committed 
against her: State v. Kephart, 56 Wash. 
561, 26 L. R. A., N. S., 1123, 106 Pac. 165. 

The wife is not a competent witness 
against the husband in a prosecution for 
incest, under this section, providing that 
a wife shall ñot be competent to testify 
against the husband without his consent, 
except in a prosecution for a crime com- 
mitted against her: State v. Beltner, 60 
Wash. 397, 111 Pac. 344. 

As to the competency of husband and 
wife to testify against each other, see note 
in 14 Am. St. Rep. 481. 


An attorney is not privileged from dis- 
closing by whom he was emploved nor the 
terms of the employment: Collins v. Hoff- 
man, 62 Wash. 278, Ann. Cas. 1913A, 1, 
113 Pac. 625. 

Letters between an attorney and client 
are not privileged irrespective of the 
nature of the confidential disclosures: Col- 
lins v. Hoffman, 62 Wash. 278, Ann. Cas. 
1913A, 1, 113 Pac. 625. 

As to privileged communications be- 
tween attorney and client, see note in 66 
Am. St. Rep. 213. 

The hooks of a corporation are not priv- 
ileged from being produced in court on a 
subpoena duces tecum, on the ground that 
they are trade secrets, as a trade secret 
means an unpatented secret formula or 
process for compounding or manufacturing 
the article, and does not apply to merely 
private books or writings of a corpora- 
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tion: In re Bolster, 59 Wash. 655, 29 L. 
R. A., N. S., 716, 110 Pac. 547. 

As to subpoena duces tecum and the rule 
of privilege in that connection, see note 
in 128 Am. St. Rep. 778. 


This section providing that a regular 
physician shall not, without consent of 
his patient, be examined in a civil action 
as to any information acquired in attend- 
ing such patient, does not prevent the 
cross-examination of a physician charged 
with abortion requiring him to state the 
nature of a certain operation performed 
by him upon a woman, where the identity 
of the patient was not disclosed: State v. 
Stapp, 65 Wash. 438, 118 Pac. 337. 

As to privileged communications be- 
tween physician and patient, see note in 
17 Am. St. Rep. 565. 


§ 1215. 


Since, under this section, a witness can- 
not be required to appear out of the 
county in which he resides and more 
than twenty miles from his residence, the 
court has no power to punish him for con- 
tempt in refusing to obey an order requir- 
ing his attendance: State ex rel. Peterson 
v. Superior Court, 67 Wash. 370, 121 Pac. 
836. 


§ 1216. 


An officer authorized to take depositions 
— compel a witness to produce books 
and documents, under this section, and 
section 1235, providing that an officer au- 
thorized to take depositions may subpoena 
a witness “in like manner as he may be 
subpoenaed and compelled to attend as a 
witness in any court”; and sections 1236, 
1237, providing the manner in which such 
a witness may be compelled to attend, 
without any mention of books or docu- 
ments, were intended to make the other 
provisions effective, and not to restrict the 
power of the officer: In re Bolster, 59 
Wash. 655, 29 L. R. A., N. S., 716, 110 Pac. 
547. 

A subpoena duces tecum requiring the 
— and its attorneys to produce all 
etters and telegrams passing between it 
and certain agents respecting the sale of 
the goods in suit is sufficiently particular 
to empower the court to compel plaintiff's 
attorneys, to whom letters were delivered, 
to produce them: Interstate Engineering 
Co. v. Archer, 64 Wash. 629, 117 Pac. 470. 


§ 1225. 


It is not error to refuse to permit a 
physical examination of the plaintiff, dur- 
ing the trial of a personal injury case, 
where plaintiff was examined before the 
trial by physicians appointed by the 
court: Dunkin v. Hoquiam, 56 Wash. 47, 
105 Pac. 149. 
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As to compulsory physical examination 
of witness, see note in 94 Am. St. Rep. 
336. 


In an action against a corporation, an 
order requiring a trustee to appear before 
the court for an examination, concerning 
the possession of the books and assets of 
the company, which the receiver was en- 
deavoring to obtain, is a summons as a 
witness and not as a party, where the 
trustee was not a party to the suit: State 
ex rel. Peterson v. Superior Court, 67 
Wash. 370, 121 Pac. 836. 


§ 1231. 


Where a commission to take a deposi- 
tion proves abortive by reason of the re 
fusal of a witness to sign a stenographic 
report, a second commission may be sued 
out: Donaldson v. Winningham, 62 Wash. 
212, 113 Pac. 285. 

As to stenographic notes as depositions, 
see note in 81 Am. St. Rep. 366. 


§ 1233. 


Under this section the notice must state 
the name of the witness to be examined, 
that being within the spirit if not the let- 
ter of the law: Donaldson v. Winningham, 
54 Wash. 19, 102 Pac. 879. 


§§ 1235-1237. 
See notes to § 1216, 


§ 1242. 


A deposition taken on stipulation is 
properly suppressed where there is no cer- 
tificate to it, and it was not returned to the 
clerk of the court conformably to this and 
the next section, not substantially com- 
plied with, if not being shown by whom 
it was reduced to writing or that it was 
read to the witness: Nasser v. Gaston, 70 
Wash. 685, 127 Pac. 470. 

As to rejection of deposition as evi- 
dence, see note in 13 L. R. A., N. S., 366. 


§ 1244. 
Under a stipulation to take -a deposition 
upon interrogatories and eross-interroga- 


tories, on a commission, a party has no right 
to be represented by attorney when the 
deposition is taken; and if he is, the depo- 
sition will be suppressed: Nasser v. Gaston, 
10 Wash. 685, 127 Pac. 470. 


A stipulation for the taking of a deposi- 
tion reserving the right to object “to any 
and all questions and answers,” does not 
exclude the right to object to the manner 
in which it was taken and returned: Nasser 
v. Gaston, 70 Wash. 685, 127 Pac. 470. 

A stipulation for the taking of a deposi- 
tion is not to be construed in connection 
with letters written by opposite counsel, 

Rem. Wash. Code, Vol. III—10 
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when the letters were not acted on, and the 
stipulation shows the agreement of the par- 
ties: Nasser v. Gaston, 70 Wash. 685, 127 
Pac. 470. 

A motion to suppress a deposition need 
not be made before the trial, when it was 
not then filed, and the motion was made as 
soon as it was published and the grounds 
ascertainable: Nasser v. Gaston, 70 Wash. 
685, 127 Pac. 470. 


§ 1245. 


A deposition taken on behalf of defend- 
ant before his answer was amended is ad- 
missible in evidence, where the facts alleged 
in the amended answer are substantially the 
pame, since, under the code, amendments 
are almost a matter of course at any stage 
of the proceedings, and cross-examination is 
not confined strictly to the issues: Miner v. 
Paulson, 60 Wash. 150, 110 Pac. 994. 


§ 1254. 


An answer stricken out on motion of a 
defendant is not competent as an admission 
to prove any of the facts stated therein, as 
the same is functus officio, and its admis- 
sions are not binding on the defendant: 
Wiley v. Northern Pac. R. Co., 60 Wash. 
597, 111 Pac. 801. 


§ 1257. 


A state deed is admissible in evidence 
without proof of compliance with the stat- 
ute pursuant to which it was issued: Palmer 
v. Peterson, 56 Wash. 74, 105 Pac. 179. 


§ 1259. 


Laws of another state are presumed to be 
the same as our own, in the absence of 
pleading or proof: Sheppard v. Coeur 
d’Alene Lum. Co., 62 Wash. 12, Ann. Cas. 
1912C, 909, 112 Pac. 932. 

In an action on a promissory note exe- 
cuted in a foreign country, it will be pre- 
sumed, where nothing appears to the con- 
trary, that the laws of that country were the 
same as our own: Pitt v. Little, 58 Wash. 
355, 108 Pac. 941. 

As to the presumption that statutes of a 
foreign state are similar to our own, see 
note in 1 Ann. Cas, 459. 


§ 1262. 
See notes to § 1002. 


This section does not contemplate an in- 
spection of confidential and privileged mat- 
ter not admissible in evidence; and the 
party may refuse to submit to the invasion 
of private rights and appeal from a judg- 
ment of contempt: State ex rel. Seattle Gen- 
eral Contract Co. v. Superior Court, 56 
Wash. 649, 28 L. R. A., N. S., 516, 106 
Pac. 150. 


$§ 1262, 1263 


An order for the inspection of papers 
under this section is not a final order from 
which an appeal can be taken directly: State 
ex rel. Seattle General Contract Co. v. Su- 
perior Court, 56 Wash. 649, 28 L. R. A., 
N. S., 516, 106 Pac. 150. 

A foreign bank cannot, by demand for 

roduction of papers, be required to bring 
into court its books essential in the daily 
conduct of its business: Bank of Commerce 
v. Newberry, 71 Wash. 422, 128 Pac. 1064. 


§ 1263. 


A statement drawn from account-books is 
properly admitted in evidence where it was 
a copy from the books and a witness having 
personal knowledge of all the items testified 
that the items were correct: Carlisle Pack- 
ing Co. v. Deming, 62 Wash. 455, 114 Pac. 
172. 

As to the general rule for the admission 
of books of account, see note in 138 Am. 
St. Rep. 441. 

A written contract to convey land, fixing 
the time for payments, with provisions for 
forfeiture, cannot be varied by parol proof 
of a modification whereby the vendor agreed 
not to declare a forfeiture for five years if 
the vendee would plant and cultivate an 
orchard and remain on the land: Spokane 
Canal Co. v. Coffman, 61 Wash. 357, 112 
Pac. 383. 

It is not error to admit evidence of the 
contents of a letter, demanded only twelve 
days before the trial, on the theory that the 


time was not sufficient for procuring and . 


forwarding the letter from Minneapolis, as 
the time appears ample, in the absence of 
proper showing to the contrary: Keenan v. 
Lauritzen Malt Co., 57 Wash. 367, 106 Pac. 
1122. 

A contract for the sale on consignment of 
such goods as the consignors shall see fit to 
send to the,consignee at Spokane, Washing- 
ton, cannot be varied by parol evidence that 
the consignees were to have the exclusive 
agency for the sale of the consignor’s goods 
in the states of Idaho and Washington: Pas- 
sow & Sons v. Kirkwood Distillery Co., 54 
Wash. 196, 103 Pac. 34. 

A written contract for the sale of goods 
on consignment providing the compensation 
for the services of the consignee shall be 
the excess of the selling price over the prices 
fixed by the consignor cannot be varied by 
parol evidence that the consignors agreed to 
fix a list price, when the course of dealing 
showed that such oral agreement had not 
been omitted from the written contract by 
inadvertence or mistake: Passow & Sons v. 
Kirkwood Distillery Co., 54 Wash. 196, 103 
Pac, 34. 

As to the admission of parol proof to 
vary written instruments, see note in 56 
Am. St. Rep. 659. 

The original assignments of tide land con- 
tracts, executed in due form and acknowl- 
edged before a notary, are competent proof 
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of the fact of the assignments, even if they 
were recorded without any authority of law: 
Richards v. Bussell, 70 Wash. 554, 127 Pac. 
198. 

Copies of letters are inadmissible where 
there was no attempt to procure the pro- 
duction of the originals: Seattle Automo- 
bile Co. v. Stimson, 66 Wash. 548, 120 Pac. 
73. 

The accounts shown by record books of 
a telephone company made 7 from time 
slips and oral reports sent in by numerous 


employees doing certain work, in the regular 


course of business, are admissible in evi- 
dence without producing the testimony of 
the men that they had correctly sent in their 
time, where it was shown by the clerks that 
the accounts were properly made up from 
the slips and correctly entered in the books, 
it being the best evidence obtainable: Pa- 
cific Telephone etc. Co. v. Huetter, 68 Wash. 
442, 123 Pac. 607. 


In an action to foreclose a lien for ex- 
cavation work, there was competent evi- 
dence of the amount of earth removed, 
where it appears that plaintiff’s foreman, 
who could not be found at the time of trial, 
signed daily slips showing the number of 
loads removed, his signature was identified, 
the bookkeeper examined and totaled the 
slips, the total checked with the sum paid 
by a third party to whom the dirt was sold 
and delivered, as evidenced by an indorsed 
check marked paid with a notation on the 
back as to the number of loads, and the 
parties had agreed as to the yardage of 
each load: Maher & Co. v. Farnandis, 70 
Wash. 250, 126 Pac. 542. 


Entries in account-books of a corporation 
are admissible where the employee who made 
the original notations with knowledge of 
the transaction had left the country, and 
could not be found or produced, and his em- 
ployment, duties and handwriting were 
proven: Pioneer Sand & Gravel Co. v. In- 
ternational Contract Co., 70 Wash. 123, 126 
Pac. 84. 

In an action on open account by one em- 
ployed by defendant’s decedent as a time- 
keeper and bookkeeper, plaintiff’s journal 
entries of the items charged at varying in- 
tervals, seemingly made in the usual course 
of business, are admissible in evidence, 
where the deceased frequently examined and 
checked the books, and slept in the office 
where they were kept during the times in 
question; and they are not rendered incom- 
petent by the fact that some of the items 
were of money advanced by the plaintiff: 
Robertson v. O'Neill, 67 Wash. 121, 120 Pac. 
884. 

An objection to account-books on account 
of erasures goes to the weight and not to 
the competency of the evidence: Robertson 
v. O'Neill, 67 Wash. 121, 120 Pac. 884. 

A book of aceount kept by general con- 
tractors is admissible in evidence, where it 
appears that the items were entered from 
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information and data acquired from blank 
slips filled out by their employees and 
turned in each week showing the time and 
kind of work done by each, and checked by 
the foreman, the foreman testified from per- 
sonal knowledge to the correctness of the 
data, and the person making the entry in 
the book testified to the correctness of the 
original data and the record thereof in the 
book: Lawn v. Prager, 67 Wash. 568, 121 
Pac. 466. 

The loss of an original affidavit is suffi- 
ciently shown to admit evidence of a copy, 
which several witnesses testified was a true 
copy, where it appears that the original was 
fled as an exhibit at a former trial and 
officials in whose custody it should be tes- 
tified that search had been made for it and 
it could not be found: State v. Peeples, 71 
Wash. 451, 129 Pae. 108. 


Books of account, openly kept by a gen- 
eral manager of a corporation for five years 
during which he had full charge of the 


business, containing entries crediting him- 
self with a monthly salary, are admissible 
as tending to show an implied contract to 
pay a reasonable sum for his services, when 
the books were open to the inspection of the 
officers and trustees of the corporation, who 
made no objection thereto except an objec- 
tion to one raise in the salary: Blom v. 
Blom Codfish Co., 71 Wash. 41, 127 Pae. 
596. 


Books of account, kept by a general man- 
ager of a corporation, are admissible for 
the purpose of showing the charges and 
credits against and in favor of the manager, 
since deceased, where, although not kept with 
the skill of an expert, they fairly show the 
transaction of the business covering a period 
of five years during which he was in con- 
trol and the books had been at all times 
open to inspection of the officers, who made 
no objection thereto: Blom v. Blom Codfish 
Co., 71 Wash. 41, 127 Pac. 596. 

As to general requisites of admissibility 
of books of account, see note in 138 Am. 
St. Rep. 445. 


§ 1284. 

This section means a “residence” in the 
strict legal sense, so that the domicile of a 
wife, under normal conditions, follows that 
of her husband for the purposes of admin- 
istration: Buchholz v. Buchholz, 63 Wash. 
213, Ann. Cas. 1912D, 395, 115 Pac. 88. 

Where a husband has deserted his wife 
and has established a separate domicile, 
jurisdiction to probate the wife’s estate de- 
pends upon her own domicile: Buchholz v. 
Buchholz, 63 Wash. 213, Ann. Cas, 1912D, 
395, 115 Pac. 88. 

As to what is domicile residence and citi- 
zenship, see note in 48 Am. St. Rep. 711. 


§ 1288. 
See notes to § 1297. 
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§ 1297. 
See notes to § 1331. 


Where a will has been filed with the clerk 
of the court, the court may take proof and 
probate the will without the filing of any 
formal petition by an interested party, un- 
der this section and section 1288, providing 
for the immediate probate of wills offered, 
and that wills filed may be opened and re- 
tained for probate: In re Peirce’s Estate, 
63 Wash. 437, 115 Pac. 835. 


§ 1302. 
See notes to § 1331. 


§ 1306. 


Failure to record a will, under this sec- 
tion, does not relieve a purchaser of taking 
notice of the interests of devisees where 
the will was probated in the county in which 
the land is located: Horton v. Barto, 57 
Wash. 477, 135 Am. St. Rep. 999, 107 Pac. 

l. 


§ 1307. 


CONCLUSIVENESS OF PROBATE OR 
RECORD.—Under this section and section 
1309, providing that the probate sball be 
binding if no person shall appear within the 
year, all contests based upon any cause 
affecting the validity of the will must be 
commenced within the time limited, after 
which the probate is binding upon all except 
persons under disability: Horton v. Barto, 
57 Wash. 477, 135 Am. St. Rep. 999, 107 
Pac. 191. 

Undue influence upon the part of a son, 
to whom the testatrix left the major por- 
tion of her estate, is not shown, and findings 
setting aside the will are unwarranted, 
where it appears that the contestant, a 
daughter, had been unable to get along with 
her mother for many years, infrequent visits 
usually ended in violent discord, while rela- 
tions with her sons, who took care of her, 
especially the favored son, were harmonious 
and usually affectionate, such conduct on 
his part not being in law undue influence: 
Converse v. Mix, 63 Wash. 318, 115 Pac. 305. 

As to undue influence, see note in 81 Am. 
St. Rep. 670. 

Mental incapacity of an old lady to make 
her will is not shown by the fact that she 
was eccentric in the matter of dress, an 
ardent woman suffragist, and believed she 
was being persecuted for her eccentricities, 
where it appears that she had the business 
ability and judgment to amass and manage 
a considerable fortune, and retained her 
mental faculties until the last: Converse v. 
Mix, 63 Wash. 318, 115 Pac. 305. 

As to delusions as indicating incapacity, 
see note in 2 L. R. A. 670. 

Inca pacity to make a will cannot be estab- 
lished by showing that the testator was fre- 
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quently under the influence of intoxicants: 
Weatherall v. Weatherall, 63 Wash. 526, 115 
Pac. 1078. 

As to drunkenness as indicating inca- 
pacity, see note in 39 L. R. A. 220. 

Where a testatrix, dying without issue, 
had separated from her husband three years 
before her death, her next of kin, in order 
to contest the will, must show that the hus- 
band was dead or divorced at the time of 
her death, tkere being no presumption from 
the lapse of such period of time: In re 
Siebs’ Estate, 70 Wash. 374, 126 Pac. 912. 

As to presumption of death, see note in 
104 Am. St. Rep. 198. 

While ordinarily the burden of proof is 
upon the contestant of a will claiming undue 
influence, sufficient is shown to put the ex- 
ecutor to his proof that there was no undue 
influence, where it was shown that the will 
was in the handwriting of the sole bene- 
ficiary, that although he knew of a former 
will in favor of a son, he kept its repudia- 
tion secret, and that he took care to have 
a physician act as witness in order to pre- 
serve proof of mental capacity, in view of 
former wills in favor of, and an admitted 
attachment for, the son: In re Tresidder’s 
Estate, 70 Wash. 15, 125 Pac. 1034. 

As to presumptions and burden of proof 
of alleged undue influence, see note in 31 
Am. St. Rep. 680. 

The contestant of a will, who petitioned 
for the probate of a prior will, cannot, upon 
winning his contest, withdraw his petition 
for probate of the will proposed by him, nor 
waive a lesser share under such will to take 
a greater share under the statutes of de- 
scent: In re Tresidder’s Estate, 70 Wash. 
15, 125 Pac. 1034. 

Where the testatrix’s father, who would 
have inherited the estate if no will had been 
made, was so far insane as to be incapable 
of managing his own affairs unti] his own 
death, his son as his heir may maintain 
a contest of the will, being a “person inter- 
ested” in the will, within the meaning of 
the statute respecting a will contest: In re 
Siebs’ Estate, 70 Wash. 374, 126 Pac. 912. 

As to who may contest a will, see note 
in 130 Am. St. Rep. 187. 


§ 1309. 
See notes to § 1307. 


Probate of a will in common form can- 
not be collaterally attacked or set aside after 
the time limited therefor by law because of 
the fact that the will appears on its face 
not to have been executed in the manner 
required by law: Horton v. Barto, 57 Wash. 
477, 135 Am. St. Rep. 999, 107 Pac. 191. 


§ 1313. 


Costs and attorneys’ fees for contesting 
the probate of a will may be allowed as a 
“benefit” to the estate, where the contestants 
were successful and the expenses when al- 
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lowed reduce their residuary share in the 
estate: In re Statler’s Estate, 58 Wash. 199, 
108 Pac. 433. 

The costs and expenses incurred for at- 
torneys’ fees in contesting the probate of a 
will are not a claim against the estate of 
the deceased which must be presented to the 
administrator for allowance, and they are 
properly allowed, when the will is held void, 
as a judgment against the estate, under 
this section, after a citation to the admin- 
istrator and a hearing before the court: In 
re „ Estate, 58 Wash. 199, 108 Pac. 
433. 


§ 1814. 


Under this section, both witnesses must 
testify to its provisions from their own 
knowledge of its contents, and not from 
statements made by the testator: In re Need- 
ham’s Estate, 70 Wash. 229, 126 Pac. 429. 

As to what must be shown to effect pro- 
bate of a lost will, see note in 110 Am. St. 
Rep. 454. | 


§ 1317. 


Where a nonresident testator dies leaving 
real estate in this state, it is necessary that 
his will be probated here: Shufeldt v. 
Hughes, 55 Wash. 246, 104 Pac. 253. 

The probate of a foreign will upon a 
foreign certificate of probate is not ancillary 
to the foreign proceeding in such sense 
that the final distribution of real property 
located in this state passing under the will 
would not be a final construction of the will: 
Alaska Banking & Safe Deposit Co. v. 
Noyes, 64 Wash. 672, 117 Pac. 492. 

As to probate of foreign will, see note 
in 113 Am. St. Rep. 211. 


§ 1319. 


Where old people called their children to- 
gether and the parties agreed upon a 
division of the real property, deeded to the 
children with a life estate reserved, the 
deeds being delivered to the county auditor 
to be recorded after the grantors’ deaths, 
and, at the same time, the grantees in one 
of the deeds made a deed of a certain tract 
to three grandchildren of the old people, at 
their request, containing a proviso “that this 
deed shall be void and of no effect until our 
death,” the transaction amounts to a testa- 
mentary disposition by the old people, and 
not by the grantors in the last deed: Sim- 
— v. Macomber, 60 Wash. 469, 111 Pac. 
579. 

A change in the custody of such deeds, 
from the county auditor to a son of the 
grantors, does not amount to a recall of the 
deeds: Simmons v. Macomber, 60 Wash. 
469, 111 Pac. 579. 

As to the nature and essentials of wills, 
see note in 89 Am. St. Rep. 486. 

A will will not be set aside for undue 
influence, where the testator had testament- 
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ary capacity, and at the time of making the 
will was free and unrestrained in exercising 
his volition, and the evidence only raises 
a suspicion that the principal beneficiary 
had some opportunity to exercise undue in- 
fluence, which was denied, especially where 
other favored beneficiaries had no such op- 
portunity: In re Patterson's Estate, 68 
Wash. 377, 123 Pae. 515. 

Where a widow was not required by a 
will to make an election between her com- 
munity interest and the provision made for 
her in the will, it is immaterial whether her 
acts in dealing with the estate would have 
amounted to an election if the will had re- 
quired it: Herrick v. Miller, 69 Wash. 456, 
125 Pac. 974. 

Undue influence will operate to defeat a 
will, although the testatrix was mentally 
competent, where there was coercion, im- 
position, fraud or influence impelling the 
testatrix to act in fear, desire for peace, or 
something which she was unable to restrain: 
In re Tresidder’s Estate, 70 Wash. 15, 125 
Pae. 1034. 

Undue influence in the execution of a will 
need not be shown by direct evidence, but 
it is competent to show the relations of the 
parties, the surrounding circumstances, hab- 
its and inclinations of the testatrix, and the 
fact that provision had been made for a son 
in four or five wills previously executed: In 
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re Tresidder’s Estate, 70 Wash. 15, 125 
Pac. 1034. 

In such a case, undue influence is suffi- 
ciently shown where, in addition to such 
facts, it appears that the testatrix, then on 
her death-bed, had, on the day before, exe- 
cuted a will making provision for a son, 
the next day executing the contested will 
making her husband her sole beneficiary, with 
a clause asking that he make provision for 
the son “as requested” by her, that the tes- 
tatrix was in a very weak condition, and had 
a great attachment for her son and fre- 
quently expressed an intention to leave him 
her property: In re Tresidder’s Estate, 70 
Wash. 15, 125 Pac. 1034. 

As to facts raising the presumption of 
undue influence, see note in 21 Am. St. Rep. 
94. 

A testatrix is not shown to have sufficient 
capacity to execute a will ten days before 
she was declared insane, where, prior to the 
execution, she had shown grave symotoms of 
the affliction, from the first she declined more 
or less rapidly, and ten days after the will 
was executed she was found unsafe to be at 
large, and was confined and finally died from 
the effects of her infirmity: In re Siebs’ 
Estate, 70 Wash. 374, 126 Pac. 912. 

As to mental incompetency on part of 
testator, see notes in 1 L. R. A. 161, and 6 
L. R. A. 167. 


§ 1320-1. Wills Made Outside the State. 

A last will and testament, executed without this state in the mode 
prescribed by the law, either of the place where executed or of the testator’s 
domicile, shall be deemed to be legally executed, and shall be of the same 
force and effect as if executed in the mode prescribed by the laws of this 
state: Provided, Said last will and testament is in writing and subscribed by 


the testator. [L. 11, p. 9, § 1.] 


§ 1322. 


Under this section a will may be revoked 
by a writing executed with the solemnity of 
a will, although the revocation is not a will 
in the technical sense of making a disposi- 
tion of any property: In re Peirce’s Estate, 
63 Wash. 437, 115 Pac. 835. 

As to revocation of will and the various 
methods of effecting it, see note in 28 Am. 
St. Rep. 344. 


§ 1331. 


This section refers to the testimony and 
not merely to the petition offering the will; 
and failure to offer the proofs within six 
months is not excused by delay in conse- 
quence of the several pleas of the next of 
kin, in view of sections 1297, 1302, pro- 
viding that the court may immediately re- 
eeive the proofs when the will is exhibited: 
In re Greenleaf’s Estate, 69 Wash. 478, 125 
Pac. 789. 

As to nuncupative wills, see note in 67 
Am. St. Rep. 572. 
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§ 1339. 


Where a will devised property to two in- 
dividuals, one of whom was not a trustee, 
and provided that if either refused to accept 
the trust, another be appointed in his stead 
by the court probating the will and settling 
the estate, the will is not a “noninterven- 
tion” will, since it is necessary under Bal- 
linger's Code, section 6196, that the intention 
to dispense with administration be shown by 
express words or necessary implication: 
— i v. Hughes, 55 Wash. 246, 104 Pac. 

53. 


The intention of the parties to make pro- 
vision for their children, with all the as- 
pects of a contract which is irrevocable by 
the survivor after the death of the other, is 
clearly shown, and the widow makes an elec- 
tion which she cannot subsequently repudiate 
by claiming a community interest in lands, 
devised by mutual wills to their children, 
where it appears that husband and wife, fol- 
lowing a policy to advance one thousand 
dollars to each of their children, there being 
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three minors still unprovided for, executed 
mutual wills devising to two minor sons 
specified tracts of community property, each 
charged with the payment of five hundred 
dollars to a minor daughter, that wills in- 
stead of deeds were made on the advice of 
an attorney because of the minority of the 
sons and their supposed inability to contract 
for the charges thereon, and that, at the 
same time, a deed of property was made to 
another child, and a writing signed by the 
heirs, releasing all claims to the estate in 
consideration of the advances; and where, 
on the death of the husband, the widow 
offered his will for probate and accepted the 
benefits of devises to her of portions of the 
husband’s separate and community lands, 
and bequests of personal property, which she 
converted to her own use: Prince v. Prince, 
64 Wash. 552, 117 Pac. 255. 

A will devising all of the testator’s real 
estate, and all interest therein, community 
or otherwise,” of which he dies seised or to 
which he shall have the power of disposition 
by will, in trust to pay the net income to 
his wife during life or widowhood, does not 
show any intent to devise the wife’s half of 
the community property, and hence does not 
put her to an election between her com- 
munity interest and the provision made for 
her in the will, in view of the rule that 
the necessity for an election must appear 
upon the face of the will itself, and the 
presumption that the testator intended to 
dispose of his own property only, in the 
absence of any designation of specific prop- 
erty: Herrick v. Miller, 69 Wash. 456, 125 
Pac. 974. 

For the purpose of forcing an election, 
extrinsic evidence is not admissible to estab- 
lish the intent to dispose of property over 
which the testator had no testamentary 
power of disposition: Herrick v. Miller, 69 
Wash. 456, 125 Pac. 974. 

As to the doctrine of election by widow to 
take or reject provision by will, see note 
in 92 Am. St. Rep. 695. 

Specific bequests of money are not to be 
included among “all other just debts” di- 
rected to be paid in a certain way, but are 
to be paid from cash on hand at the time 
of the testator’s death, bequeathed under a 
residuary clause: In re Lotzgesell’s Estate, 
62 Wash. 352, 113 Pac. 1105. 

A legacy of one thousand dollars, to be 
credited on a note due from the legatee, is 
a specific legacy to be credited as of the 
date of the death of the deceased: Martin 
v. Barger, 62 Wash. 672, 114 Pac. 505. 

Under a will making specific legacies to 
minors to be paid at the age of majority, 
and giving one-half of the income to plain- 
tiff “during widowhood,” hers is a specific 
legacy, not subordinate to those of the 
minors, and entitles her to the full income 
until the minors are paid, and then on the 
reduced estate until she remarries; and it is 
immaterial that a direction is made that 
none of the real estate shall be sold until 
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five years after the testator’s death, since 
that only postpones fulfillment in case of 
deficiency of personal assets: Stahl v. 
Schwartz, 67 Wash. 25, 120 Pac. 856. 

As to what specific legacies are and the 
law governing them, see notes in 95 Am. 
St. Rep. 356, and 140 Am. St. Rep. 577. 

A clause in a will asking the sole bene- 
ficiary to “make provision for my son R. as 
requested by me,” must be construed in the 
light of several former wills in favor of R. 
and the circumstances surrounding its execu- 
tion: In re Tresidder’s Estate, 70 Wash. 
15, 125 Pac. 1034. 

As to the general requirements of prec- 
atory words in wills, see note in 106 Am. 
St. Rep. 500. 

The rule of ejusdem generis, as applied 
to wills,. yields to the rule that a will is to 
be construed to give effect to the intent of 
the testator, and to avoid intestacy, and 
when the circumstances show that it would 
defeat the intention; so that a clause in a 
will “and in fact all personal property,” fol- 
lowing a bequest of livestock, farm imple- 
ments, household furniture and effects, be- 
queathed to one of the testator’s daughters, 
is not to be restricted by the rule of ejusdem 
generis, but covers six thousand two hundred 
and forty-five dollars and thirty cents cash 
handed to the daughter the day before his 
death, and not otherwise disposed of in the 
will, where the intent to will all of his prop- 
erty appears by bequests of fifty dollars to 
each of certain other children followed by 2 
clause that in times past he had given them 
their portion of their inheritance, and the 
balance of the will showed careful attention 
to every detail of his parental duties and 
an intent not to die intestate: In re Lotz- 
gesell’s Estate, 62 Wash. 352, 113 Pac. 1105. 

As to the failure, in will, to mention or 
identify the subject matter of a bequest, 
see note in 36 L. R. A., N. S., 618. 

Where a will gave plaintiff, during wid- 
owhood, one-half of the income of an es- 
tate, amounting to several hundred dollars 
a month, and made specific legacies to cer- 
tain minors to be paid at majority out of 
the whole estate, without interest, there is 
no consideration for a contract between 
plaintiff and the executrix whereby the plain- 
tiff was to receive but one hundred dollars 
a month out of the income, the balance to 
accumulate as a fund out of which to pay 
the legacies, the principal of the estate being 
ample to pay them, and her legacy not 
being subordinate, since the contract is 
neither a benefit to the plaintiff, nor a det- 
riment to the executrix: Stahl v. Schwartz, 
67 Wash. 25, 120 Pac. 856. 

The contract could not be considered ar 
advantage to the plaintiff from the fact 
that, if she lived to her full expectation of 
life, and did not remarry, she would in the 
end receive a greater income from the estate 
by providing the accumulations with which 
to pay the legacies of the minors, it being 
a violation of public policy to enforce a 
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eondition of widowhood: Stahl v. Schwartz, 
67 Wash. 25, 120 Pac. 856. 

As to devise, ete., during widowhood, see 
note in 92 Am. St. Rep. 700. 


§ 1341. 


Upon the death of a minor, intestate and 
without issue, estate inherited from his 
mother descends to his sisters, under this 
section, subdivision 6: Eckert v. Schmitt, 60 
Wash. 23, 110 Pac. 635. 

As to the general rule of succession, see 
note in 112 Am. St. Rep. 727. 

Property only descends to and vests in 
the heirs subject to administration, and may 
be divested by the process of administra- 
tion: Bickford v. Stewart, 55 Wash. 278, 34 
L. R. A., N. S., 623, 104 Pac. 263. 

As to liability of heir for debt of an- 
eestor, see note in 112 Am. St. Rep. 1018. 


§ 1342. 
See notes to § 5917. 


Under our statute, upon the death of a 
wife, one-half of the community property 
descends to the children, who become tenants 
in common with their father: Eckert v. 
Schmitt, 60 Wash. 23, 110 Pac. 635. 

As to descent of community property, see 
note in 12 Am. St. Rep. 90. | 


§ 1344. 

An action for rent may be maintained 
against the executors of a deceased joint 
tenant, without showing the insolvency of 
the survivor, as required at common law, 
in view of this section, and the reform pro- 
eedure of the code providing a single form 
of action, to be prosecuted by and against 
the real parties in interest, or their executors 
or administrators in case of actions on con- 
tract, and prescribing the form of judg- 
ments and the relief to be granted in ac- 
tions against joint debtors, etc.: Brownfield 
v. Holland, 63 Wash. 86, 114 Pac. 890. 

As to liability of tenants in common for 
rents, see note in 52 Am. St. Rep. 925. 


§ 1366. | 


Under this section, providing that the f 
title to lands shall vest in the heirs or 
devisees immediately upon the death of the 
ancestor, subject to debts, and section 1368, 
providing that no real estate shall be liable 
for the ancestor's debts unless letters be 
granted within six years after his death, 
administration upon community real estate 
is not necessary thirteen years after the 
death of the wife: Duvall v. Healy Lumber 
oe 57 Wash. 446, 107 Pac. 357, 109 Pac. 

05. 

As to effect of lapse of time on adminis- 
tration, see note in 81 Am. St. Rep. 559. 

Upon the probate of a will in favor of a 
husband, which was void as to the testator’s 
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children because they were not named or 
provided for in the will, a decree of final 
distribution awarding all the property to 
the husband, upon published notice as re- 
quired by statute, is conclusive and binding 
upon the children, if unquestioned and un- 
appealed from, notwithstanding this section: 
In re Ostlund’s Estate, 57 Wash. 359, 135 
Am. St. Rep. 990, 106 Pae. 1116. 


An administrator of community real es- 
tate, appointed without any necessity for ad- 
ministration, after the expiration of the six 
years within which letters must be granted 
in order to charge the land with the debts 
of the deceased, cannot maintain an action 
to recover the land, title to which had, by 
this section, vested in the heirs: Duvall v. 
Healy Lumber Co., 57 Wash. 446, 107 Pac. 
357, 109 Pac. 305. 


As to conclusiveness of probate of will, 
see note in 113 Am. St. Rep. 213; also note 
in 21 L. R. A. 680. 


§ 1368. 
See notes to § 1366. 


§ 1389. 


The power to grant letters of administra- 
tion being purely statutory, intestacy is a 
necessary prerequisite to the granting of 
general letters of administration in this 
state, under this and the next section; hence 
the superior court is without jurisdiction to 
grant letters of administration to the wife 
upon the community property, after appoint- 
ing executors and admitting to probate the 
will of her deceased husband, devising and 
bequeathing his half interest in the com- 
munity property and his separate estate, and 
naming his executors: In re Guye’s Estate, 
54 Wash. 264, 132 Am. St. Rep. 1111, 103 
Pac. 25. 

As to appointment of executors, see note 
in 132 Am. St. Rep. 1115. 


The right to administer upon an estate 
is statutory, with no discretion in the court 
where proper application is made: State ex 
rel. Mann v. Superior Court, 52 Wash. 149, 
100 Pac. 198. 

Under this section, the general words in 
the proviso, “no relatives or next of kin,” 
must be construed to mean no relatives or 
next of kin specified in the enacting clause 
as entitled to letters, and other relatives 
have no prior right and cannot object to the 
appointment of any suitable person: In re 
Hoss’ Estate, 59 Wash. 360, 109 Pac. 1071. 


Assignments of claims after the death of 
the decedent do not entitle the assignee to 
letters of administration as a “creditor” of 
the decedent: In re Hoss’ Estate, 59 Wash. 
360, 109 Pac. 1071. 


Under this section creditors have no more 
than a privilege to pray for letters if the 
others do not exercise their preference, and 
the court may appoint the nominee of one 
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of the preferred classes, although the stat- 
ute does not expressly give the right of 
nomination, in view of the provision that 
creditors cannot exercise their right until 
after the lapse of forty days, and the im- 
plication of power in the court to exercise 
its discretion, and the provision authorizing 
the appointment of any suitable person if 


- the heirs in writing waive their right: Lar- 


son v. Stewart, 69 Wash. 223, 124 Pac. 382. 
As to the right to administer on an estate 


and who may apply for letters, see note in 


Ann. Cas, 1913B, 1162. 


Upon the death of either spouse, the en- 
tire community estate, and not the deceased’s 
portion, is subject to probate: Crowe & Co. 
v. Adkinson Construction Co., 67 Wash. 420, 
121 Pac. 841. 


As to the liability of community property 
for debts, see note in 19 L. R. A. 233. 


The widow is entitled to have administra- 
tion of community personal property in the 
county of the domicile of the deceased at the 
time of his death: Gamble v. Dawson, 67 
Wash. 72, 120 Pac. 1060. 

An appointment of a suitable person as 
executor cannot be collaterally attacked by 
a third person, as having been made before 


the expiration of the forty days in which. 


the widow and next of kin could apply where 
they waived their right by failing to apply 
within the forty days: Koloff v. Chicago, 
Milwaukee & Puget Sound R. Co., 71 Wash. 
543, 129 Pac. 398. 


As to collateral attack on administrator, 
see note in 81 Am. St. Rep. 530; also note 
in Ann. Cas. 1912A, 983. 


§ 1420. 


Under this section, authorizing the ap- 
pointment of a special administrator under 
certain conditions “to collect and preserve 
the effects of the deceased,” sections 1421, 
1422, requiring that he account for all goods, 
chattels, “debts” and effects and collect and 
preserve all goods, chattels and “debts,” 
section 1423, providing that his duties shall 
cease upon granting letters testamentary or 
of administration, and section 1424, provid- 
ing that he shall not be liable to an action 
by any creditor of the deceased, the word 
“debts” includes only debts owing to the de- 
ceased; and the object being only to pre- 
serve the estate pending formal administra— 
tion, and every provision of law relating to 
claims against the estate being elsewhere 
treated, a claim presented to and rejected by 
a special administrator is of no etfect and 
insufticient to prevent the running of the 
statute of nonclaim, section 1479 providing 
that no action shall be maintained on a claim 
against the estate unless it shall have been 
first presented to the executor or adminis- 
trator, which is mandatory: Ward v. 
Magaha, 71 Wash. 679, 129 Pac. 395. 
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§§ 1421-1424. 
See note to § 1420. 


§ 1444. 


The probate court has no jurisdiction to 
order an allowance to a widow, upon the 
settlement of an estate under a “noninter- 
vention” will, within this section; and the 
statutory provisions with reference to the 
widow’s use of the homestead and other ar- 
ticles, exemptions, and a money allowance, 
in the case of estate settled through pro- 


. bate proceedings have no application, the 


two methods of settlement being distinct: 
In re Guye’s Estate, 63 Wash. 167, 114 Pac. 
1041. 


§ 1460. 


One innocently coming into the posses- 
sion of property under claim of ownership 
by an alleged gift from the deceased is 
not liable for double damages under this 
section: Jackson v. Lamar, 67 Wash. 380, 
121 Pac. 857. 


§ 1465. 


Under this section and section 1466, an 
order appraising and setting aside a home- 
stead upon the widow’s petition, filed in the 
probate case, is a proceeding within the 
administration of the estate requiring no 
personal service upon the administrator as 
in the case of an original proceeding; but 
notice to the attorney authorized to represent 
the administrator in the administration of 
the estate confers jurisdiction to make the 
appraisement and order, which is final and 
conclusive, if not resisted: Fairfax v. Wal- 
ters, 66 Wash. 583, 120 Pac. 81. 

As to the effect of order setting apart 
probate homestead to widow, see note in 129 
Am, St. Rep. 794. 


Under this and the next section, an order 
setting aside to the widow a homestead from 
community property vests in her the title 
in fee, if the court had jurisdiction to make 
the order: Fairfax v. Walters, 66 Wash. 583, 
120 Pae. 81. 


§ 1466. 
See note to § 1465. 


Under sections 1466, 1467, and 1571, au- 
thorizing allowances for the support of the 
widow which are preferred over all claims 
except funeral charges and costs of admin- 
istration, the court may classify and allow, 
as preferred, claims for caring for the widow 
at a hotel and hospital, doctor’s and nurse’s 
charges, and her brother's expenses in a trip 
from the east to care for her, where the de- 
ceased and widow were fatally injured in an 
accident while temporarily in the state, in 
view of the gravity and manifest necessities 
of the case: In re Bell's Estate, 70 Wash. 
498, 127 Pac. 100, 
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§ 1467. 
See note to § 1466. 


The jurisdiction of the court to make al- 
lowances for the widow’s support which are 
preferred to claims of other creditors does 
not depend upon the notice to all creditors 
required on final settlement, as against 
creditors who had actual notice; nor as to 
other persons having claims, in view of the 
opportunity of such claimants to be heard 
on final settlement: In re Bell’s Estate, 70 
Wash. 498, 127 Pac. 100. 

As to notice of distribution in probate 
proceedings as jurisdictional, see note in 37 
L. R. A. 368. 

Upon an ancillary administration in this 
state upon the estate of a resident of Ken- 
tucky dying in this state, the court may 
make allowances for the support of the 
widow while being cared for in this state, 
without having the claims passed upon by 
the probate court of Kentucky: In re Bell’s 
Estate, 70 Wash. 498, 127 Pac. 100. 

Creditors filing claims in an ancillary ad- 
ministration in this state, and asking their 
allowance by the courts of this state, are 
estopped to question the jurisdiction of the 
eourt to classify and allow the claims filed: 
In re Bell’s Estate, 70 Wash. 498, 127 Pae. 
100. 

As to effect of ancillary appointment after 
inception of suit by foreign executor, see 
note in 4 L. R. A., N. S., 651. 


§ 1474. 


Where a claim against an estate was re- 
jected January 2d, because not filed within 
one year, and on solicitation of the claim- 
ant seeking a reconsideration, the admin- 
istrator took the matter up with his attor- 
neys, and wrote on January 20th that the 
attorneys’ “position is the same as mine— 
that I cannot allow the claim,” the claimant 
was not misled or prejudiced in bringing an 
action within three months from the rejec- 
tion of the claim, which dates from January 
2d, and not January 20th: Farmers & Mer- 
ehants’ Bank v. Lilly, 66 Wash. 309, 119 
Pae. 749. 


§ 1477. 


In action to establish a claim against the 
estate of a deceased partner, there is suffi- 
cient evidence of payment of an account 
stated between the partners, where, on state- 
ment of the account, the deceased agreed to 
leave a check for the amount with an attor- 
ney, there was evidence that the parties 
shortly after met and discussed or passed a 
check, and the widow of the deceased testi- 
fied that the plaintiff called on the deceased 
a few days later claiming he had not been 
paid sufficient money, when they went over 
their books again and agreed that the pre- 
vious settlement was correct, especially in 
view of a delay of two years and failure to 
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commence suit during the lifetime of the de- 
ceased: Zonig v. Boehme, 60 Wash. 500, 111 
Pac. 566. 


The administrator of a deceased con- 
tractor, the principal on a bond, may, on 
rejection of the claim, be joined as a party 
defendant with the surety in an action on 
the bond, the proceedings for presenting 
claims against the estate and payment of 
judgments in course of administration mak- 
ing no difference in the nature of actions 
against administrators: Spokane v. Costello, 
57 Wash. 183, 106 Pac. 764. 

An action not being commenced so as to 
toll the statute of limitations until the com- 
plaint is filed, an action upon a claim 
against an estate which was rejected Janu- 
ary 2d is not commenced within three 
months thereafter, as required by this sec- 
tion, when the complaint was not filed until 
April 6th following: Farmers & Merchants’ 
Bank v. Lilly, 66 Wash. 309, 119 Pac. 749. 


§ 1479. 
See note to § 1420. 


It is not a necessity for a surety on a 
contractor’s indemnity bond to file a claim 
against the contractor’s estate, where it 
merely seeks to foreclose a mortgage given 
by the contractor as security for the execu- 
tion of the indemnity bond: Macdonald v. 
O’Shea, 58 Wash. 169, Ann. Cas. 1912A, 417, 
108 Pac. 436. 


An objection that a claim against an es- 
tate was not properly entitled and was 
insufficient to support an action is of no 


` avail where the title was not misleading, the 


verification conformed to the statute, and 
the claim was rejected: Brownfield v. Hol- 
land, 63 Wash. 86, 114 Pac. 890. 

The presentment of a claim against an 
estate under the statute of nonclaim is not 
entirely a matter of abatement, but a fact 
essential to a cause of action thereon, so 
that objection that no claim was filed may 
be first raised during the progress of the 
trial by the objection that the complaint 
does not state facts sufficient to constitute 
a cause of action: Ward v. Magaha, 71 
Wash. 679, 129 Pac. 395. 

An executor or administrator has no power 
to waive the statute of nonclaim (overrul- 
ing Neis v. Farquharson, 9 Wash. 508): 
a v. Magaha, 71 Wash. 679, 129 Pac. 

95. 

Under this section, the presentation of a 
claim is a condition precedent to an action 
to foreclose a mechanic’s lien against prop- 
erty of the estate, for materials furnished 
to a contractor under a contract made with 
the deceased during his lifetime: Crowe & 
Co. v. Adkinson Construction Co., 67 Wash. 
420, 121 Pac. 841. 

The necessity of presenting a claim is not 
affected by the fact that there is no privity 
between the materialman and the owner, 
the lien not depending on contract and being 
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limited to the reasonable value of the ser- 
vices: Crowe & Co. v. Adkinson Construction 
Co., 67 Wash. 420, 121 Pac. 841. 


§ 1483. 


A judgment against an administrator 
should contain directions for its payment in 
course of administration, as required by this 
section, but failure to do so is not ground 
for reversal, where it can be so understood, 
or amended on appeal: Spokane v. Costello, 
57 Wash. 183, 106 Pac. 764. 


§ 1498. 


The rule of caveat emptor applied to ad- 
ministrator’s sales where no rights of per- 
sons under disability are involved applies 
only to want of power to sell, and does not 
prevent reliance on the title of the deceased 
at the time of his death, as disclosed by 
the records: Golden v. Pilchuck Tribe No. 
42, Improved Order of Red Men, 71 Wash. 
581, 129 Pac. 93. 

As to the application of caveat emptor to 
judicial sales, see note in 135 Am. St. Rep. 
913. 


§ 1409. 


Under sections 1499, 1500, and 1589, per- 
sonal notice to the heirs is not necessary to 
confer jurisdiction upon the court to enter a 
final order of distribution which is binding 
and conclusive on them, although erroneous: 
In re Ostlund’s Estate, 57 Wash. 359, 135 
Am. St. Rep. 990, 106 Pac. 1116. 


§ 1500. 
See notes to § 1499. 


§ 1530. 


Upon an administrator’s sale of mort- 
gaged property to pay off the mortgage, in 
which, upon petition and notice therefor, 
the court ordered a sale of other property in 
case of a deficiency, a sale accordingly to 
pay the deficiency, with deed issued, con- 
firmed by the court, is not void (as against 
parties claiming under a title not derived 
from the deceased) by reason of the fact 
that this section requires, in case of such 
a deficiency, that the mortgagee file a claim 
for the balance payable in due course of 
administration, since the court had jurisdic- 
tion, and section 1694 provides that no sale 
shall be void or called in question by one 
claiming adversely to the title of the de- 
ceased or under a title not derived from the 
deceased, for any irregularity, if it appears 
that the administrator was licensed to make 
the sale by an order of a court having juris- 
diction of the estate, if a deed in legal form 
was executed and delivered, the omission of 
statutory proceedings for a deficiency sale in 
due course of administration being in such 
vase an irregularity only: Jones v. Seattle 
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Brick & Tile Co., 56 Wash. 166, 105 Pae. 
8. 


§ 1536. 


A railroad fill upon a street changing the 
grade and interfering with access, to the 
damage of the abutting owner of improved 
property, who owns the fee of the street, is 
a trespass, for which the right of action 
survives, under this section, providing that 
executors and administrators may maintain 
actions for trespass committed on the estate 
of the deceased during his lifetime: Seward 
v. Spokane, Portland & Seattle B. Co., 64 
Wash. 516, 117 Pac. 263. 


§ 1540. 


Under this section, the widow of the de- 
ceased has no interest in the action as an 
heir, although the property conveyed by the 
deceased was community personalty, of 
which the husband had sole control under 
section 5917, since it cannot be said that 
she did not receive the benefit of the con- 
veyance: Daniels v. Spear, 65 Wash. 121, 
117 Pac. 737. 

The rights of an executor to set aside the 
fraudulent conveyances of the decedent for 
the benefit of creditors, under this section, 
are the same as though the creditors were 

rosecuting the action against the fraudu- 
ent transferee during the lifetime of the 
deceased: Daniels v. Spear, 65 Wash. 121, 
117 Pac. 737. 

As to right of executor to recover prop- 
erty fraudulently conveyed by his decedent, 
see note in 135 Am. St. Rep. 330. 


§ 1547. 


An allowance of thirteen thousand dol- 
lars for the fees of an attorney for an 
executor is excessive, and eight thousand 
seven hundred and fifty dollars is sufficient 
where it appears that the estate consisted of 
a city building, its rents, issues and profits, 
of the value of six hundred thousand dol- 
lars, that the attorney was learned in the 
law, and of thirty years’ experience, that 
he probated the will, made an exhaustive 
inquiry as to the community nature of the 
estate, devoted considerable time to the ques- 
tion of the inheritance tax, attended to two 
suits, carried the estate to final settlement, 
was paid seventeen hundred and fifty dol- 
lars up to the time of the final account, and 
seven thousand dollars thereafter upon con- 
test of the final account, which had once 
been vacated upon condition that the execu- 
tor be allowed to credit on his account all 
subsequent disbursements, such order being 
conclusive upon the estate as to the items 
paid: Shufeldt v. Hughes, 55 Wash. 246, 
104 Pae. 253. 

In determining the amount of an attor- 
ney’s fee to be allowed an executor, the 
court will take into consideration the value 
of the estate and the responsibility involved: 
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Shufeldt v. Hughes, 55 Wash. 246, 104 Pae. 
253. 


It being the duty of an administrator to 
investigate and report upon all claims of 
ereditors of the estate, an administrator is 
entitled to an allowance for attorneys’ fees 
required for the investigation of a third 
person’s claim to ownership of a half inter- 
est in the estate which was based upon 
mutual accounts and dealings between the 
deceased and his brother for whom it was 
alleged deceased held the property in trust, 
since investigation might prove the claimant 
to be a creditor, and since the law takes 
an interest in distributing the estate to the 
legal heirs: In re Lichtenberg’s Estate, 58 
Wash. 585, 109 Pac. 48. 


Allowances to administrators for attor- 
neys’ fees are largely discretionary, and no 
abuse of discretion appears, considering the 
value of the estate and all the circumstances, 
where fifteen hundred dollars was allowed 
for the probating of a will and investigating 
a third person’s claim to a half interest in 
an estate of the value of sixty-two thousand 
eight hundred and sixty dollars, the attor- 
neys having examined books and corres- 
pondence, and consulted with New York 
eounsel for claimant during a period of a 
week or ten days: In re Lichtenberg’s Es- 
tate, 58 Wash. 585, 109 Pac. 48. 


As to the right of executor or adminis- 
trator to compensation for legal services, see 
note in Ann. Cas. 1913A, 1273. 


Expenses incurred by the executors of & 
nonintervention will, who were the chief 
beneficiaries thereof, in defending a suit for 
an accounting and partition brought by par- 
ties claiming part of the estate, are not 
properly chargeable against the estate, as 
they were incurred in their own interests 
and not as executors: In re Lotzgesell, 62 
Wash, 352, 113 Pac. 1105. 


The superior court, sitting in probate, may 
exercise its uity powers, and having 
framed and tried an issue to try title, may, 
on final decree, allow administrators’ and 
guardians’ fees not covered by the pleadings 
on such issue: Sloan v. West, 63 Wash. 623, 
116 Pac. 272. 


Where a man allowed his property to be 
brought into probate as community prop- 
erty and to remain there several years, em- 
ploving attorneys and availing himself of 
the services of an administrator and guard- 
lan ad litem, the fees and expenses are 
properly charged to the property, although 
it was found in an equitable issue, framed 
to try title, that it was not community 
property, and that there was no property of 
the deceased for distribution: Sloan v. West, 
63 Wash. 623, 116 Pac. 272. 


As to the rights of an executor or admin- 
istrator to extra compensation for extra- 
ordinary services, see note in Ann. Cas. 
1913A, 1267. 
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§ 1549. 


This section applies to nonintervention 
wills, as well as to others: Shufeldt v. 
Hughes, 55 Wash. 246, 104 Pac. 253. 

An executor having a legal right to pro- 
bate a will without the consent of a widow, 
the burden of proof is upon ber to show an 
alleged waiver of his statutory commissions 
under an agreement to accept a flat salary: 
Shufeldt v. Hughes, 55 Wash. 246, 104 Pac. 
253. 


§ 1562. 


There is a general appearance in probate, 
which waives jurisdictional objections to an 
order classifying claims and directing pre- 
ferred allowances because of want of notice 
of final settlement provided by this section, 
where the parties had actual notice of the 
hearing, asked and obtained a continuance, 
and stipulated for a hearing at a later date, 
at which they had full opportunity to be 
heard: In re Bell’s Estate, 70 Wash. 498, 
127 Pae. 100. 


§ 1566. 


An order in probate upon the statutory 
published notice, settling the executor’s final 
account and fixing the amount of his com- 
pensation at a sum in excess of the statutory 
allowance, is within the jurisdiction of the 
court, and if erroneous is reviewable on ap- 
* as à flnal judgment; hence it cannot 

o vacated in the court below for error ex- 
cept upon a proper showing; and it is not 


sufficient that an applicant for the vacation 


of the decree alleges that she had no actual 
notice of the hearing for final settlement, 
where she had notice of the decree in ample 
time to have appealed therefrom: In re 
Doane’s Estate, 64 Wash. 303, 116 Pac. 847. 


§ 1571. 
See note to § 1466. 


§ 1580. 


Upon the distribution of an estate it is 
necessary to acquire jurisdiction over heirs 
or devisees of the deceased, or their de- 
scendants who died subsequently to the death 
of the deceased: Horton v. Barto, 57 Wash. 
477, 135 Am. St. Rep. 999, 107 Pac. 191. 

As to jurisdiction necessary to be had over 
persons entitled to property in course of 
distribution, see note in 41 Am. St. Rep. 140. 


§ 1587. 


A distributee upon final settlement of an 
estate, and his successors in interest, are not 


-bona fide purchasers by reason of the fact 


that they had no notice of the interests of 
an heir which was not in the record chain 
of title; but they are bound to notice the 
interests of all who successively acquire title 
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by inheritance or will: Horton v. Barto, 57 
a 477, 135 Am. St. Rep. 999, 107 Pac. 
A fina] decree of distribution in probate, 
setting off half of the property as the com- 
munity property of the widow, and passing 
half to the distributees in the will, is con- 
clusive if unappealed from, and cannot be 
collaterally attacked by showing that the 
property was the separate property of the 
deceased and that all passed under the will: 
Alaska Banking & Safe Deposit Co. v. 
Noyes, 64 Wash. 672, 117 Pac. 492. | 
Where a final decree of distribution was 
entered in 1903, setting aside the undivided 
half of the property to the widow as her 
community property, and the other half to 
the devisees named in the will, all notices 
having been given and its integrity not 
questioned until 1910, parties and third per- 
sons dealing with it on the faith of the 
record are estopped to defeat intervening 
equities by the claim that it was the separate 
property of the deceased and as such sub- 
ject to restrictions in the will, in view of 
the presumption that property standing in 
the name of married persons is community 
property: Alaska Banking & Safe Deposit 
Co. v. Noyes, 64 Wash. 672, 117 Pac. 492. 


§ 1589. 
See notes to § 1499. 


A decree of distribution of an estate can- 
not affect the interests of a minor unless 
jurisdiction over him be acquired by service 
of notice upon his general guardian, if he 
have one, and if not, then by the appoint- 
ment of a guardian ad litem: 
Barto, 57 Wash. 477, 135 Am. St. Rep. 999, 
107 Pac. 191. 


§ 1603. 


This act is within the inherent legislative 
power of the state to control the inheritance 
and descent of property, and does not vio- 
late the constitutional inhibition against the 
taking or sale of property without due 
ag of law: Bickford v. Stewart, 55 

fash, 278, 34 L. R. A., N. S., 623, 104 Pac. 
263. 

Where, upon the partition of an estate, 
an agent for absentees was appointed in 
probate to receive and care for their por— 
tion of the estate, distributed to them, and 
later, by a suit in equity, the distribution 
was set aside and a different tract of land 
distributed to the absentees in lieu of the 
first, the agent still retains authority to act 
under the appointment in probate as to the 
later parcel finally awarded: Bickford v. 
Stewart, 55 Wash. 278, 34 L. R. A., N. S., 
623, 104 Pac. 263. 

Where an agent for absentees was ap- 
pointed in probate, under this section, to re- 
ceive their portion of the inherited estate 
distributed to them, and the appointment 
was later continued in a suit in equity in- 


Horton v.. 
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stituted for a redistribution, a sale by the 
agent under order of court pursuant to 
section 1605, is not affected by the fact that 
the petition for sale was filed in the equity 
case, since that court had then acquired and 
exercised probate jurisdiction over the es- 
tate: Bickford v. Stewart, 55 Wash. 278, 
34 L. R. A., N. S., 623, 104 Pac. 263. 


This act is not ineffective as to the sale 
by reason of failing to provide a method of 
sale, where it provides for sale by the 
agent “under order of court” and all the 
procedure required for administrator’s sales 
was followed: Bickford v. Stewart, 55 
Wash. 278, 34 L. R. A., N. S., 623, 104 Pac. 
263. 


§ 1605. 
See notes to $ 1603. 


§ 1610. 


An option. to purchase land contained in 
a lease, the lessee being the owner of prem- 
ises thereon, may be specifically enforced, in 
probate, after death of the lessor, under this 
section: Richardson v. Harkness, 59 Wasb. 
474, 110 Pac. 9. 

As to specific performance of an option 
under a lease, see note in 118 Am. St. Rep. 
598; and see note in Ann. Cas. 1913A, 362. 

As to parties to suit for specific perform- 
ance, see note in 50 L. R. A. 512. 


§ 1622. 


A finding that the residence of a child 
was at King county is warranted, where it 
appears that its mother had been staying 
there before leaving for New York, intend- 
ing to return to take up new work there, and 
left the child there with relatives of the 
father, although prior thereto she had spent 
some time with her own parents in Kitsap 
county: In re Wells, 60 Wash. 518, 111 
Pac. 778. 

As to change of ward’s domicile, see note 
in 89 Am. St. Rep. 278. 


Construing this act as a whole, the court 
is given jurisdiction to appoint a guardian 
of the local estate of a nonresident insane 
person, especially in view. of the inherent 
chancery powers of the court to protect the 
estates of nonresident incompetent persons, 
the statute being merely cumulative and con- 
current: In re Sall. 59 Wash. 539, 140 Am. 
St. Rep. 885, 110 Pac. 32, 626. 


Jurisdiction to appoint a guardian for the 
estate of a nonresident insane person is lim- 
ited to property within this state: In re 
Sall, 59 Wash. 539, 140 Am. St. Rep. 885, 
110 Paec. 32, 626. 


Under this section the superior court 
may appoint a nonresident guardian of the 
local estate of a nonresident insane person: 
In re Sall, 59 Wash. 539, 140 Am. St. Eep. 
885, 110 Pac. 32, 626. 
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As to the appointment of foreign and an- 
cillary guardians, see note in 33 L. R. A. 
761. 

A guardian may be appointed of the es- 
tate of one who, following an accident, 
suffered a nervous shock and ill-health, 
seemed to have forgotten his own identity, 
and displayed marked symptoms of mental 
alienation and suddenly disappeared, since 
which nothing had been heard of him after 
diligent search for over a year: In re Sall, 
59 Wash. 539, 140 Am. St. Rep. 885, 110 
Pae. 32, 626. 

As to what incapacity will justify ap- 
pointment of guardian, see note in 13 L. R. 
A. 757. 


§ 1623. 

Notice of application to appoint a guard- 
ian for an insane person is properly served 
on her personally and on the person having 
her in charge at a hospital: Donaldson v. 
Winningham, 62 Wash. 212, 113 Pac. 280. 

Notice of application for the appointment 
of a guardian for an insane person may be 
served by a private person: Donaldson v. 
Winningham, 62 Wash. 212, 113 Pac. 285. 

As to the necessity of lunacy proceedings 
to the alleged lunatic, see note in 23 L. R. 
A. 737. | 


$ 1624. 


In proceedings for the appointment of a 
guardian for an incompetent person, ap- 
pearance in person and by attorney cures 
any defect in service of process: In re 
Ervay, 64 Wash. 138, 116 Pac. 591. 

This section provides that in proceedings 
for the appointment of a guardian of an in- 
competent person, it shall not be necessary 
for the prosecuting attorney to appear at 
the hearing, if the incompetent is repre- 
sented by an attorney of his own selection; 
hence, in such case, an appearance by the 
prosecuting attorney is unnecessary: In re 
Ervay, 64 Wash. 138, 116 Pac. 591. 

As to waiver of notice in such cases, see 
note in 23 L. R. A. 742. 


§ 1652. 


Where a mother, having no estate of her 
own, acted as guardian for her minor son, 
and filed a report making no charge for sup- 
port up to that time, but afterward con- 
verted the estate, the report shows that she 
did not intend to charge for support pre- 
vious to the report, and in the absence of 
other evidence overcomes the presumption 
to the contrary; and the surety on her bond 
cannot offset against its liability a charge 
in favor of the guardian for support prior 
to the filing of the report: In re Mackall, 
60 Wash. 655, 111 Pac. 884. 


§ 1654. 


The evidence is insufficient to show that 
one who had been an inmate of an insane 
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asylum for a few months, and at times some- 
what deranged, was insane, where it appears 
that for over three years before the com- 
mencement of the action she had held a re- 
sponsible position of trust as a housekeeper, 
and witnesses testified to her complete san- 
ity during such time: Huntington v. Love, 
56 Wash. 674, 106 Pac. 185. 

As to presumption and burden of proof 
where one is alleged to be insane, see note 
in 140 Am. St. Rep. 348. 

The jurisdiction of the superior court to 
appoint a guardian of the local estate of an 
insane person does not depend upon his dom- 
icile, but the appointment may be made 
when. his whereabouts is unknown: In re 
Sall, 59 Wash. 539, 140 Am. St. Rep. 885, 
110 Pac. 32, 626. ö 

A guardian should be appointed for an 
incompetent person where it appears that she 
was the victim of designing persons who 
obtained all her ready cash, and a general 
power of attorney, and large sums of money, 
and that her considerable fortune will be 
taken from her unless her affairs are con- 
ducted through the courts: In re Ervay, 64 
Wash. 138, 116 Pac. 591. 


§ 1671. 


Where a person who had been adjudged 
insane was discharged as restored to capacity 
and his pey discharged and he there- 
upon sold real estate for two thousand five 
hundred dollars, the fact that two days later 
it was resold by the purchaser for four 
thousand one hundred dollars does not indi- 
cate that the sale was invalid for want of 
mental capacity: Jorgenson v. Winter, 69 
Wash. 573, 125 Pac. 957. 

Under this section, no notice to the ward 
is necessary to authorize a discharge of the 
guardian, since the court has jurisdiction 
through the appointment and qualification of 
the guardian, and the proceeding is not an 
adversary proceeding requiring notice: Jor- 
genson v. Winter, 69 Wash. 573, 125 Pac. 
957. 

As to the court’s discretion to remove 
guardian, see note in Ann. Cas. 1912B, 977. 


§ 1685. 


A guardian’s deed of real estate without 
any order of court is a nullity: Palmer v. 
Abrahams, 55 Wash. 352, 104 Pac. 648. 

As to notice of application by guardian 
for leave to sell infant’s real estate as 
jurisdictional, see note in 8 L. R. A., N. S., 
1215. 


9 1693. 


An administratrix whose property was in- 
eluded in the inventory of the estate, and 
who petitioned for its sale as properly be- 
longing to the estate, and made a deed con- 
veying the same in terms upon payment of 
the price bid, is estopped to deny the valid- 
ity of the deed or to assert her individual 
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ownership or title thereto, especially where 
she agreed with creditors that it be sold as 
property of, and represented to the pur- 
chaser that it belonged to, the estate: Car- 
ruthers v. Whitney, 56 Wash. 327, 134 Am. 
St. Rep. 1114, 105 Pac. 831. 


The act of an executor and trustee, in per- 
mitting his wife to acquire, at a discount, 
claims of creditors of the estate, to pay for 
property sold to creditors pursuant to a plan 
to satisfy claims and save the estate from 
insolvency, cannot be objected to by residu- 
ary legatees of the cestui que trust, the 
widow of the deceased, who for four years 


rior to her death acquiesced in the proceed-, 


ing with full knowledge of all the facts 
while she and all such purchasers profited 
greatly by the increased value of the prop- 
erty taken by them, since the sale to the 
trustee’s wife was not absolutely void, but 
only voidable: Lewis v. Hill, 61 Wash. 304, 
112 Pac. 373. 

An irregular administrator’s sale is valid 
as against the two sole heirs, where one of 
them participated as administrator, both 


petitioned for the sale as made, and the sale 


was confirmed with their consent, and the 
full value paid to the estate and distributed 
to the heirs: Cunningham v. Richardson, 68 
Wash. 24, 122 Pac. 368. 


§ 1694. 
See notes to § 1530. 


§ 1698. 


Upon the hearing of consolidated applica- 
tions for the adoption of an orphan by rela- 
tives of the mother, and for guardianship by 
relatives of the father, the infant having no 
estate, 1t is not an abuse of discretion to 
deny the adoption and grant the guardian- 
ship, where both parties are suitable to have 
the care of the child: In re Wells, 60 Wash. 
518, 111 Pac. 778. 

As to conflict of laws relative to the adop- 
tion of children, see note in 65 L. R. A. 186. 


Evidence of an attempted adoption of a 
child by a foundling hospital is competent 
to show the intention and good faith of 
foster parents receiving the child from the 
hospital and adopting it: In re Fields, 56 
Wash. 259, 105 Pac. 466. 

Evidence of a founder of a foundling hos- 
pital and of the superintendent, that a child 
brought there by the mother was abandoned 
and a written release signed, is sufficient, al- 
though contradicted, to sustain findings that 
the child was abandoned by the mother: 
In re Fields, 56 Wash. 259, 105 Pac. 466. 

An abandonment of a child is shown 
where habeas corpus proceedings by the 
mother to secure possession of the child 
were voluntarily dismissed in 1898, and the 
child was left in the possession of adoptive 
parents for ten years: In re Fields, 56 Wash. 
259, 105 Pac. 466. 
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As to validity of an adoption, see note in 
89 Am. St. Rep. 215. 

Under this section, a ruling will not be 
reviewed except for abuse of discretion: 
In re Wells, 60 Wash. 518, 111 Pac. 778. 


§ 1701. 


A preliminary order for the temporary 
custody of an abandoned child until notice 
could be given the mother and a hearing had, 
under this section, the statute contemplating 
an early hearing by giving such cases pre- 
cedence, is no defense to habeas corpus by 
the mother to recover possession of her child, 
where no process was served on her as re- 
quired by the statute and no further pro- 
ceedings were had or final order made: State 
ex rel. Stitt v. Reynolds, 60 Wash. 12, 110 
Pac. 633. 


§ 1706. 


On habeas corpus by a mother to recover 
custody of a child, held under temporary 
order in pending proceedings, this section 
making the final order prima facie evidence 
that the abandoned child was properly sur- 
rendered to the society has no application; 
and the court should hear the habeas corpus 
proceedings on the merits: State ex rel. 
Stitt v. Reynolds, 60 Wash. 12, 110 Pac. 633. 

As to defective commitment as ground for 
the writ of habeas corpus, see note in 100 
Am. St. Rep. 35. 


§ 1716. 
See notes to §§ 1002, 1262, 7768, 8629. 


FINALITY OF DETERMINATION.— 
Appeal does not lie where a verdict was. 
directed for defendant until entry of final 
judgment dismissing the case: Gilliland v. 
German-American State Bank, 59 Wash. 292, 
109 Pac. 1020. 

As to necessity of perpetuation in the 
record, see note in 46 R. A., N. S., 646. 

An appeal from an order dismissing a 
case as to part of the defendants, or from. 
an order refusing to vacate such judgment, 
will be dismissed where all the errors alleged 
could have been reviewed on appeal from 
the final judgment, as the case cannot be 
heard piecemeal: Hays v. O’Brien, 56 Wash. 
67, 105 Pac. 162. 

An order overruling a demurrer is not ap- 
pealable: Morrison v. Bernot, 58 Wash. 302, 
108 Pac. 772. 

An order sustaining a demurrer to a peti- 
tion to vacate a judgment is not final or 
appealable, no further disposition of the 
case having been made: Zellar v. Siemens, 
58 Wash. 116, 107 Pac. 1004. 

As to the necessity that a judgment be 
final in form, see note in 109 Am. St. Rep. 
149. 

An order sustaining demurrers to a peti- 
tion to vacate a default judgment because 
not commenced within the time limited by: 
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law, ip appealable as a final order: Smith v. 
Stiles, 68 Wash. 345, 123 Pac. 448. 

An order refusing a new trial is not ap- 
pealable: Lefever v. Blattner, 57 Wash. 637, 
107 Pae. 835. 

As to order of court refusing a new trial, 
see note in 28 L. R. A., N. S., 131. 


Where a new trial was granted upon the 
sole ground that the verdict was excessive, 
the plaintiff refusing to accept a reduction 
and make a remission, plaintiff’s appeal can- 
not be dismissed on the ground that an order 
granting a new trial is not appealable: Jones 
r. Spokane, Portland & Seattle R. Co., 69 
Wash. 12, 124 Pac. 142. 

An order striking parts of an affirmative 
defense but leaving an issue to be tried is 
not appealable, since the order did not de- 
termine the action or prevent a final judg- 
ment, within the meaning of this section: 
Methow Canal Co. v. Barton, 71 Wash. 401, 
128 Pac. 627. 


OPENING OR VACATING JUDG- 
MENTS OR ORDERS.—An order quashing 
the service of summons and vacating a de- 
fault judgment, leaving the case pending 
for further proceedings, is not appealable, 
as it can be reviewed on appeal from the 
final judgment: Wilson v. McGillivray, 58 
Wash, 291, 108 Pae. 620. 

An order vacating a judgment is not ap- 
pealable as a final order: Molloy v. Union 
Transfer, Moving & Storage Co., 60 Wash. 
331, 111 Pae. 160. 

An order vacating an order requiring a 
guardian to file a new account is not 8 
able, since it is not a final order: In re 


Sroufe’s Estates, 65 Wash. 258, 118 Pac. 18.. 


The denial of a motion to vacate a default 
judgment for want of jurisdiction, in that 
the application must be by petition and ser- 
vice of original process, is final and appeal- 
able and conclusive on the parties, if not ap- 
pealed from; and the same is true of the 
denial of a petition to vacate because service 
had been made upon the attorney for the 
plaintiff in the action: Smith v. Stiles, 68 
Wash. 345, 123 Pac. 448. 


An order denying a motion to modify a 
decree is not appealable where the motion 
was based only on errors reviewable on ap- 
peal from the final judgment: Robertson 
Mortgage Co. v. Magnolia Heights Co., 65 
Wash. 260, 117 Pac. 1121. 


AFFECTING PROVISIONAL REM- 
EDIES.—An appeal from an order soi iy. 
. temporary injunction will not be dismisse 
where the parties stipulated that it should 
be considered as a final order for the pur- 
poses of the appeal: Allen & Nelson Mill 
Co. v. Vaughn, 57 Wash. 163, 106 Pac. 622. 

As to appealability of order made on 
motion to dissolve temporary injunction, see 
note in Ann. Cas. 1912C, 898. 

An order directing a receiver’s sale of all 


the assets of a corporation is appealable as 
a final order in the proceeding: Boothe v. 
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Summit Coal Min. Co., 69 Wash. 610, 110 
Pac. 536. 


AFFECTING SUBSTANTIAL RIGHTS 
AND INTERLOCUTORY ORDERS: See 4 
Remington’s Digest, “Appeal and Error,” 
§§ 63-72; Pringle v. Pringle, 55 Wash. 93, 
104 Pac. 135; State ex rel. Billings v. Lam- 
prey, 57 Wash. 84, 106 Pac. 501; Wilson v. 
McGillivray, 58 Wash. 291, 108 Pac. 620; 
Knisell v. Brunet, 60 Wash. 610, 111 Pac. 
894; Sumner Iron Works v. Wolten, 61 
Wash. 689, 112 Pac. 1109; Lowe v. Lowe, 53 
Wash. 50, 101 Pac. 704; In re Sixth Avenue 
West, 59 Wash. 41, Ann. Cas. 1912A, 1047, 
109 Pac. 1052. 


An order requiring a witness to show cause 
why he should not be punished for con- 
tempt in failing to appear for examination 
is interlocutory and not appealable as a final 
order: State ex rel. Peterson v. Superior 
Court, 67 Wash. 370, 121 Pac. 836. 

As to appealability of judgment in con- 
tempt under appeal statutes, see notes in 8 
Ann. Cas. 759 and 17 Ann. Cas. 321. 


RIGHT TO APPEAL: See 4 Remington’s 
Digest, “Appeal and Error,” §§ 91-106; 
Pickering v. Richardson, 57 Wash. 117, 106 
Pac. 614; Cairns v. Donahey, 59 Wash. 130, 
109 Pac. 334; Eby v. Larkin, 53 Wash. 454, 
102 Pac. 236; Green v. Okanogan County, 
60 Wash. 309, 111 Pac. 226; State ex rel. 
Hallett w Seattle Lighting Co., 60 Wash. 81, 
30 L. R. A., N. S., 492, 110 Pac. 799; Mor- 
rison v. Bernot, 58 Wash. 302, 108 Pac. 772; 
Konnerup v. Allen, 56 Wash. 292, 105 Pac. 
639; Masoero v. Campbell & Co., 53 Wash. 
583, 102 Pac. 423; Sound Timber Co. v. 
Beard, 54 Wash. 82, 102 Pac. 890; Graff 
v. Tacoma, 61 Wash. 186, 112 Pac. 250; 
Whipple v. Lee, 58 Wash. 253, 108 Pac. 601; 
State ex rel. Linhoff v. Seattle ete. R. Co., 
62 Wash. 124, 113 Pac. 260; Trumbull v. 
Jefferson County, 60 Wash. 479, 140 Am. 
St. Rep. 943, 111 Pac. 569; Spencer v. Alki 
Point Transp. Co., 53 Wash. 77, 132 Am. St. 
Rep. 1058, 101 Pac. 509. 


The state cannot appeal from a judgment 
in a criminal case directing an acquittal on 
the ground of the insufficiency of the evi- 
dence, under this section, subdivision 7, lim- 
iting appeals by the state to cases wherein 
the indictment or information is set aside 
or found insufficient or the error does not 
affect the merits: State v. Wright, 60 Wash. 
277, 111 Pac. 18. 


The railroad commission has such an in- 
terest in defending its orders concerning 
railroad service and facilities made in pro- 
ceedings instituted by it, as to entitle it 
to appeal to the supreme court from orders 
of the superior court reversing the orders 
of the commission, under this section, giving 
the right of appeal to any party aggrieved 
by the final order in any action or proceed- 
ing: State ex rel. Great Northern R. Co. v. 
Railroad Comm., 60 Wash. 218, 110 Pac. 
1075. 
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Where, in an action to foreclose a second 
subcontractor’s lien, plaintiff recovered judg- 
ment against the t subcontractor, who 
was given judgment against the principal 
contractor for any sum he might be com- 
pelled to pay on plaintiff’s judgment, the 
principal contractor is ultimately liable 
and may appeal from plaintiff’s judgment 
against the subcontractor: Maher & Co. v. 
Farnandis, 70 Wash. 250, 126 Pac. 542. 


A receiver in bankruptcy in possession of 
mortgaged premises may appeal from an 
order granting a writ of assistance or re- 
fusing to vacate it, although he was not a 
party to the foreclosure suit, since he is in 
privity with the mortgagor: State ex rel. 


§ 1718. Time of Taking. 
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Biddle v. Superior Court, 63 Wash. 312, 115 


Pac. 307. 

An appeal in an action to determine the 
title to office will be dismissed, where prior 
to the hearing on appeal the term of office 
has expired leaving no subject matter in con- 
troversy except the issue of costs: Wilson v. 
Fraser, 67 Wash. 347, 121 Pac. 829. 

An appeal from an order appointing a 
receiver for an insolvent corporation will be 
dismissed on the ground of a cessation of 
the controversy where, since the order ap- 

ealed from, the corporation confessed its 
insolvency and consented to the appointment 
of a receiver in an action in the federal 
court: Young v. Schenck, 64 Wash. 90, 116 
Pac. 588. 


In civil actions and proceedings, an appeal from any final judgment must 
be taken within ninety days after the date of the entry of such final judg- 
ment; and an appeal from any order, other than a final order, from which 
an appeal is allowed by this act, within fifteen days after the entry of the 
order, if made at the time of the hearing, and in all other cases within fifteen 
days after the service of a copy of such order, with written notice of the 
entry thereof, upon the party appealing, or his attorney. In criminal causes, 
an appeal must be taken within ninety days after the entry of final judgment. 


[L. 13, p. 350, § 3.] 


TIME OF TAKING: See 4 Remington’s 
Digest, “Appeal and Error,” §§ 172-185; 
O’Brien v. American Casualty Co., 57 Wash. 
598, 107 Pac. 519; Mercer v. Lloyd Transfer 
Co., 59 Wash. 560, 110 Pac. 389; Jemo v. 
Tourist Hotel Co., 55 Wash. 595, 19 Ann. 
Cas. 1199, 30 L. R. A, N. S., 926, 104 Pac. 
820; Lindsay v. Scott, 56 Wash. 206, 105 
Pac. 462. 

Where the clerk entered in the journal a 
judgment of dismissal on March 14, 1910, 
pursuant to section 77, and a motion for a 
new trial was denied March 19th, the time 
for taking an appeal commenced to run from 
the latter date, and is not enlarged by the 
fact that a formal judgment was signed on 
November 9 and filed March 14, 1911: 
Wooddy v. Seattle Electric Co., 65 Wash. 
539, 118 Pac. 633. 

As to the computation of time for appeal 
as affected by motion for a new trial, see 
note in 3 Ann. Cas. 630. 

Where, upon motion to dismiss at the con- 
clusion of plaintiff’s evidence, the court took 
the matter under advisement, filed with the 
clerk a written memorandum of its ruling 
ordering the action dismissed, and subse- 
quently signed and entered a formal decree 
dismissing the action, the first order is in 
no sense the final judgment, and the time 
for taking an appeal begins to run from 
the entry of the formal decree: Gust v. Gust, 
70 Wash. 695, 127 Pac. 292. 

As to time for perfecting appeals gener- 
ally, see note in 15 Ann, Cas. 689. 


FORM AND REQUISITES OF NO- 
TICE: See 4 Remington’s Digest, “Appeal 


and Error,” §§ 210-213; Beebe v. North- 
western Dairy Co., 61 Wash. 294, 112 Pac. 
365; Chaney v. Chaney, 56 Wash. 145, 105 
Pac. 229; Lefever v. Blattner, 57 Wash. 637, 
107 Pac. 835. 


A notice of appeal from an order refus- 
ing to vacate a judgment cannot be amended 
so as.to make it a notice of appeal from the 
judgment: State v. Tenney, 63 Wash. 486, 
115 Pac. 1080. 


One notice of appeal and one appeal bond 
is all that is required although there are two 
judgments dismissing the several defendants 
in the case: State ex rel. Powell v. Fassett, 
69 Wash. 555, 125 Pac. 963. 


§ 1719. 


PARTIES TO BE SERVED: See 4 Rem- 
ington’s Digest, “Appeal and Error,” $$ 
164-169; Iverson v. Bradrick, 54 Wash. 
633, 104 Pac. 130; Exposition Amusement 
Co. v. Raeco Products Co., 55 Wash. 314, 
104 Pac. 509; Robertson Mortgage Co. v. 
Thomas, 60 Wash. 514, 111 Pac. 795; Lowe 
v. Lowe, 53 Wash. 50, 101 Pac. 704; Ander- 
son v. Osborn, 62 Wash. 400, 114 Pac. 160; 
Beckman v. Brommer, 57 Wash. 436, 107 
Pac. 190. 

A purchaser at a sheriff’s sale of prop- 
erty becomes a party of record, upon whom 
notice of appeal must be served: Robert- 
son Mortgage Co. v. Thomas, 63 Wash. 316, 
115 Pac. 312. 

An affidavit that a party received notice 
of the appeal does not show such service 
of the notice as is required to give juris- 
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diction of the appeal: Robertson Mortgage 


Co. v. Thomas, 63 Wash. 316, 115 Pac. 312. 


Upon appeal from a judgment in an 
action to quiet title, defendants who ap- 
peared and filed an answer amounting to 
a disclaimer asking no costs or relief, and 
setting up no title or interest as required 
by section 794, are not necessary parties 
to the appeal upon whom notice of appeal 
need be served, where they ceased to have 
any interest in the controversy, were 
treated as if in default in all subsequent 
proceedings, and were not mentioned in 
the decree except in the caption: Soder- 
berg v. McRae, 67 Wash. 104, 120 Pac. 878. 


Where the assignee of one of the defend- 
ants was adjudged entitled to a deed of 
one of the lots involved, he became a 
party to the suit, upon whom notice of 
appeal must be served: Robertson Mort- 
gage Co. v. Thomas, 63 Wash. 316, 115 
Pae. 312. 

As to parties entitled to notice of ap- 
peal, see note in 13 Ann. Cas. 181, 


§ 1720. 


Parties joining in an appeal without 
any appealable interest cannot resist a 
voluntary dismissal: Young v. Schenck, 
64 Wash. 90, 116 Pac. 588. 

Failure of parties joining in an appeal 
to give a separate appeal bond within five 
days is fatal to their appeal: Robertson 
Mortgage Co. v. Thomas, 63 Wash. 316, 
115 Pac. 312. 


$ 1721. 


NECESSITY AND SUFFICIENCY OF 
BOND: See 4 Remington’s Digest, “Ap- 
peal and Error,” §§ 180-206; Bridge v. 
Calhoun, Denny & Ewing, 57 Wash. 272, 
106 Pac. 762; Hassett v. Fraternal Brother 
hood, 59 Wash. 161, 109 Pac. 305; Swift 
v. Saulsberry, 59 Wash. 163, 109 Pac. 305; 
Carson v. Bunn, 59 Wash. 266, 109 Pac. 
797; Okanogan Valley Bank v. Evans, 59 
Wash. 267, 109 Pae. 795; Gilliland v. 
German-American State Bank, 59 Wash. 
292, 109 Pae. 1020. 


Respondent cannot urge error in not 
adding interest to a verdict for damages, 
in the absence of any cross-appeal duly 
perfected by the filing of an appeal bond 
as required by this section: Smith v. Dia- 
mond Iee and Storage Co., 65 Wash. 576, 38 
L. R. A., N. S., 994, 118 Pac. 646. 


Au appeal will be dismissed where the 
bond on appeal was given by one as prin- 
cipal who was not a party to the action, 
and conditioned that he would pay any 
judgment that might be rendered against 
him, and against whom no judgment could 
be rendered: Canal Lumber Co. v. Kon 
Yiek Investment Co., 67 Wash. 126, 120 
Pae. 882. 


$$ 1719—1723 


§ 1722. 
See notes to 3 8629. 


SUPERSEDEAS BOND: See 4 Reming- 
ton’s Digest, “Appeal. and Error,” 3 232- 
244; Hinckley v. Casey, 54 Wash. 34, 102 
Pac. 1051; State ex rel. Nicomen Boom Co. 
v. North Shore Boom and 3 Co., 55 
Wash. 1, 103 Pac. 426; Bilger v. State, 60 
Wash. 454, 111 Pac. 771; Boothe v. Summit 
Coal Mining Co, 59 Wash. 610, 110 Pac. 


An appeal from a judgment for twenty- 

ee dollars costs must be dismissed 
where the bond on appeal, in the sum of 
two hundred dollars, is conditioned also 
as a supersedeas bond: Smith v. Porter, 
66 Wash. 349, 119 Pac. 824. 


While the discretionary action of the 
trial court in denying an order staying a 
prohibitory injunction pending appeal to 
the supreme court will not be reversed on 
appeal, the supreme court has power, in 
aid of its appellate jurisdiction, to grant 
& supersedeas suspending the injunction 
pending the appeal, where it is necessary 
to maintain the status quo and preserve 
the fruits of the appeal; and such a case 
is presented where, upon appeal from a 
perpetual injunction against the operation 
of a logging road over respondent’s lands, 
the damages to fhe land, if the order is 
affirmed, could be easily ascertained and 
is amply covered by a bond, while if the 
Judgment is reversed, the damages to the 
appellant by reason of enforced suspension 
of its operations would be a great and 
indeterminate loss: Campbell Lumber Co. 
v. Deep River Logging Co., 68 Wash. 431, 
123 Pac. 596. 


The supreme court will not grant a 
supersedeas on appeal from a judgment 
in mandamus directing the submission of 
amendments to a city charter where it 
would’ unreasonably delay the taking of a 
popular vote, since it is a matter involv- 
ing popular right in which the writ of 
audita querela would not issue: Cooper v. 
Hindley, 70 Wash. 331, 126 Pac. 916, 


This section, authorizing a stay of pro- 
ceedings on appeal, upon the giving of a 
bond conditioned to pay all damages suf- 
fered by the delay, has no application to 
an appeal from a judgment in mandamus 
directing city commissioners to call an elec- 
tion upon amendments to the city charter 
proposed by the electors, since there can be 
no damages to measure and no liability on 
the supersedeas bond: Cooper v. Hindley, 
70 Wash. 331, 126 Pac, 916. | 


§ 1723. 


This section, providing for a supersedeas 
on appeal from a final judgment in a cause 
wherein a “temporary injunction has been 
granted,” does not authorize a supersedeas 
where a temporary restraining order was 
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issued without notice until a hearing could 
be had, and upon an order to show cause 
why a temporary injunction should not 
issue, the parties appeared and agreed to 
an early trial on the merits, and a con- 
tinuance was had upon the application for 
the injunction pendente lite, leaving the 
restraining order in statu quo, and after 
trial, final judgment was entered dismiss- 
ing the case, and no injunction was issued 
and no agreement made that the restrain- 
ing order should stand as a temporary 
injunction: State ex rel. Ferguson v. 
Grady, 71 Wash. 1, 127 Pac. 305. 

Under statutes giving ample power to 
the court to enforce its judgments by 
execution against the person and to order 
commitment until full performance of the 
judgment, a court having directed the de- 
posit in court of a stock certificate valued 
at seventy thousand dollars, and upon 
appeal from such order, having fixed the 
supersedeas bond in double the value of 
the property, may attach the person of 
the defendant for contempt upon failure 
to deposit the stock or give the bond; and 
upon appeal from an order of commitment 
for contempt, may fix the supersedeas 
bond in the sum of seventy thousand dol- 
lars, since such bond is more than a mere 
supersedeas of punishment for contempt 


but is in aid of execution, and has the 


same effect as the first supersedeas: State 
ex rel. Sargent v. Superior Court, 71 Wash. 
495, 128 Pac. 1077. 


§ 1725. 


An appeal will be dismissed where no 
name appears as a surety on the face of 
the appeal bond nor among the signatures 
and the justification affidavit on the back 
does not purport to be made by a surety: 
Wenatchee Orchard & Irr. Co. v. Thomp- 
son, 60 Wash. 643, 111 Pac. 874. 

Where the bond on appeal is not exe- 
cuted by any surety, failure to except to 
the same below does not preclude the re- 
spondent from moving to dismiss the ap- 
peal for want of any bond on appeal: 
Wenatchee Orchard & Irr. Co. v. Thomp- 
son, 60 Wash. 643, 111 Pac. 874. 

An appeal will be dismissed where the 
bond on appeal contains no justification of 
any surety thereon, as required by this 
section: Mirouski v. Noon, 65 Wash. 568, 
118 Pac. 735. 

As to effect on appeal bond of failure of 
sureties to make affidavit of property 
qualification, see note in 12 Ann. Cas. 586. 


§ 1729. 


MATTERS TO BE SHOWN BY REC- 
ORD: See 4 Remington’s Digest, “Appeal 
and Error,” §§ 246-249; Koth v. Kessler, 
59 Wash. 641, 110 Pac. 540; Swanson v. 
Pacific Shipping Co., 60 Wash. 87, 110 
Pac. 795; Yatsuyanagi v. Shimamura, 57 
Wash, 42, 106 Pac. 503. 


CODES OF PROCEDURE. 


SCOPE AND CONTENTS OF RECORD: 
See 4 Remington’s Digest, “Appeal and 
Error, $$ 250-257; Exposition Amuse- 
ment Co. v. Raeco Products Co., 55 Wash. 
314, 104 Pac. 509; Pease v. Clayton, 62 
Wash. 26, 112 Pac. 943; Chaney v. Chaney, 
56 Wash. 145, 105 Pac. 229. 


Upon appeal from an order refusing 
leave to withdraw a plea of guilty, entered 
in the court below when the prosecuting 
Witness had disappeared, the supreme 
court cannot consider affidavits showing 
that the prosecuting witness had returned: 
State v. Cimini, 53 Wash. 268, 101 Pac. 
891. 

An objection to a certain statement of 
counsel to the jury will not be considered 
on appeal where the record fails to show 
any such statement as claimed in the ob- 
jection: State v. Poyner, 57 Wash. 489, 
107 Pac. 181. 

As to alleged improper remark by pros- 
ecuting attorney to jury, see note in 30 
L. R. A., N. S., 795; also notes in 38 L. 
ga N. 8., 1130, and 46 L. R. A. N. 8., 

Where the original transcript failed to 
show the filing marks below that would 
make the appeal within time to give juris- 
diction, it may be shown by a supple- 
mental transcript that the time for taking 
an appeal was suspended by the pendency 
of a motion for a new trial seasonably 
made, and time for taking an appeal would 
run from the denial of the motion, and not 
the date of the judgment: Wells & Morris 
v. Brown, 67 Wash. 351, 121 Pac. 828. 

Recitals in an order refusing to with- 
draw a plea of guilty import absolute 


verity on appeal as to matters that tran- 
spired before the judge: State v. Cimini, 


53 Wash. 268, 101 Pac. 891. 

Error cannot be pipu upon the 
instructions where the record on appeal 
does not include the instructions or any 
exception thereto: State v. Morrow, 63 
a 297, Ann. Cas. 1912D, 570, 115 Pac. 

Error cannot be predicated upon the 
instructions to the jury, where they are 
not set out in the record: Asplund v. Great 
ae R. Co., 63 Wash. 164, 114 Pac. 

The vacation of a default judgment, 
heard upon affidavits, cannot be reviewed 
unless the affidavits are brought up on ap- 
peal by a statement of facts or bill of 


' exceptions, where they are not attached to 


the motion and part of the record: Spoar 
v. Spokane Turn-Verein, 64 Wash. 208, 
116 Pac. 627. 

Where, in making up a proposed state- 
ment of facts, the trial judge ordered ap- 
pellant’s statement of his evidence in 
narrative form stricken out and the full 
stenographer’s report thereof added, the 
appellant is not entitled to have the state- 
ment certified by adding the stenographer's 
report without striking out the objection- 
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able part as ordered: State ex rel. Hof- 
as v. Sheeks, 65 Wash. 410, 118 Pac. 

The supreme court will not consider an 
appeal from an order where the record on 
appeal does not disclose the order or any 
action of the court in that regard: Hale v. 
City Cab, Carriage & Transfer Co., 66 
Wash. 459, 119 Pac. 837. 

Affidavits not made a part of the record 
cannot be considered on appeal: Ganten- 
bein v. Pasco, 71 Wash. 635, 129 Pac. 374, 
131 Pae. 461. 


In the absence of a statement of facts 
to bring up the evidence on which a part 
was adjudged in contempt of court, it will 
be presumed that the evidence sustained 
the judgment and the order must be 
— Gust v. Gust, 71 Wash. 189, 128 

ac. 1. 


In the absence of a statement of facts 
or bill of exceptions showing the evidence 
admitted at a trial on the merits, error 
eannot be predicated on refusing to require 
the complaint to be made definite and cer- 
tain: Ritchardson v. Ingalls, 71 Wash. 291, 
128 Pac. 638. 


In the absence of the evidence, brought 
up either by a bill of exceptions or state- 
ment of facts, it will be presumed that the 
verdict was properly returned: Stedman 
v. Keener, 71 Wash. 462, 128 Pac. 1047. 


Exceptions to findings of fact, filed with- 
in five days after recognition of the exist- 
ence of the findings and decree, will be 
deemed to have been duly taken, in the 
absence of any objectioh thereto: Schultz 
v. Schultz, 71 Wash. 327, 128 Pac. 660. 


§ 1730. 


BRIEFS.—An appeal will not be dis- 
missed because the briefs are filed one day 
too late: Campbell v. Order of Washington, 
53 Wash. 398, 102 Pac. 410. 

An appeal will not be dismissed for error 
in entitling the case in the brief, where no 
one has been misled: Brewer v. Howard, 59 
Wash. 580, 110 Pac. 384. 


The printing of irrelevant matter in ap- 
pellant’s reply brief is not ground for strik- 


ing the opening brief or dismissing the ap- 


peal, but only for a rule against the reply 
brief: Shannon v. Loeb, 65 Wash. 640, 118 
Pae. 823. 

A brief will not be struck out for failure 
to elearly assign the errors, where the errors 


§ 1730-1. Abstracts of Record — Cost. 
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relied upon are sufficiently indicated: State 


ex rel. Powell v. Fassett, 69 Wash. 555, 125 
Pac. 963. 
A brief on appeal will not be struck out 


for improperly characterizing the rulings of 
the trial court, where it was more a thought- 
less levity of speech than an abusive utter- 
ance: Gust v. Gust, 70 Wash. 695, 127 Pac. 
292. 

An appeal will not be dismissed for fail- 
ure to print all the findings of fact and con- 
clusions of law in the brief, where appellant 
has sufficiently complied with the rule of 
court in respect thereto: Peterson v. Lone 
Lake Lumber Co., 58 Wash. 72, 107 Pac. 857. 

A motion to dismiss an appeal submitted 
on briefs which makes no showing of the 
facts or record relied on to support the same 
will not be considered on appeal: Richardson 
v. Harkness, 59 Wash. 474, 110 Pac. 9 

Error in the exclusion of evidence and 
refusing to allow amendments to a complaint 
will not be considered on appeal where the 
opening brief neither states the offered evi- 
dence or amendments or refers to the pages 
of the record where they can be found: 
Standard Lumber Co. v. Eagle Lumber Co., 
63 Wash. 114, 114 Pac. 900. 

Error in rulings on the evidence will not 
be considered when the brief makes no ref- 
erences or citations to the pages of the state- 
ment of facts disclosing the error: Morrisey 
v. Schultz, 68 Wash. 237, 122 Pac. 1065. 


Claims of error not discussed in the briefs 
or mentioned in the oral argument will not 
be noticed on appeal: Miller v. Spokane 
Bakery Co., 70 Wash. 4, 125 Pae. 1021. 

Important and far-reaching constitutional 
questions are not sufficiently presented to call 
for a decision, when presented in a perfunc- 
tory manner within the compass of two pages 
of the brief, and without the citation of any 
authority, especially if moot questions, not 
controlling the real issues: Paine v. Port of 
Seattle, 70 Wash. 294, 126 Pac. 628, 127 
Pac. 580. 


ASSIGNMENT OF ERRORS.—Objection 
to the sufficiency of the information made 
upon oral argument will not be considered 
where it was not assigned as error in the 
brief: State v. Hanover, 55 Wash. 403, 104 
Pac. 624. 

An assignment of error in failing to sus- 

tain objections of appellant’s counsel as 
shown by the statement of facts is too gen- 
eral: Dalton v. Union Gap Irrigation Co., 
69 Wash. 303, 124 Pac. 1128. 


The appellant shall, at or before the time when he is required by 
rule or statute to serve his opening brief, cause to be typewritten and 
served upon the opposite party an abstract of so much of the record 
and statement of facts as he may deem necessary to the proper hearing of 


his assignments of error. 


Said abstract, in so far as it sets out testimony, 


shall be condensed into narrative form, without the questions and answers 
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except when necessary for the discussion of evidence. It shall be prepared 
without notice or hearing thereon, and if the opposite party be not satisfied 
with it, he may cause to be typewritten and served, without notice, either be- 
fore or at the time of serving his answering brief, so much of the record 
and statement of facts, condensed as above, as he for his part may deem proper 
for the correction or supplementing of his opponent’s abstract. Each party 
shall pay the cost of typewriting his abstract, and the prevailing party shall 
be entitled to recover his disbursements therefor as other costs. For any 
abuse in typewriting excessive or unnecessary matter in the abstract, the 
supreme court, without regard to which party may prevail, may impose the 
costs thereof upon the party committing such abuse. The supreme court shall 
also provide by rule the form of abstracts, the number thereof to be type- 
written, and for other particulars thereof, including the time and place of 
filing the same. [L. 13, p. 349, § 1.] 
For Rules of Court, see 71 Wash. xxxviii. 


§ 1730-2. Effect of Act. 

Nothing in this act contained shall alter in any respect the present 
manner of settling and certifying statements of fact and bills of excep- 
tions, and such statements and bills shall be transmitted to the supreme 
court to be referred to in any controversy concerning the accuracy of 
the abstracts, as well as for reference to exhibits, and for such other 
uses as the supreme court may find proper in consideration of all matters on 


appeal. [L. 13, p. 350, § 2.] 


§ 1731. 


EFFECT OF TRANSFER: See 4 Rem- 
ington’s Digest, “Appeal and Error,” § 228- 
1; Inland Nursery & Floral Co. v. Bice, 56 
Wash. 21, 104 Pac. 1117. 

Appeal by the state from an order fixing 
bail does not operate as a stay of proceed- 
ings, in the absence of statute so providing; 
and the court has jurisdiction to and must 
accept bail pending the appeal, in view of 
this section: State ex rel. Moorehead v. 
Chapman, 64 Wash. 140, 116 Pac. 592. 

As to right to release on bail pending ap- 
peal under a general statute, see note in 
37 L. R. A., N. 8., 693; also note in 39 
L. R. A., N. S., 768. 

Under this section the trial court has no 
jurisdiction to modify a decree of divorce 
after appeal taken: Gust v. Gust, 71 Wash. 
75, 127 Pac. 566. 


§ 1732. 


An application for a writ of certiorari 
and a motion to advance the hearing of an 
appeal will not be considered until the rec- 
ord on appeal has been made up and filed 
in the supreme court: Kennedy Drug Co. v. 
Keyes Drug Co., 58 Wash. 499, 109 Pac. 56. 


§ 1733. 


Where a court has erroneously found that 
one tenant in common has priority in the 
right to redeem from a mortgage foreclos- 
ure sale and can maintain an action against 
the other to enforce the same, an appeal 


d 


therefrom will not be dismissed for want of 
any controversy, on the theory that redemp- 
tion by either inures to the benefit of the 
other, since the argument goes to the merits 
of the case: McSorley v. Lindsay, 62 Wash. 
203, 113 Pac. 267. 

An affidavit not served at the time of the 
argument of a motion to dismiss an appeal 
will not be considered: Robertson Mortgage 
Co. v. Thomas, 63 Wash. 316, 115 Pac. 312. 

An appeal will be dismissed as duplicitous, 
where two separate actions, brought by dif- 
ferent plaintiffs, upon distinct indemnity 
bonus against different defenaants, were, 
upon oral agreement, “tried together,” and 
distinct judgments in different sums en- 
tered in each action, whereupon the defend- 
ants in the two actions joined in one no- 
tice of appeal from both judgments, giving 
one appeal and supersedeas bond, in double 
the aggregate of the two judgments, and 
two hundred dollars added, there never hav- 
ing been an order consolidating the two ac- 
tions: Oerter v. Georger, 70 Wash. 110, 126 
Pac. 103. 


§ 1734. 


An appeal will be dismissed where the 


judgment was in favor of one of the pla in- 


tiffs, and the bond on appeal was given to 


the other plaintiffs, as obligees, who had 


no interest in the judgment; and there be- 
ing in effect no bond to the adverse party, 
the same cannot be amended by the filing 
of a new bond under this section, allowing 
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amendments of defects or informalities in 
: bond i Bruhn v. Steffins, 66 Wash. 144, 119 
ac. 29. 


NECESSITY AND SUFFICIENCY OF 
OBJECTIONS IN LOWER COURT: See 4 
Remington’s Digest, “Appeal and Error,” 
$$ 108-162; Hulet v. Wishkah Boom Co., 54 
Wash. 510, 132 Am. St. Rep. 1127, 103 Pac. 
814; Snohomish River Boom Co. v. Great 
Northern R. Co., 57 Wash. 693, 107 Pac. 
848; Hoffman v. Spokane Jobbers’ Assn., 54 
Wash. 179, 102 Pac. 1045; Ness v. Bothell, 
53 Wash. 27, 101 Pace. 702; Falldin v. 
Seattle, 57 Wash. 307, 106 Pac. 914; Knust 
v. Bullock, 59 Wash. 141, 109 Pac. 329; 
Hull v. Seattle, Renton & Southern R. Co., 
60 Wash. 162, 110 Pac. 804; National Bank 
of Commerce v. Kilsheimer & Co., 59 Wash. 
460, 110 Pac. 15; Tecklenburg v. Everett 
R. Light & Water Co., 59 Wash. 384, 34 
L. R. A., N. S., 784, 109 Pac. 1036; Britton 
v. Washington Water Power Co., 59 Wash. 
440, 140 Am. St. Rep. 858, 33 L. R. A, 
N. S., 109, 110 Pac. 20; Urquhart v. Coss, 
60 Wash. 249, 110 Pac. 1001; Hall v. North- 
west Lumber Co., 61 Wash. 351, 112 Pac. 
369. 


Error cannot be predicated upon failure 
to require the state to elect between the acts 
charged, where no request for an election 
was made below: State v. Hornaday, 67 
Wash. 660, 122 Pac. 322. 

The relevancy of evidence of a waiver of 
proofs of loss after the expiration of the 
time fixed in the policy, under pleadings 
raising an issue as to waiver before the ex- 
piration, not having been raised at the trial, 
except by objection that it was “immate- 
rial,” cannot be first made on appeal, coun- 
sel not having suggested surprise on account 
of the admission of the testimony: Hatcher 
v. Sovereign Fire Assur. Co., 71 Wash. 79, 
127 Pac. 588. 

Error cannot be predicated on improper 
testimony, admitted without objection or ex- 
ceptions to instructions given or refused: 
Keil v. Gray’s Harbor & Puget Sound R. 
Co., 71 Wash. 163, 127 Pac. 1113. 

Error cannot be predicated upon miscon- 
duct of the party and counsel, in a personal 
injury case, in exciting the sympathy of the 
jury by showing that the plaintiff was a 
widow with children, where the evidence was 
admitted without objection of any kind until 
after verdict: Keough v. Seattle Elec. Co., 
71 Wash. 466, 128 Pac. 1068. 

Misconduct of counsel in asking improper 
questions cannot be urged as error where no 
timely objection was made below: Keough 
v. Seattle Elec. Co., 71 Wash. 466, 128 Pac. 
1068. 

As to necessity of objection to testimony 
at the trial, see note in Ann. Cas. 1912B, 
1231. 


After a trial on the merits without ob- 
jection, it cannot be urged on appeal that 
the action should have been tried at law as 
one for damages and not as one for equi- 
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table relief: Payne v. Lindsey Co., 71 Wash. 


293, 128 Pac. 678. 


Im an action to foreclose a mortgage, dis- 
missed without prejudice, the defendant can- 
not object, for the first time on appeal, that 
the court should have retained jurisdiction 
to reform the mortgage to correct a tech- 
nical error: Van Alstine v. Gray, 71 Wash. 
607, 129 Pac. 106. 


INSTRUCTIONS AND REQUESTS: 
See 4 Remington’s Digest, “Appeal and 
Error,” § 129; Grant v. Armstrong, 55 Wash. 
365, 104 Pac. 632; State v. Peacock, 58 
Wash. 41, 27 L. R. A., N. S., 702, 107 Pac. 
1022; Evans v. Oregon & Washington R. 
Co., 58 Wash. 429, 28 L. R. A., N. S., 455, 
108 Pac. 1095. 


Error cannot be predicated upon an in- 
struction as to the effect of a prior act of 
intercourse upon the credibility of the prose- 
cuting witness, in that it did not state the 
effect upon the girl’s consent to the act com- 
plained of, where no request was made there- 
for, and the instruction given was favorable 
to the defendant: State v. Aton, 67 Wash. 
485, 121 Pac. 980. 

Error cannot be assigned in refusing to 
instruct that mortality tables are of little 
weight as evidence of life expectancy when 
the health of the deceased was not shown, 
where no question was made as to the 
amount of the verdict, but only as to the 
right of recovery: Barach v. Carlson, 70 
Wash. 124, 126 Pac. 94. 

Error cannot be predicated upon the giv- 
ing of dn instruction requested by defend- 
= State v. Wilson, 68 Wash. 464, 123 Pac. 

Error in refusing a continuance is waived 


. where the party thereupon took a voluntary 


dismissal: Furman v. Bon Marche, 71 Wash. 
238, 128 Pac. 210. 

Error in failing to give instructions as to 
the right of self-defense cannot be urged in 
the absence of any request therefor: State 
A pn 66 Wash. 396, 119 Pac. 

It is not prejudicial error to refuse to 
give an instruction as to the prima facie 
effect of a certificate of the state labor com- 
missioner on the inspection of machinery 
to be guarded, under the factory act, to 
which the party was entitled, where by other 
instructions an equal burden was put on 
the party, the jury being told that the bur- 
den was upon the plaintiff to establish one 
or more of his allegations of negligence, that 
negligence was never presumed, and must be 
proven by the fair preponderance of the evi- 
dence, and the court read the first section 
of the factory act and otherwise fully cov- 
ered the law of the case: Rommen v. Empire 
0 Mfg. Co., 66 Wash. 48, 118 Pac. 


Refusing requests for instruetions because 
not made within the time required by a rule 
of court is not prejudicial error, where the 
instructions given sufficiently stated the law 


of the case: State v. O’Brien, 66 Wash. 219, 
119 Pac. 609. 


SCOPE AND EXTENT IN GENERAL 
—THEORY AND GROUNDS: See 4 Rem- 
ington’s Digest, Appeal and Error,” 
§§ 365-373; Nelson v. McPhee, 59 Wash. 
103, 109 Pac. 305; State v. Mays, 57 Wash. 
540, 21 Ann, Cas. 830, 107 Pac. 363; Seattle 
& Northern R. Co. v. Bowman, 53 Wash. 
416, 102 Pac. 27; Snarski v. Washington 
State Colonization Co., 53 Wash. 221, 101 
Pac. 839; Driver v. Galland, 59 Wash. 201, 
109 Pac. 593. 


— CORRECT DECISION BASED 
UPON ERRONEOUS GROUNDS.—Where 
the sustaining of a demurrer was correct on 
any ground, the decision will be affirmed: 
Hartig v. Seattle, 53 Wash. 432, 102 Pac. 
408. 

In an equity case, where no findings are 
made, a decision will be affirmed if correct 
under the evidence and the whole record 
upon any ground, although based upon an 
erroneous proposition of law; and the suc- 
cessful party need not appeal therefrom to 
secure a correction of the error on affirming 
the judgment: Rohlinger v. Coletta Land & 
Orchard Co., 64 Wash. 348, 116 Pac. 1095. 

Where errors involving a new trial are 
expressly waived, and the only question 18 
whether the evidence warrants the judgment, 
it is immaterial that the decision of the 
trial court was based upon an erroneous 
ground, if it was correct upon any theory 
of the evidence: Durante v. Great Northern 
R. Co., 64 Wash. 395, 116 Pac. 870. 

A nonsuit granted upon an erroneous 
ground will be affirmed if correct upon any 
ground: Kanton v. Kelly, 65 Wash. 614, 
118 Pac. 890, 121 Pac. 833. 

Where the record on appeal is insufficient 
to secure a review of an order denying the 
vacation of a judgment, error cannot be 
predicated on the fact that the order recited 
an insufficient legal reason for denying the 
motion: Sakai v. Keeley, 66 Wash. 172, 119 
Pac. 190. 


TRIAL DE NOVO.—The requirement of 
a trial de novo on appeal to the superior 
court only requires a trial upon the matters 
in issue: In re Littlefield, 61 Wash. 150, 
112 Pac. 234. 


WHAT MAY BE REVIEWED, IN 
GENERAL: See 4 Remington’s Digest, 
“Appeal and Error,” §§ 374-380; State ex 
rel. Oregon R. & Nav. Co. v. R. R. Comm., 
52 Wash. 17, 100 Pac. 179; Horton v. Barto, 
57 Wash. 477, 135 Am. St. Rep. 999, 107 
Pac. 191; Lownsdale v. Gray’s Harbor 
Boom Co., 54 Wash. 542, 103 Pac. 833; 
Morrison v. Bernot, 58 Wash. 302, 108 Pac. 
772; Moyses v. Bell, 62 Wash. 534, 114 
Pac. 193; McPherson v. Seattle Elec. Co., 
53 Wash. 358, 101 Pac. 1084; Ramey v. 
Smith, 56 Wash. 604, 106 Pac. 160. 


The question of the jurisdiction of the 
trial court to hear and determine an elec- 
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tion contest does not become a “moot” 
question by reason of the fact of the ex- 
piration of the six months after which 
certain officers are required to burn the 
ballots which are assumed to constitute the 
evidence to determine the contest, as the 
supreme court cannot, in advance of the 
trial of the contest, consider the existence 
of the evidence by which plaintiff intends 
to support his case: Thomas v. Van Zandt, 
56 Wash. 595, 106 Pac. 141. 

Where the final order of distribution 
amounted to a construction of the will and 
was unappealed from and conclusive, the 
supreme court will not construe the will 
at the request of a portion of the parties, 
where there are objecting parties whose 
Tights could not be affected by the deci- 
sion: Alaska Banking & Safe Deposit Co. 
v. Noyes, 64 Wash. 672, 117 Pac. 492. 


Where, under section 466, a motion in 
the original action to vacate a default 
Judgment on service by publication was 
made within one year, and denied for want 
of jurisdiction in that the proceeding must 
be by petition and original process, and a 
petition, called an amended petition, was 
filed under sections 467 and 468, and dis- 
missed because served only on plaintiff’s 
attorney, whereupon another amended peti- 
tion was served and filed and demurrers 
thereto sustained because not served 
within the time limited by law, the so- 
called amended petition was a new and 
independent proceeding, and an appeal 
from an order of dismissal on sustaining 
demurrers to the petition does not bring 
up for review the prior order: Smith v. 
Stiles, 68 Wash. 345, 123 Pac. 448. 


PARTIES ENTITLED TO ALLEGE 
ERROR: See 4 Remington’s Digest, “Ap- 
peal and Error,” §§ 384-358; Cleary v. 
General Contracting Co., 53 Wash. 254, 101 
Pac. 888; Nelson v. Bromley, 55 Wash. 256, 
104 Pac. 251; McKenzie v. North Coast 
Colliery Co., 55 Wash. 495, 28 L. R. A., 
N. S., 1244, 104 Pac. 801; Conner v. Seattle, 
Renton & Southern R. Co., 56 Wash. 310, 
134 Am. St. Rep. 1110, 25 L. R. A., N. 8., 
930, 105 Pac. 634; Evans v. Oregon & Wash- 
ington R. Co., 58 Wash. 429, 28 L. R. A., 
N. S., 455, 108 Pac. 1095; Lively v. Husebye, 
60 Wash. 47, 110 Pac. 673; Riggs v. North- 
ern Pac. R. Co., 60 Wash. 292, 111 Pace. 
162; Easterly v. Eatonville Lumber Co., 
60 Wash. 647, 111 Pac. 876. 


Upon appeal by accused from a convic- 
tion, the state cannot urge error in that 
his sentence was under the wrong statute, 
and too light: State v. McDowell, 61 Wash. 
398, Ann. Cas. 1912C, 782, 32 L. R. A., 
N. S., 414, 112 Pac. 521. 


A plaintiff, dismissed from a case with 
prejudice, cannot have error thereon re- 
viewed on an appeal by defendants, where 
the record fails to disclose that he took 
any appeal: Akers v. Lord, 67 Wash. 179, 
121 Pac. 51. 
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In an action against the maker and in- 
dorser Of a promissory note, indorsed as 
security, the maker cannot complain of 
error in entering judgment on the note 
without requiring the surrender of the 
notes of the indorser for which the note 
in sult was collateral, as it does not affect 
the appellant: Canadian Bank of Com- 
merece v. Sesnon Co., 68 Wash. 434, 123 
Pac. 602. 


The granting of a new trial, unless a 
reduced verdict was accepted by the plain- 
tiff, is not prejudicial error of which the 
defendant can complain, although the court 
did not find the first amount to be exces- 
sive: Schneider v. South Tacoma Mill Co., 
65 Wash. 590, 118 Pac. 750. 

Where plaintiff, in proceeding to register 
a title under the Torrens act, moved a dis- 
missal without prejudice, which was 
granted except as to a specified portion of 
the relief, on appeal by the plaintiff, error 
in denying registration, which was unap- 
pealed from, cannot be reviewed: Krutz 
v. Dodge, 66 Wash. 178, Ann. Cas. 1913C, 
869, 119 Pac. 188. 

One seeking, by an alternative prayer in 
the complaint, a partition of interests in 
a will contest, cannot allege error in the 
separation of interests in that the will 
contemplated the management of the prop- 
erty as a whole: Herrick v. Miller, 69 
Wash. 456, 125 Pac. 974. 

It cannot be claimed that the trial 
court’s threat of punishment for contempt 
for refusal to produce papers prejudiced 
the jury, where the party refused to obey 
the order of the court in the presence of 
the jury and did not ask that the jury be 
excused when inviting the controversy: 
Interstate Engineering Co. v. Archer, 64 
Wash. 629, 117 Pac. 470. 

The remark of defendant’s counsel, in an 
action for rescission of a contract for an- 
nual passes, that he would consent that 
the court reach a just measure of damages, 
will not be held to waive the right to ap- 
peal from an erroneous judgment for dam- 
ages, where it appears from the certificate 
of the trial judge that he was not influ- 
enced by the remark, and where the plain- 
tiff was not content with the damages 
awarded, but appealed from the refusal to 
grant rescission, and the defendant also 
appealed: Cowley v. Northern Pac. R. Co., 
68 Wash. 558, 41 L. R. A., N. B., 559, 123 
Pac. 998. 

In an action for breach of warranty of 
the soundness of a horse, defendant is es- 
topped to allege error in an instruction as 
to the measure of damages based upon the 
purchase price instead of its actual value, 
where he objected to any evidence of its 
actual value as a matter not in issue, and 
took an exception not calculated to direct 
attention to the error and raised the point 
for the first time in his reply brief: 
Abrahamson v. Cummings, 65 Wash. 35, 

117 Pae. 709. 
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Upon a controversy between the county 
commissioners and a city of the third 
class, over the right of the commissioners 
to establish election precincts in the city 
for the purpose of general elections, the 
supreme court will not, at the instance of 
the city, determine whether the commis- 
sioners’ action is binding upon the city as 
to its municipal elections, as the same is & 
moot question in which the commissioners 
have no interest: Hillyard v. Board of 
County Commrs., 69 Wash. 423, 125 Pac. 
363. 

Objection to the jurisdiction of a state 
court to appoint a receiver for an insol- 
vent railroad company, on the ground that 
the federal court has appointed receivers 
for it, will not be considered on appeal, 
where pending the appeal, the federal court 
recognized the prior assumption of juris- 
diction by the state court, and for that 
reason alone had discharged its receivers 
and dismissed the bill: Crawford v. Seat- 
tle, Renton & Southern R. Co., 71 Wash. 
77, 127 Pac. 594. 

An appeal from an order imprisoning a 
party for contempt of court will be dis- 
missed, where it appears on the hearing 
that he has been discharged and has com- 
plied with the order adjudging the con- 
tempt: Gust v. Gust, 71 Wash. 189, 128 
Pac. 1. | 


RESPONDENTS: See 4 Remington's 
Digest, Appeal and Error,“ § 388; Mc- 
Pherson v. Seattle Elec. Co., 53 Wash. 358, 
101 Pac. 1084; Winningham v. Philbrick, 
56 Wash. 38, 105 Pac. 144; Huntington v. 
Love, 56 Wash. 674, 106 Pac. 185; Kosch- 
nitzky v. Hammond Lumber Co., 57 Wash. 
320, 106 Pac. 900; Thomson v. Koch, 62 
Wash. 438, 113 Pac. 1110. 


On appeal from an order granting a new 
trial for error of law only, the respondent 
cannot urge the insufficiency of the evi- 
dence to sustain the verdict: Grant v. 
Huschke, 70 Wash. 174, 126 Pac. 416. 


AMENDMENTS REGARDED AS 
MADE: See 4 Remington’s Digest, “Ap- 
peal and Error,” § 389; Ness v. Bothell, 53 
Wash. 27, 101 Pac. 702; Campbell v. Order 
of Washington, 53 Wash. 398, 102 Pac. 
410; Peyser v. Western Dry Goods Co., 53 
Wash. 633, 102 Pac. 750; State ex rel. Mer- 
riam v. Superior Court, 55 Wash. 64, 104 
Pac. 148; Brown v. Haley, 56 Wash. 218, 
105 Pac. 478; Spokane Merchants’ Assn. 
v. Parry, 60 Wash. 204, 110 Pac. 991; 
Holden v. Romano, 61 Wash. 458, 112 Pac. 
489. 

A somewhat indefinite complaint for 
damages to property, by reason of the neg- 
ligent construction of a fill in a street, will 
be deemed amended on appeal to conform 
to proof, admitted without objection, that 
the injury resulted from defective plans of 
the city, rather than defective workman- 
ship: Potter v. Spokane, 63 Wash. 267, 115 
Pac. 176. 
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Where evidence was admitted without 
objection, the complaint might have been 
amended to conform to the proof, and the 
supreme court will consider the amend- 
ment as made: Godfrey v. Olson, 68 Wash. 
59, 122 Pac. 1014. 


Upon an objection that evidence was not 
admissible under a general denial, the su- 
preme court may on appeal regard the 
pleadings as amended to conform to the 
proof: Williams v. Wright, 68 Wash. 341, 
123 Pac. 446. 


Upon appeal, pleadings will be deemed 
amended to correspond to proofs admitted 
without objection as within the issues 


raised by the pleadings: Perkins v. Lyons, 


68 Wash. 498, 123 Pac. 793. 

As to right to question sufficiency of 
complaint for the first time on appeal, see 
note in 3 Ann. Cas. 545. 


Where the case was tried on the merits 
to the court with full opportunity to each 
party to present the evidence, error cannot 

e assigned on technical objections to the 
pleadings, which will be considered as 
amended: Richardson v. Brotherhood of 
Locomotive Firemen etc., 70 Wash. 76, 
126 Pac. 82. 


A reply denying “each and every mate- 
rial allegation” of an affirmative defense 
will be considered sufficient on appeal, 
where no objection or motion to make more 
specific was made below and it was there 
treated as sufficient before verdict: Said 
v. Twin City Light & Traction Co., 70 
Wash. 585, 127 Pac. 191. 


In an equity case, a defective plea of 
res judicata will be deemed amended on 
appeal to conform to proof: Peterson v. 
Wheeler, 66 Wash. 519, 120 Pac. 83. 


In an action on contract, plaintiff can- 
not be allowed recovery on quantum meruit 
on claim therefor first made in the supreme 
court, without any evidence of the reason- 
able value of the service: Perolin Co. v. 
Young, 65 Wash. 300, 118 Pac. 1. 


The supreme court may treat the com- 
plaint as amended and consider all ques- 
tions that were deemed within the issues 
and determined on the merits in the lower 
court: Paine v. Port of Seattle, 70 Wash. 
294, 126 Pac. 628, 127 Pac. 580. 

As to estoppel of party to appeal to as- 
sume attitude inconsistent with that taken 
by him in lower court, see note in 8 Ann. 
Cas. 487. 


PRESUMPTIONS: See 4 Remington's 
Digest, “Appeal and Error,” §§ 393-398; 
Lively v. Husebye, 60 Wash. 47, 110 Pace. 
673; Coughlin v. Holmes, 53 Wash. 692, 102 
Pac. 772; Pierce v. Pierce, 52 Wash. 679, 
101 Pac. 358. 

In the absence of the evidence it will be 
presumed sufficient to support a decree, al- 
though the findings were defective and in- 
complete: Nelson v, McPhee, 59 Wash. 103, 
109 Pac. 305. 
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Where the accused, after overruling a 
demurrer to the information, announced 
himself ready for trial, it will be presumed 
that a plea had been entered even if not 
shown by the record: State v. Quinn, 56 
Wash. 295, 105 Pac. 818. 


The presumption of prejudice from error 
in instructions on the issues presented by 
the pleadings is overcome by the presump- 
tion in favor of the judgment, where the 
evidence on which the verdict was based 
is not brought up on appeal: Morgan v. 
Bankers’ Trust Co., 63 Wash. 476, 115 Pac. 
1047. 


The trial of an action to try title as an 
equitable case, and refusing to submit all 
the issues to a jury, is harmless where the 
evidence was insufficient to overcome the 
legal presumptions flowing from deed: 
Sloan v. West, 63 Wash. 623, 116 Pac. 272. 

The presumption of prejudice from error 
in instructions on the issues presented by 
the pleadings is overcome by the presump- 
tion in favor of the judgment, where the 
evidence on which the verdict was based 
is not brought up on appeal: Morgan v. 
Bankers’ Trust Co., 66 Wash. 617, 119 
Pac. 1116. 

As to presumption in favor of a judg- 
ment, see note in 11 L. R. A. 159. 

As to conclusiveness of prior decisions 
on subsequent appeals, see note in 34 L. 
R. A. 325. 


DISCRETION OF LOWER COURT: See 
4 Remington’s Digest “Appeal and Error,” 
$$ 400—406; Lawson v. Black Diamond Coal 
Min. Co., 53 Wash. 614, 102 Pac. 759; In re 
Hopkins, 54 Wash. 569, 103 Pac. 805; Grant 
v. Armstrong, 55 Wash. 365, 104 Pac. 632; 
Winningham v. Philbrick, 56 Wash. 38, 105 
Pac. 144; Moore v. Marsh, 59 Wash. 151, 
109 Pac. 606; Galena Nat. Bank v. Ripley, 
55 Wash. 615, 26 L. R. A., N. S., 993, 104 
Pac. 807; Pringle v. Pringle, 55 Wash. 93, 
104 Pac. 135; Lindsay v. Scott, 56 Wash. 
206, 105 Pac. 462; Faben v. Muir, 59 Wash. 
250, 109 Pac. 798; Money v. Seattle, Renton 
& Southern R. Co., 59 Wash. 120, 109 Pac. 
307. 

An order granting on general terms a 
motion for a new trial based on several 
grounds, without specifying on what ground 
the ruling is made, will not be disturbed 
on appeal if within the discretion of the 
trial court upon any ground, it not appear- 
ing to have been granted solely upon ques- 
tions of law; and the supreme court will 
not anticipate and decide questions of fact 
raised for guidance on a retrial: Holloway 
v. Savage, 68 Wash. 614, 123 Pac. 1021. 

As to whether order for new trial granted 
improperly on one ground will be sustained 
when it might properly have been granted 
on another ground, see note in Ann. Cas. 
1913B, 495. 

The trial court having exercised its dis- 
cretion to refuse a new trial, the supreme 
court is not justified in granting a new trial 
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upon Apg 2 evidence that made a case 
for the jury: Mallett v. Seattle, Renton & 
Southern R. Co., 66 Wash. 251, 119 Pac. 743. 

Where the evidence is conflicting, the su- 
preme court will not review an order grant- 
ing a new trial because of insufficiency of 
the evidence, where there was no clear abuse 
of discretion: Sylvester v. Olson, 63 Wash. 
285, 115 Pae. 175. 

An order granting a new trial on the 
ground of the insufficiency of the evidence 
to sustain the verdict will not be disturbed 
on appeal where there was a substantial con- 
flict in the testimony: McGraw v. Manhat- 
tan Co., 66 Wash. 388, 119 Pac. 822. 

Where a new trial is granted upon one 
specified legal ground, no other will be con- 
sidered on appeal: Grant v. Huschke, 70 
Wash. 174, 126 Pac. 416. 

The supreme court will not interfere with 
the discretion of the trial court in granting 
a new trial for insufficiency of conflicting 
testimony, except for clear abuse of discre- 
tion: Bank of Commerce v. Newberry, 71 
Wash. 422, 128 Pac. 1064. 

As to the necessity for a motion for a 
new trial in order to have a review, on ap- 
peal, of sufficiency of evidence, see note in 
4 Ann. Cas. 304. 

Failure to order a sale of mortgaged prop- 
erty in parcels is not reversible error where 
abuse of discretion is not shown by the rec- 
ord: Heal v, Evans Creek Coal & Coke Co., 
71 Wash. 225, 128 Pae. 211. 

An order granting a new trial for insuff- 
ciency of the evidence to sustain the ver- 
dict will not be disturbed where the evidence 
of witnesses, seen and heard by the trial 
judge, is conflicting, and no clear abuse of 
discretion appears: Thomas & Co. v. Hillis, 
64 Wash. 288, 116 Pac. 854. 

An order granting a new trial will not be 
reversed on appeal unless abuse of discre- 
tion clearly appears, where the order was 
not made on & misconception of law: Snider 
v. Washington Water Power Co., 66 Wash. 
598, 120 Pac. 88. 

The denial of new trial for insufficiency 
of the evidence, where it was palpably con- 
flicting, is not an abuse of discretion, and 
will not be disturbed on appeal: Morris v. 
Seattle etc. R. Co., 66 Wash. 691, 120 Pac. 
534. 

The setting aside of a verdict as excessive 
will not be reviewed on appeal except for 
clear abuse of discretion: Jones v. Spokane 
etc. R. Co., 69 Wash. 12, 124 Pac. 142. 

As to power of appellate court to inter- 
fere with verdict for excessive damages, see 
note in 26 L. R. A. 384; also 34 L. R. A. 
343. 

The refusal to grant a continuance will 
not be reviewed except for abuse of discre- 
tion: Nye v. Manley, 69 Wash. 631, 125 Pac. 
1009. 

The grant of a new trial for errors of 
law is not a matter of discretion, and the 
supreme court will determine its correct- 
nese independently of the judgment of the 
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trial court: Grant v. Huschke, 70 Wash. 174, 
126 Pac. 410. 

As to review of order of court below as 
the granting or refusing new trial, see note 
in 28 L. R. A., N. 8., 130. 


VERDICTS—WHEN SET ASIDE.—A 
special finding of the jury contrary to un- 
disputed evidence and unsupported by any 
testimony must be disregarded: Muehlman 
v. Spokane & Inland Empire R. Co., 58 
Wash. 327, 108 Pac. 764. 

Where there is no evidence to sustain the 
verdict, it will be set aside on appeal: An- 
derson v. Osborn, 62 Wash. 400, 114 Pac. 


160. 


Although a verdict for one thousand dol- 
lars for insults to a passenger was set aside 
as excessive, a second verdict for twelve hun- 
dred dollars on much the same evidence will 
not be set aside for excessiveness, where it 
is not probable that a third trial would re- 
sult differently: Caldwell v. Northern Paec. 
R. Co., 62 Wash. 420, 113 Pac. 1099. 


WHEN NOT SET ASIDE: See 4 
Remington’s Digest, “Appeal and Error,” 
$$ 413, 414; Green v. Dungan, 61 Wash. 64, 
111 Pac. 1102; Newcomb v. Puget Sound 
and Queen City Boiler Works, 54 Wash. 419, 
103 Pac. 456; Hoseth v. Preston Mill Co., 
55 Wash. 416, 104 Pac. 612; Tacoma v. 
Bonnell, 58 Wash. 593, 109 Pac. 60; Ed- 
wards v. Seattle, Renton etc. R. Co., 62 
Wash. 77, 113 Pac. 563; Georig v. Peterson, 
53 Wash. 183, 101 Pac. 829; Mueller v. 
Washington Water Power Co., 56 Wash. 556, 
106 Pac. 476; Evans v. Oregon & Washing- 
ton R. Co., 58 Wash. 429, 28 L. R. A., N. S., 
455, 108 Pac. 1095; Berger v. Metropolitan 
Press Printing Co., 61 Wash. 35, 111 Pac. 
872; White v. Ratliff, 61 Wash. 383, 112 
Pac. 502; McKenzie v. North Coast Colliery 
Co., 55 Wash. 495, 28 L. R. A., N. S., 1244, 
104 Pac. 801; McKean v. Cha ppell, 56 Wash. 
690, 106 Pac. 184; Easterly v. Eatonville 
Lumber Co., 60 Wash. 647, 111 Pac. 876; 
Merrill v. Stevens & Co.,, 61 Wash. 28, Ann. 
Cas. 1912B, 1011, 112 Pac. 353; Sexsmith 
v. Brown, 61 Wash. 164, 112 Pac. 337; Col- 
line v. Hazel Lumber Co., 54 Wash. 524, 
103 Pac. 798; Johnson v. Washington Water 
Power Co., 62 Wash. 619, 114 Pac. 453; 
Cedar Rapids Nat. Bank v. Myhre Brothers, 
57 Wash. 596, 107 Pac. 518; Meadow v. 
Northwestern Gas & Elec. Co., 55 Wash. 47, 
103 Pac. 1107; Bennett v. Seattle Elec. Co., 
56 Wash. 407, 105 Pac. 825; Kincaid v. 
Walla Walla Valley Traction Co., 57 Wash. 
334, 135 Am. St. Rep. 982, 106 Pac. 918; 
Olmstead v. Olympia, 59 Wash. 147, 109 
Pac. 602; Ankeny v. Young Bros., 58 Wash. 
634, 109 Pac. 109; Swanson v. Pacifie Ship- 
ping Co., 60 Wash. 87, 110 Pac. 795; Bar- 
num v. Seattle, Renton etc. R. Co., 61 Wash. 
157, 112 Pac. 85. 

A verdict will not be disturbed on appeal 
for want of definite evidence on a point 
upon which witnesses testified by references 
to a plat, indicating thereon, so that their 
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testimony may have been clear to the jury 
while left in confusion in the record: Cor- 
drey v. Washington Stevedore Co., 65 Wash. 
381, 118 Pac. 324. 

A verdict of guilty will not be disturbed 
on appeal on the ground that an alibi was 
established, where the evidence is conflict- 
ing and the verdict is sustained by substan- 


tial evidence: State v. Dalton, 65 Wash. 663, 


118 Pac. 829. 


A conviction for assault with a weapon 
likely to do bodily harm will not be dis- 
turbed on appeal on the ground that the 
assault was justified, where that depends 
upon the credibility of witnesses and the 
evidence was conflicting: State v. Copeland, 
66 Wash. 243, 119 Pac. 607. 


A verdict supported by conflicting evi- 
dence will not be disturbed on appeal, es- 
pecially when the trial court refused to do 
so: Critler v. Jacobson & Lindstrom, 66 
Wash. 322, 119 Pac. 819. 


A verdict will not be disturbed on appeal 
where the evidence is conflicting and suffi- 
cient to sustain a finding either way: Fron- 
hofer v. Inland Navigation Co., 67 Wash. 
171, 121 Pac. 45. 

An award in condemnation will not be 
reversed on appeal as inadequate where it is 
well within the evidence of disinterested wit- 
nesses, and the trial court refused to inter- 
fere after hearing and seeing the witnesses: 
Walla Walla v. Dement Brothers Co., 67 
Wash. 186, 121 Pac. 63. 

A verdict will not be set aside as contrary 
to the evidence, or as excessive, where there 
was competent evidence to support it: Bren- 
nan v. Healy, 67 Wash. 258, 121 Pac. 59. 

The verdict of a jury upon conflicting evi- 
dence, submitted under proper instructions, 
will not be disturbed on appeal, where there 
is substantial evidence to support it: Parker 
v. Minnesota Linseed Oil Paint Co., 67 
Wash. 348, 121 Pac. 824. 

A verdict upon conflicting evidence will 
not be disturbed on appeal when supported 
by substantial evidence: Breese v. Hunt, 67 
Wash. 398, 121 Pac. 853. 

A verdict for damages to land by flood- 
ing, approved by the trial court, will not be 
set aside on appeal as excessive, where it 
cannot be said to be the result of passion 
or prejudice: Brisky v. Leavenworth Log- 
ging, Boom & Water Co., 68 Wash. 386, 123 
Pac. 519. 

The verdict of a jury assessing damages 
in a condemnation proceeding will not be 
set aside as excessive, where there was evi- 
dence which, if believed, would justify the 
award: Selah & Moxee Canal Co. v. Belaire, 
68 Wash. 409, 123 Pac. 604. 

A conviction of abortion need not be dis- 
turbed on appeal when supported by evi- 
dence of accomplices whose credibility was 
for the jury: State v. Stapp, 65 Wash. 438, 
118 Pac. 337. 

Where there is competent and substantial 
evidence to sustain plaintiff’s case, its 
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weight and sufficiency is for the jury: Wiles 
v. Northern Pac. R. Co., 66 Wash. 337, 119 
Pac. 810. 

A verdict supported by conflicting evi- 
dence will not be disturbed on appeal: Ron- 
ald v. Pacific Traction Co., 65 Wash. 430, 
118 Pae. 311. 

A verdict upon conflicting evidence estab- 
lishes the facts, although the appellate court 
may think the opposite view better sustained 
by the evidence: Elliott v. Seattle, Renton 
& Southern R. Co., 68 Wash. 129, 39 L. R. 
A., N. S., 608, 122 Pac. 614. 

The credibility of the evidence sustaining 
a judgment will not be considered on ap- 

eal: Union Elevator & Warehouse Co. v. 

armers’ Warehouse Co., 69 Wash. 664, 125 
Pac. 960. 

A verdict will not be disturbed when still 
sustained by the preponderance of the evi- 
dence after appellant’s propositions of law 
are resolved in his favor: Rots v. Monoghan, 
69 Wash. 407, 125 Pac. 158. 

Objections to the form of the verdict can- 
not be urged on appeal where counsel waived 
the same below when the verdict was re- 
ceived: Tacoma v. Brown, 69 Wash. 538, 
125 Pac. 940. 

The question of agency is usually one of 
fact for the jury, whose verdict on conflict- 
ing evidence will not be disturbed: Klodek 
v. May Creek Logging Co., 71 Wash. 573, 
129 Pac. 99. 


FINDINGS—FORM AND SUFFI- 
CIENCY IN GENERAL.—In an action 
tried before the court without a jury, in- 
sufficiency of the findings is immaterial 
where the evidence justifies the judgment: 
Blair v. Wilkeson Coal & Coke Co., 54 Wash. 
334, 103 Pac. 18. 

Upon appeal the supreme court will not 
recast conflicting and confusing findings of 
the trial court, in order to harmonize them: 
Turner y. Creech, 58 Wash. 439, 108 Pac. 
1084. 


REVIEW OF FINDINGS: See 4 Rem- 
ington’s Digest, “Appeal and Error,” §§ 416- 
420; Hackett v. Scott, 59 Wash. 390, 109 
Pac. 1030; Hughes & Co. v. Flint, 61 Wash. 
460, 112 Pac. 633; Bock v. Sorenson, 53 
Wash. 558, 102 Pac. 428; Del Notaro v. 
Douglas, 55 Wash. 493, 104 Pac. 774; 
Kinder v. Poulsen, 59 Wash. 289, 109 Pac. 
795; Jaggy v. Rooney, 61 Wash. 381, 112 
Pac. 367; Naden v. Christopher, 62 Wash. 
413, 113 Pac. 1116; Leitch v. Young, 60 
Wash. 446, 111 Pac. 449; Jones v. Nelson, 
61 Wash. 167, 112 Pac. 88; Jones v. Kehoe, 
61 Wash. 422, 112 Pac. 497; Catlin v. Shel- 
don, 56 Wash. 423, 105 Pac. 828; Matsger 
v. Page, 62 Wash. 170, 113 Pac. 254; Brown 
& Bros. Mercantile Co. v. Sherrod, 53 Wash. 
132, 101 Pac. 481; In re Third, Fourth and 
Fifth Avenues, Seattle, 55 Wash. 519, 104 
Pac. 799; Fidelity & Deposit Co. v. Oliver, 
57 Wash. 31, 106 Pac. 483; Sparks v. Bemis 
Bros. Bag Co., 62 Wash. 625, 114 Pac. 442; 
Holden v. Romano, 61 Wash, 458, 112 Pac. 
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489; Barkley v. American Sav. Bank & 
Trust Co., 61 Wash. 415, 112 Pac. 495. 

Error cannot be urged in failing to allow 
defendant’s entire cross-claim for damages 
for delay, where the same was put in issue, 
the evidence was not all brought up on ap- 
peal, the statement of facts recites that evi- 
dence was introduced tending to support the 
findings of fact made by the court, and the 
court found that the cross-claim for dam- 
ages was not proven except as to the items 
allowed: Seattle Turning and Scroll Works 
v. Eckloff, 63 Wash. 82, 114 Pac. 893. 

Upon an issue as to whether a marriage 
ceremony was performed between an Indian 
woman and a white man, findings will not be 
disturbed on appeal where the evidence was 
so contradictory that it is difficult to reach 
a conclusion without a personal view and 
hearing of the witnesses: Weatherall v. 
Weatherall, 63 Wash. 526, 115 Pac. 1078. 

Findings upon conflicting evidence will 
not be disturbed on appeal unless manifestly 
unjust: Sloan v. West, 63 Wash. 623, 116 
Pac. 272. 

Findings upon conflicting and irreconcil- 
able evidence will not be disturbed on ap- 
peal: Seattle Merchants’ Assn. v. Germania 
Fire Ins. Co., 64 Wash. 115, 116 Pac. 585. 

A finding of a rescission of a contract on 
May 5th will not be disturbed because the 
only evidence of a rescission was on the 2d 
and 3d, it not appearing that the court at- 
tached importance to the date: Fries v. 
Lockwood, 64 Wash. 221, 116 Pac. 640. 

Upon a square issue of fact, affirmed on 
one side and denied on the other, findings 
on conflicting evidence will not be disturbed 
on appeal unless against the clear prepon- 
derance of the evidence: Veysey Brothers 
v. Bishop Mill Co., 64 Wash. 238, 116 Pac. 
843. 

Where findings are supported by the pre- 
ponderance of the evidence, they will not be 
disturbed on appeal: Milton v. Crawford, 65 
Wash. 145, 118 Pac. 32. 

The findings of a trial judge upon à 
tedious accounting upon numerous involved 
items will not be disturbed on appeal if sup- 
ported by the evidence and a correct con- 
struction of the contract: Roy & Roy Mill 
Co. v. Hiteheoek-Kelly Shingle & Lumber 
Co., 65 Wash. 317, 118 Pac. 1119. 

Findings on conflicting evidence will not 
be disturbed on appeal where the evidence 
does not so preponderate on one side or the 
other as to warrant interference: Mohr v. 
Pierce County, 65 Wash. 370, 118 Pac. 321, 
119 Paec. 747, 

Findings supported by the evidence, al- 
though conflicting, will not be disturbed on 
appeal where the trial judge had the advan- 
tage of seeing and hearing the witnesses and 
also of a view of the premises: Taylor v. 
Finch Investment Co., 65 Wash. 435, 118 
Pac. 330. 

Upon a direct controversy between the 
evidence of the parties, both of whom are 
about equally corroborated, findings of the 
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trial judge, who heard and saw the wit- 
nesses, will not be disturbed on appeal: Sum- 
ner Iron Works v. Winkleman Lumber Co., 
66 Wash. 14, 118 Pac. 886. 

Findings upon conflicting testimony, sup- 
ported by the evidence, will be sustained on 
appeal: Brown v. Rogers, 66 Wash. 239, 119 
Pac. 1135. 


Where the evidence is not brought up, 
findings of fact, complete and sufficient as 
to every essential fact in the case, and not 
excepted to, are conclusive; and it cannot 
be assumed that the evidence supports the 
decree: Architectural Decorating Co. v. 
Nicklason, 66 Wash. 198, 119 Pac. 177. 


Findings outside the issues in a divorce 
case do not vitiate a decree supported by 
other findings: Powell v. Powell, 66 Wash. 
561, 119 Pac. 1119. 

Findings upon conflicting evidence will 
not be disturbed on appeal if sustained by 
sufficient evidence, where the trial judge 
heard and saw the witnesses: Hillman v. 
Donaldson, 67 Wash. 410, 121 Pac. 866. 

Where the evidence is brought up on ap- 
peal, the findings will not be given a tech- 
nical construction, but the case will be con- 
sidered on its merits: Gibson v. Gibson, 67 
Wash. 474, 122 Pac. 15. 

Findings upon conflicting evidence will 
not be disturbed on appeal, when sustained 
by a preponderance of the evidence: Hof- 
stetter v. Sound Trustee Co., 67 Wash. 537, 
122 Pac. 6. 

Findings of the tria] court in a divorce 
case will not be disturbed, where they de- 
pend upon the weight of conflicting evi- 
dence: Brogna v. Brogna, 67 Wash. 687, 122 
Pac. 1. 

Findings upon conflicting evidence will 
not be disturbed if sustained by any evi- 
dence: Falls City Machinery & Supply Co. 
v. Goodstein, 69 Wash. 549, 125 Pac. 786. 

Findings in favor of the plaintiff upon 
conflicting evidence will not be disturbed on 


‘appeal, when supported by evidence, and 


there was not such preponderance in defend- 
ant’s favor as to entitle him to a dismissal: 
Sherman v. Pittwood, 71 Wash. 515, 128 Pac. 
1048. 

Findings of the trial court will not be 
disturbed on appeal, where they are sus- 
tained by the fair preponderance of the evi- 
dence: Brounty v. Majors, 71 Wash. 571, 
129 Pac. 93. 

Findings upon conflicting evidence, where 
the trial court saw and heard the witnesses, 
will not be disturbed on appeal, when sus- 
tained by the evidence: Ward v. Gaffney, 70 
Wash. 119, 126 Pac. 83. 

Findings upon conflicting evidence will 
not be disturbed on appeal if sustained by 
the preponderance of the testimony: Moses 
Land Scrip ete. Co. v. Stack-Gibbs Lumber 
Co., 70 Wash. 121, 126 Pac. 103. 

Findings on conflicting evidence where the 
witnesses were heard below at first hand are 
entitled to much weight on appeal: Blake- 
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Rutherford Farms Co. v. Holt Mfg. Co., 70 
Wash. 192, 126 Pae. 418. 

Findings upon conflicting evidence will 
not be disturbed on appeal, especially where 
the evidence as brought up contains refer- 
ences to exhibits that are unintelligible: Otis 
Elevator Co. v. Johnson, 70 Wash. 339, 126 
Pac. 894. 

Findings upon conflicting evidence, by a 
trial judge who saw and heard the witnesses, 
will not be disturbed on appeal: Stocking v. 
Boyer, 70 Wash. 615, 127 Pac. 194. 

The findings are conclusive where no state- 
ment of facts is brought to the supreme 
court, and if they support the judgment, it 
must be affirmed: Dabney v. Stearns, 70 
Wash. 579, 127 Pac. 192. 

Findings based on conflicting testimony, 
but amply sustained by the evidence, wi 
not be disturbed on appeal: Rice v. Ahlman, 
70 Wash, 6, 126 Pac. 64. 


FINDINGS, WHEN REVERSED.—In 
an equity case tried de novo on appeal, the 
supreme court is not bound by the findings 
of the trial court: Cushing v. Heuston, 53 
Wash. 379, 102 Pac. 29. 

Upon a trial de novo in the supreme court, 
findings upon conflicting evidence will be 
set aside where the supreme court is con- 
vinced that the evidence preponderates in 
favor of the appellant and undisputed cir- 
cumstances support his witnesses: Dougherty 
v. Soll, 70 Wash. 407, 126 Pac. 924. 

On appeal in an equity case, the supreme 
court is not bound by the findings of the 
lower court, especially where written evi- 
dence conflicts with oral testimony resting 
on memory, as there is a trial de novo on 
appeal: Pacific Lumber & Timber Co. v. 
Dailey, 60 Wash. 566, 111 Pac. 869. 

A finding that a corporation purchasing a 
business of another assumed all obligations 
incurred in the business cannot be predi- 
cated alone on allegations that were denied, 
there being no evidence on the subject: Hal- 
lidie Co. v. Washington Brick etc. Co., 70 
Wash. 80, 126 Pac. 96. 

Upon reviewing an order dissolving an at- 
tachment, the supreme court is not called 
upon to follow the findings of the lower 
court upon disputed questions of fact, where 
the hearing was entirely upon affidavits: 
Holt Mfg. Co. v. Thomas, 69 Wash. 488, 125 
Pac. 772. 


FINDINGS OF REFEREE.—The find- 
ings of a referee upon conflicting evidence 
sustained by the trial court will not be dis- 
turbed on appeal: Miller v. Cauyhren, 59 
Wash, 554, 110 Pac. 32. 

Error cannot be predicated upon the fail- 
ure of a commissioner to take the oath, 
where his report is only advisory and the 
court heard other evidence: Jaggy v. Rooney, 
61 Wash. 381, 112 Pac. 367. 

Error cannot be predicated upon a ref- 
eree’s allowance of an amendment to the 
pleadings, where the party was not misled 
and offered evidence on the issue, and did 
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not make the specifie objection in opposin 

affirmation of the referee’s report: Wals 

a Co. v. Chaney, 67 Wash. 583, 122 
ac. 10. 


HARMLESS ERROR — PREJUDICE, 
AND RIGHTS AFFECTED: See 4 Rem- 
ington’s “Appeal and Error,” §§ 423—434; 
Burbank v. Pioneer Mut. Ins. Assn., 60 
Wash. 253, 110 Pac. 105; Biggs v. Hoffman, 
60 Wash. 495, 111 Pac. 576; Buttz v. Cook, 
62 Wash. 90, 113 Pac. 282; Sound Inv. Co. 
v. Bellingham Bay Land Co., 53 Wash. 470, 
102 Pac. 234; Eastern Outfitting Co. v. 
Manheim, 59 Wash. 428, 35 L. R. A., N. S., 
251, 110 Pac. 23; White v. Ratliff, 61 Wash. 
383, 112 Pac. 502; Bluher v. Earles, 61 
Wash. 84, 111 Pac. 1057; Knust v. Bullock, 
59 Wash. 141, 109 Pac. 329; Aries v. Mut. 
Life Ins. Co., 54 Wash. 269, 103 Pac. 50; 
Thornton v. Dow, 60 Wash. 622, 32 L. R. A., 
N. S., 968, 111 Pac. 899; Hemmingson v. 
Carbon Hill Coal Co., 62 Wash. 28, 112 
Pac. 1111; Shaw v. Lobe, 58 Wash. 219, 29 
L. R. A., N. S., 333, 108 Pac. 450; McKivor 
v. Savage, 60 Wash. 135, 110 Pac. 811; 
Buttz v. Cook, 62 Wash. 90, 113 Pac. 282; 
Jones v. Nelson, 61 Wash. 167, 112 Pac. 88; 
Gottschalk v. Meisenheimer, 62 Wash. 299, 
113 Pac. 765, 115 Pac. 79. 


Error in refusing a dismissal without 
prejudice as to all the lands sought to be 
registered under the Torrens act cannot be 
said to be harmless merely because the title 
to the land was not adjudicated, the statute 
requiring the court to enter a dismissal 
without prejudice when asked for: Krutz v. 
Dodge, 66 Wash. 178, Ann. Cas. 1913C, 869, 
119 Pac. 188. 


Error in denying a change of venue is 
not prejudicial, where, on trial de novo, the 
judgment must be sustained in any event: 
Stahl v. Schwartz, 67 Wash. 25, 120 Pac. 
856. 

A decision, based upon an erroneous 
ground, will be sustained if correct upon 
any ground: Hammond v. Mau, 69 Wash. 
204, 40 L. R. A., N. S., 1142, 124 Pac. 377. 

It is error without prejudice for the 
court, in a prosecution for attempt to rob, 
to inadvertently instruct the jury that the 
crime of attempted robbery includes the 
lesser offense of, grand larceny, where no 
finding was made thereon and the error did 
not enter into the verdict: State v. Baker, 
69 Wash. 589, 125 Pac. 1016. 

Upon appeal from an order decreeing an 
accounting, a judgment preserving to the 
parties property of the value of five thou- 
sand dollars, which in case of reversal 
would be a total loss by reason of a rever- 
sion, will not be disturbed for technical 
errors: Rice v. Ahlman, 70 Wash. 6, 126 
Pac. 64. 

Failure to strictly adhere to the correct 
rule of damages in propounding questions to 
a witness is harmless where the same testi- 
mony would have been elicited had the ques- 
tions been asked in the correct form: Pur- 
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= v. Warburton, 70 Wash. 129, 126 Pac. 


In an action tried to the court, it is not 
prejudicial error to refuse to compel the 
plaintiff to elect between a cause of action 
„hen an implied contract for services ren- 
dered, and a second cause of action upon 
a promissory note alleged to have been 
given as collateral security for the account 
due for services, where judgment was asked 
only upon the first cause of action and the 
note was ignored at the trial and in the 
decision: Blom v. Blom Codfish Co., 71 
Wash. 41, 127 Pac. 596. 

Error in requiring an election is harmless, 
where from the record it is evident that the 
action was properly dismissed because the 
contract sued on had been mutually aban- 
doned: Lamar v. Anderson, 71 Wash. 314, 
128 Pac. 672. 

In an action tried to the court, it is not 
material whether the court used the proper 
measure of damages, where there was ample 
evidence to warrant the court’s finding of 
damages: Guinn v. Roelfs, 71 Wash. 342, 
128 Pac. 653. 


AS TO PLEADINGS: See 4 Remington’s 
Digest, “Appeal and Error,” §§ 437-440; 
State ex rel. Forney v. Superior Court, 55 
Wash. 215, 104 Pac. 200; Pack v. Peabody, 
58 Wash. 76, 107 Pac. 839; Dickerman v. 
Reeder, 59 Wash. 405, 109 Pac. 1060; Las- 
ityr v. Olympia, 61 Wash. 651, 112 Pac. 
752; McLeod v. Russell, 59 Wash. 676, 110 
Pac. 626. 


Upon an application to withdraw a plea 
of guilty, it 18 not prejudicial error to re- 
ceive affidavits as to the guilt of the accused, 
as they are immaterial: State v. Cimini, 53 
Wash. 268, 101 Pac. 891. 


The failure of a complaint to state a 
eause of action is immaterial where evi- 
dence was admitted without objection broad- 
ening the issue and establishing a cause of 
action: Pennsylvania Casualty Co. v. Wash- 
ington Portland Cement Co., 63 Wash. 689, 
116 Pae. 284. 

Error in excluding a counterclaim is not 
prejudicial to the plaintiff, and will not be 
considered on plaintiffs’ appeal, in the ab- 
sence of a cross-appeal by defendant: 
Perolin Co. v. Young, 65 Wash. 300, 118 
Pace. 1. 

Defendant owners, in an action to fore- 
elose a mechanic’s lien, cannot allege error in 
failure to sustain a demurrer to the cross- 
complaint of the defendant contractor as pre- 


mature, where the defect was not disclosed’ 


on the face of the cross-complaint, the con- 
tractor was properly made a party and 
compelled to answer, and the plaintiffs 
joined issue thereon seeking affirmative re- 
lief against the contractor, and went to 
trial on the merits: Seattle Turning and 
Scroll Works v. Eckloff, 63 Wash. 82, 114 
Pac. 893. 

In an action upon a note, error in ruling 
upon a cross-complaint relating to a second 
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note not yet matured is harmless where the 
issues thereon were tried out upon a sup- 
plemental complaint and answer after ma- 
turity of the second note: Gibson v. Feeney, 
66 Wash. 531, 120 Pac. 97. 

On appeal from justice court, an order 
purporting to amend the complaint upon 
which the accused was tried in justice court 
will not be held to deprive the accused of 
any substantial right, where the complaint 
had been amended in justice court by agree- 
ment before plea thereto, and accused was 
actually tried on the same charge as in the 
justice court, and the defendant pleaded 
not guilty after the so-called amendment: 
State v. McKinney, 66 Wash. 176, 119 Pac. 
179. 


INTERLOCUTORY PROCEEDINGS.— 
In an action of unlawful detainer, it is not 
prejudicial error that the court refused to 
quash the writ of restitution, where the 
defendant had not been disturbed in his pos- 
session, and upon final judgment for plain- 
tiff, appealed and gave a supersedeas bond 
conditioned that he would abide the judg- 
ment of the court: Westmoreland Co. v. 
Howell, 62 Wash. 146, 113 Pac. 281. 


SELECTION AND IMPANELING OF 
JURORS.—It is not prejudicial error, in 
polling a jury, for the court to make addi- 
tional inquiries as to how each juror found 
on certain questions: Hall v. Northwest 
Lumber Co., 61 Wash. 351, 112 Pac. 369. 

Comment on the facts pending a motion 
to quash the jury panel cannot be assigned 
as error, when the jury had not been called 
to the box and the record does not show 
that any juror was present: State v. Leroy, 
61 Wash. 405, 112 Pac. 635. 


CONDUCT OF TRIAL—MISCONDUCT 
OF JUDGE: See 4 Remington’s Digest, 
“Appeal and Error,” $$ 443, 444; Shaw v. 
Spencer, 57 Wash. 587, 107 Pac. 383; Port- 
land & Seattle R. Co. v. Skamania Boom Co., 
59 Wash. 191, 109 Pac. 814; Hillman v. 
Stanley, 56 Wash. 320, 105 Pac. 816; Swan- 
son v. Pacific Shipping Co., 60 Wash. 87, 
110 Pac. 795; State v. McDowell, 61 Wash. 
398, Ann. Cas. 1912C, 782, 32 L. R. A., 
N. S., 414, 112 Pac. 521; Hewitt v. Seattle, 
62 Wash. 377, 32 L. R. A., N. S., 632, 113 
Pac. 1084. 

An objection that the regular superior 
court judge of the county, who was a witness 
for the state, was guilty of improper con- 
duct in mingling with the other witnesses 
and manifesting an interest in the prosecu- 
tion, comes too late when first made on mo- 
tion for a new trial: State v. Smails, 63 
Wash. 172, 115 Pac. 82. 

Language of the judge calculated to 
prejudice the jury is not ground for a re- 
versal where the record shows it was not in 
the presence of the jury: Wiles v. Northern 
Pac. R. Co., 66 Wash. 337, 119 Pac. 810. 


ARGUMENTS AND CONDUCT OF 
COUNSEL: See 4 Remington’s Digest, 
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“Appeal and Error,” § 445; Buckles v. Rey- 
nolds, 58 Wash. 485, 108 Pac. 1072; Lasityr 
v. Olympia, 61 Wash. 651, 112 Pac. 752; 
Chicago M. & P. S. R. Co. v. True, 62 Wash. 
646, 114 Pac. 515. 


Prejudicial error cannot be predicated on 
an improper insinuation of the prosecuting 
attorney on cross-examination of the defend- 
ant’s witness, where an objection thereto was 
promptly sustained and the jury were in- 
structed to disregard it: State v. Smails, 
63 Wash. 172, 115 Pac. 82. 


Error cannot be predicated upon improper 
argument of counsel to the jury, where it 
was not preserved in the record on appeal, 
and no motion was made below to strike it 
or to instruct the jury to disregard it: State 
v. Smails, 63 Wash. 172, 115 Pac. 82. 

The statement of the prosecuting attorney 
in his opening to the jury, on a trial for 
embezzlement of twenty-two thousand dol- 
lars, that he expected to prove the embezzle- 
ment of one hundred and fifty-three dollars 
and thirty-three cents and other similar em- 
bezzlements not covered by the indictment, 
and the refusal of the court to sustain ex- 
ception thereto or withdraw the same, is not 
prejudicial error requiring a new trial, 
where no evidence thereof was offered at 
the trial: State v. Boone, 65 Wash. 331, 118 
Pac. 46. 

Error cannot be predicated upon remarks 
of the prosccuting attorney, made upon ob- 
jecting to a motion in the presence of the 
jury, where no request was made to instruct 
the jury as to their effect: State v. Malla- 
han, 66 Wash. 21, 118 Pac. 898. 

As to reversal on the ground of improper 
remarks by counsel to or in presence of the 
jury, see note in 46 L. R. A. 641. 

The arbitrary interruption by the court 
of proper argument of counsel, as going be- 
yond the instructions, will be held harmless 
error, unless it appears from the whole rec- 
ord that otherwise a different verdict would 
probably have been returned: International 
Mercantile & Bond Co. v. Shaw-Wells Co., 67 
Wash, 369, 121 Pac. 834. 

It is not prejudicial error that counsel in 
argument to the jury made an improper re- 
mark, which, on objection, the court in- 
structed the jury to disregard: State v. 
Marion, 68 Wash. 675, 124 Pac. 125. 


ADMISSION OF EVIDENCE: Sce 4 
Remington’s Digest, “Appeal and Error,” 
§§ 447-456; Hase v. Seattle, 57 Wash. 230, 
107 Pac. 515; State v. Le Pitre, 54 Wash. 
166, 193 Pac. 27; State v. Quinn, 56 Wash. 
295, 105 Pac. 818; Collins v. Hazel Lumber 
Co., 54 Wash. 524, 103 Pac. 798; Tindall v. 
Northern Pac. R. Co., 58 Wash. 118, 107 Pac. 
1045; Horton v. Seattle, 61 Wash. 301, 112 
Pac. 366; State v. Leroy, 61 Wash. 405, 112 
Pac. 635; Chicago M. & P. S. R. Co. v. 
True, 62 Wash. 646, 114 Pac. 515; Gray’s 
Harbor Boom Co. v. Lownsdale, 54 Wash. 
83, 102 Pac. 1041, 104 Pac. 267; Hastie v. 
Jenkins, 53 Wash. 21, 101 Pac. 495; Parks 
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v. Elmore, 59 Wash. 584, 110 Pac. 381; 
Smith v. Smith, 56 Wash. 461, 105 Pac. 
1030; Hawkes v. Hoffman, 56 Wash. 120, 
24 L. R. A., N. S., 1038, 105 Pac. 156; 
Williams v. Hewitt, 57 Wash. 62, 135 Am. 
St. Rep. 971, 106 Pac. 496; Schaad v. Rob- 
inson, 59 Wash. 346, 109 Pac. 1072; Law- 
son v. Black Diamond Coal Mining Co., 53 
Wash. 614, 102 Pac. 759; Eichbaum v. Cald- 
well Bros. Co., 58 Wash. 163, 107 Pac. 434; 
Hackett v. Scott, 59 Wash. 390, 101 Pac. 
1030; State v. Poyner, 57 Wash. 489, 107 
Pac. 181; Luper v. Henry, 59 Wash. 33, 109 
Pac. 208; State v. Leroy, 61 Wash. 405, 112 
Pac. 635; Driver v. Galland, 59 Wash. 201, 
109 Pac. 593; Hewitt v. Seattle, 62 Wash. 
377, 32 L. R. A., N. S., 632, 113 Pac. 1084; 
Malsch v. Waggoner, 62 Wash. 470, 114 
Pac. 446; Sipes v. Puget Sound Elec. R., 
54 Wash. 47, 102 Pac. 1057; Hoseth v. 
Preston Mill Co., 55 Wash. 416, 104 Pac. 
612; Quinn v. Review Pub. Co., 55 Wash. 
69, 133 Am. St. Rep. 1016, 19 Ann. Cas. 
1077, 104 Pac. 181; Anderson v. Globe Nav. 
Co., 57 Wash. 502, 107 Pac. 376; Mrozevich 
v. Western Steel Corp., 61 Wasb. 668, 112 
Pac. 925. 

The erroneous admission of an unidenti- 
fied photograph of the scene of the acci- 
dent is so prejudicial as to require a 
reversal, where undue prominence was 
given to it by statements of the trial judge 
declaring it to be identical with an ex- 
hibit used on a former trial, when it was 
not, and manifesting uncalled for feeling 
and accusing appellant’s counsel with bad 
faith: Pantages v. Seattle Electric Co., 63 
Wash. 159, 114 Pae. 1044. 

It is not prejudicial error that by inad- 
vertence a witness gave part of his testi- 
mony without being sworn, where it was 
immediately withdrawn, and repeated after 
the witness was sworn: State v. Morrow, 
63 Wash. 297, Ann. Cas. 1912D, 570, 115 
Pac. 161. 

Where the accused withdrew objections 
to testimony expecting the answers to be 
favorable, he cannot predicate error there- 
on: State v. Stone, 66 Wash. 625, 120 Pac. 
76. 

In a prosecution for practicing medicine 
without a license, it 18 not error that, on 
cross-examination of the prosecutrix, who 
was asked if the defendant took her tem. 
perature, the court refused to strike out 
the answer, “No she used a vibrator on 
me,” especially where the defendant later 
testified to having used a vibrator: State 
v. Greiner, 63 Wash. 46, 114 Pac. 897. 

Upon a prosecution for maintaining a nui- 
sance by the sale of liquors without a 
license, error in admitting evidence to 
show that the liquor was kept in the place 
is harmless where there was no dispute 


upon that question: State v. Falkenstine, 


64 Wash. 432, 117 Pac. 254. 

Error in the admission of secondary evi- 
dence of the contents of a letter is harm- 
less where the loss of the letter was subse- 
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quently established: Loving v. Maltbie, 64 
Wash. 336, 116 Pac. 1086. 

Error in the admission of incompetent 
evidence is harmless where there is a trial 
de novo on appeal: Loving v. Maltbie, 64 
Wash. 336, 116 Pac. 1086. 

The erroneous admission of evidence 
which might have affected the verdict will 
not be held harmless because the convic- 
tion was sustained by other evidence, un- 
less it is clearly shown that it was non- 
prejudicial: State v. Nist, 66 Wash. 55, 
Ann. Cas. 1912C, 409, 118 Pac. 920. 

In an action for wrongful death, it is 
Dot prejudicial error to allow the widow to 
testify as to the number of her children 
and how the deceased supported them, 
when it is not claimed that the damages 
are excessive: Burger v. Taxicab Motor 
Co., 66 Wash. 676, 120 Pac. 519. 

In a prosecution for assault, the exclu- 
sion of evidence of the character of the 
wound, taken in connection with a remark 
of the prosecuting attorney that the person 
assaulted had since died, is not prejudicial 
in that the jury might be led to believe 
that death resulted from the assault, where 
the jury were instructed that the remark 
could be considered only to account for the 
absence of the party as a witness, and es- 
pecially where the wound was described 
by the attending physician: State v. 
O’Brien, 66 Wash. 219, 119 Pac. 609. 

In an action for services as a trained 
nurse, the admission of irrelevant evidence 
as to articles furnished by the plaintiff is 
not prejudicial, where there was no evi- 
dence of their value and the instructions 
only permitted recovery for the reasonable 
value of the service: Brennan v. Healy, 67 
Wash. 258, 121 Pac. 59. 

Error in the admission of evidence in a 
case tried by a court without a jury is 
harmless, where no finding is or need be 
predicated thereon: Haynes v. Seattle, 69 
Wash. 419, 125 Pac. 147. 

The admission of immaterial evidence is 
harmless where it could not have misled 
the jury: Breese v. Hunt, 67 Wash. 398, 
121 Pac. 853. 

In a prosecution for violating the local 
option law, it is harmless to receive in evt- 
dence the certificate of federal internal 
revenue collector, that a special tax stamp 
had been issued to defendant as a retail 
liquor dealer, where defendant testified 
that he had purchased such a tax stamp: 
State v. Baker, 67 Wash. 595, 122 Pac. 335. 

Upon a prosecution for obtaining prop- 
erty upon false pretenses as to the iden- 
tity of a person, it is not prejudicial error 
to exclude evidence of a witness as to 
whether he had met the person at a certain 
time in a certain city, in the absence of 
any offer to show whether the witness 
knew him as the party he was represented 
to be or whether he was generally known 
in that city by such name, and where the 
defendant had testified that he did know 
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the man by that name in that city: State 
v. Elliott, 68 Wash. 603, 123 Pac. 1089. 


In an action for breach of written war- 
ranty of a traction engine, the admission 
of oral evidence as to negotiations merged 
in the written agreement is not prejudicial, 
where the oral representations did not go 
beyond the implied warranty that the ma- 
chine was adapted to the purpose for 
which it was sold: Blake-Rutherford Farms 
Co. v. Holt Mfg. Co., 70 Wash. 192, 126 
Pac. 418. 


In a personal injury case, error, if any, 
in permitting the plaintiff to testify that 
he had a wife a three children is not 
prejudicial, where it was shown by other 
evidence that he had a home and wife: 
Eoff v. Spokane, Portland & Seattle R. 
Co., 70 Wash. 270, 126 Pac. 533. 


Where the jury gave plaintiff a verdict 
for thirty-five thousand dollars for the 
alienation of the affections of her husband 
aged nearly fifty years, by a woman of 
fifty-six, it cannot be said that an instruc- 
tion to disregard the wealth of the parties 
cured error in admitting evidence tending 
to show the defendant’s great wealth: Phil- 
a v. Thomas, 70 Wash. 533, 42 L. R. A., 

. 8., 582, 127 Pac. 97. 


The admission of account-books in evi- 
dence cannot be alleged as error where the 
items considered in the account were credits 
favorable to appellant and reduced the 
claim: Blom v. Blom Codfish Co., 71 Wash. 
41, 127 Pac. 596. 


Error cannot be predicated on the ad- 
mission of improper evidence going to the 
question of damages where it is not 
claimed that the verdict was excessive: 
Keough v. Seattle Elec. Co., 71 Wash. 466, 
128 Pac. 1068. 


In a prosecution for editing printed mat- 
ter tending to encourage disrespect for the 
law, it is not prejudicial error that certain 
improper evidence was received to prove 


that the article tended to have that effect, 


where the printing was admitted and 
clearly on its face had that effect and in- 
cited the commission of crime, since it 
became the duty of the court to instruct 
the jury what the effect of the article was 
as a matter of law: State v. Fox, 71 Wash. 
185, 127 Pac. 1111. 


EXCLUSION OF EVIDENCE: See 4 
Remington’s Digest, “Appeal and Error,” 
$$ 457-459; Maughlin Mill Co. v. Hamil- 
ton, 61 Wash. 66, 111 Pac. 1067; Coffer v. 
Erickson, 61 Wash. 559, 112 Pac. 643; Sil- 
ver v. London Assurance Corp., 61 Wash. 
593, 112 Pac. 666; Brown v. Seattle, 57 
Wash. 314, 106 Pac. 1113; Shaw v. Wood- 
land Shingle Co., 61 Wash. 56, 111 Pac. 
1070; State Bank of Washington v. Spo- 
kane-Columbia River R. & Nav. Co., 53 
Wash. 528, 102 Pac. 414; Sanpere v. San- 
pair, 57 Wash. 524, 107 Pac. 369; Buttz 
v. Cook, 62 Wash. 90, 113 Pac. 282. 
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On a trial for robbery, error in exclu- 
ding the accused’s explanation of what he 
did between the time of the transaction 
and his arrest is not prejudicial, where 
there was no evidence of flight: State v. 
Brache, 63 Wash. 396, 115 Pac. 853. 

The exclusion of evidence is harmless 
where it was admitted later, or where its 
subsequent admission was error favorable 
to the appellant: State v. Phillips, 65 
Wash. 324, 118 Pac. 43. 

It is not prejudicial error to exclude evi- 
dence of reputation in an action for mali- 
cious prosecution, where the cause of action 
for injury to reputation was abandoned 
by the plaintiff: Finigan v. Sullivan, 65 
Wash. 625, 118 Pac. 888. 

Error in excluding a question as to 
whether the defendant prevented a female 
from leaving a house of prostitution is 
cured by permitting her to answer whether 
anyone had done so: State v. State, 66 
Wash. 625, 120 Pac. 76. 

It is not Fai et error to exclude the 
evidence of a physician as to the condi- 
tion of a fracture at the time of the in- 
jury, where he made a physical examina- 
tion just before the trial and testified as 
to its condition at that time, and the ex- 
cluded evidence would have added nothing 
material: Campbell v. Winslow Lumber Co., 
66 Wash. 507, 119 Pac. 832. 

On a trial de novo, error in the exclu- 
sion of a deposition which is brought up 
on appeal is harmless: Metcalf v. Sack- 
man, 66 Wash. 580, 120 Pac. 84. 

It is harmless to exclude the answer to 
a question which would not have changed 
the result: Seattle Automobile Co. v. Stim- 
son, 66 Wash. 548, 120 Pac. 73. 

Error in the exclusion of evidence is not 
prejudicial where the fact was clearly 
proven by other evidence: Warren v. Kear- 
ney, 63 Wash. 369, 115 Pac. 739. 

Error in excluding evidence is cured 
where the fact was established by other 
evidence: State v. King, 67 Wash. 651, 122 
Pac. 323. 

In an equity case, it is not reversible 
error to exclude evidence where the facts 
so far as material were shown by other 
evidence: Berens v. Cox, 70 Wash. 627, 127 
Pac. 189. 

In an action tried to the court, errors 
of law in the rejection or admission of evi- 
dence are not prejudicial, where the re- 
sult would not have been different: Moses 
Land Scrip ete. Co. v. Stack-Gibbs Lumber 
Co., 70 Wash. 121, 126 Pac. 103. 

Error in excluding evidence is cured 
where it was subsequently admitted: State 
v. Wilson, 68 Wash. 464, 123 Pac. 795. 

Error cannot be predicated upon sus- 
taining an objection to two questions be- 
cause united as one, one of which was 
improper, where appellant did not avail 
himself of an opportunity to sever the 
questions: State v. Counort, 69 Wash. 361, 
41 L. R. A., N. S., 95, 124 Pac. 910. 
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Error in the exclusion of evidence is not 

rejudicial where from the whole record 
it appears that the fact was established by 
other evidence: Klodek v. May Creek Log- 
ging Co., 71 Wash. 573, 129 Pac. 99. 


INSTRUCTIONS TO JURY: See 4 Rem- 
ington’s Digest, “Appeal and Error,” §§ 
Pealer v. Gray’s Harbor Boom 
Co., 54 Wash. 415, 103 Pac. 451; State v. 
Poyner, 57 Wash. 489, 107 Pac. 181; Engel- 
king v. Spokane, 59 Wash. 446, 29 L. R. A., 
N. 8, 481, 110 Pac. 25; Coffer v. Erickson, 
61 Wash. 559, 112 Pac. 643; McAdam v. 
Russell, 61 Wash. 176, 112 Pac. 345; Besel- 
off v. Strandberg, 62 Wash. 36, 113 Pac. 
250; Edwards v. Seattle, Renton ete. R. 
Co., 62 Wash. 77, 113 Pac. 563; Averbuch 
v. Great Northern R. Co., 55 Wash. 633, 
104 Pac. 1103; LaBee v. Sultan Logging 
Co., 59 Wash. 341, 109 Pac. 1023; Beseloff 
v. Strandberg, 62 Wash. 36, 113 Pac. 250; 
Northern Pac. R. Co. v. Myers-Parr Mill 
Co., 54 Wash. 447, 103 Pac. 453; Helland 
v. Bridenstine, 55. Wash. 470, 104 Pac. 626; 
Grant v. Armstrong, 55 Wash. 365, 104 Pac. 
632; Scherrer v. Seattle, 52 Wash. 4, 100 
Pac. 144; Dunkin v. Hoquiam, 56 Wash. 
47, 105 Pac. 149; Manvell v. Weaver, 61 
Wash. 23, 111 Pac. 890; Cook v. Danaher 
Lumber Co., 61 Wash. 118, 112 Pac. 245; 
Myhra v. Chicago, M. & P. 8. R. Co., 62 
Wash. 1, 112 Pac. 939; State v. Wilson, 58 
Wash. 123, 108 Pac. 1. 


Upon a conviction of murder in the sec- 
ond degree, error in instructions in defining 
deliberation and premeditation is immate- 
rial: State v. Phillips, 59 Wash. 252, 109 
Pac. 1047. 

As to effect of erroneous instruction as to 
higher degree of crime where jury are 
properly instructed as to, and find verdict 
for, lower degree, see note in 14 Ann. Cas. 
968. 


A needlessly long instruction ‘will not 
be held prejudicial, as a matter of law, as 
singling out the evidence of the accused, 
when the appellate court is unaided by the 
evidence and the instruction appears cor- 
rect in the abstract: State v. Letica, 61 
Wash. 629, 112 Pac. 748. 

In a charge on the subject of self-defense, 
the inapt use of the expression “justified 
by necessity,” 1s not reversible error where 
the instruction, considered as a whole in 
the light of other instructions, falsely states 
the law, although, if considered alone, it 
might be prejudicial: State v. Letica, 61 
Wash, 629, 112 Pac. 748. 

In an action for slander in charging in- 
cest, in which the defendant pleaded in jus- 
tification that the charges were true, and 
that was the principal issue and the fact 
of publication was not seriously denied, it 
is not prejudicial error that the court in- 
structed the jury that they must find for 
the defendant if the charges were true, 
“otherwise for the plaintiffs,” where, by 
other instructions, the burden of proving the 
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complaint was placed u 
Warren v. Kearney, 63 
739. 

Where the jury is not misled, it is not 
prejudicial error that the instructions were 
not given in the usual order and that those 
consistent with the plaintiff’s theory were 
given last: Warren v. Kearney, 63 Wash. 
369, 115 Pae. 739. | 

In instructions defining the charge of 
practicing medicine without a license, it is 
not error to state the legal effect of the 
eomplaint, rather than follow its language: 
State v. Greiner, 63 Wash. 46, 114 Pac. 897. 

Error in instruetions to the jury cannot 
be reviewed on appeal in the absence of 
evidence or any statement of facts on ap- 
peal from which it can be ascertained that 
the instructions were prejudicial to the ap- 
pellant under the testimony produced and 
the verdict rendered: Morgan v. Bankers’ 
Trust Co., 63 Wash. 476, 115 Pac. 1047. 

As to refusal to charge as requested when 
the substance of the request occurs else- 
where in the instructions, see note in 69 L. 
R. A. 213. 

Upon a charge of murder, an erroneous 
instruction as to premeditation is harmless 
where the juy found that there was no pre- 
meditation, and convicted defendant of 
murder in the second degree: State v. 
Blaine, 64 Wash. 122, 116 Pac. 660. 

On a trial for murder, it is harmless to 
instruct as to first and second degree as- 
sault, which may not be included in the 
charge, where the defendant requested the 
instructions, and where the Juy found a 
verdict of murder in the second degee: State 
v. Blaine, 64 Wash. 122, 116 Pac. 660. 

As to effect of erroneous instructions as 
to higher degree of crime when jury are 
properly instructed as to, and find verdict 
for, lower degree, see note in 14 Ann. Cas. 
968. 

In an action against a city for injuries 
sustained through a defective sidewalk, 
error in instructions as to the city’s actual 
notice of the defect is not prejudicial, where 
there was ample evidence of constructive no- 
tice to sustain the verdict: Owen v. Seattle, 
64 Wash. 10, 116 Pac. 261. 

As to instructions in actions against 
township for defects in highway, see note 
in 13 L. R. A., N. S., 1275. 

Error in instructing that the measure of 
damages for the breach of warranty of 
soundness of a horse is the difference be- 
tween the purchase price and the value at 
the time of sale if it had been as warranted, 
instead of its actual value and the value if 
it had been as warranted, is harmless, where 
the evidence showed that the purchase price 
was the actual value at the time of the sale: 
Abrahamson v. Cummings, 65 Wash. 35, 117 
Pac. 709. 

The refusal of requests for instructions is 
not error where they were covered by the gen- 
eral charge: Ronald v. Pacific Traction Co., 
65 Wash. 430, 118 Pae. 311. 
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In a eriminal case, error cannot be as- 
signed on the giving of instructions, in the 
absence of any exceptions thereto: State v. 
Lewis, 65 Wash. 485, 118 Pac. 626. 

Where, upon a trial for perjury, the court 
instructed the jury that all the testimony 
given by the accused in a civil action was 
material to the issue thereon, and the same 
was not excepted to, it became the law of 
the case, and error cannot be predicated on 
other instructions authorizing the jury to 
convict if they find that the accused gave 
the testimony as charged or “some substan- 
part of it”: State v. Smails, 63 Wash. 
172, 115 Pac. 82. 

As to necessity for objection as well as 
exception in order to save giving of instruc- 
tion for review, see note in Ann. Cas. 1912 B, 


1231. 


Technically erroneous expressions in a 
charge to a jury are harmless where the in- 
structions as a whole fairly state the law: 
Murphy v. Chicago, Milwaukee & St. Paul R. 
Co., 66 Wash. 663, 120 Pac. 525. 

Nonobservance of a local rule of court 
with respect to copies of the instructions re- 
1 is not ground for reversal: State v. 

Brien, 66 Wash. 219, 119 Pac. 609. 

In an action for personal injuries sus- 
tained through alleged defects in a work car 
which jumped the track, it is not such error 
as to warrant the granting of a new trial to 
instruct the jury that the plaintiff could not 
recover if the jumping of the track was the 
result of a dangerous rate of speed com- 
bined with an unsafe condition of the car, 
without distinguishing between a dangerous 
rate of speed for a car in good condition 
and one in bad condition, where in numer- 
ous other instructions the jury were told 
that the plaintiff could not recover even if 
the car was in an unsafe condition, unless 
the jumping of the track was the result of 
such unsafe condition: Cheichi v. Northern 
Pac. R. Co., 66 Wash. 36, 118 Pac. 916. 

In a personal injury case, an irrelevant 
instruction going only to the measure of 
damages is not prejudicially erroneous, 
where the verdict was reduced by the trial 
judge in a substantial degree: Lynch v. 
Northern Pac. R. Co., 67 Wash. 113, 120 
Pac. 882. 

Upon breach of a logging contract by de- 
fendant, an instruction that the defendant 
could counterclaim for damages sustained by 
reason of plaintiffs’ failure to fully perform 
the contract is error favorable to the de- 
fendant of which he cannot complain: 
Palmer v. Huston, 67 Wash. 240, 121 Pace. 
452. 

It is harmless error to give an instruc- 
tion as to plaintiff's right to recover, al- 
though negligent, if the defendant had the 
last clear chance to avoid the accident, there 
being no evidence warranting its submission, 
where the jury by a special verdict found 
that the plaintiff was not guilty of con- 
tributory negligence: Richmond v. Tacoma 
R. & Power Co., 67 Wash. 444, 122 Pac. 351. 
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In an action upon a joint contract in 
which there was a verdict against all the de- 
fendants, it is harmless error to give instruc- 
tions permitting a joint or several judgment 
when no several contract had been pleaded 
or proved: Cameron v. Stack-Gibbs Lumber 
Co., 68 Wash. 539, 123 Pac. 1001. 


It is not | prer s erroneous to in- 
struct that if certain facts were true, off- 
cers of a corporation would have implied 
authority to contract for the company, in- 
stead of stating that the facts would be 
prima facie evidence of their authority, 
where the officers’ denial of authority 
amounted only to a denial of any formal 
conferring of authority, and the facts re- 
ferred to consisted of the only evidence in 
the case upon the question of the apparent 
authority of the officers: Cameron v. Stack- 
a Lumber Co., 68 Wash. 539, 123 Pac. 
001. 


Error in instructing that the negligence 
of the driver of a team could not be im- 
puted to the plaintiff is harmless where 
there was no evidence of any negligence on 
the part of the driver: Leland v. Chehalis 
Lumber Co., 68 Wash. 682, 123 Pac. 1086. 


Upon appeal in a criminal case, an ad- 
mittedly erroneous instruction cannot be dis- 
regarded as an inadvertence, or as incorrectly 
reported, as the record is conclusive: State 
v. Rubenstein, 69 Wash. 88, 124 Pac. 135. 


In an action for personal injuries, it is 
not prejudicially erroneous to instruct that 
the jury may take into consideration “the 
age and condition in life” of the plaintiff, 
as referring to his financial condition, where 
there was no evidence of his financial worth: 
. Cathcart, 69 Wash. 519, 125 Pae. 

64. 

Error in giving a written instruction after 
the close of the argument, when the law re- 
quires that it be given before argument, is 
harmless where it covered inconsequential 
matter, was correct in the abstract, and 
without prejudice: Purcell v. Warburton, 70 
Wash. 129, 126 Pac. 89. 

An instruction briefly stating the issues 
and adding that defendant denies “other ma- 
terial” allegations is not prejudicial in leav- 
ing the jury to determine what were the 
material allegations, where other instruc- 
tions fully informed the jury as to what 
facts would sustain or defeat the recovery, 
and the jury had the pleadings for their 
“Soong Morran v. Chicago, Milwaukee & 

uget Sound R. Co., 70 Wash. 114, 126 Pac. 
73. 

As to the propriety of instruction refer- 
ring jury to the pleadings to determine 
issues, see note in Ann, Cas, 1912C, 227. 

Instructions must be considered as a 
whole, and a case will not be reversed for 
failure to incorporate all points in a single 
instruction if covered in the balance of the 
charge: Morran v. Chicagu, Milwaukee & 
Puget Sound R. Co., 70 Wash. 114, 126 Pac. 


73. 
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An instruction submitting an issue as to 
whether a scaffold was built under direction 
of “defendant’s foreman” is not objection- 
able in assuming that a certain employee 
was such foreman where, by other instruc- 
tions, the jury were told what facts would 
establish whether he was defendant’s fore- 
man or plaintiff’s fellow-servant: Morran v. 
Chicago, Milwaukee & Puget Sound R. Co., 
70 Wash. 114, 126 Pac. 73. 


Instructions to the jury become the law 
of the case, so far as respondent is con- 
cerned: Girocamo v. Tribble, 70 Wash. 25, 
126 Pac. 67. 


Prejudicial error may not be predicated 
on instructions that do not fit the facts of 
the particular case, where other proper in- 
structions were given so that the law of the 
case was before the jury: Melius v. Chicago, 
Milwaukee & Puget Sound R. Co., 71 Wash. 
64, 127 Pac. 575. 

A cause will not be reversed for the giv- 
ing of instructions requested by both sides, 
hostile in theory and confusing, where the 
jury was not misled, although the court 
should have adopted a theory of its own, or 
given the instructions requested by one side 
only: Melius v. Chicago, Milwaukee & 
Puget Sound R. Co., 71 Wash. 64, 127 Pac. 
575. 

It is not prejudicia? error that instructions 
were given to the jury after the argument, 
in disregard of the statute: Wheeler v. Hotel 
Stevens Co., 71 Wash. 142, 127 Pac. 840. 

In an action for malpractice, an instruc- 
tion on the subject of the degree of care re- 
quired, referring to it as such care and skill 
as the plaintiff “should expect,” or as the 
public had a “right to expect,” is not preju- 
dicial error, where in the same instruction 
defendants’ undertaking was specifically 
stated to be to use “reasonable care and 
skill,” and also later instructions stated the 
rule in the language requested by the appel- 
lants: Williams v. Wurdemann, 71 Wash. 
390, 128 Pac. 639. 

In an action for personal injuries, revived 
on behalf of heirs after the death of the 

laintiff, error in an instruction that the 
eirs could recover such a sum as the plain- 
tiff could have recovered if she were alive 
at present, is cured when, upon objections 
made, it was explained to cover only such 
pain and suffering as the plaintiff suffered 
up to the time of her death: Thompson v. 
Seattle, Renton & Southern R. Co., 71 Wash. 
436, 128 Pac. 1070. 


DISMISSAL OR DIRECTION OF VER- 
DICT.—In an action of ejectment, error, if 
any, in refusing to direct a nonsuit for 
failure to prove that the defendant was in 
possession, is cured, where the defendant’s 
testimony in his own behalf supplied the de- 
fect: Gough v. Center, 57 Wash. 276, 106 
Pac. 774. 

A verdict in favor of defendants cures 
error in refusing to sustain a challenge to 
the sufficiency of the evidence: Aldrich v. 
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Inland Empire Tel. & Tel. Co., 62 Wash. 
173, 113 Pac. 264. | 

Defendants may urge their motion for 
nonsuit in the appellate court, although they 
proceeded with the trial, where it was erro- 
neously overruled and the defect was not 
cured by the proofs subsequently submitted: 
Linck v. Matheson, 63 Wash. 593, 116 Pac. 
282. 

As to right of plaintiff to appeal, from 
voluntary judgment of nonsuit, see note in 
9 Ann, Cas. 639. 


JUDGMENT OR ORDER.—A tax fore- 
closure judgment against a lot not in exist- 
ence is without prejudice to the defendant: 
Sound Inv. Co. v. Bellingham Bay Land 
Co., 53 Wash. 470, 102 Pac. 234. 


A technical objection to the form of a 
judgment, in consolidated actions, which 
simply avoids a 1 of suits, is not 
ground for reversal: Sweeney v. Archibald, 
60 Wash. 595, 111 Pac. 788. 

As to amount in controversy for purposes 
of appeal from judgment in consolidated ac- 
tion, see note in 15 Ann. Cas, 492. 

Upon appeal from an order refusing to 
vacate a judgment of commitment to the in- 
sane ward of the penitentiary, errors lead- 
ing up to the final judgment of commitment 
cannot be reviewed: State v. Tenney, 63 
Wash. 486, 115 Pac. 1080. l 

Want of jurisdiction to enter a judgment 
of commitment to the insane ward of the 
penitentiary, because of the unconstitution- 
ality of the statute, is error reviewable on 
appeal from the judgment, and hence can- 
not be raised on appeal from an order re- 
fusing to vacate the judgment: State v. 
Tenney, 63 Wash. 486, 115 Pac. 1080. 

In an action by bailors for the value of 
goods lost, it is harmless error that judg- 
ment was rendered in favor of both plain- 
tiffs when the evidence showed that only one 
of them was interested in the goods: Nowell 
v. Seattle Transfer Co., 63 Wash. 685, 116 
Pac. 287. 


A sentence of not less than nine and not 
more than ten years for sodomy will not be 
interfered with as excessive, there appear- 
ing no gross abuse of discretion: State v. 
Douglass, 66 Wash. 71, 118 Pac. 915. 

As to excessive sentence as ground for re- 
versal, see note in 45 L. R. A. 150. 

An objection that a cost bill was not prop- 
erly itemized and verified is unavailing in 
the supreme court, in the absence of a show- 
ing that the costs allowed were not neces- 
sarily expended: Eilers Music House v. Ori- 
ental Co., 69 Wash. 618, 125 Pac. 1023. 

As to review of chancery decree for costs 
only, see note in 9 Ann. Cas. 100. 


$ 1737. 


FORMER DECISION AS LAW OF 
CASE: See 4 Remington’s Digest, “Appeal 
and Error,” §§ 472-476; State ex rel. North 
Shore Boom & Driving Co. v. Nicomen Boom 
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Co., 53 Wash. 499, 102 Pac. 394; Loeper v. 
Loeper, 56 Wash. 647, 106 Pac. 183; Wit- 
tler-Corbin Mach. Co. v. Martin, 53 Wash. 
65, 101 Pac. 494; Helmer v. Title Guaranty 
& Surety Co., 55 Wash. 558, 104 Pac. 783; 
Menasha Wooden Ware Co. v. Nelson, 53 
Wash. 160, 101 Pac. 720; Butler v. Supreme 
Court of Forresters, 60 Wash. 171, 110 Pac. 
1007; Fransioli v. Tacoma, 60 Wash. 463, 
111 Pac. 564; Manvell v. Weaver, 61 Wash. 
23, 111 Pac. 890; Berger v. Metropolitan 
Press Printing Co., 61 Wash. 35, 11 Pac. 
872; Bennett v. Seattle Elec. Co., 56 Wash. 
407, 105 Pac. 825; Curry v. Wilson, 57 Wash. 
509, 107 Pac. 367; Starr v. Long Jim, 59 
Wash. 190, 109 Pac. 810. 

A decision on appeal that a demurrer was 
properly overruled, and that certain evidence 
was improperly excluded, becomes the law of 
the case, and error cannot be assigned 
thereon upon a second appeal: O’Brien v. 
McKelvey, 66 Wash. 18, 118 Pac. 885. 

A decision on a former appeal that the 
facts made a case for the jury becomes the 
law of the case, and is conclusive on a sec- 
ond appeal, taken after a reversal and re- 
manding the case for judgment upon the 
verdict: Provine v. Seattle, 70 Wash. 326, 
126 Pac. 927. 

Where the supreme court has held, on a 
former appeal of a case, that the failure of 
a city to plead a prior judgment precluded 
any recovery against the defendant, the de- 
cision will be followed as the law of the case 
on a second appeal: Seattle v. Northern Pac. 
R. Co., 63 Wash. 129, 114 Pac. 1038. 

Where, upon a former appeal, the supreme 
court held that the title to property was sep- 
arate and subject only to defeasance by mat- 
ters not in the record, and on a retrial there 
was presented only a question of law as to 
the effect of deeds, the former decision is 
conclusive: Sloan v. West, 63 Wash. 623, 116 
Pac, 272. 

A decision upon a former appeal that an 
action was commenced within time limited 
by statute and was not barred by laches, is 
conclusive on the second appeal: Blinn v. 
Grindle, 71 Wash. 120, 127 Pac. 840. 

As to the conclusiveness of prior decisions 
upon subsequent appeals, see note in 34 L. 
S A. 321. See, also, note in 40 L. R. A. 

25. 

Upon a retrial after remittitur, the deci- 
sion of the supreme court becomes the law 
of the case, although the opinion was elabo- 
rated upon the denial of a petition for re- 
hearing without an opportunity to be heard 
thereon: Chehalis v. Cory, 64 Wash. 367, 116 
Pac. 875. 

The decision of the supreme court becomes 
the law of the case upon a retrial, where all 
the material questions were raised on the first 
trial: Pattison v. Seattle, Renton & Southern 
R. Co., 64 Wash. 370, 35 L. R. A., N. S., 
660, 116 Pac. 1084. 

Where, on a former appeal, it was decided 
that the lessee was estopped to question the 
validity of an unacknowledged lease, under 
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the allegations of the pleadings, the validity 
of the lease is established as the law of the 
case if the facts pleaded are proved on the 
second trial: Forrester v. Reliable Transfer 
Co., 65 Wash. 602, 118 Pac. 753. i 

Upon a former appeal, the reversal of a 
judgment for defendant, notwithstanding a 
verdict for the plaintiff, upon the ground 
that the evidence made a case for the jury, 
_ establishes the facts as found by the verdict 
as the law of the case; and on remand, a 
new trial for insufficiency of the facts to 
sustain the verdict is properly denied, either 
as conclusively settled or as within the dis- 
cretion of the trial court: Budman v. Seattle 
Electric Co., 67 Wash. 133, 120 Pac. 877. 

As to the right of appellate court, upon 
granting new trial, to limit issues to be de- 
termined by the jury, see note in Ann. Cas. 
1912D, 593. 


DECISION IN GENERAL: See 4 Rem- 
ington’s Digest, Appeal and Error, §§ 447— 
482; Ilse v. Aetna Indemnity Co., 55 Wash. 
487, 104 Pac. 787; Exposition Amusement 
Co. v. Raeco Products Co., 55 Wash. 314, 
104 Pac. 509. 

The maxim stare decisis cannot be evoked 
as to matters merely discussed in an opin- 
ion, but not involved as essential elements: 
Ingham v. Harper & Son, 71 Wash. 286, 
128 Pac. 675. 

As to the limitations upon the doctrine 
of stare decisis, see notes in 27 Am. Dec. 
628, and 73 Am. St. Rep. 98. 


RENDITION, FORM, AND ENTRY: 
See 4 Remington’s Digest, “Appeal and 
Error,“ 58 487-490; Allen v. Hanson, 62 
Wash. 284, 113 Pae. 768; Hutchins v. 
Wertheimer, 51 Wash. 539, 99 Pac. 577; 
O’Connor v. Force, 58 Wash. 215, 108 Pac. 
454, 109 Pac. 1014; Real Estate Inv. Co. v. 
Spokane, 59 Wash. 416, 109 Pac. 1057; 
Thornton v. Dow, 60 Wash. 622, 32 L. R. 
A., N. 8., 968, 111 Pac. 899; Collins v. 
Hoffman, 62 Wash. 278, Ann. Cas. 1912A, 1, 
113 Pac. 625; Olson v. Erickson, 53 Wash. 
458, 102 Pac. 400; Winningham v. Phil- 
brick, 56 Wash. 38, 105 Pac. 144. 

Upon reversing a nonsuit, granted at the 
close of plaintiffs’ case, the case must be 
remanded for a new trial, notwithstanding 
that the testimony of the defendant, when 
called as a witness for the plaintiff, indi- 
cates that the plaintiff would be entitled to 
judgment, since the defendant cannot be 
foreclosed from making his defense: McIn- 
tyre v. Johnson, 6 Wash. 567, 120 Pac. 92. 

As to what is and the general effect of 
reversal, see note in 96 Am. St. Rep. 125. 

Where, upon reversing the action of the 
board of equalization in refusing to de- 
duct the assessed value of real estate from 
the assessed value of national bank stock, 
the board has adjourned and been dissolved, 
and the county treasurer has the tax-rolls, 
the supreme court will order the clerical 
correction of the rolls, where nothing else is 
required to protect appellant’s rights: Dex- 
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ter Horton National Bank v. McKenzie, 69 
Wash. 314, 124 Pac. 915. 

As to the restitution of persons dispos- 
sessed under a judgment subsequently re- 
versed, see note in 17 Am. St. Rep. 264. 

This section does not authorize the court, 
upon appeal from a judgment which was 
void because of a prior final judgment in 
the cause, to review or modify the first 
judgment which was not appealed from: 
Wagner v. Northern Life Ins. Co., 70 Wash. 
210, 126 Pac. 434. 

As to effect of reversal of joint judg- 
ment where all the defendants do not ap- 
peal, see note in 10 Ann. Cas. 80. 

The fact that cruel punishment is in- 
flicted does not warrant the reversal of a 
conviction, since the conviction would be 
affirmed with directions to enforce the legal 
part of the sentence: State v. Feilen, 70 
Wash. 65, 126 Pac. 75. 

As to form and extent of relief in case 
of excessive sentence, see note in 45 L. R. 
A. 150. 

Upon reversing a case in which judgment 
for plaintiff was entered at the conclusion 
of defendant’s evidence on an issue raised 
by new matter in the answer, a new trial 
should be allowed in order to allow the 
plaintiff an opportunity to meet the defend- 
ant’s testimony: Scandinavian-American 
Bank v. Washington Hotel & Imp. Co., 70 
Wash. 223, 126 Pac. 438, 128 Pac. 222. 

Where, in eminent domain proceedings to 
raise the waters of a lake for a reservoir 
there was no evidence as to the height of 
the dam necessary, nor as to how much land 
would be flooded, the case will be remanded 
for a hearing and findings thereon: State 
ex rel. Weyerhaeuser Timber Co. v. Supe- 
rior Court, 71 Wash. 84, 127 Pac. 591. 

As to right of appellate court, on grant- 
ing of new trial, to limit the issues the jury 
are to consider, see note in 7 Ann, Cas. 116. 

Where the trial court exceeds its power 
in imposing a sentence, the supreme court 
will not order a new trial, but will remand 
the case for the proper sentence: State v. 
Andrews, 71 Wash. 181, 127 Pac. 1102. 

As to power of reviewing court to re- 
mand criminal case for proper judgment, 
see note in 3 Ann. Cas. 1024. 

Upon reversing a case for error in admit- 
ting evidence which goes only to the amount 
of the verdict and not to the right of re- 
covery, and the proper amount can be de- 
termined from the record, a new trial will 
not be awarded, but the judgment will be 
modified, with costs to appellant: Anderson 
v. Seattle Lighting Co., 71 Wash. 161, 127 
Pac. 1108. ö 

As to the power and duty of the appel- 
late court as to inadequacy of damages as 
ground for setting aside verdict, see note 
in 47 L. R. A. 33. | 

Where, in a divorce case, the record was 
unsatisfactory, and there was only a partial 
trial on ex parte affidavits and a failure to 
make complete findings, the cause will be 
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remanded for a retrial rather than a trial 
de novo on appeal: Schultz v. Schultz, 71 
Wash. 327, 128 Pac. 660. 

Where, in condemnation proceedings, the 
judgment awarded to a defendant a sum de- 
posited in court, and upon appeal by the 
other defendants the judgment was reversed 
and the cause remanded with directions to 
enter an order directing payment of the 
money to the other defendants, the same is a 
final determination of the merits, and the 
lower court cannot refuse to enter the order 
on the ground of want of jurisdiction, and 
because the money had been withdrawn by 
order of court prior to pendency of the ap- 
peal; and mandamus will issue to compel 
the lower court to enter the order as di- 
rected: State ex rel. Smith v. Superior 
Court, 71 Wash. 354, 128 Pac. 648. 

In an action for rescission of a trade of 
land for a horse, on a second trial the issue 
is properly restricted to the single issue as 
to the value of a horse, where, on appeal, 
the supreme court remanded the case for 
determination of that question only; and 
evidence as to the value of the land is 
properly excluded: Kleeb v. McInturff, 71 
Wash. 419, 128 Pac. 1076. 


§ 1738. 


Damages will not be granted because of 
the taking of an appeal for delay only, 
under this section, upon confession of a 
motion to dismiss and failure to prosecute 
the appeal, where the record is not brought 
up and there is nothing further to show 
that the appeal was taken only for delay, 
it not being the practice to allow other than 
statutory costs or any special allowance for 
attendance: Hallidie Mach. Co. v. Hayden- 
Coeur D’Alene Irr. Co., 56 Wash. 11, 105 
Pac. 140. 


§ 1739. 
See notes to § 831. 


Where the supreme court inadvertently 
omitted to enter judgment for costs against 
both sureties, the remittitur will be re- 
called and the proper judgment entered: 
Dyer v. Dyer, 68 Wash. 463, 123 Pac. 774. 

Upon motion to recall a remittitur to en- 
ter proper judgment for the costs allowed 
against sureties on an appeal bond, the 
surety cannot urge an offset on account of 
expense incurred: Dyer v. Dyer, 68 Wash. 
463, 123 Pac. 774. 

As to the liability of sureties on appeal, 
see note in 38 Am. St. Rep. 702. 


§ 1740. 


A rehearing will not be granted to enable 
the petitioner to present a question not 
raised on the original hearing or consid- 
ered by the court: State ex rel. Milwaukee 
Terminal R. Co. v. Superior Court, 54 
Wash. 365, 103 Pac. 469, 104 Pac. 175. 


§$ 1737—1744 


A rehearing will not be granted to con- 
sider a new question not involved on fhe 
original hearing or even referred to in the 
briefs on ee Be v. Upper, 57 Wasb. 
ae 31 L. A., N. S., 606, 106 Pac. 612, 


Curative statutes which do not impair 
the obligations of contracts and are in- 
tended to be retroactive, are applicable to 
pending cases, and will be considered 
by the supreme court, on petition for re- 
hearing, although enacted after the filing 
of a decision: State ex rei. Bussell v. 
Abraham, 64 Wash. 621, 117 Pac. 501. 


After declaring a law unconstitutional 
the supreme court may, on rehearing, con- 
sider the effect of a retroactive statute, en- 
acted to cure the defects prior to the entry 
of final judgment, to the same extent as if 
it had been enforced on the first hearing: 
State ex rel. Bussell v. Abraham, 64 Wash. 
621, 117 Pac. 501. 


§ 1741.. 


MANDATE AND PROCEEDINGS IN 
LOWER COURT: See 4 Remington’s Di- 
gest, Appeal and Error, §§ 492-495; 
Kath v. Brown, 53 Wash. 480, 132 Am. St. 
Rep. 1084, 102 Pac. 424; State ex rel. 
North Shore Boom & Driving Co. v. Nico- 
men Boom Co., 53 Wash. 499, 102 Pac. 394; 
Sound Inv. Co. v. Bellingham Bay Land 
Co., 53 Wash. 470, 102 Pac. 234; Bartlett 
Estate Co. v. Fairhaven Land Co., 56 
Wash. 434, 105 Pac. 846; Dalgardno v. 
Trumbull, 61 Wash. 658, 112 Pac. 928; 
Gould v. White, 62 Wash. 406, 114 Pac. 159; 
Stelter v. Fowler, 62 Wash. 345, 113 Pac. 
1096, 114 Pac. 879; Portland & Seattle R. 
Co. v. Skamania Boom Co., 59 Wash. 191, 
109 Pac. 814. 


RECALL OF REMITTITUR.—After an 
appeal has been heard, the opinion filed, a 
petition for rehearing denied, and the re- 
mittitur transmitted to the superior court, 
appellate jurisdiction ceases, and the court 
cannot, by consent of the parties, recall the 
remittitur after the term to consider the 
effect of a subsequent statute: State ex rel. 
Burke v. Board of County Commrs., 61 
Wash. 684, 112 Pac. 929. 


See, also, notes to § 1739. 


§ 1744. 
See notes to § 6226. 


On appeal from a judgment denying a 
writ of mandamus to compel a gas com- 
pany to install separate meters, the appel- 
lant cannot, in order to avoid costs, have 
a writ to compel the installation of one 
general meter, where that service was ten- 
dered the appellant and rejected at the 
trial below: State ex rel. Hallett v. Seattle 
Lighting Co., 60 Wash. 81, 30 L. R. A., N. 
S., 492, 110 Pac. 799. 
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A reduction of one hundred dollars from 
a four hundred dollar judgment is such a 
substantial reduction as to carry costs on 
appeal: Jones v. Kehoe, 61 Wash. 422, 112 
Pac. 497. 


Where a judgment in consolidated actions 
to foreclose logger’s lien was given against 
defendant for five hundred and thirty-four 
dollars and eighty-nine cents for an eloign- 
ment of logs valued at fifteen hundred dol- 
lars, and on appeal the judgment was sus- 
tained in part, modified in part and re- 
versed in part, seven lien claims to the ex- 
tent of two hundred and twelve dollars and 
fifteen cents being sustained and an eloign- 
ment fund of only six hundred and sixty 
dollars in value, and the costs below on the 
seven claims not appearing in the record, 
the supreme court will apportion the costs 
in such arbitrary sum as appears from the 
whole record to be equitable; since the un- 
successful plaintiffs should not be charged 
with defendants’ entire costs, which were 
largely incurred in an unsuccessful attack 
upon the seven claims sustained: Akers v. 
Lord, 71 Wash. 299, 128 Pac. 672. 


COSTS ON APPEAL: See 4 Remington’s 
Digest, “Costs,” §§61-81; Sheard v. 
United States Fidelity & Guaranty Co., 58 
Wash. 29, 107 Pac. 1024, 109 Pac. 276; 
Olympia Brewing Co. v. Pioneer Mut. Ins. 
Assn., 53 Wash. 16, 101 Pac. 371; Johnson 
v. Collier, 54 Wash. 478, 103 Pac. 818; Mc- 
Cormick v. Sorenson, 58 Wash, 107, 137 Am. 
St. Rep. 1047, 107 Pac. 1055; Hector v. 
Hector, 51 Wash. 434, 99 Pac. 13; Smith v. 
Smith, 56 Wash. 461, 105 Pac. 1030; Brown 
v. Kildea, 58 Wash. 184, 108 Pac. 452, 1135. 


On reversing a judgment as to one de- 
fendant and affirming as to another, where 
there was no segregation of the appeals, 
plaintiff will recover one-half of its costs, 
and pay to the successful defendant one- 
half of the appellant’s costs: Hallidie Co. 
v. Washington Brick ete. Mfg. Co., 70 
Wash. 80, 126 Pac. 96. 


Upon the reduction of an excessive judg- 
ment entered through the error of respond- 
ent, appellant will be allowed the costs on 
appeal: National Grocery Co. v. Simmons, 
63 Wash. 264, 115 Pac. 306. 


On appellant’s obtaining a substantial re- 
duction of the judgment, he will be entitled 
to costs on appeal: Muzzini Society v. 
Corgiat, 63 Wash. 273, 115 Pac. 93. 


In an action to vacate a judgment for 
want of jurisdiction and cancel an assess- 
ment for benefits, in which the trial court 
erroneously rejected respondents’ offer of 
evidence to overcome the presumption of 
jurisdiction, upon objection made by the 
city, but also erroneously vacated the judg- 
ment as void upon its face, upon appeal by 
the city and reversal with remand to re- 
ceive the evidence excluded at appellant’s 
instance, the costs on appeal are within the 
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discretion of the appellate court, under 
this section, and will be awarded to the 
respondents, since they were forced into 
the appellate court wholly without fault: 
Michaelson v. Seattle, 63 Wash. 230, 115 
Pac. 167. 

As to liability for costs in appeals from 
condemnation proceedings, see note in 36 
L. R. A., N. S., 624. 


§ 1747. 


Upon à trial for murder, in which the 
defendant is acquitted of first degree mur- 
der by a verdict for manslaughter, the de- 
fendant is entitled to bail pending his 
appeal, under this section: State ex rel. 
Moorehead v. Chapman, 64 Wash. 140, 116 
Pac. 592. 

As to bail as a matter of defendant’s 
right or court’s discretion, see notes in 1 
Ann. Cas. 12 and 9 Ann. Cas. 619. 


§ 1749. 


Upon reversal of a conviction for rob 
bery because the information failed to 
allege the right of the person robbed to con- 
trol and dominion over the property taken, 
the accused is not entitled to a discharge, 
but the case will be remanded for further 
proceedings. State v. Hall, 54 Wash. 142, 
102 Pac. 888. 

Upon reversal of a conviction for assault 
with a deadly weapon, for insufficiency of 
the evidence as to the higher offense, the 
evidence establishing assault only, the case 
will be remanded for sentence for simple 
assault, as that is embraced within the 
offense charged: State v. Lillie, 60 Wash. 
200, 110 Pac. 801. 


§ 1766. 


This section authorizes only a judgment 
in rem against the property attached, even 
if the decedent was a resident of the state; 
and where the attached property is not suffi- 
cient to satisfy the Judgment, no other exe- 
cution can issue against other property of 
the defendant as in the case of personal 
judgments: Clifford v. Pateros Transfer 
Co., 71 Wash. 665, 129 Pac. 369. 


§ 1774. 


A change of venue lies from a police jus- 
tice to a justice of the peace, in prosecu- 
tions for the violation of a town ordinance, 
under this section, and section 7748, pro- 
viding that a police justice in towns of the 
fourth class shall be governed by the gen- 
eral laws relating to justices of the peace: 
State ex rel. Hall v. Wicker, 60 Wash. 238, 
110 Pac. 992. 

As to venue in criminal cases, see note in 
44 Am. St. Rep. 79. 


182 


CODES OF PROCEDURE. §§ 1823—1826 


9 1823. Writ of Garnishment—When may Issue. 

The justices of the peace in the various precincts in this state may 
issue writs of garnishment, returnable to their respective courts, where 
the plaintiff sues for a debt which is just, due and unpaid; or where the plain- 
tiff has a Judgment wholly or partially unsatisfied in the court from which 
he seeks to have the writ of garnishment issued. [L. 11, p. 637, § 1.] 


§ 1824. Affidavit for Garnishment—Requisites. 

Before the issuance of the writ of garnishment, the plaintiff or some- 
one in his behalf, shall make application therefor by affidavit, stating 
the facts authorizing the issuance of the writ, and that he has reason to be- 
lieve and does believe that the garnishee is indebted to the defendant or that 
he has in his possession or under his control personal property or effects 
belonging to the defendant, or that the garnishee is a corporation and that 
the defendant is the owner of shares of the capital stock thereof, and that 
the garnishment applied for is not sued out to injure either the defendant or 
the garnishee. [L. 11, p. 637, § 2.] 


§ 1825. Issuance of Writ—Contents. 

When the foregoing requisites have been complied with, the justice of 
the peace shall, without additional fee, docket the case in the name of the 
plaintiff, as plaintiff, and of the garnishee as defendant, and shall immedi- 
ately issue a writ of garnishment, directed to the garnishee commanding him 
to appear before the justice who issues the writ, at a certain place, day and 
hour, which shall not be less than six nor more than twenty days from the 
date of the issuance of the writ, to answer on oath in what amount, if any, 
he was indebted to the defendant when such writ was served upon him, and 
what personal property or effects, if any, of the defendant he had in his pos- 
session or under his control when such writ was served upon him; and where 
it appears from the affidavit for the writ that the garnishee is a corporation 
in which the defendant is the owner of shares, the writ of garnishment shall 
further require the garnishee to answer what number of shares, if any, the 
defendant owned in such corporation when such writ was served upon it. 
The writ of garnishment shall be served at least five days before the time 
for answer mentioned therein. [L. 11, p. 637, § 3.] 


§ 1826. Form for Writ. 
Said writ shall be substantially in the following form: 
The State of Washington, to Greeting: 

Whereas, in the justice court in and for 
state of Washington, before , Justice of the peace, in a certain cause 
wherein —— is plaintiff and is defendant, the plaintiff claiming an 
indebtedness (or having a judgment, as the case may be) against the said 
of —— dollars, besides interest and costs of suit, has applied for a writ of 
garnishment against you: 

Now, therefore, you are hereby commanded to be and appear before the 
sald justice at his office in said county, on the day of 19—, 
at —— o’clock in the - noon of said day, then and there to answer upon 
oath in what amount, if any, you were indebted to the said when this 
writ wag served upon you, and what personal property or effects, if any, of 
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the said you had in your possession or under your control when this writ 

was served upon you (and if the garnishee be a corporation in which the 

defendant is alleged to be the owner of shares, then the writ shall proceed : 

And further to answer what number of shares, if any, the said ——— owned in 

, a corporation, when this writ was served upon you.) 
Dated this day of ——, 19—. 


Justice of the Peace. 
[L. 11, p. 638, § 4.] 


§ 1834. Default of Garnishee - Judgment — Dismissal of Action. 

Should the garnishee fail to answer the writ by the time prescribed 
therein, the court shall, upon application of the plaintiff therefor, declare and 
enter the default of the garnishee and shall thereafter render Judgment as 
follows: 

In case the plaintiff has a judgment against the defendant, judgment 
shall be rendered against the garnishee for the full amount of such judgment 
with all accruing interest and costs. 

In case Judgment has not been rendered in the principal action at the time 
when the default of the garnishee is declared and entered, final Judgment 
shall not be rendered against the garnishee until the final judgment in the 
principal action is entered; and if the plaintiff recovers Judgment against the 
defendant, the court shall enter judgment against the garnishee for the full 
amount of the judgment awarded to the plaintiff against the defendant; but 
if the plaintiff fails to recover judgment against the defendant, the garnishee 
shall be discharged without costs. [L. 11, p. 639, § 5.] 


§ 1888. jection by the accused: State v. Hamshaw, 
Wash, 390, 112 Pac. 379. 

See notes to § 4008. Upon appeal from a conviction in justice 

court, the prosecution must be dismissed if 

$ 1919. the complaint does not state a crime: State 


Upon appeal from a municipal court in a 
prosecution for the violation of a city ordi- 
nance, there is a trial de novo and judg- 
ment on the last conviction, authorizing the 
superior court to enter a greater fine than 
that imposed by the lower court: State v. 
Hagimori, 57 Wash. 623, 107 Pac. 855. 

Upon appeal from justice court in acrim- 
inal case, the superior court cannot allow 
an amended complaint to be filed, over ob- 


v. Hall, 64 Wash. 99, 116 Pac. 593. 
§ 1924. 


An appeal from a conviction in a justice 
court should not be dismissed for lack of 
diligence in prosecuting the appeal for 
nearly a year, where it appears that defend- 
ant had no intention to abandon the appeal 
or hinder or delay the trial: State v. Hall, 
64 Wash. 99, 116 Pac. 593. 


§ 1986-a. Term of Confinement—Effect of Discharge. 
Each boy or girl committed to the State Training School in the manner 


provided by law, shall remain there until he or she arrives at the age of twenty- 
One years unless sooner paroled or legally discharged. The discharge of any 
boy or girl having arrived at the age of twenty-one years shall be a complete 
release from all penalties incurred by conviction of the offense for which he or 
she was committed. [L. 13, p. 345, § 1.] 


88 1987-2004. 
Repealed. See L. 13, p. 532, § 19. 
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$ 1967-1. Scope of Act—‘‘Dependent Children. 

This act shall be known as the Juvenile Court Law’’ and shall apply to 
all minor children under the age of eighteen years who are delinquent or 
dependent; and to any person or persons who are responsible for or contribute 
to, the delinquency or dependency of such children. 

For the purpose of this act the words ‘‘dependent child’’ shall mean any 
child under the age of eighteen years: 

(1) Who is found begging, receiving or gathering alms, whether actually 
begging or under the pretext of selling, or offering anything for sale; or 

(2) Who is found in any street, road or public place for the purpose of so 
begging, gathering or receiving alms; or 
(3) Who is a vagrant; or 

(4) Who is found wandering and not having any home or any settled place 
of abode, or any proper guardianship, or any visible means of subsistence; or 

(5) Who has no parent or guardian; or who has no parent or guardian 
willing to exercise, or capable of exercising, proper parental control; or 

(6) Who is destitute; or 

(7) Whose home by reason of neglect, cruelty or depravity of its parents 
or either of them, or on the part of its guardian, or on the part of the person 
in whose custody or care it may be, or for any other reason, is an unfit place 
for such child; or 

(8) Who frequents the company of reputed criminals, vagrants or prosti- 
tutes; or 

(9) Who is found living or being in any house of prostitution or assigna- 
tion; or 

(10) Who habitually visits any billiard-room or pool-room; or any saloon, 
or place where spirituous, vinous, or malt liquors are sold, bartered, or given 
away; or 

(11) Who persistently refuses to obey the reasonable and proper orders or 
directions of its parents or guardian ; or 

(12) Who is incorrigible; that is, who is beyond the control and power of its 
parents, guardian, or custodian by reason of the vicious conduct or nature 
of said child; or 

(13) Whose father, mother, guardian or custodian is an habitual drunk- 
ard, or do not properly provide for such child, and it appears that such child 
is destitute of a suitable home or of adequate means of obtaining an honest 
living, or who is in danger of being brought up to lead an idle, dissolute or 
immoral life; or where such child is without proper means of support; or 

(14) Who is an habitual truant, as defined in the school laws of the state 
of Washington; or 

(15) Who uses intoxicating liquor as a beverage, or who uses tobacco in 
any form, or who uses opium, cocaine, morphine, or other similar drug, with- 
out the direction of a competent physician; or 

(16) Who from any cause is in danger of growing up to lead an idle, dis- 
solute or immoral life; or 

(17) Who wanders about in the night-time without being on any lawful 
business or occupation; or 

(18) Any child under the age of twelve years found peddling or selling 
any article, or singing or playing on any musical instrument for gain upon 
the publie street, or giving any public entertainment, or who accompanies, or 
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is used in aid of, any person so doing: Provided, That this act shall not pro- 
hibit the giving of entertainments by regularly organized schools or societies 
where twelve or more musical instruments are used. 

The words ‘‘delinquent child’’ shall include any child under the age of 
eighteen years who violates any law of this state, or any ordinance of any 
town, city, county or city and county of this state defining crime; or who 
habitually uses vile, obscene, vulgar, profane or indecent language, or is guilty 
of immoral conduct; or who is found in or about railroad yards or tracks; or 
who jumps on or off trains or cars; or who enters a car or engine, without 
lawful authority. 

For the purpose of this act only, all delinquent and dependent children 
within the state shall be considered wards of this state and their persons shall 
be subject to the custody, care, guardianship and control of the court as here- 
inafter provided. [L. 13, p. 520, § 1.] 


§ 1987-2. Juvenile Courts—Terms—Records. 

The superior courts in the several counties of this state shall have origi- 
nal jurisdiction in all cases coming within the terms of this act. In all trials 
under this act, any person interested therein may demand a jury trial, or the 
judge of his own motion, may order a Jury to try the case. In counties con- 
taining thirty thousand or more inhabitants, the judges of the superior court 
shall, at such times as they may determine, designate one or more of their 
number whose duty it shall be to hear all cases arising under this act. A 
special session to be designated as the Juvenile Court Session’’ shall be pro- 
vided for the hearing of such cases and the findings of the court shall be 
entered in a book or books kept for the purpose, and known as the Juvenile 
Record,“ and the court may, for convenience, be called the Juvenile Court.“ 
[L. 13, p. 522, § 2.] 


§ 1987-3. Probation Officers. 

The court or judge designated as provided in section 1987-2, shall ap- 
point or designate one or more discreet persons of good character to serve 
as probation officers during the pleasure of the court, said probation officers 
to receive no compensation from the public treasury. In case a probation 
officer shall be appointed by any court, it shall be the duty of the clerk of the 
court, if practicable, to notify the said probation officer in advance when the 
child is to be brought before said court; it shall be the duty of said probation 
officers to make such investigation as may be required by the court. The 
probation officer or officers shall inquire into the antecedents, character, 
family history, environments and cause of dependency or delinquency of 
every alleged dependent or delinquent child brought before the juvenile court 
and shall make his report in writing to the judge thereof, shall be present in 
order to represent the interests of the child when the case is heard, shall fur- 
nish the court such information and assistance as the Judge may require, and 
shall take such charge of the child before and after the trial as may be 
directed by the court. In counties containing thirty thousand or more inhab- 
itants when it shall appear that there is a necessity for such county officer, 
the court may appoint one or more persons to act as probation officers, and 
one or more persons who shall have charge of detention rooms or house of 
detention, all of whom shall be paid as compensation for their services, such 
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sums as may be fixed by the board of county commissioners, and who shall be 
paid as other county officers are paid; all probation officers shall possess all 
the powers conferred upon sheriffs and police officers to serve process and 
make arrests for the violation of any state law or city ordinances, relative to 
the care, custody, and control of delinquent and dependent children. [L. 
13, p. 522, § 3.] 


§ 1987-4. Expenses of Probation Officers. 

The probation officers, and assistant probation officers, and deputy proba- 
tion officers in all counties of the state shall be allowed such necessary inciden- 
tal expenses as may be authorized by the judge of the juvenile court, and the 
same shall be a charge upon the county in which the court appointing them 
has jurisdiction, and the expenses shall be paid out of the county treasury 
upon a written order of the judge of the juvenile court of said county direct- 
ing the county auditor to draw his warrant upon the county treasurer for 
the specified amount of such expenses. [L. 13, p. 523, § 4.] 


§ 1987-5. Petition to Take Charge of Child. 

Any person may file with the clerk of the superior court a petition show- 
ing that there is within the county, or residing within the county, a dependent 
or delinquent child and praying that the superior court deal with such child 
as provided in this act: Provided, That in counties having paid probation 
officers, such officers shall, as far as possible, first determine if such petition 
is reasonably justifiable. Such petition shall be verified and shall contain a 
statement of facts constituting such dependency or delinquency, as defined 
in section 1987-1, and the names and residence, if known to the petitioner, 
of the parents, guardian, or custodian of such dependent or delinquent child. 
There shall be no fee for filing such petitions. [L. ’13, p. 524, 8 5.] 


§ 1987-6. Summons—Hearing. 

Upon the filing of an information, or the petition, the clerk of the court 
shall issue a summons requiring the person having custody or control of the 
child, or with whom the child may be, to appear with the child at a place and 
time stated in the summons, which time shall not be less than twenty-four 
hours after service. The parents of the child, if living, and their residence is 
known, or its legal guardian, if there be one or if there is neither parent nor 
guardian, or if his or her residence is not known, then some relative, if there 
be one, and his residence is known, shall be notified of the proceedings; and 
in any case the judge shall appoint some suitable person or association to act 
in behalf of the child. If the person summoned as herein provided, shall fail 
without reasonable cause to appear and abide the order of the court, or bring 
the child, he shall be proceeded against as for contempt of court. In case the 
summons cannot be served or the parties served fail to obey same, and in any 
case when it shall be made to appear to the court that said summons will be 
ineffectual, a warrant may issue on the order of the court, either against the 
parent or guardian or the person having custody of the child, or with whom 
the child may be, or against the child itself. On return of the summons or 
other process, or as soon thereafter as may be, the court shall proceed to hear 
and dispose of the case in a summary manner. Pending the final disposition 
of the case, the child may be retained in the possession of the person having 
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charge of same, or may be kept in some suitable place provided by the city 
or county authorities, or by any association having for one of its objects the 
care of delinquent and dependent children. [L. 13, p. 524, § 6.] 


§ 1987-7. Publication of Summons. 

In any case where it shall appear by the petition or verified statement, 
that the person standing in the position of natural or legal guardian of the 
person of any child, is a nonresident of this state, or that the name or place 
of residence or whereabouts of such person is unknown, as well as in all cases 
where, after due diligence, the officer has been unable to make service of the 
summons or notice provided for in section 1987-6, the court may, by order, 
direct the clerk of the court to publish a notice four consecutive weeks 
in some newspaper printed in the county and having a general circulation 
therein. Such notice shall be directed to the parent, parents, or other person 
claiming the right to the custody of the child, if their names are known, and 
if unknown, the phrase ‘‘To Whom It May Concern’’ shall be used and apply 
to, and be binding upon, any such persons whose names are unknown. The 
name of the court, the name of the child (or children if of one family), the 
date of the filing of the petition and the date of hearing, which shall not be 
less than twenty days from the date of the last publication, and the object of 
the proceeding in general terms, shall be set forth and the whole shall be sub- 
scribed by the clerk. There shall be filed with the clerk an affidavit showing 
due publication of the notice and the cost of publication shall be paid by the 
county at not to exceed the rate paid by the county for other legal notices. 
The publication of notice shall be deemed equivalent to personal service upon 
all persons, known or unknown, who have been designated as provided in this 
section. [L. 13, p. 525, § 7.] 


§ 1987-8. Commitment of Child—Support by Parent. 

When any child under the age of eighteen years shall be found to be de- 
linquent or dependent, within the meaning of this act, the court may, at any 
time, make an order committing the child to some suitable institution, or to 
the care of some reputable citizen of good moral character, or to the care of 
some training school or industrial school as provided by law, or to the care of 
some association willing to receive it, embracing in its objects the purpose of 
caring for or obtaining homes for dependent, neglected, or delinquent chil- 
dren: Provided, Such order may be temporary or permanent in the discretion 
of the court and may be revoked or modified as the circumstances of the case 
may thereafter require. In any case in which the court shall find the child 
dependent or delinquent, it may in the same or subsequent proceeding upon 
the parent or parents, guardian, or other person having custody of said child, 
being duly summoned or voluntarily appearing, proceed to inquire into the 
ability of such persons or person to support the child or contribute to its 
support, and if the court shall find such person or persons able to support the 
child or contribute thereto, the court may enter such order or decree as shall 
be according to equity in the premises, and may enforce the same by execu- 
tion, or in any way in which a court of equity may enforce its decrees. If it 
be found, however, that the parent or parents or guardian of a dependent or 
delinquent child is unable to pay the whole expense of maintaining such child, 
and in cases where the child is committed to one of the institutions or asso- 
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ciations above mentioned, the court may, in the order providing for the 
custody of such child, direct such additional amount as may be necessary to 
support such child to be paid from the county treasury of the county for the 
support of such person. The amount so ordered to be paid from the treasury 
of said county shall not exceed in the case of any one person, the sum o 

twelve dollars per month; Provided, further, That no order for the payment 
of all or part of the expense of support and maintenance of a dependent or 
delinquent child from the county treasury shall be effective for more than six 
months, unless a new order is secured at the expiration of that period. IL. 

13, p. 525, § 8.] 


§ 1987-9. Award and Adoption of Children. 

In any case where the court shall award a child to the care of any associa- 
tion or individual, the child shall, unless otherwise ordered, become a ward 
and be subject to the guardianship of the association or individual to whose 
care it is committed; such association shall have authority, with the assent of 
the court, to place such child in a family home, either temporarily or for 
adoption. With the written consent of the parents, or other person having 
the right, under the laws of this state, to dispose of a dependent or delinquent 
child, the court may make an order or decree of adoption transferring to any 
suitable person or persons, willing to receive such child, all the rights of the 
parent or other guardian. The order of the court made upon such consent 
will be binding upon the child and its parents or guardian, or other person, 
the same as if such person were in court and consented thereto, whether made 
a party to the proceedings or not. The estate or property rights of any child 
shall not be affected nor subject to guardianship by the provisions of this act. 
The jurisdiction of the court shall continue over every child brought before 
the court, or committed pursuant to this act, and the court shall have power 
to order a change in the care or custody of such child, if at any time it is 
made to appear to the court that it would be for the best interests of the child 
to make such change. [L. 13, p. 527, § 9.] 


§ 1987-10. Private Hearings—Judgment of Conviction. 

The hearings may be conducted in any room provided for the purpose in 
the courthouse, or building where sessions of the court are held and, as far as 
practicable, such cases shall not be heard in conjunction with other business 
of the court. At the hearing of any case involving a child, the court shall 
have power to exclude the general public from the room where the hearing is 
had, admitting thereto only such persons as may have a direct interest in the 
case. Any child may have a private hearing upon the question of its depend- 
ency or delinquency, and upon the request of said child, or either of its 
parents, or guardian, or custodian, such hearing may be had privately. An 
order of court adjudging a child dependent or delinquent under the provi- 
sions of this act shall in no case be deemed a conviction of crime. The proba- 
tion officer’s investigation record and report in each case, shall be withheld 
from public inspection, but such records shall be kept open to the inspection 
of such child, its parents, or guardian, or its attorney, and to such other 
persons as may secure a special order of the court therefor. Such records 
shall be kept as unofficial records of the court and shall be destroyed at any 
time in the discretion of any judge presiding in said court on or before the 
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child shall arrive at the age of twenty-one years. After acquiring jurisdic- 
tion over any child, the court shall have power to make an order with respect 
to the custody, care or control of such child, or any order, which in the judg- 
ment of the court, would promote the child’s health and welfare. In any case 
of a delinquent or dependent child, the court may continue the hearing from 
time to time, and may commit the child to the care or guardianship of a pro- 
bation officer, duly appointed by the court, and may allow such child to 
remain at its own home subject to the visitation of the probation officer, suck 
child to report to the probation officer as often as may be required and subject 
to being returned to the court for further proceedings whenever such action 
may appear to be necessary, or the court may commit the child to the care and 
guardianship of the probation officer, to be placed in a suitable family home, 
in case provision is made by voluntary contribution or otherwise for the pay- 
ment of the board of the child until a suitable provision may be made for the 
child in a home without such payment, or the court may commit the child to 
a suitable institution for the care of delinquent or dependent children. In no 
case shall a child be committed beyond the age of twenty-one years. A child 
committed to such institution shall be subject to the control thereof and the 
said institution shall have the power to parole such child, on such conditions 
as may be prescribed, and the court shall have power to discharge such child 
from custody, whenever, in the judgment of the court, his or her reformation 
shall be complete; or the court may commit the child to the care and custody 
of Some association that will receive such child, embracing in its objects the 
care of neglected, delinquent, and dependent children. [L. 13, p. 527, § 10.) 


§ 1987-11. Ohild not to be Detained in Jail. 

No court or magistrate shall commit a child under sixteen years of age to 
a jail, common lock-up, or police station; but if such child is unable to give 
bail, it may be committed to the care of the sheriff, police officer, or probation 
officer, who shall keep such child in some suitable place or house or school of 
detention provided by the city or county, outside the inclosure of any jail or 
police station, or in the care of any association willing to receive it and having 
as one of its objects the care of delinquent, dependent or neglected children. 
When any child shall be sentenced to confinement in any institution to which 
adult convicts are sentenced, it shall be unlawful to confine such child in the 
same building with such adult convicts, or to bring such child into any yard 
or building in which such adult convicts may be present. [L. 13, p. 529, 
$ 11.] | 


§ 1987-12. Justice Court Cases Transferred to Juvenile Court. 

When, in any county where a court is held as provided in section 1987-2, 
a child under the age of eighteen years is arrested with or without war- 
rant, such child may, instead of being taken before a justice of the peace or 
police magistrate, be taken directly before such court; or if the child is taken 
before a justice of the peace or police magistrate, it shall be the duty of such 
justice of the peace or police magistrate to transfer the case to such court, 
and the officer having the child in charge shall take the child before that court, 
and in any such case, the court may proceed to hear and dispose of the case in 
the same manner as if the child had been brought before the court upon petition 
as hereinbefore provided. In any such case, the court shall require notice to be 
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given and investigation to be made as in other cases under this act, and may 
adjourn the hearing from time to time for such purpose. If, upon investiga- 
tion, it shall appear that a child has been arrested upon the charge of having 
committed a crime, the court, in its discretion, may order such child to be 
turned over to the proper officers for trial under the provisions of the criminal 
code. [L. 13, p. 529, § 12.] 


§ 1987-13. Detention Rooms. 

Counties containing more than fifty thousand inhabitants shall, and coun- 
ties containing a lesser number of inhabitants may, provide and maintain at 
public expense, a detention room or house of detention, separated or removed 
from any jail, or police station, to be in charge of a matron, or other person 
of good character, wherein all children within the provisions of this act shall, 
when necessary, be sheltered. [L. 13, p. 530, § 13.] 


§ 1987-14. Construction of Act. 

This act shall be liberally construed to the end that its purpose may be 
earried out, to wit: that the care, custody and discipline of a dependent or 
delinquent child as defined in this act shall approximate as nearly as may be 
that which should be given by its parents, and in all cases where it can be 
properly done, the dependent or delinquent child as defined in this act shall 
be placed in an approved family and may become a member of the family, by 
adoption or otherwise. No dependent or delinquent child as defined in this 
act shall be taken from the custody of its parent, parents or legal guardian, 
without the consent of such parent, parents or guardian, unless the court 
shall find such parent, parents or guardian is incapable or has failed or 
neglected to provide proper maintenance, training and education for said 
child; or unless said child has been tried on probation in said custody, and 
has failed to reform, or unless the court shall find that the welfare of said 
child requires that his custody shall be taken from said parent or guardian. 
In this act, the words used in any gender shall include all other genders, and 
the word county' shall include ‘‘city and county, the plural shall include 
the singular and singular shall include the plural. [L. 13, p. 530, § 14.] 


§ 1987-15. Court may Change Order. 

Any order made by the court in the case of a . or delinquent 
child may at any time be changed, modified or set aside, as to the judge may 
seem meet and proper. [L. 13, p. 530, § 15.] 


§ 1987-16. Fees not Allowable. 
No fees shall be charged or collected by any officer or other person for 


filing petition, serving summons, or other process under this act. [L. 13, 
p. 531, § 16.] 


§ 1987-17. Penalty for Delinquency of Child—Bond. 

In all cases where any child shall be dependent or delinquent under the 
terms of this act, the parent or parents, legal guardian or person having cus- 
tody of such child, or any other person who shall by any act or omission, en- 
courage, cause or contribute to the dependency or delinquency of such child 
shall be guilty of a misdemeanor, and upon conviction thereof, shall be pun- 


191 


$$ 1987-17—2005 CODES OF PROCEDURE. 

ished by fine not exceeding one thousand dollars, or imprisonment in the 
county jail for not more than one year, or by both such fine and imprisonment, 
and the juvenile court shall have jurisdiction of all such misdemeanors: 
Provided, however, That the court may suspend sentence for a violation of 
the provisions of this section and impose conditions as to conduct in the 
premises of any person so convicted, and make such suspension to depend 
upon the fulfillment by such person of such conditions, and, in case of the 
breach of such conditions, or any thereof, the court may impose sentence as 
though there had been no such suspension. The court may also, as a condition 
of such suspension, require a bond in such sum as the court may designate, to 
be approved by the judge requiring same, to secure the performance by such 
persons on the conditions imposed by the court on such suspension. Such 
bond shall, by its terms, be made payable to the state of Washington, and 
any moneys received for a breach thereof shall be paid into the county treas- 
ury. [L. 13, p. 531, § 17.] 


§ 1987-18. Board of Visitation. 

In each county, the judge presiding over the juvenile court sessions, as 
defined in this act, may appoint a board of four reputable citizens, who shall 
serve without compensation, to constitute a board of visitation, whose duty it 
shall be to visit as often as twice a year all institutions, societies and associa- 
tions within the county receiving children under this act, as well as all homes 
for children or other places where individuals are holding themselves out as 
caretakers of children, also to visit other institutions, societies and associations 
within the state receiving and caring for children, whenever requested to do 
so by the judge of the juvenile court: Provided, The actual expenses of such 
board may be paid by the county commissioners when members thereof are 
requested to visit institutions outside of the county seat, and no member of 
the board shall be required to visit any institutions outside the county unless 
his actual traveling expenses shall be paid as aforesaid. Such visits shall be 
made by not less than two members of the board, who shall go together or 
make a joint report. The board of visitors shall report to the court from 
time to time the condition of children received by or in.charge of such insti- 
tutions, societies, associations, or individuals. It shall be the duty of every 
institution, society, or association, or individual receiving and caring for 
children to permit any member or members of the board of visitation to visit 
and inspect such institution, society, association or home where such child is 
kept, in all its departments, so that a full report may be made to the court. 
[L. 13, p. 531, § 18.] : 


§ 1997. 
Repealed. See L. 13, p. 532, § 19. 


There is no power to award costs against 
@ county, upon dismissing proceedings be- 
fore the juvenile court against a delinquent 
child and her parent, in the absence of 
any express statutory authority therefor, 
whether the proceeding be civil or criminal 
in its nature: Pierce County v. Magnuson, 
70 Wash. 639, 127 Pac. 302. 


§ 2004. 
Repealed. See L. 13, p. 532, § 19. 


This section is not subject to the rule of 
ejusdem generis, in view of the evident in- 
tent of the legislature to make the same 
apply to others than those in loco parentis, 
and also in view of the rule that where par- 
ticular words exhaust a class, following 
general words must refer to some larger 
class: State v. Plastino, 67 Wash. 374, 121 
Pac, 851. 


§ 2005. 

A prosecution for conspiracy to ereate a 
monopoly in the sale of milk is not barred 
by the lapse of more than two years since 
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mh @ conspiracy was first attempted, 
where there was a renewed attempt within 
one year, and the prosecution was for the 
latter offense: State v. Erickson, 54 Wash. 
472, 103 Pac. 796. 

As to when a criminal prosecution is 
deemed commenced within statute of limi- 
tations, see note in 1 Ann. Cas. 319. 


§ 2006. 


This section is constitutional, and the 
repeal of the act of 1890, section 8, relating 
to the practice of medicine without a license, 
by the act of 1909, page 677, without any 
saving clause for the prosecution of offenses 
committed under the old law does not bar 
pending prosecutions: State v. Hanover, 55 

ash. 403, 104 Pac. 624, 107 Pac. 388. 


The saving clause of this section is con- 


$$ 2005—2011-3 


of the accused: State v. Hanover, 55 Wash. 
403, 104 Pac. 624. 

As to criminal law applied to practice of 
medicine, see note in 78 Am. St. Rep. 259. 


This section passed at the extraordinary 
session of 1901, was a general saving clause 
applicable to the repeal or amendment of 

} criminal statutes unless a contrary inten- 
tion is expressly declared therein, and is 
sufficient to continue in force the laws re- 
pealed by the Penal Code of 1909 during 
the interim between the passage and the 
taking effect of such Penal Code: State v. 
Newcomb, 58 Wash. 414, 109 Pac. 355. 

Under the general saving clause in this 
section, it is not essential to a prosecution 
for a prior offense that it was pending when 
the Penal Code of 1909 took effect: State v. 
Lorenzy, 59 Wash. 308, Ann. Cas, 1912B, 


153, 109 Pac. 1064. 


§ 2007. 
See notes to § 2320, 


stitutional; and a pending prosecution for 
practicing medicine without a license is not 
affected by Laws of 1909, page 677, repeal- 
ing former laws before trial and conviction 


§ 2011-1. Corporation Charged With Crime. 

Whenever an indictment or information shall be filed in any superior 
court against a corporation charging it with the commission of a crime, a 
summons shall be issued by the clerk of such court, signed by one of the 
Judges thereof, commanding the sheriff forthwith to notify the accused 
thereof, and commanding it to appear before such court at such time as shall 
be specified in said summons. Such summons and a copy of the indictment 
or information shall be at once delivered by such clerk to said sheriff and by 
him forthwith served and returned in the manner provided for service of 
summons upon such corporation in a civil action. Whenever a complaint 
against a corporation, charging it with the commission of a crime, shall be 
made before any justice of the peace or municipal judge, a like summons, 
signed by such justice of the peace or municipal judge, shall be issued, which, 
together with a copy of said complaint, shall be delivered to the sheriff at 
once and by him forthwith served as herein provided. [L. 11, p. 106, § 1.] 


§ 2011-2, Appearance by Corporation. 

Upon such service being made such corporation shall appear at the time 
designated, by one of its officers or by counsel; and upon such appearance, 
and thereafter, the same course shall be pursued, as nearly as may be, as 
upon the appearance of an individual to indictment, information or complaint 
and warrant charging him with the same offense. Upon failure of the cor- 
poration to make such appearance said court shall cause to be entered a plea 
of „not guilty,“ and upon appearance made or plea entered the corporation 
shall be deemed forthwith continuously present in court until the case shall 
be finally disposed of. [L. 11, p. 106, § 2.] 


§ 2011-3. Judgment Against Corporation. 

If the corporation shall be found guilty and a fine imposed, it shall be 
entered and docketed by the clerk, or justice of the peace or municipal judge 
as a Judgment against the corporation, and it shall be of the same force and 
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effect and be enforced against such corporation in the same manner as a judg- 


ment in a civil action. 


§ 2012. 


The venue of an offense is sufficiently es- 
tablished in Whatcom county, where laid, by 
pe that it was committed in the city of 

ellingham, as the courts will take judicial 
notice that Bellingham is in Whatcom 
county: State v. Kincaid, 69 Wash. 273, 124 
Pac. 684. 


§ 2015. 


This section violates constitution, article 
1, section 22, providing that the accused 
shall have the right to a trial by a jury of 
the county in which the offense is alleged to 
have been committed; and a demurrer should 
be sustained to an information for burglary 
committed in one county, filed in another 
county into which the property was alleged 
to have been taken: State v. Carroll, 55 
Wash. 588, 133 Am. St. Rep. 1047, 19 Ann. 
Cas. 1234, 104 Pac. 814. 


§ 2018. 


The granting or denial of a change of 
venue in a criminal case on the ground of 
local prejudice rests in the discretion of 
the trial court, under this section and sec- 
tion 2019, providing that, if founded upon 
excitement or prejudice in the county, the 
court may in its discretion grant a change 
to another county; and a ruling cannot be 
reversed where no abuse of discretion ap- 

ears: State v. Welty, 65 Wash. 244, 118 

ac. 9. 

The publication of improper newspaper 
articles tending to create local prejudice 
against an accused person does not warrant 
a change of venue unless the effect of the 
publication was such that there was danger 
of the trial jury being influenced thereby: 
State v. Welty, 65 Wash. 244, 118 Pac. 9. 


§ 2019. 
See notes to § 2018. 


The refusal of a change of venue on the 
ground of local prejudice will not be re- 
viewed except for clear abuse of discretion, 
and none appears where the motion was re- 
sisted by a counter showing, and upon a 
second trial a jury was secured after an 
examination of twenty-eight jurors, only 
eight of whom were excused for cause: State 
v. Herold, 68 Wash. 654, 40 L. R. A., N. S., 
1213, 123 Pac. 1076. 


§ 2043. 


The accused is not a “witness” within this 
section and section 2099, requiring the names 
of witnesses examined before the grand jury 
to be indorsed on the indictment, where the 
accused, learning of the investigation, was 


L. 11, p. 106, § 3.) 


1 to make a voluntary statement 
efore the grand jury, but the indictment 
was not based thereon, and no vote was 
taken after the statement was made: State 
v. Kulbe, 67 Wash. 21, 120 Pac. 610. 


§ 2050. 


Under this section it is not reversible 
error to allow the prosecuting attorney to 
indorse the names of witnesses at the trial, 
where no continuance was asked by the ac- 
cused: State v. Le Pitre, 54 Wash. 166, 18 
Ann. Cas. 922, 103 Pac. 27; State v. Quinn, 
56 Wash. 295, 105 Pac. 818; State v. Car- 

enter, 56 Wash. 670, 106 Pac. 206; State v. 

epoon, 62 Wash. 635, 114 Pac. 449. 


It is not prejudicial error to permit at 
the trial the indorsement of new witnesses 
for the state, where the defendant asked 
either a continuance or a subpoena for four 
Witnesses, and thereupon the subpoena was 
issued and all the witnesses appeared in time 
to testify: State v. Gray, 61 Wash. 549, 112 
Pac. 641. 


Upon granting a new trial because of a 
variance between the allegations and proofs, 
a new information may be filed to cure the 
defects, and leave of court therefor will be 

resumed where the court considered the 
information as filed: State v. Garland, 65 
Wash. 666, 118 Pac. 907. 

It is not prejudicial error that, after a 
trial for murder in the first degree, the in- 
formation was amended to charge murder 
in the second degree without leave of court 
or entering a nolle prosequi of the first in- 
formation, where the accused pleaded not 
guilty to the amended information without 
demurring, and first objected on the intro- 
duction of the evidence: State v. Phillips, 
65 Wash. 324, 118 Pac. 43. 

As to the constitutionality of statutes al- 
lowing amendment of indictments, see note 
in Ann. Cas. 1913A, 402. 


§ 2051. 


The verification of an indictment is suffi- 
cient when the jurat is signed by the deputy 
clerk as such: State v. Clark, 58 Wash. 128, 
107 Pac. 1047. 

Where an information is duly sworn to in 
an affidavit by the prosecuting attorney, who 
takes oath that he is the prosecuting attor- 
nev and that the information is true, it is 
sufficient without reciting that the averments 
were made on the oath of the prosecuting 
attorney: State v. Pepoon, 62 Wash. 6365, 
114 Pac. 449. 

The objection that an information was not 
reverified after it was amended is waived 
where the defendant demurred to the 
amended information and was later ar- 
raigned and pleaded not guilty without 
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raising the objection as to the verification 
until after verdict: State v. Stone, 66 Wash. 
625, 120 Pac. 76. 


§ 2055. 
See notes to §§ 2064, 2392, 2601. 


An information for homicide sufficiently 
describes the manner of killing under this 
section if it states the facts constituting the 
offense in ordinary language, so that it may 
be understood by a person of common un- 
derstanding: State v. Quinn, 56 Wash. 295, 
105 Pae. 818. 

An information in the language of the 
statute is not sufficient in charging the crime 
of robbery or larceny from the person: State 
v. Hall, 54 Wash. 142, 102 Pac. 888. 

In a prosecution for statutory rape upon 
a female of previous chaste character be- 
tween fifteen and eighteen years of age, 
where the evidence tends to show three dis- 
tinct offenses occurring at different times 
and places, it is reversible error for the 
court to deny defendant’s motion, after the 
testimony is in, to compel the prosecution to 
make an election as to the offense relied 
upon for conviction: State v. Workman, 66 
Wash. 292, 119 Pae. 751. 

It is not prejudicial error to refuse to 
strike from an information the name of de- 
fendant’s confederate and his aliases. where 
the matter objected to was heard at the trial 
without objection, although the confederate 
n = : State v. Ness, 71 Wash, 334, 128 

e. 


§ 2057. 


An information charging a publie officer 
with the embezzlement of fees collected in 
the sum of one hundred and sixty-five dol- 
lars charges but one offense, and is suffi- 
ciently direct and certain as regards the 
crime charged, although the sum represented 
different fees collected at different times: 
State v. Leonard, 56 Wash. 83, 21 Ann. 
Cas. 69, 105 Pac. 163. 


A complaint charging the sale of beer to 
our minors on a certain date is not du- 
Plicitous as charging four offenses, the rea- 
sonable inference being that the beer was 
sold Jointly to all the parties named at one 
time and as one transaction: State v. Me- 
Cormick, 56 Wash. 469, 105 Pac. 1037. 

information for larceny is not bad for 
duplicity in that it charges the stealing of 
eed articles from the persons of, and 
belonging to, two parties, where, prima 
acie, both occurred at the same time and 
place and constituted but a single transac- 
— State v. Laws, 61 Wash. 533, 112 Pac. 


geen information for grand larceny is not 
aplieitous where it alleges that on a certain 
ot at a certain place the defendant, 
fel intent to deprive the owner thereof, 
“ioniously bought, received and concealed 


“ified article (stating the value) then and 
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there knowing that the sanre had been 
stolen, as all of the property was received 
at the same time and place, even though 
it belonged to different persons: State v. 
Makovsky, 67 Wash. 7, 120 Pac. 513. 


§ 2060. 


An information charging the offense of 
rape on “a certain day within three years 
next preceding” the filing of the informa- 
tion is sufficiently definite as to time, under 
this section: State v. Myrberg, 56 Wash. 
884, 105 Pac. 622. 


6 2061. 


It is not a material variance to allege an 
assault against Sylvia R. and to prove an 
assault against Sylvia E., where the defend- 
ant admitted the act and was not misled, 
in view of this section: State v. Ewing, 67 
Wash. 395, 121 Pac. 834, 


6 2065. 

An information charging first degree as- 
sault with intent to kill by stabbing with a 
knife sustuins a convictiom for second de- 
gree assault with intent to do “grievous 
bodily harm,” or that the “weapon or other 
instrument or thing was likely to produce 
bodily harm,” under Rem. & Bal. Code, sec- 
tion 2414: State v. Letica, 61 Wash. 629, 112 
Pac. 748. 

An information charging an assault with 
a loaded pistol with intent to murder by 
striking, beating and wounding, no consid- 
erable provocation appearing therefor, sup- 
ports a convicton of the lesser crime of 
assault with a deadly weapon with intent to 
commit bodily injury, no considerable provo- 
cation appearing therefor: State v. Crist, 
62 Wash. 326, 113 Pac. 772. 

The sufficiency of an information must be 
determined on demurrer by what appears on 
its face, and error in the admissions of evi- 
dence thereafter does not affect its suff- 
ciency: State v. Ray, 62 Wash. 582, 114 Pac. 
439. a 

Where a statute provided for three sepa- 
rate offenses of graft, it is surplusage and 
harmless, in an information for the first 
offense, to allege a further condition ap- 
plicable only to the last two offenses, as it 
was error favorable to the defendant to un- 
dertake to prove more than was required; 
and where the information clearly on its face 
purports to charge the offense in the first 
provision, it is itself an election, and a 
motion to require an election is properly 
overruled: State v. Marion, 68 Wash. 675, 
124 Pac. 125. ! 


§ 2066. 


That the accused had been placed on trial 
before he had been arraigned or had pleaded 
is not ground for dismissal by the state with- 


out his consent, where he had thereafter 
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entered a plea of not guilty, as an issue 
was formed which put him in jeopardy: 
State v. Kinghorn, 56 Wash. 131, 27 L. R. 
A., N. S., 136, 105 Pac. 234. 


§ 2072. 


An information for perjury sufficiently 
negatives the truth of the false testimony 
when it sets out the false testimony and as- 
serts its falsity by negation and by setting 
out the true facts: State v. Smails, 63 Wash. 
172, 115 Pac. 82. 

An information for perjury sufficiently 
charges the accused’s 8 of the 
falsity of his testimony where it charges 
that he willfully, knowingly and falsely tes- 
tified to a certain state of facts with knowl- 
edge of each fact alleged to negative the 
truth thereof: State v. Smails, 63 Wash. 172, 
115 Pac. 82. 

A conviction of perjury is sustained by 
the direct testimony of one witness and cor- 
roborating circumstances established by in- 
dependent evidence of such a character as to 
clearly turn the scale and overcome the oath 
of the defendant and the legal presumption 
of innocence: State v. Smails, 63 Wash. 172, 
115 Pac. 82. 


§ 2091. 


Constitution, article 1, section 22, provid- 
ing that the accused shall have the right to 
demand a copy of the charge against him, 
and this section, merely grant a privilege 
that is waived by plea and entering upon 
the trial without request for the copy, ser- 
vice of which is not jurisdictional: State 
v. Quinn, 56 Wash. 295, 105 Pac. 818; 
State v. Newcomb, 58 Wash. 414, 109 Paec. 
355. 


§ 2099. 
See notes to § 2043. 


§ 2102. 


A demurrer to a complaint for criminal 
libel only admits the facts alleged and not 
the pleader’s conclusions: State v. Darwin, 
63 Wash. 303, 33 L. R. A., N. S., 1026, 119 
Pac. 309. 


§ 2108. 


A plea reciting in the first division that 
the accused “hereby enters his plea of not 
guilty” and adding pleas of mental irrespon- 
sibility and insanity, shows an affirmative 
plea of not guilty: State v. Quinn, 56 Wash. 
295, 105 Pac. 818. 


§ 2111. 


Under this section, providing that the 
court may permit a plea of guilty to be 
withdrawn, the court should liberally exer- 
cise its discretion in favor of life and lib- 
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erty, but a refusal can only be reviewed for 
abuse of discretion, and it is not an abuse 
of discretion to refuse leave to withdraw a 
lea, asked on the ground that immunity 
ad been promised accused by a detective, 
where that fact is controverted and it ap- 
pears that the accused was informed of his 
Tights, knew the effect of his plea, and the 
prosecuting witness had disappeared and 
his whereabouts were unknown: State v. 
Cimini, 53 Wash. 268, 101 Pac. 891. 


§ 2113. 


The common-law rule that an acquittal is 
no bar to another prosecution, if the indict- 
ment was so defective that it would not 
have sustained a conviction, prevails in this 
state, except where the acquittal was by a 
judgment on a verdict, as provided by this 
section; hence the voluntary dismissal of 
such a defective charge is no bar to another 
prosecution: State v. Burns, 54 Wash. 113, 
102 Pac. 886. 


Upon appeal after a trial on a complaint 
before a justice of the peace, the filing of 
an information in the superior court does 
not work a dismissal of the complaint or con- 
stitute a bar to the prosecution: State v. 
Poyner, 57 Wash. 489, 107 Pac. 181. 

The dismissal of a prosecution for the 
violation of the adulterated food act, section 
5455, charging the selling of decomposed 
veal, does not bar another prosecution for 
the violation of a disjunctive clause of the 
same section charging the sale of the product 
of a calf which died otherwise than by 
slaughter, since the offense charged was not 
the same, within section 5314, providing fhat 
a dismissal shall bar a prosecution where 
the same offense was charged in the second 
prosecution: State v. Poole, 64 Wash. 47, 
116 Pac. 468. 

Where a person accused of murder in the 
first degree was erroneously convicted of 
manslaughter and the judgment is reversed 
on his own appeal, he cannot, on a new trial, 
plead the former conviction of the lesser 
offense as an acquittal of the greater 
offense, since by the appeal he waived his 
plea of former jeopardy, and the new trial 
should therefore be upon all the offenses 
included within the charge (overruling State 
v. Murphy, 13 Wash. 229): State v. Ash, 
68 Wash. 194, 39 L. R. A., N. S., 611, 122 
Pac. 995. 

As to former jeopardy as a defense, see 
note in 21 L. R. A., N. S., 2 

Where a trial was stopped because one 
of the jurymen had not been sworn, the 
defendant had not been placed in jeopardy, 
and upon reswearing or affirming the entire 
jury and recommencing the trial, he cannot 
plead former jeopardy; and none of his 
rights are prejudiced where, on recommenc- 
ing the trial, defendant was tendered the 
right to examine the juror and the others 
in the box: State v. Herold, 68 Wash. 6o4, 
40 L. R. A., N. S., 1213, 123 Pac. 1076. 


„ ow We 


196 


— m 


—̃ —-— 


CODES OF PROCEDURE. 


As to former jeopardy when trial com- 

menced with unsworn jury, see note in 40 
L. R. A., N. S., 1213. 
_ Where a plea of not guilty and of former 
jeopardy are entered before the commence- 
ment of the trial, it is discretionary to direct 
that they be tried together: State v. Elliott, 
69 Wash. 62, 124 Pac. 212. 

A conviction for obtaining money under 
false pretenses, the gist of the offense rest- 
ing primarily in securing credit for a false 
name, cannot be pleaded in bar of a prose- 
cution for the forgery of an insurance pol- 
icy, which was incidental to the other offense 
and arose out of the same transaction, since 
the crimes are separate and distinct, the 
false name being the essence of the first, 
and the uttering of spurious security, of the 
second: State v. Elliott, 69 Wash. 62, 124 
Pac, 212, 

As to former jeopardy as defense in 
retrial on a higher charge after setting aside 
verdict for lower charge, see notes in 5 L. 


x 4, N. 8, 571, and 22 L. R. A., N. S., 
99. 


§ 2119. 


After the information is filed, it is too 
late to move for the dismissal of a charge 
on the ground that no indictment or informa- 
tion was filed against the accused within 
thirty days after his incarceration, as re- 
quired by this section, where accused passed 
the delay without complaint: State v. 
Lorenzy, 59 Wash. 308, Ann. Cas, 1912B, 
153, 109 Pac. 1064. 


§ 2125. 


_ The dismissal of a previous complaint or 
information is not a bar to another prose- 
cution under an information charging a 
felony, under this section, expressly so pro- 


viding: State v. Burns, 54 Wash. 113, 102 
Pac. 886, 


§ 2135, 


The defendant is not entitled to a continu- 

ance, a8 a matter of right, upon allowing 
the state to indorse the name of a witness 
on the information at the trial, where no 
showing is made of prejudice to defendant’s 
rights: State v. Carpenter, 56 Wash. 670, 
106 Pae. 206. 
1 continuance is properly denied in a 
3 ease where the accused took no 
ah to secure a subpoena for witnesses 
aa 3 than a month after the case was 
0 3 trial, and the only diligence shown 
the te Witnesses living at a distance was 
trial oting of letters a few days before the 
v. Lb With no excuse for the delay: State 
exo), 61 Wash. 405, 112 Pac. 635. 


§ 2140, 
See notes to 8 101. 
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8 2145. 
See notes to § 2196. 


This section does not, in cases not eapital, 
preclude the entry of judgment upon a ver- 
dict, received in the absence of the defend- 
ant, if the defendant, out on bail, voluntarily 
absents himself without leave, for he thereby 
waives his right: State ex rel. Gabe v. Main, 
66 Wash. 381, 119 Pac. 844. 

As to right of defendant to waive his 
presence at time of receiving verdict upon 
trial for felony, see note in 14 L. R. A., N. 
S., 603. 

As to same on trial for misdemeanor, see 
note in 21 L. R. A., N. 8., 56. 


§ 2147. 


A witness should not be permitted to 
state his impression after he had testified 
that it was so long ago that he could not 
swear to the answer to the question: State 
v. Smails, 63 Wash. 172, 115 Pac. 82. 


8 2151. 


A confession is inadmissible as one ob- 
tained by duress, where it appears that the 
prosecuting attorney threatened the accused 
with a series of prosecutions which would 
culminate in cumulative sentences, unless 
he confessed, he was subjected to solitary 
confinement in a dark cell, and testified that 
he was subjected to severe cruelties and 
threatened with appalling punishments if he 
did not confess; and it that the 
jailers threatened many other prisoners if 
they did not confess, and confined them in 
the dark cell for refusal to do so: State v. 
Miller, 61 Wash. 125, Ann. Cas. 1912, 1053, 
111 Pac. 1053. 

As to admissibility of confessions where 
accused exhorted, etc., to confess, see note 
in Ann. Cas, 1913B, 303. 


Upon an objection to admissions by the 
accused on the ground of duress, the ques- 
tion whether the admissions were voluntary 
or were made under the influence of fear 
produced by threats, within this section, 18 
a mixed question of law and fact and may 
properly be determined by the judge upon 
an examination of the witnesses in the pres- 
ence of the jury: State v. Barker, 56 Wash. 
510, 106 Pac. 133. 

Such decision is reviewable on appeal as 
any other question of law or fact passed 
upon by the court: State v. Barker, 56 
Wash. 510, 106 Pac. 133. 

A confession is inadmissible as one ob- 
tained by duress, where it appears that the 
prosecuting attorney threatened the accused 
with a series of prosecutions which would 
culminate in cumulative sentences, unless 
he confessed, he was subjected to solitary 
confinement in a dark cell, and testified that 
he was subjected to severe personal violence, 
and was denied communication with an at- 
torney or any person, especially in view of 
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Rem. & Bal. Code, section 2611, making it 
a misdemeanor for an officer to refuse to 
permit such communications, or to subject a 
person to personal violence or threats for 
the purpose of inducing confessions: State 
v. Miller, 68 Wash. 239, 122 Pac. 1066. 
Error in the admission of confessions of 
a prisoner induced by threats, imprison- 
ment in a dark cell, and personal violence, 
is not cured by evidence of another like con- 
fession, procured four days later, after re- 
mcval from the dark cell, where there was 
no evidence that the influence of the duress 
and threats was removed at the time of the 
second confession; and the presumption of 
continuing influence must be overcome by 
clear, strong, and satisfactory evidence: 
State v. Miller, 68 Wash. 239, 122 Pac. 1066. 
Upon a conflict in the evidence as to 
whether a confession was made under the 
influence of fear produced by threats, the 
question is for the jury, and it is not error 
to admit evidence of the confession: State v. 
Wilson, 68 Wash. 464, 123 Pac. 795. 


Under this section, an instruction to the 
effect that a confession could not be coasid- 
ered as evidence unless it was voluntary 18 
not prejudicial error, as it was favorable 
to defendant: State v. Wilson, 68 Wash. 
464, 123 Pac. 795. 

As to the admissibility of confessions pro- 
cured by duress, etc., see note in Ann. Cas. 
1912B, 1056. 


§ 2152. 


In a prosecution for murder, when the 
accused is shown beyond a reasonable doubt 
to have committed the crime, proof of 
motive is not essential to sustain a convic- 
tion: State v. Barker, 56 Wash. 510, 106 
Pac. 133. 

As to the necessity of proving motive in 
prosecution for murder, see note in Ann. 
Cas. 1912C, 236. 

Upon an information for murder by ad- 
ministering poison on the twenty-seventh 
day of August, which caused the deceased 
to languish and die, it is not a variance to 
prove the deceased came to her death on the 
29th: State v. Pepoon, 62 Wash. 635, 114 
Pac. 449. 

As to validity of indictment or informa- 
tion fixing commission of the crime at & 
future or impossible date, see note in Ann. 
Cas. 1913B, 1043. See, also, notes in 6 
Ann. Cas. 854, 7 Ann. Cas. 774, and 19 Ann. 
Cas. 930. 

In a prosecution for selling one quart of 
spirituous liquors to an Indian, it is not a 
material variance to prove the sale of one 
pint of such liquors: State v. Rackich, 66 
Wash. 390, Ann. Cas. 1913C, 312, 37 L. B. 
A., N. S., 760, 119 Pac. 843. 

A conviction of murder in the second de- 
gree mav be had under a charge of murder 
in the first degree where the evidence was 
largely circumstantial, the question of de- 
liberation depended upon the circumstances 
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surrounding the killing, and the evidence 
does not conclusively show deliberation: 
State v. Wilson, 68 Wash. 464, 123 Pac. 795. 
As to conviction of lower degree of crime 
when the prosecution has been for higher 
degree, see note in 21 L. R. A., N. S. 1. 


In a prosecution for the murder of the 
accused’s divorced wife, where evidence that 
the divorce was granted three years before 
on the ground of the husband’s cruelty was 
admitted to show probable premeditation 
and a hostile mental attitude, it is error to 
refuse to allow the accused to rebut the 
same by proof of goodwill and apparent 
kindly feeling for a year previous to the 
homicide, in order to reduce the crime to the 
legal presumption of a lower degree: State 
v. George, 58 Wash. 681, 109 Pac. 114. 

As to proof of malice by circumstances 
connected with killing, see note in 38 L. R. 
A. 1088. 


Evidence that the accused, two years be- 
fore the homicide, had, in the presence of 
the deceased, threatened to shoot the de- 
ceased, 18 competent and not inadmissible as 
too remote: State v. Quinn, 56 Wash. 295, 
105 Pac. 818. 

As to admission of evidence of threats by 
accused against the victim, see note in 89 
Am. St. Rep. 692. 

The evidence of an accomplice in burglary 
will not be held inadmissible as induced by 
threats or promises where the witness tes- 
tified that it was not, and the evidence was 
given six months after the alleged threats 
and coercion of the witness by confinement 
in a dark cell, the strict rules governing 
confession of the prisoner on trial not ap- 
plying: State v. Miller, 68 Wash. 239, 122 
Pac. 1066. 


INSANITY.—Upon the defense of insan- 
ity to a charge of murder of accused’s wife, 
after a foundation is laid by some evidence 
of mental aberration, it 18 error to exclude 
evidence that the wife, an Indian, had joined 
the Shakers, a religious organization prac- 
ticing promiscuous illicit intercourse, where- 
by the accused was so greatly distressed in 
mind that his reason was dethroned, since 
he was entitled to the benefit of any com- 
petent evidence tending to account for or 
naturally lead up to insanity, and the de- 
lusion of marital infidelity is a recognizec 
symptom of homicidal insanity: State v. 
Flanney, 61 Wash. 482, 112 Pac. 630. 

As to mental attitude of killer as defense, 
see note in 134 Am. St. Rep. 727. 


A witness may give his optnion as to 
whether the deceased in making a dying 
declaration apparently believed that she 
could not live: State v. Quinn, 56 Wash. 
295, 105 Pac. 818. 

A dying declaration is admissible where 
the deceased had received a mortal wound 
and had been informed by the attending 
physician that she must die, and the state- 
ment was drawn by the prosecuting attorney, 
read in her presence, and assented to and 
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signed in the presence of witnesses: State 
v. Quinn, 56 Wash. 295, 105 Pac. 818. 

Upon a prosecution for the murder of a 
policeman, shot while attempting to arrest 


the accused and his companion or co-eon- 


spirator, who was killed in the melee, the 
dying declaration of the co-conspirator is 
not admissible in evidence where the decla- 
ration was a mere narrative of past events, 
since it was not made during the existence 
or in furtherance of the conspiracy, and was 
hearsay: State v. Nist, 66 Wash. 55, Ann. 
Cas. 1913C, 409, 118 Pae. 920. 


A dying declaration made December 10th 
does not identify with sufficient certainty a 
prior written statement signed and sworn to 
December 3d, at a time when deceased was 
seriously ill but not under a sense of im- 
pending death, where, a few hours before 
death, the deceased, in answer to questions, 
stated that the “statements made to Mr. S. 
(the notary) a week ago to-day” were true; 
and the same is inadmissible although the 
statement of December 10th was made un- 
der a sense of impending death, in view 
of the rule that dying declarations must be 
received with great caution: State v. Pea- 
cock, 58 Wash. 41, 27 L. R. A., N. S., 702, 
107 Pac, 1022. 


As to declarations admissible as dying 


declarations, see note in 86 Am. St. Rep. 


632. See, also, note in 17 Ann. Cas. 287. 

In a prosecution for burglary, evidence 
that an unidentified man was met at a cer- 
tain place, and concealed himself, is admis- 
sible, where it appears from other evidence 
that the accused went in that direction, and 
Where the incident, with other evidence, was 
a circumstance tending to connect him with 
the crime charged: State v. Leroy, 61 Wash. 
405, 112 Pae. 635. 

In a prosecution for burglary, in which a 
Witness testified that the accused was wear- 


ing the witness’ shoes, evidence that the 


Witness had tried on and could wear the 
shoes identified as shoes left by the accused 
is admissible: State v. Leroy, 61 Wash. 405, 
Pac. 635. 
As to evidence admissible to prove charge 
of burglary, see note in 2 Am. St. Rep. 396. 
Upon a prosecution for obtaining four 
twenty-dollar bills by false pretenses, evi- 
dence that, on the day after, the sheriff 
found two such bills concealed in the over- 
coat of the accused after he had been once 
searched, is admissible without showing that 
the coat had been at all times in the posses- 
Wa of the accused: State v. Brown, 62 
ash. 293, 113 Pac. 782. 
* to the court’s duty, on request, to in- 
in uct as to law of circumstantial evidence 
is Prosecutions for larceny where defendant 
Proved to have had possession of the 


790 3 Property, see note in 8 L. R. A., N. S., 


s ** hot a fatal variance to allege a rape 
i à child named Frieda, and to prove 
a. Valfreda, as given in Holland, 

e, after coming to this country, the 
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-child was generally known as Frieda: State 

v. Myrberg, 56 Wash. 384, 105 Pac. 622. 
As to the effect of form of Christian name 

> 1 prosecutions, see note in 14 L. 


In a prosecution for assault with intent to 
commit sodomy, evidence of the same act 
upon another boy immediately after the first 
is admissible as part of the res gestae: State 
v. McDowell, 61 Wash. 398, Ann. Cas. 
1912C, 782, 32 L. R. A., N. S., 414, 112 
Pac. 521. 

As to res gestae in criminal cases, seé 
notes in 19 L. R. A. 741, and 65 L. R. A., 
N. S., 318. 

In an action for assault, the quarrelsome 
disposition of the one assaulted cannot be 
shown by asking the opinion of a witness 
as to whether he was a peaceable man, but 
only by establishing his reputation: State 
v. O’Brien, 66 Wash. 219, 119 Pac. 609. 

As to evidence of character of party ag- 
grieved in action against aggressor, see 
note in 4 Ann. Cas. 839; also note in 19 Ann. 
Cas. 986. 

Evidence relevant to the issues of a cause 
is not inadmissible because it tends to show 
the commission of a crime other than the 
one charged: State v. Dana, 59 Wash. 30, 
109 Pac. 191. 

In a prosecution for living with a common 

rostitute, letters showing that the accused 

d been living with the woman and that 
she was a prostitute for hire are not inad» 
missible because they show that the accused 
had committed other crimes: State v. Thuna 
59 Wash. 689, 140 Am. St. Rep. 902, 109 
Pac. 331, 111 Pac. 768. 

Upon a prosecution for burglary, evidence 
of another burglary in the vicinity about 
the same time, and that articles then stolen, 
with burglar’s tools, were found on the per- 
son of the accused, who was arrested shortly 
after taking a stage ride from that locality, 
is admissible to show that accused was in the 
vicinity and had opportunity to commit the 
crime: State v. Leroy, 61 Wash. 405, 112 
Pac, 635. 

In a prosecution for obtaining money un- 
der false pretenses, through a conspiracy 
with a swindling clairvoyant who predicted 
and advised the investments, evidence of 
other similar offenses, committed by the 
same conspirators in the same way upon 
other dupes, is admissible to show that the 
acts were done as part of a general scheme 
of conspiracy to defraud, the unusual and 
extraordinary means employed making an 
exception to the general rule that evidence 
of other crimes is not admissible: State v. 
Craddick, 61 Wash. 425, 112 Pac. 491. 

As to admissibility of evidence of other 
offenses by accused to show intent, see note 
in 105 Am. St. Rep. 991. 

Witnesses who are well acquainted with 
the accused, and can testify that he is a 
good citizen “because he behaves himself, or 
is a moral man,” are competent to testify 
to his reputation for good character and 
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chastity, although they had not heard it dis- 
cussed by others, and based their evidence 
on observation alone, especially in a prose- 
cution for statutory rape: State v. Hosey, 
54 Wash. 309, 22 L. R. A., N. S., 670, 103 
Pac, 12. ä 

As to testimony to prove good character 
on the part of aceused, see note in 103 Am. 
St. Rep. 891. 

It is inadmissible, as hearsay, for a prose- 
cutrix to testify that a third person told 
her that the accused had said he would not 
continue relations with her: State v. Craig, 
52 Wash. 66, 100 Pac. 167. 

The statement of an officer identifying a 
gun and cartridges handed to him by an- 
other, who told him they belonged to the 
defendant, is not inadmissible as hearsay, 
where the other person was called and tes- 
tified that the defendant gave her the gun 
and cartridges shortly after the shooting and 
that she gave them to the officer: State v. 
Quinn, 56 Wash. 295, 105 Pac. 818. 

In a prosecution against two persons for 
obtaining money under false pretenses, evi- 
dence of a conversation between the prose- 
cuting witness and one of the defendants 
when the other defendant was not present is 
admissible, if the facts show a concert of 
action and that both defendants were par- 
ties to the crime, although separate trials 
were had and no conspiracy was charged: 
State v. Williams, 62 Wash. 286, 113 Pae. 
780. 

Upon a separate trial of one charged as 
an accessory to a homicide, confined to acts 
committed at the time and place of the 
killing, it is error to admit evidence of 
threats against the deceased and of declara- 
tions in the nature of confessions, made by 
the principal or codefendant both before 
and after the homicide at times when the 
accessory was not present: State v. Beebe, 
66 Wash. 463, 120 Pac. 122. 

As to admissibility of evidence of acts 
and declarations of co-conspirators, see 
notes in 1 L. R. A. 273, and 25 L. R. A. 197. 

Upon a prosecution for homicide, state- 
ments, not part of the res gestae, made by 
the accused to her husband expressing fear 
of the deceased and members of his family, 
are inadmissible as declarations of the ac- 
cused made in her own favor: State v. Tot- 
ten, 67 Wash. 192, 121 Pac. 70. 


TESTIMONY OF ACCOMPLICES AND 
CODEFENDANTS.—A conviction of lar- 
ceny by the receipt of stolen goods may be 
had upon the testimony of the accomplices 
who stole the same: State v. Ray, 62 Wash. 
582, 114 Pac. 439. 


A conviction of abortion may be had upon 
the uncorroborated testimony of accomplices 
who testified directly to the defendant’s 
connection with the crime: State v. Stapp, 
65 Wash. 438, 118 Pac. 337. 

A conviction for burglary may be sus- 
tained upon the testimony of an accomplice 
uncorroborated by other evidence tending to 
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implicate the defendant with the commis- 
sion of the offense: State v. Dalton, 65 
Wash. 663, 118 Pac. 829. 

A witness is not an accomplice in a bur- 
glary where he had not participated in the 
crime and was asleep in bed when the guilty 
parties arrived in the room with the goods, 
although he was then informed that the 
goods were stolen: State v. Dalton, 65 Wash. 
663, 118 Pac. 829. 

As to accomplices in burglary, see note 
in 2 Am. St. Rep. 399. 

Accomplices in the crime of abortion are 
not unworthy of belief, as a matter of law, 
from the fact that they made inconsistent | 
statements as to their knowledge of the 
miscarriage, prompted by fear of prosecu- 
tion: State v. Stapp, 65 Wash. 438, 118 
Pac. 337. 

As to accomplices in abortion, see note in 
138 Am. St. Rep. 277. 

The fact that witnesses are accomplices 
goes only to their credibility, and a convic- 
tion may be sustained upon their uncorrob- 
orated testimony: State v. Wappenstein, 67 
Wash. 502, 121 Pac. 989. 

As to testimony of accomplices generally 
and in particular prosecutions, see note in 
98 Am. St. Rep. 172. 

Upon a conviction of being an habitual 
criminal, the record of previous convictions 
showing the same is sufficient prima facie 
evidence of identity, when received without 
objection: State v. Le Pitre, 54 Wash. 166, 
18 Ann. Cas. 922, 103 Pac. 27. 

As to conviction or acquittal of other 
offenses as substantive evidence, see notes 
in 105 Am. St. Rep. 1006. 

A conviction will not be set aside for 
insufficient identification of the accused at 
the preliminary hearing by the prosecuting 
witnesses, where he sufficiently identified the 
accused at the trial: State v. Williams, 62 
Wash. 286, 113 Pac. 780. 

As to identification of the accused in 
criminal prosecution, see note in 92 Am. 
St. Rep. 94. 

In a prosecution for obtaining money by 
false pretenses, money taken from the ac- 
cused is sufficiently identified, to sustain & 
conviction, where the prosecuting witness de- 
scribed it as “currency,” “four twenty-dollar 
bills,” “United States currency,” etc., and 
that one was a yellow bill, the weight of 
the evidence being for the jury: State v. 
Brown, 62 Wash. 293, 113 Pac. 782. 

In a prosecution for obtaining monev un- 
der false pretenses on a certain passenger 
train. alleged in the information as train 
No. 258, it is not necessary to identifv the 
train by that number if it is otherwise 
sufficiently identified: State v. Brown, 62 
Wash. 293, 113 Pac. 782. 

As to obtaining money or goods by false 
pretenses, see nc‘ in 25 Am. St. Rep. 378. 

Upon the question of the identification of 
a person, a witness is entitled to give his 
opinion: State v. Elliott, 68 Wash. 603, 123 
Pac. 1089. 
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As to identifleation by sound of the voice, 
zee note in 13 L. R. A., N. S., 373. 

In a prosecution for rape, proof that the 
prosecuting witness became pregnant is not 
such corroborating evidence as tends to con- 
vict the accused of the crime, within this 
section: State v. McCool, 53 Wash. 486, 132 
Am. St. Rep. 1089, 102 Pac. 422. 

In a prosecution for rape, proof that the 
parties were together under suspicious cir- 
cumstances at another time two months pre- 
vious to the time charged is not such cor- 
roborating evidence as tends to convict the 
defendant of the offense charged, within 
this section, where the prosecutrix denied 
that any improper relations were had at 
that time: State v. McCool, 53 Wash. 486, 
132 Am. St. Rep. 1089, 102 Pac. 422. 

Upon a cHarge of accessory to carnal 
abuse of a child, letters and oral evidence of 
the defendant may constitute sufficient cor- 
roboration of the testimony of the prose- 
citrix: State v. May, 59 Wash. 414, Ann. 
Cas, 1912B, 113, 109 Pac. 1026. 

As to necessity and sufficiency of corrob- 
oration of prosecutrix in rape cases, see 
a in 6 Ann. Cas. 771, and 17 Ann. Cas. 
In a prosecution of a chief of police, there 
is sufficient prima facie proof of the fact 
of a conspiracy between him and two 
others, for the conducting of houses of 
prostitution in violation of law, to permit 
the introduction of evidence of the acts and 
declarations of the two when the defendant 
was not present, where it appears that the 
chief, just prior to taking office, had sug- 
gested to one of them that it would be the 
policy to open up such places, and that 
“all of us” could make some money thereby, 
and expressed a desire to meet the other 
conspirator and a meeting between them was 
arranged, and that some weeks prior there 
to the two had agreed to rent such houses in 
Case the city election resulted as it had: 
State v. Wappenstein, 67 Wash. 502, 121 
Pae. 989. 

Where an indictment charges a chief of 
Police with soliciting and accepting bribes 

rom two others, under an agreement, un- 
derstanding and promise to permit them to 
Conduct houses of prostitution in violation 
of law, the unlawful conspiracy is an essen- 
element, though not the gravamen of 

e offense, making proof of the conspiracy 
essential to establish the crime, and such 
Proof could be made in the same manner as 

the conspiracy was the gist of the 
Offense: State v. Wappenstein, 67 Wash. 
502, 121 Pac. 989. 
u objection that before the acts and 
clarations of the conspirators can be ad- 
mitted in further proof of the conspiracy, 
tie must be prior evidence aliunde, estab- 
shing prima facie the existence of the con- 
ee is one that goes only to the order 
„ Proof, which rests largely in the discre- 
5 of the trial court: State v. Wappen- 
m, 67 Wash. 502, 121 Pac. 989. 


Upon a prosecution for homicide occurring 
in an altercation over a fence placed and 
defended by the accused in a private way, 
which was the only road for vehicles to the 
home of the deceased, evidence that a team 
could have been driven around the fence, by 
making a short detour over untraveled 
ground and an old logging road, is not ad- 
missible for the purpose of contradicting a 
witness for the state who testified that the 
private way was the only road for vehicles 
to the home of the deceased: State v. Tot- 
ten, 67 Wash. 192, 121 Pac. 70. 

Neither is such evidence admissible as 
bearing on the state of mind of the accused 
when she shot and killed the deceased for 
tearing down the fence which she had helped 
her mother place in the road for the purpose 
of closing the road to the family of the de- 
ceased for its entire way: State v. Totten, 
67 Wash. 192, 121 Pac. 70. 

Neither is such evidence admissible to re- 
lieve the accused from being put in a bad 


-light before the jury, as attempting to block 


the deceased from access to his home, where 
it was admitted that the purpose of the 
fence was to stop all trespassing by use of 
the only traveled road, especially where the 
court instructed the jury that the deceased 
was an unlawful trespasser, and that his de- 
struction of the fence was an unlawful act 
which the accused had a right to resist to 
any degree short of taking human life: 
State v. Totten, 67 Wash. 192, 121 Pac. 70. 

In a prosecution for a homicide occurring 
in a quarrel between the deceased and the 
mother of the accused, which quarrel the ac- 
cused took up three or four hours before the 
homicide, evidence of what occurred between 
the contending parties some time prior 
thereto, and of an offer by the mother of 
another way, is inadmissible for the purpose 
of showing the state of mind of the accused 
at the time of the homicide, where it is not 
shown that she was informed of the prior 
occurrences or of such offer: State v. Totten, 
67 Wash. 192, 121 Pac. 70. 

As to admissibility of evidence of heat of 
passion that will mitigate act of accused in 
case of homicide, see note in 5 L. R. A., 
N. S., 809. 

As to trespass as provocation, see note in 
67 L. R. A. 538. 

Where defendant claimed that he was con- 


fined to his home by an injury to his knee, 


at the time of an alleged burglary, and wore 
a rubber bandage, which he offered in evi- 
dence, it is not error to exclude it, there be- 
ing no dispute as to his wearing the same: 
State v. Mallahan, 66 Wash. 21, 118 Pac. 
898. 

The killing being admitted, the burden of 
proving justification or reducing the crime 
to manslaughter is upon the defendant: 
State v. Drummond, 70 Wash. 260, 126 Pac. 
541. 

As to burden of proof in homicide with 
respect to issue of self-defense, see note in 
Ann, Cas. 1912C, 47. 
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In a homicide case, the shirt worn by the 
deceased at the time he was shot, in the 
same condition as when removed from the 
body, is admissible in evidence: State v. 
Drummond, 70 Wash. 260, 126 Pac. 541. 

As to admission in evidence of the vie- 
tim’s clothing worn at time of killing, see 
note in Ann. Cas. 1912B, 775. 


In a homicide case, where defendant 
claimed that deceased attacked him and 
walked away after being shot, the evidence 
of a physician describing the wound in de- 
tail and stating his opinion as to how far 
deceased could have walked after receiving 
it, is admissible: State v. Drummond, 70 
Wash. 260, 126 Pac, 541. 


As evidence of another crime is admis- 
sible when it tends to establish motive, pos- 
session by defendant of a burglar’s jimmy 
may be shown in a prosecution for man- 
slaughter, the defendant having shot and 
killed an officer when commanded to halt: 


State v. Ness, 71 Wash. 334, 128 Pac. 664. 


As to homicide in perpetration of bur- 
glary, see note in 90 Am. St. Rep. 579. 


Where one of two robbers was immedi- 
ately captured and given to the prosecuting 
witness to hold while the officer pursued the 
other, whereupon the first offered money to 
be allowed to escape and finally escaped, 
what was said and done while the other was 
absent 1s admissible as part of the res ges- 
tae, and also for the reason that there was 
concert of action between the two in the 
commission of the offense: State v. Baker, 
69 Wash. 589, 125 Pac. 1016. 


In a prosecution of a chief of police for 
accepting bribes under a conspiracy with 
two others to conduct two certain houses of 
prostitution in violation of law, evidence that 
the defendant had sent the proprietors of 
other houses to the conspirators, and endeav- 
ored to interest them in the conduct of 
other houses, and that the defendant had 
interfered with the running of other houses 
not conducted by the conspirators, 18 admis- 
sible as tending to show the corrupt rela- 
tions of the parties and guilty intent and at 
least slightly probative of the conspiracy: 
State v. Wappenstein, 67 Wash. 502, 121 
Pac. 989. 

Under an indictment charging the de- 
fendant with having solicited and accepted 
bribes from two others under an agreement, 
understanding and promise to allow them 
to conduct houses of prostitution in viola- 
tion of law, evidence of a conversation be- 
tween the two in pursuance of the design, 
when the defendant was not present, is not 
objectionable as hearsay, where, in connec- 
tion with evidence of what took place in de- 
fendant’s presence, it tends to establish the 
unlawful conspiracy, combination or agree- 
ment alleged in the indictment, and there 
was already sufficient evidence proper to go 
to the jury tending to establish the conspir- 
acv: State v. Wappenstein, 67 Wash. 502, 
121 Pac. 989. 
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Such evidence was not inadmissible be- 
cause of no prior consummated corrupt 
agreement or conspiracy, since it is imma- 
terial at what time anyone entered into 
the conspiracy, all being deemed parties to 
every act done in furtherance of it: State 
v. Wappenstein, 67 Wash. 502, 121 Pac. 989. 

Under a prosecution for murder, evidence 
of the domestic relations of the accused and 
his wife is relevant, where it appears (1) 
that the statements of the accused made the 
inquiry proper and (2) that the theory of 
the motive for the crime was based upon 
the fact that defendant was a sexual per- 
vert: State v. Wilson, 68 Wash. 464, 123 
Pac. 795. 

One who was present after a burglary 
when the participants divided up the spoils 
is not an accomplice: State v. Mallahan, 66 
Wash. 21, 118 Pac. 898. 

A conviction of burglary may be had 
upon the uncorroborated testimony of an 
accomplice: State v. Mallahan, 66 Wash. 21, 
118 Pac. 898. 

Where an accomplice who had pleaded 
guilty had testified that no inducements 
had been held out to him to testify against 
the defendant, it is immaterial what his 
sentence was, and evidence thereof is prop- 
erly excluded: State v. Mallahan, 66 Wash. 
21, 118 Pac. 898. 

As to accomplices in burglary, see note in 


2 Am. St. Rep. 399. 


A conviction upon the testimony of ac- 
complices cannot be objected to as secured 
by threats and intimidation of the witnesses 
or improper inducements held out to them, 
where it merely appears that the state had 
knowledge of other offenses committed by 
the witnesses, who hoped to better their 
position by telling all they knew, and were 
simply advised that, under the constitution, 
their evidence could not be used against 
them in any proceeding except for perjury 
in giving the evidence: State v. Wappen- 
stein, 67 Wash. 502, 121 Pac. 989. 

In a prosecution for homicide, the ques- 
tions of malice and premeditation and jus- 
tification are for the jury, where it appears 
that defendant and deceased had quarreled 
the day before over an obstruction in the 
road, that defendant admitted that he shot 
the deceased, whose body shortly after the 
shooting was found in a large pool of blood 
near his hat in the road, and that some 
ninety-six steps away was an empty ¢art- 
ridge, and the tracks of three persons led 
away therefrom, but no footprints were 
found near the body, and the defendant 
and the two other witnesses testified that 
deceased attacked them in a threatening 
manner as though about to draw a pistol, 
when defendant shot twice, and that after 
the second shot the deceased turned and 
walked away out of sight and they did not 
know that he was mortally wounded: State 
v. Drummond, 70 Wash. 260, 126 Pac. 541. 

As to presumption of malice from killing, 
see note in 4 L. R. A., N. S., 934. 


CODES OF PROCEDURE. 


In a prosecution for the sale of liquor to 
an Indian, the testimony of the Indian is 
not insufficient to support a verdict from 
the fact that he was in the employ of the 
government as an agent in the detection 
and prosecution of persons selling liquor to 
Indians: State v. Rackich, 66 Wash. 390, 
Ann. Cas. 1913C, 312, 37 L. R. A., N. S., 
760, 119 Pac. 843. 


Upon a prosecution for larceny by false 
representations that a company was operat- 
ing a line of steamships, which the law 
required to be registered, it is competent to 
establish the fact that it had no such steam- 
ships by oral evidence, since the records 
would not disclose it: State v. Garland, 65 
Wash. 666, 118 Pac. 907. 


Evidence that the county had offered a 
reward for the apprehension of the person 
eommitting the crime of which defendant 
was accused is inadmissible when not of- 
fered for the purpose of showing bias or 
affecting the credibility of a witness: State 
v. Wilson, 68 Wash. 464, 123 Pac. 795. 


In a prosecution for murder by an al- 
leged sexual pervert, it is not error to allow 
a physician, answering a hypothetical ques- 
tion as an expert, to give his opinion as to 
whether such a person, deluded by hallucina- 
tions to kill, would commit murder to 
gratify his sexual passions. especially where 
the preceding questions clearly showed that 
he did not give his opinion as to what the 
defendant did, but only as to what a man 
so afdicted would have a tendency to do: 
State v. Wilson, 68 Wash. 464, 123 Pac. 795. 

As to admissibility of expert opinion, on 
hypothetical statements, in respect to sanity 
and mental capacity, see note in 39 L. R. A. 
313. 


Upon a prosecution for abortion, it is 
not misconduct on the part of the prosecut- 
ing attorney, warranting a reversal, to ask 
the defendant on cross-examination whether 
a certain other operation for pelvic abscess 
performed by him was performed upon a 
pregnant woman, where the answer was ex- 
eluded on objection and no claim of preju- 
dice was made at the time: State v. Stapp, 
65 Wash. 438, 118 Pac. 337. 

As to extent of cross-examination with 
reference to collateral matters, see note in 
14 Am. St. Rep. 480. 

As to impeachment of witness by specific 
instances as to character, see note in 14 
L. R. A., N. S., 697. And see note in 30 
L. R. A., N. S., 846. 

Upon a prosecution for burglary, where 
defendant and one jointly indicted testified 
that they had no previous acquaintance, the 
state on rebuttal may show that they had 
been seen together prior to that time: State 
v. Mallahan, 66 Wash. 21, 118 Pac. 898. 

It is not an abuse of discretion to permit 
testimony on the part of the state in re- 
buttal which was cumulative of the state’s 
evidence in chief, where it went but little 
beyond direct contradiction of the defend- 
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ant’s testimony of self-defense: State v. 
Copeland, 66 Wash. 243, 119 Pac. 607. 

On rebuttal, it is competent to show facts 
that would have been competent on the 
state’s case in chief, where the specife mat- 
ter was first gone into and denied on cross- 
examination of a witness for the defense: 
State v. Stone, 66 Wash. 625, 120 Pac. 76. 

Upon a prosecution for a burglary 
charged on October 4th, in which the de- 
fense was an alibi, and defendant was 
shown to have been at home during the 
evening and night of that day, it is proper 
to reopen the case to allow the state to show 
that the burglary was committed in the 
early morning of the 4th: State v. Malla- 
han, 66 Wash. 21, 118 Pac. 898. 

The order of proof being under the dis- 
cretion of the trial court, the admission in 
rebuttal of matters not strictly rebuttal evi- 
dence is not ground for reversal, unless 
prejudice is clearly shown: State v. Over- 
land, 68 Wash. 566, 123 Pac. 1011. 

As to admissibility generally of evidence 
to impeach testimony, see note in 82 Am. 
St. Rep. 25. 

Where the evidence does not conclusively 
establish that witnesses were accomplices, 
the question is properly left to the jury; 
and precautionary instructions as to the 
credibility of accomplices are not erroneous 
from the fact that the word “accessory” 
was used instead of “accomplice”; and fur- 
ther general instructions as to the credi- 
bility of the witnesses need not again refer 
to the accomplices: State v. Stapp, 65 
Wash. 438, 118 Pac. 337. 

Where corroboration of accomplices is not 
required, it is not necessary to instruct the 
jury 5 corroborating testimony of ac- 
complices: State v. Stapp, 65 Wash. 438, 
118 Pae. 337. 

As to testimony of accomplices, in gen- 
eral, see note in 98 Am. St. Rep. 172. 

Where a homicide was committed by one 
who lay in ambush for two nights and one 
day waiting a favorable opportunity to 
shoot his victim, and the undisputed facts 
show a killing with a premeditated design 
without excuse unless his defense of insan- 
ity was established, it is reversible error to 
submit to the jury the crime of manslaugh- 
ter: State v. Ash, 68 Wash. 194, 39 L. R. 
A., N. S., 611, 122 Pac. 995. 

It is not error to allow a witness who had 
been robbed to illustrate upon the person 
of another the position of the defendant’s 
arms with relation to his person when his 
pocketbook was taken: State v. Baker, 69 
Wash. 589, 125 Pac. 1016. 


§ 2168. 


A conviction of statutory rape is suff- 
ciently sustained by corroboration of the 
prosecutrix, where her story as to being 
taken to a lodging-house by the defendant 
as his daughter and occupying the same 
room, after the landlady had prepared a 
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couch for her, and of stopping at a drug- 
store with him the evening before, and at 
a restaurant the next morning, is corrobo- 
rated by witnesses who saw them at the 
drug-store and restaurant, and by the land- 
lady who remembered the occurrence but 
could not identify the girl nor positively 
identify the accused: State v. Morrow, 63 
he 297, Ann. Cas, 1912D, 570, 115 Pac. 
1. 


§ 2157. 


At common law, which prevails in this 
state except as modified by statute, the 
truth of a libelous charge was not a defense 
to a criminal prosecution: State v. Mays, 57 
Wash. 540, 21 Ann. Cas. 830, 107 Pac. 363. 


Under this section the truth is available 
as a defense only where such a crime was 
charged with good motives, ete.; and the 
right to give evidence of the truth is lim- 
ited to such cases: State v. Mays, 57 Wash. 
540, 21 Ann. Cas. 830, 107 Pac. 363. 

As to evidence of justification in libel 
suits, civil and criminal, see note in 91 Am. 
St. Rep. 306. 


§ 2158. 


CONDUCT OF TRIAL.—It is not error, 
on receiving a plea of guilty, to appoint a 
city police detective as an interpreter, es- 
pecially where the accused speaks broken 
English, and it appears from his conversa- 
tion with the judge that he knew what the 
charge was and the effect of his plea: State 
v. Cimini, 53 Wash. 268, 101 Pac. 891. 

As to admissibility of evidence given 
through interpreter, see note in 17 L. R. A. 
813. 


In a prosecution for murder, it is not 
error for the court, on the last day of the 
trial, to refuse to appoint a chemist to ex- 
amine the clothes worn by the accused for 
blood stains, the state not having claimed 
that they were blood stained, and the ac- 
cused not having subpoenaed any witness 
for that purpose: State v. Barker, 56 Wash. 
510, 106 Pac. 133. 

As to the law of evidence of blood stains, 
see note in 15 Ann. Cas. 811. 


In a criminal prosecution, it is not com- 
mendable practice to allow a witness to give 
a spectacular illustration and reproduction 
of a fight before the jury: State v. Catsam- 
pas, 62 Wash. 70, 112 Pac. 1116. 

Upon an information for an assault 
against Sylvia R., and proof of an assault 
against Sylvia E., the court may decide, as 
a matter of law, that there was no mate- 
rial variance, where it was conceded that 
the true name was as estahlished by the 
proof, and there was no claim or evidence 
that the defendant had been misled by the 
information: State v. Ewing, 67 Wash. 395, 
121 Pac. 834. 
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As to variance in respect of name of de- 
ceased as a ground of reversal in homicide, 
see note in 38 L. R. A., N. S., 187. 


MISCONDUCT OF JUDGE.—In a prose- 
cution for homicide, it is misconduct on the 
part of the trial judge, requiring a new 
trial, to make an imputation against the 
good faith of counsel in taking objections 
or exceptions to the ruling of the court upon 
the admission of evidence: State v. Phillips, 
59 Wash. 252, 109 Pac. 1047. 

As to duty of court to curb or reprimand 
counsel, see note in 100 Am. St. Rep. 698. 


It is not prejudicial misconduct on the 
part of the court to call a deliberating jury 
at about 9-0’clock Saturday evening and to 
intimate that he might be required to keep 
them over Sunday if they could not agree 
by midnight, where the jury returned a ver- 
dict more than two hours before midnight: 
State v. Baker, 67 Wash. 595, 122 Pac. 335. 

As to conduct of court in urging or co- 
ereing jury to bring in verdict, sce note in 
105 Am. St. Rep. 569. See, also, notes in 
Ann. Cas. 1912D, 211, and 16 L. R. A. 643. 


Error cannot be predicated on the denial 
of a request to have the court and jury go 
to a witness confined to bed for the purpose 
of taking her testimony: State v. Mallahan, 
66 Wash. 21, 118 Pac. 898. 


A remark by the trial judge indicating 
that cross-examination had proceeded far 
enough is not objectionable as indicating 
the judge’s opinion as to the guilt of the 
accused, nor as comment on the evidence: 
State v. Aker, 54 Wash. 342, 18 Ann. Cas. 
972, 103 Pac. 420. 

As to power of court to limit number of 
witnesses as to certain fact or issue, see 
notes in 8 Ann. Cas. 828 and 17 Ann. Cas. 
780. 


Where, in a prosecution for soliciting and 
accepting a bribe, under a conspiracy with 
two others to conduct houses of prostitu- 
tion in violation of law, a witness who was 
the keeper of such a house had covertly in- 
sinuated that something said to him by the 
defendant had led him to go to one of the 
conspirators with money to bribe the de- 
fendant, and the witness was not frank in 
stating what had been said, it is not preju- 
dicial misconduct on the part of the court 
to insinuate that the witness was not an- 
swering truthfully and admonish him to 
state the truth and what defendant had 
said, and to assume that something was said 
to him about going down and offering 
money, and that if the defendant had not 
said anything, to let the witness say 80, 
where the purpose of the court was clearly 
either to kill the insinuation which the wit- 
ness had made against the defendant or 
bring out the ground on which it was made; 
the result being that the witness denied that 
the defendant had said anything about 
money, and testified that he had made an 
offer of money to a conspirator on his own 
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initiative, which offer was refused, since it 
was to the advantage of the defendant: 
State v. Wappenstein, 67 Wash. 502, 121 
Pac. 989. 

In a prosecution for incest, in which the 
female, testifying for the defendant, con- 
tradicted an affidavit previously made by 
her, it is unlawful comment on the facts 
in violation of constitution, article 4, sec- 
tion 16, for the court, in the presence of the 
jury, to order the witness into the custody 
of the sheriff and to direct the filing of an 
information against her for perjury: State 
v. Primmer, 69 Wash. 400, 125 Pac. 158. 

As to commitment of witness for perjury 
during trial as prejudicial error, see note 
in 19 Ann. Cas. 425. ° 


ELECTION BETWEEN ACTS.—In a 
prosecution for embezzlement of fees by 8 
county auditor, it is not error to refuse to 
require the prosecuting attorney to elect 
under which of several statutes providing 
different penalties he will proceed, the acts 
charged being punishable under any of 
them: State v. Leonard, 56 Wash. 83, 21 
Ann. Cas. 69, 105 Pac. 163. 

As to election of remedies, in general, see 
note in 73 Am. St. Rep. 559. 


Upon a charge of rape committed between 
the first and the twenty-sixth days of a 
specified month, an election, upon demand 
of the defendant, to prove an offense com- 
mitted between the nineteenth and twenty- 
sixth davs is sufficiently specific: State v. 
Biggs, 57 Wash. 514, 107 Pac. 374. 


REOPENING CASE FOR FURTHER 
EVIDENCE.—It is not an abuse of discre- 
tion to refuse the accused’s request to re- 
open the case, where counsel for accused 
advisedly refused to offer any evidence and 
rested, and the witnesses for the state were 
excused and an adjournment taken until the 
next morning: State v. Pilegge, 61 Wash. 
264, 112 Pac. 263. 

It is entirely within the discretion of the 
trial court to reopen a prosecution for ob- 
taining money by false pretenses to permit 
further identification of the money: State 
v. Brown, 62 Wash. 293, 113 Pac. 782. 

It is within the discretion of the trial 
court in a criminal case to reopen the case 
to allow the state to introduce further evi- 
dence: State v. Hornaday, 67 Wash. 660, 
122 Pac. 322. 


PRESENTATION OF EVIDENCE— 
FOR PROSECUTION: See 4 Remington’s 
Digest, “Criminal Law,” §§ 236-238; State 
v. Montgomery, 56 Wash. 443, 105 Pac. 
1035; State v. Cottrell, 56 Wash. 543, 106 
Pac. 179; Seattle v. Erickson, 55 Wash. 
675,25 L. R. A., N. S., 1027, 104 Pac. 1128; 
State v. George, 58 Wash. 681, 109 Pac. 114. 


Upon a prosecution for abortion, the de- 
fendant is deprived of his right to a fair 
trial, where evidence was received that he 
had repeatedly ravished the prosecuting wit- 
ness and compelled her to commit sodomy 
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with him, and his motion to strike the same 


was granted only upon exacting an admis- 


sion that the prosecuting witness was preg- 
nant by him: State v. Pryor, 67 Wash. 216, 
121 Pae. 56. 


Where, in a prosecution for abortion, im- 
proper evidence of acts of sodomy with 
the prosecuting witness has been stricken, 
it is highly improper for the state to cross- 
examine the defendant concerning the acts 
of sodomy, and it cannot be said that the 
prejudicial effect thereof and of the evi- 
dence is cured by sustaining objections 
thereto and instructing the jury to disre- 
gard the evidence: State v. Pryor, 67 Wash. 
216, 121 Pac. 56. 


WEIGHT AND EFFECT OF EVI- 
DENCE: See 4 Remington’s Digest, “Crimi- 
nal Law,” §§ 265-287; State v. Newcomb, 58 
Wash. 414, 109 Pac. 355; State v. Ware, 
58 Wash. 526, 109 Pac. 359; State v. Jones, 
53 Wash. 142, 101 Pac. 708; State v. Barker, 
56 Wash. 510, 106 Pac. 133. 


INSTRUCTIONS.—An instruction that, 
a homicide being proven and murder in the 
second degree presumed, the burden upon 
the defendant to reduce it to manslaughter 
is sustained if, from all the evidence or 
want of evidence, the jury entertain a rea- 
sonable doubt as to defendant’s guilt, is 
not objectionable as telling the jury that 
before the burden of reducing a homicide 
to manslaughter is sustained the jury must 
entertain a reasonable doubt of defendant’s 
guilt: State v. Totten, 67 Wash. 192, 121 
Pac, 70. | 


In a prosecution for homicide, an instruc- 
tion that the presumption of innocence con- 
tinues until it has been overcome by the 
evidence of the prosecution, beyond a rea- 
sonable doubt as to each and every material 
fact, is not open to the objection that the 

resumption of innocence could be overcome 
if the jury believed the evidence of the 
prosecution, without reference to the evi- 
dence of the defense, where in other in- 
structions the jury were told that the whole 
of the testimony bearing upon any particu- 
lar fact must be considered in arriving at 
a conclusion as to such fact: State v. Tot- 
ten, 67 Wash. 192, 121 Pac. 70. 


In a criminal prosecution, it is not error 
to reiterate instructions to the effect that. 
the jury should free their minds from pas- 
sion, prejudice and sympathy, and deter- 
mine the case wholly upon the evidence witb- 
out reference to the penalty: State v. Har- 
sted, 66 Wash. 158, 119 Pac. 24 

As to instructions warning jury to act 
upon conscientious belief, etc., see note in 
48 Am. St. Rep. 573. 


It not being necessary that there be di- 
rect and positive evidence of premeditation 
or malice, instructions thereon are properly 
given if those elements could be inferred 
from the circumstances proven: State v. 
Drummond, 70 Wash. 260, 126 Pac. 541. 
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As to inference and presumption of 
malice from evil intent, see note in 2 L. 
R. A. 130. 


In a prosecution for violation of the local 
option law, it is not misconduct on the part 
of the jury that, on an issue as to the in- 
toxicating character of the liquors, the 
jurors smelled and tasted the contents of 
samples of the liquor, received in evidence 
as exhibits, and taken into the jury-room 
without objection: State v. Baker, 67 Wash. 
595, 122 Pac. 335. 


Cautionary instructions against being led 
afield by discrepancies and inconsistence in 
the evidence which have no bearing upon 
the main issue in the case are not erroneous 
as eliminating disputed and material facts, 
where the testimony was very voluminous 
and there was danger of the jury becomin 
hopelessly involved in a maze of collater 
issues, and no fact was taken from the jury, 
the jury being told that they were the ex- 
clusive judges of the evidence and of its 
weight and the credibility of the witnesses: 
State v. Wappenstein, 67 Wash. 502, 121 
Pac. 989. 


INSTRUCTIONS — GRADE OR DE- 
GREE OF OFFENSE.—An instruction 
defining the degrees of murder and man- 
slaughter in the language of the statute is 
suftcient, since the statute bears no techni- 
cal terms and is plain and unambiguous: 


State v. Quinn, 56 Wash. 295, 105 Pac. 818. 


In a prosecution for homicide, it is proper 
to instruct that upon proof of the killing 
being established beyond a reasonable doubt, 
the presumption of law is that it was mur- 
der in the second degree. and that the bur- 
den is upon the defendant to justify it or 
reduce it to manslaughter, where there were 
other proper instructions as to the presump- 
tion of innocence, burden of proof, and the 
definitions of the various degrees of homi- 
cide: State v. Clark, 58 Wash. 128, 107 Pac. 
1047. 

In a prosecution for murder, the right of 
the jury to determine the degree of the 
offense given by statute must be based on 
the evidence, and the court need not in- 
struct thereon, where there was no evidence 
tending to show the commission of the lesser 
offenses: State v. Pepoon, 62 Wash. 635, 
114 Pac. 449. 


In a prosecution for murder in the first 
degree by poisoning, there is no evidence to 
warrant instructions upon second degree 
murder or manslaughter, where it appears 
that the deceased was of unsound mind, and 
in a highly nervous condition, and either in 
an attempt to allay such condition or to 
murder her, the defendants consulted as to 
the medicines to be given her, and adminis- 
tered the poison, since they were guilty of 
first degree murder or not at all: State v. 
Pepoor, 68 Wash. 635, 114 Pac. 449. 

As to instruction on circumstantial evi- 
dence, see note in 97 Am. St. Rep. 789. 
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As to instruction on reasonable doubt in 
criminal cases, see note in 48 Am. St. Rep. 
566. 


In a prosecution for incest it is proper to 
refuse to instruct that the jury may find 
the accused guilty of an attempt to commit 
the crime, or of assault and battery, where 
any attempt mads culminated in tne com- 
pleted offense, and there was no charge of 
assault and battery, although there was evi- 
dence that the offense was committed with 
some force, since consent is not an element 
of the offense: State v. Aker, 34 Wash. 
342, 18 Ann. Cas. 972, 103 Pac. 420. 


Under an instruction authorizing à con- 
Viction of assault and battery, under an in- 
formation charging an assault with intent 
to rob, a verdict of guilty of assault and 
battery will be sustained as a conviction of 
assault, since the instruction was not preju- 
dicial except as authorizing a conviction for 
a battery: State v. Beatty, 59 Wash. 235, 
109 Pac. 1011. 


In a prosecution for assault in the second 
degree, it is not error to refuse instructions 
as to third degree assault, when there was 
no evidence calling therefor: State v. 
Harsted, 66 Wash. 158, 119 Pac. 24. 


Upon an information for assault with in- 
tent to kill, it is not error to refuse to in- 
struct as to assault and battery, where the 
evidence conclusively shows that defendant 
was guilty of first or second degree assault 
or not at all: State v. Copeland, 66 Wash. 
243, 119 Pac. 607. 


On a trial for murder in the second de- 
gree, where the accused had shot and killed 
the deceased, claiming to act in self-defense, 
he was guilty of second degree murder or 
manslaughter, or not at all, and it was not 
error to refuse to instruct the jury as to the 
lesser offenses of assaults in various de- 
grees: State v. Phillips, 65 Wash. 324, 118 
Pac. 43, 

Under the statute providing that homi- 
cides committed in certain ways shall con- 
stitute murder in the first degree, and if 
committed in certain other ways, murder in 
the second degree, and all other homicides, 
not being excusable or justifiable, shall be 
manslaughter, it is not error in defining 
manslaughter to use the words “volunta- 
rily” and “involuntarily” as excluded in the 
definitions of first and second degree mur- 
der; and such words are not confusing as 
capable of a varied meaning without any 
further definition: State v. Totten, 67 
Wash. 192, 121 Pac. 70. 


SELF-DEFENSE, — Instructions 
upon the subject of self-defense to the effect 
that the defendant had the right to act 
upon appearances and that the necessity 
must be real or apparent are not objection- 
able because closed with the statement that 
“the jury and not defendant must be judges 
of these matters’: State v. Phillips, 59 
Wash. 232, 109 Pac. 1047. 
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In a prosecution for murder where the 
deceased had threatened the defendant and 
each had armed himself with a rifle and they 
met and both instantly fired almost simul- 
taneously, it is prejudicial error to give an 
instruction upon the common-law rule relat- 
ing to the duty to retreat or warn an ad- 
versary, if he had time to do so, as it had 
no application to the facts of the case: State 
v. Phillips, 59 Wash. 252, 109 Pac. 1047. 


Where the deceased was shot by the ac- 
cused just after taking a bottle of whisky 
from the accused, upon learning that the 
accused had given his son whisky, an in- 
struction as to the law of self-defense in 
case of a felonious assault is properly quali- 
fied by a statement that the rule is different 
when the attack is not felonious in char- 
acter, when there is no real or reasonable 
apprehension of death or great bodily harm: 
State v. Blaine, 64 Wash. 122, 116 Pac. 660. 


An instruction clearly and correcfly stat- 
ing the defendant’s right to take life in the 
defense of person and also of his property 
against robbery is not prejudicial from the 
fact that parts of it were not applicable to 
the facts of the case: State v. Blaine, 64 
Wash. 122, 116 Pac. 660. 


It is proper to instruct that premedita- 
tion means “thought over beforehand” for 
any length of time, however short, but that 
no particular space of time need intervene 
between the intent to kill and the killing: 
State v. Blaine, 64 Wash. 122, 116 Pac. 660. 


REASONABLE DOUBT.—An instruc- 
tion, considered as a whole, correctly defines 
a reasonable doubt, where it is stated that 
the law did not require absolute certainty, 
or proof beyond the possibility of error, 
and required the jury to be convinced to a 
moral certainty and to have an abiding con- 
viction of the defendant’s guilt, although 
it contains the statement that the law of 
reasonable doubt is based upon the doctrine 
of reasonable probability, which might be 
objectionable if standing alone: State v. 
Quinn, 56 Wash. 295, 105 Pac. 818. 


A reasonable doubt is properly defined 
as a substantial doubt having reason for 
its basis, as distinguished from a fanciful 
or imaginary doubt, and such as arises from 
the evidence or want of evidence, and the 
absence of which would, after deliberation, 
enable one to have a settled and abiding 
conviction of guilt: State v. Harsted, 66 
Wash. 158, 119 Pac. 24. 


An isolated clause in an instruction to the 
effect that no reasonable doubt exists if the 
jury is “morally certain” about the matter 
is not prejudicial error, when the instruc- 
tions as a whole clearly instructed as to the 
burden of proof, the presumption of inno- 
cence, the distinction between the quantum 
of proof in civil and criminal cases, and de- 
elared that a reasonable doubt is one that 
must arise from the evidence: State v. 
Wappenstein, 67 Wash. 502, 121 Pac. 989. 
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As to the definition of reasonable doubt, 
etc., see note in 48 Am, St. Rep. 566. 


REQUESTS FOR INSTRUCTIONS. — 
It is not error to refuse an instruction 
which, in legal meaning and effect, has al- 
ready been given: State v. Churchill, 52 
Wash. 210, 100 Pac. 309. 

Where there was no question but what 
confessions were voluntary, it is not error 
to refuse to submit to the jury the question 
whether they were voluntary: State v. Bar- 
ker, 56 Wash. 510, 106 Pac. 133. 


§ 2159. 


This section, providing that jurors shall 
not be allowed to separate except by con- 
sent of the accused, applies only to jurors 
sworn to try the cause, and not to jurors 
sworn on their voir dire, as to whom it is 
discretionary to allow a separation on ad- 
journments before the panel is complete: 
State v. Clark, 58 Wash. 128, 107 Pac. 1047. 

It is not error to allow jurors in a crimi- 
nal case to separate during a recess after 
being selected, before they are sworn to 
try the case, as the statute applies only 
to juries selected and sworn: State v. 
Newcomb, 58 Wash. 414, 109 Pac. 355. 

Under this section it is reversible error in 
a felony case for a juror to separate from 
his fellows, and it is not permissible for him 
to excuse his conduct and show that no pre- 
judice resulted: State v. Bennett, 71 Wash. 
673, 129 Pac. 409. 

A separation of the jurors in a felony 
case, known to the court and objected to by 
the defendant at the time, is not waived 
because the objection or protest was techni- 
cally insufficient or not put in apt words, 
and it can thereafter be raised on motion 
for a new trial: State v. Bennett, 71 Wash. 
673, 129 Pac. 409. 

As to effect of separation of jury, see note 
in 103 Am. St. Rep. 155. See, also, note 
in 24 L. R. A., N. S., 776. 


§ 2161. 


Under this section a demand for a sepa- 
rate trial is timely where the defendant’s 
trial was set before his codefendant had 
been apprehended, and defendant demanded 
a separate trial as soon as it was known 
that there would be a joint trial: State v. 
Moran, 66 Wash. 588, 120 Pac. 86. 

As to separate trials in cases of conspir- 
acy, see note in 3 Am. St. Rep. 491. 


§ 2164. 
See notes to § 7151. 


§ 2165. 
See notes to $ 7151. 


§ 2167. 


Under an information charging an as- 
sault with intent to rob, the defendant may 
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not be found guilty of an assault and bat- 
tery, no battery being charged and the same 
not being necessarily included in the offense 
of robbery, since this section only author- 
izes a conviction fer a lesser degree of an 
offense charged, and section 2168 only 
authorizes a conviction of a lesser offense 
necessarily included within the offense 
charged: State v. Beatty, 59 Wash. 235, 
109 Pac. 1011, 


§ 2168. 
Bee notes to §§ 2167, 2414. 


§ 2172. 
See notes to § 2924. 


The doctrine of aider by verdict does not 
apply in a criminal case where the informa- 
tion was insufficient to sustain a conviction: 
State v. Hall, 54 Wash. 142, 102 Pac. 888. 


A verdict of guilty as charged is sufficient 
in @ prosecution for murder in the first de- 
gree, although the jury is required to find 
the degree: State v. Pepoon, 62 Wash. 635, 
114 Pac. 449. 

As to sufficiency of verdict of guilty, see 
note in 8 L. R. A. 837. 

A verdict finding the defendant guilty as 
charged in the “information” is not preju- 
dicially erroneous from the fact that the 
trial was upon a “complaint,” where the two 
words were used interchangeably through- 
out the trial, the form prescribed by this 
section being only directory: State v. Me- 
Cormick, 56 Wash. 469, 105 Pac. 1037. 

A verdict finding the aecused guilty of 
murder in the first degree (for which the 
penalty is death) and recommending him to 
the mercy of the court is not void and does 
not show doubt in the minds of the jury, 
the recommendation being merely surplus- 
age: State v. Arata, 56 Wash. 185, 21 Ann. 
Cas. 242, 105 Pac. 227. 

A verdict of guilty upon an information 
intended to charge the felony of keeping a 
gambling resort, but only stating facts suffi- 
cient to charge the misdemeanor of gambling 
for gain is a sufficient conviction of the 
latter offense; and upon reversing a sen- 
tence for the felony, the trial court will be 
directed to enter the proper sentence for the 
misdemeanor: State v. Gaasch, 56 Wash. 
381, 105 Pac. 817. 


§ 2174. 


This section provides for a separate plea 
of insanity, “in addition to the plea or 
pleas” required by law, so that withdrawal 
of the same does not affect the trial on the 
other pleas: State v. Quinn, 56 Wash. 290, 
105 Pac. 818. 

Where a person convicted of crime has 
since become insane, the superior court has 
Original jurisdiction, notwithstanding an 
appeal to the supreme court, to determine 
the question of his sanity and if insane to 
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suspend the judgment; hence the supreme 
court will not entertain a motion to suspend 
judgment until the question of insanity is 
etermined: State v. Wilson, 69 Wash. 235, 
124 Pac. 1125. 


This section, providing for a special plea 
of insanity and the method of trial, when 
an accused person is mentally irresponsible 
at the time of trial, the plea is waived if 
not interposed before jury trial, and hence 
cannot be urged in the supreme court as 
Se for suspending judgment: State v. 

ilson, 69 Wash. 235, 124 Pac. 1125. 

As to insanity as a defense for erime, see 
note in 76 Am. St. Rep. 83. 


§ 2178. 


This act, requiring one accused of being 
an habitual criminal to be tried within five 
days after conviction of an offense if not 
superseded by section 2286, covering the 
same subject and making no such provision, 
is an independent act; and one charged as 
an habitual criminal under section 2286 
need not be tried in five days: State v. 
Alexander, 65 Wash. 488, 118 Pac. 645. 


§ 2179. 


The habitual criminal statute simply ro- 
vides an increased penalty for the last 
offense and does not violate any constitu- 
tional right of the accused: State v. Le 
Sensi 54 Wash. 166, 18 Ann. Cas, 922, 103 

ac. 27. 

The habitual criminal statutes authoris- 
ing the jury to find that the accused is an 
habitual criminal from the record of prior 
convictions “or” other competent evidence is 
not objectionable as authorizing the finding 
from such records alone without proof of 
identification: State v. Le Pitre, 54 Wash. 
166, 18 Ann. Cas. 922, 103 Pac. 27. 

As to the validity of statutes providing 
special punishments for habitual criminals, 
see 18 Ann. Cas, 923. 


§ 2181. 


It is not misconduct warranting a new 
trial that a juror expressed his opinion in 
the jury-room as to the guilt of accused be- 
fore the case was submitted, where it is not 
claimed that the opinion was based on facts 
outside the evidence: State v. Aker, 54 
Wash. 342, 18 Ann. Cas. 972, 103 Pac. 420. 

As to right of jurors to discuss and argue 
among themselves, see note in 134 Am. Bt. 
Rep. 1059. 

There is such misconduct on the part of 
the jury as to require a reversal of a con- 
viction, where it appears that the jury, on 
being sent to view a cell that had been 
occupied by the accused, inspected, on in- 
vitation, the office of a police captain who 
was an important factor in the prosecution, 
and it was alleged that such officer had as- 
saulted the accused, and the captain con- 
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versed with the jurors on the subject of the 
assault, calling attention to the fact that the 
window gave full view from the street, and 
the jury was drawn into a social conversa- 
tion with him: State v. Miller, 61 Wash. 
125, Ann. Cas. 1912B, 1053, 111 Pac. 1053. 
It is not reversible error, in a prosecution 
for murder, that the court permitted two 
jurors to be funished with a magazine, it 
not appearing that there was anything in 
the magazines concerning the case, especially 
where the question is raised on motion for a 
new trial, since the presumption is that the 
court first censored the magazines: State v. 
Pepoon, 62 Wash. 635, 114 Pac. 449. 


In a prosecution for conniving at the 
prostitution of the wife of the accused, 
where the state was concluded by the testi- 
mony of the defendant that a certain house 
at B. was not a house of prostitution, it is 
misconduct, requiring a new trial, for a 
juror who lived at B., to state to other 


jurors during deliberation that if they 
would go to B. they would find the place to 
be “a house of prostitution yet’: State v. 


Lorenzy, 59 Wash. 308, Ann. Cas. 1912B, 
153, 109 Pae. 1064. 

As to the right of jurors to act on their 
* knowledge, see note in 37 L. R. A., N. 
„ 790. 


It is not misconduct on the part of a 
bailiff having the jury in charge, warrant- 
ing a new trial that he opened the door dur- 
ing the deliberation of the jury and stood 
temporarily in the doorway and spoke to 
the jurors, when nothing is shown as to 
what he said, this having occurred in the 
presence of one of the attorneys for the ac- 
cused: State v. Aker, 54 Wash. 342, 18 Ann. 
Cas. 972, 103 Pac. 420. 


A new trial for newly discovered evidence 
is properly denied where the same is merely 
cumulative: State v. Bridgham, 51 Wash. 
18, 97 Pac. 1096. 

As to cumulative evidence as ground for 
new trial, see note in 14 L. R. A. 609. 


§ 2182. 


A verdict cannot be impeached by the 
affidavits of a juror that he was coerced to 
agree to the verdict by threats that he 
Would be denounced to the court and, as he 
believed, subjected to penalties: State v. 
Aker, 54 Wash. 342, 18 Ann. Cas. 972, 103 
Pac. 420. 


On motion for a new trial, a conviction 
of murder cannot be impeached for mis- 
conduct of the jury by affidavits on informa- 
tion and belief: State v. Pepoon, 62 Wash. 
635, 114 Pac. 449. 


A verdict in a criminal case cannot be 
impeached by the affidavit of a juror show- 
ing the effect upon his mind of comment by 
the judge, but the impropriety of comment 
must be determined from the context alone: 
State v. Aker, 54 Wash. 342, 18 Ann. Cas. 
972, 103 Pace. 420. 
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Under the statute making misconduct of 
the jury a specific ground for a new trial in 
a criminal case, the verdict may be im- 
peached by affidavits of jurors where the 
misconduct does not “inhere” in the verdict, 
which means where it does not fall within 
or pertain to the legitimate issues in the 
case: State v. Lorenzy, 59 Wash. 308, Ann. 
Cas. 1912B, 153, 109 Pac. 1064. 

Where a juror, during deliberation, stated 
to other jurors, as of his own knowledge, 
facts material to the case tending to dis- 
credit the losing party as a witness, the mis- 
conduct does not inhere in the verdict and 
may be shown by affidavits: State v. Lor- 
enzy, 59 Wash. 308, Ann. Cas. 1912B, 153, 
109 Pac. 1064. 

As to impeachment of verdict by juror, 
see notes in 5 L. R. A. 523; 9 L. R. A. 820; 
11 L. R. A. 706. ; 

A second motion for a new trial, made 
after appeal taken and pending the hearing 
in the supreme court, is untimely and can- 
not be considered: State v. Smails, 63 Wash. 
172, 115 Pac. 82. 


§ 2183. 


A motion in arrest of judgment can only 
be based on the grounds specified in this 
section: State v. Cimini, 53 Wash. 268, 101 
Pac. 891. 


§ 2191. 


This section, in effect when a plea of 
guilty was entered, and section 2280, in 
effect when the defendant was finally com- 
mitted, authorized the court to suspend sen- 
tence upon a plea of guilty, and to commit 
the defendant thereafter: State v. Mallahan, 
65 Wash. 287, 118 Pac. 42. 

A suspension of sentence requiring the 
defendant to report once a week to the 
officer and once a month to the court is not 
a final discharge asa release at common law, 


by reason of failure to expressly recite that 


the suspension was during “good behavior,” 
where the suspension was under a statute 
authorizing the same during good behavior: 
State v. Mallahan, 65 Wash. 287, 118 Pac. 
42. : 


§ 2193. 
See notes to § 2794. 


An indeterminate sentence for a term of 
not less than ten years and not more than 
twenty years is beyond the power of the 
court where the maximum allowed was 
twenty years and the statute expressly limits 
the minimum term to “not less than six 
months nor more than five years”: State v. 
Andrews, 71 Wash. 181, 127 Pac. 1102. 


§ 2196. 


Upon the question of the necessity of the 
defendant’s presence when the verdict is re- 
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ceived, this section controls section 2145, 
roviding that no person shall be tried un- 
ess personally present: State ex rel. Gabe 
v. Main, 66 Wash. 381, 119 Pac. 844. 


Under this section, the defendant must be 
personally present, and if for a fine only, he 
must be personally present or some respon- 
sible person must undertake for him to se- 
cure the payment; it is not necessary that a 
defendant out on bail be present upon re- 
ceipt of a verdict of acquittal: State ex rel. 
Gabe v. Main, 66 Wash. 381, 119 Pac. 844. 

As to waiver of right of accused to be 
present at renditéon of verdict, see note in 
13 Ann. Cas. 1213. 


§ 2207. 
See notes to § 2342. 


§ 2225. 
See notes to § 491. 


§ 2233. 


This section imposes a judicial discretion 
on the trial court and not one that can be 
exercised arbitrarily: State v. Johnson, 69 
Wash. 612, 126 Pac. 56. 


Under this section it is an abuse of dis- 
cretion to refuse to vacate the judgment, 
where, on a charge of grand larceny, there 
had been several adjournments of the trial 
of accused, who was advised by her attorney 
that the state was indifferent about prose- 
cuting, that she might leave the city, and 
that he would notify her if the case was set 
for trial, and it appeared that she had no 
notice of the trial, and none could be given 
her, that her bail acted in good faith and 
spent considerable money in attempting to 
locate her without success; and after judg- 
ment forfeiting the bail bond, accused, upon 
learning of the same, returned and surren- 
dered herself to the court before expiration 
of the stay: State v. Johnson, 69 Wash. 612, 
126 Pac. 56. 


The clerk’s journal entry of a judgment 
forfeiting a bail bond is not the judgment 
governing the sixty-day stay of execution 
thereon within which the accused could be 
produced, where it was informal and did not 
specify the amount, being in effect an order 
of default, and was so construed by the 
prosecuting attorney, who six weeks later 
entered a formal judgment for the amount 
of the bond, as the latter would, in any 
event, have the effect of vacating the earlier 
one and estop the state from denying that 
it was the judgment for all purposes: State 
v. Johnson, 69 Wash, 612, 126 Paec. 56. 

A verdict of not guilty in the superior 
court, upon appeal from justice court, dis- 
charges the appeal bond, and judgment for- 
feiting the bond, even if entered a few 
minutes before the verdict was received, is 
error: State ex rel. Gabe v. Main, 66 Wash. 
381, 119 Pac. 844. 
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6 2237. 


A malicious prosecution may be based 
upon search proceedings; and sections 
2237, 2239, not requiring the proceedings or 
warrant to designate the person suspected, 
it is not necessary that the proceedings name 
the plaintiff as the suspected party: Olson 
v. Haggerty, 69 Wash. 48, 124 Pac, 145. 

A search-warrant describes the plaintiff’s 
“place of residence” so as to enable her to 
maintain an action for malicious prosecu- 
tion, where it mentions the dwelling and 
premises of another wherein the plaintiff 
was a “resident, lodger, and inmate,” and 
where it appears that the relation of land- 
lord and tenant did not exist between the 
plaintiff and the owner of the house, and 

laintiff did not maintain a distinct estab- 
ishment therein: Olson v. Haggerty, 69 
Wash, 48, 124 Pac. 145. 

One who institutes search proceedings and 
directs the sheriff’s search of plaintiff’s ef- 
fects thereunder may be guilty of malicious 
prosecution, even if the search-warrant was 
technically insufficient to protect the officer: 
— v. Haggerty, 69 Wash. 48, 124 Pac. 

45. 

The arrest of the person or the seizure of 
property is not essential to sustain an action 
for malicious prosecution in the institution 
of search proceedings: Olson v. Haggerty, 
69 Wash. 48, 124 Pac. 145. 

The disgrace, humiliation and public sus- 
picion caused by a search-warrant to recover 
stolen goods are sufficient elements of dam- 
age to sustain a substantial recovery for 
malicious prosecution, without proof of 
pecuniary loss or special damage: Olson v. 
Haggerty, 69 Wash. 48, 124 Pac. 145. 

As to the basis of the action in malicious 
1 and the causes for which it will 
ie, see note in 93 Am. St. Rep. 454. 


§ 2259. 
See notes to Const., art. 1, § 21. 


While, under the police power, the legisla- 
ture has a broad discretion in eliminating 
the element of intent in defining crime, a 
penal law fixing criminal responsibility upon 
the insane exceeds constitutional restraints; 
since a penal law is invalid where it punishes 
a man for an act which the utmost care and 
circumspection on his part would not enable 
him to avoid: State v. Strasburg, 60 Wash. 
106, Ann. Cas. 1912B, 917, 32 L. R. A., N. 
S., 1216, 110 Pac. 1020. 

The power of the legislature to eliminate 
the element of intent in defining crime can- 
not be exercised to the extent of preventing 
an accused from invoking the Le een of 
insanity at the time the act was committed 
and excluding evidenco thereof: State v. 
Strasburg, 60 Wash. 106, Ann. Cas. 1912B, 
917. 32 L. R. A., N. S., 1216, 110 Pac. 1020. 

The question of the insanity of the ac- 
cused at the time of the commission of the 
act charged is one of fact: State v. Stras- 
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burg, 60 Wash. 106, Ann. Cas. 1912B, 917, 
32 L. R. A., N. S., 1216, 110 Pac. 1020. 


Under the common law, intent was neces- 
sary to constitute a criminal act, and hence 
an insane person incapable of forming a 
eriminal intent was not responsible for 
crime: State v. Strasburg, 60 Wash. 106, 
Ann. Cas. 1912B, 917, 32 L. R. A., N. S., 
1216, 110 Pac. 1020. 


_ Construing together this section, provid- 
ing that insanity is no defense to crime, and 
section 2283, providing that whenever, in the 
judgment of the court trying the same, any 
person convicted of a crime shall have been 
at the time of its commission, unable, by 
reason of insanity to comprehend the nature 
of the act, the court may direct such person 
to be confined in a state hospital for treat- 
ment, and providing for the determination 
of the question of sanity by the court, it will 
be held, in order to sustain the constitu- 
tionality of the act, that the legislature did 
not intend to punish an insane person for 
crime, but only intended to change the 
method for determining the issue of insan- 
ity: State v. Strasburg, 60 Wash. 106, Ann. 
Cas. 1912B, 917, 32 L. R. A., N. S., 1216, 
110 Pae. 1020. : 


The theory that “punishment” for crime 
Is not within the present-day humanitarian 
conception of the proper treatment of crim- 
mals, and is contrary to the spirit of mod- 
ern law, cannot uphold a statute authoriz- 
ing the restraint of the criminal insane, 
where the act provides that such person be 
“punished” by imprisonment: State v. 
Strasburg, 60 Wash. 106, Ann. Cas, 1912B, 
917, 32 L. R. A., N. 8., 1216, 110 Pac. 1020. 


§ 2260. 
See notes to § 2320, 


§ 2280. 
See notes to § 2191. 


§ 2283. 
See notes to § 2259. 


An act providing punishment for the crim- 
inal insane by restraint beyond the necessi- 
ties of protection to society after the com- 
plete restoration to sanity is void: State v. 
Strasburg, 60 Wash. 106, Ann. Cas. 1912B, 
917, 32 L. R. A., N. S., 1216, 110 Pac. 1020, 


This section is lacking in every essen- 
tial requirement of due process of law, in 
that it provides that a person charged with 
crime and insane at the time of the act 
charged may, in the discretion of the court, 
without any charge of insanity, notice or 
trial, or opportunity to be heard in his de- 
fense, upon the court’s own observation, or 
upon evidence dehors the record, g any 
procedure adopted by the court, be com- 
mitted to a hospital and deprived of his 
liberty: State v. Strasburg, 60 Wash. 106, 
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Ann. Cas, 1912B, 917, 32 L. R. A., N. S., 
1216, 110 Pac. 1020. 

As to insanity as a defense for crime, see 
note in 76 Am. St. Rep. 83. 


§ 2286. 
See notes to § 2178. 


§ 2287. 


The operation of vasectomy for the pre- 
vention of procreation, authorized by this 
section, cannot be judicially determined to 
be cruel punishment, in violation of consti- 
tution, article 1, section 14, where the sen- 
tence required it to be carefully and skill- 
fully performed and there was no showing 
that it was attended with any marked de- 
gree of: physical torture, suffering or pain, 
the rule being that the discretion of the 
legislature in fixing penalties will not be 
disturbed except in extreme cases: State v. 
Feilen, 70 Wash. 65, 126 Pac. 75. 

As to cruel and unusual punighments, see 
note in 64 Am. St. Rep. 382. 


§ 2290. 


The title “An act relating to crimes and 
punishments and the rights and custody of 
persons accused or convicted of crime and 
repealing certain acts,” is broad enough to 
include this section, providing that it shall 
be competent to show the former convic- 
tion of witnesses either by record, cross- 
examination or other evidence, since the 
title and act manifest an intention that it 
shall take the place of previous enactments 
and procedure, even though a former statute 
had been construed to require proof by 
record: State v. Blaine, 64 Wash. 122, 116 
Pac. 660. 

As to the constitutionality of statutes in 
the respect of sufficiency of title, see note 
in 64 Am. St. Rep. 70. 

It is not a violation of the constitu- 
tional guaranty of a fair trial that the 
court compelled the accused on cross-ex- 
amination to testify to a former conviction, 
under this section, providing that it shall 
be competent in a criminal proceeding to 
show the former conviction of a witness by 
cross-examination, where the jury were in- 


` structed that evidence of a former conviction 


could be considered only for the purpose of 
determining the weight to be given to his 
testimony: State v. Blaine, 64 Wash. 122, 
116 Pac. 660. 

Under this section it is competent to show 
on cross-examination that a witness for the 
accused had been convicted of disorderly 
conduct, as affecting her credibility: State 
v. Stone, 66 Wash. 625, 120 Pac. 76. 

Upon cross-examination of the accused, it 
may, under the provisions of this section, 
be shown that he has previously been con- 
victed of a crime, whether a felony or a 
misdemeanor: State v. Overland, 68 Wash. 
566, 123 Pac. 1011. 
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As to incriminating testimony on cross- 
-T see note in 75 Am. St. Rep. 


§ 2294. 


This section, having provided that nothing 
contained in any provision of the act shall 
apply to an offense committed or act done 
before the day when the act shall take ef- 
fect, the former law (section 2726) defining 
murder in the first degree was in full force 
and effect on May 14, 1909, although its 
prospective operation ceased after the taking 
effect of the new code; and no question of 
ex post facto laws can arise on a prosecu- 
tion under the old law for an offense com- 
mitted on that date: In re Newcomb, 56 
Wash, 395, 105 Pac. 1042. 

The saving clause in this section is suffi- 
cient to continue in force the penal provi- 
sions repealed by the act until the date when 
the new act went into effect: State v. New- 
comb, 58 Wash. 414, 109 Pac. 355; State v. 
Ware, 58 Wash. 526, 109 Pac. 359; State v. 
Lorenzy, 59 Wash. 308, Ann, Cas. 1912B, 
153, 109 Pac. 1064. 

As to the rule of construction determining 
repeal by implication, see note in 88 Am. St. 
Rep. 272. 


§ 2303. 
See notes to § 2610. 


A conviction of larceny by the receipt of 
wheat stolen from railway cars may be had 
without evidence that the railway company 
owned the wheat, in view of this section, 
subdivision 6, providing that anyone having 
a general or special interest shall be deemed 
the owner; also where it was shown that the 
defendant knew the wheat was stolen: State 
v. Ray, 62 Wash. 582, 114 Pac, 439. 

As to sufficiency of ownership for pur- 
poses of prosecution for larceny, see note in 
88 Am. St. Rep. 590. 


§ 2304. 
See notes to § 6263. 


§ 2309. 


In a criminal prosecution, it is error for 
the court to direct a verdict of guilty, since 
constitution, article 1, section 22, guarantees 
the accused the right to trial by jury, and 
this section provides that no person shall be 
convicted of crime unless by admission in 
his plea, confession in open court, or by the 
verdict of a jury: State v. Holmes, 68 Wash. 
7, 122 Pac. 340. 

As to rights of courts to direct verdict of 
“guilty” in criminal case where plea of “not 
guilty” has been entered, see note in 8 Ann. 
Cas. 808. 


§ 2312. 


Under this section, providing that, if the 
accused is not brought to trial within sixty 


CODES OF PROCEDURE. 


days after information filed the court shall 
order it dismissed unless good cause shown, 
the objection is waived where motion to dis- 
miss is not made until the trial is at hand, 
since such dismissal is not a bar under sec- 
tion 2315, and would be denied for good 
cause shown: State v. Alexander, 65 Wash. 


488, 118 Pac. 645. 


Objections to evidence on the ground that 
a plea of guilty had not been entered or that 
the case had not been brought to trial within 
sixty days are waived when not made at the 
time of entering upon the trial: State v. 
Garland, 65 Wash. 666, 118 Pac. 907. 

As to remedy of accused not brought to 
trial within constitutional or statutory 
period, see note in Ann. Cas. 1912D, 1273. 

Under this section, a dismissal is prop- 
erly denied where the defendant filed a 
demurrer, and on the hearing thereof his 
counsel required more time than the court 
had at its disposal, and the arguments and 
trial were for that reason delayed for the 
accommodation of the defendant: State v. 
Fox, 71 Wash. 185, 127 Pac. 1111. 

As to right of accused to si f trial, and 
therein of delay caused by himself, see note 
in 85 Am. St. Rep. 195. 


§ 2314. 


This section, construed in connection with 
section 2315, providing that a dismissal of 
a misdemeanor or gross misdemeanor under 
section 2314 shall bar another prosecution 
charging the same offense, refers only to 
dismissals where the expressed purpose of 
the prosecuting attorney is to abandon & 
prosecution; and not where a motion to dis- 
miss is made because of a variance between 
the charge and the proof and leave is 
asked to file a new information, under sec- 
tion 2316, providing that no dismissal on 


‘the ground of a variance shall bar another 


rosecution for the same offense: State v. 
Poole, 64 Wash. 47, 116 Pac. 468. 

As to effect of second indictment or in- 
formation for same offense after accused is 
entitled to discharge for want of prosecution 
under first, see notes in 11 L. R. A., N. S., 
257. 


§ 2315. 
See notes to §§ 2312, 2314. 


§ 2316. 
See notes to § 2314. 


Upon an information, charging robhery 
of “lawful money of the United States,” it 
is not a fatal variance to prove the taking 
of one dollar and seventy-five cents in silver 
and a twenty and a five dollar gold piece, 
the prima facie presumption being that the 
witness was speaking of current coins of the 
country, especially where no objection 
thereto was made below: State v. Brache, 
63 Wash. 390, 115 Pac. 853. 
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As to description of stolen money, in in- 
dictment for larceny, see note in 10 Am. St. 
Rep. 174. 

This section, authorizing a second prose- 
cution after a dismissal of a charge on the 
ground of variance between the indictment 
or information and the proof, does not use 
the word “proof” in its technical sense as 
distinguished from “evidence,” and hence 
applies where the prosecuting attorney 
moved to dismiss before trial on the ground 
of a variance between the charge and the 
“evidence” disclosed to him on interviewing 
the witnesses and preparing the case: State 
v. Poole, 64 Wash. 47, 116 Pac. 468. 


§ 2320. 


This section is not subject to the rule of 
ejusdem generis, but covers the bribery of 
all public officers: State v. Niek, 66 Wash. 
134, 119 Pac. 15. 

An indictment for bribing a police officer 
of the city of Seattle to influence him not 
to prohibit and prevent the accused from 
conducting a house of prostitution is not 
demurrable as failing to allege that a police- 
man of a city is a “public officer” within 
this section, under which the indictment 
was drawn, since the description of the act 
which he was bribed to do sufficiently shows 
that he was an officer, and inferentially al- 
leges his authority, and, also, for the reason 
that the court will take judicial notice of 
the city charter, from which it appears that 
a policeman is such a public officer: State 
v. Nick, 66 Wash. 134, 119 Pac. 15. 

As to bribery of police officers, see note 
in 116 Am. St. Rep. 43. 

There is sufficient evidence to sustain a 
conviction of a chief of police of soliciting 
and accepting bribes under an agreement 
with two others to allow them to conduct 
houses of prostitution, where the evidence 
of the two conspirators establishing the 
agreement and offense was corroborated by 
the fact of their securing and conducting 
two certain houses immediately thereafter, 
by the defendant’s consent, and corrobora- 
tion as to the payment of sums of money at 
various times, and the deposit of large sums 
by the defendant or members of his family: 
State v. Wappenstein, 67 Wash. 502, 121 
Pac. 989. 

As to corroboration of testimony of a 
conspirator in prosecution of his fellow, see 
rote in 3 Am. St. Rep. 388. See, also, note 
in 39 L. B. A., N. S., 706. 


Where a chief of police was charged with 
soliciting and accepting bribes from two 
others under an agreement to permit them 
to conduct houses of prostitution in viola- 
tion of law, the crime charged was that of 
accepting bribes, and not a conspiracy, and 
although proof of conspiracy was necessary 
as an element of the offense, it was not the 
offense charged; hence the conspirators were 
not accomplices, the offense of giving and 
offering a bribe being @ distinct and sepa- 
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rate offense from soliciting and accepting a 
bribe, under sections 2320, 2321; and this, 
notwithstanding the provision of section 
2007, abolishing the distinction between 
principals and accessories, and section 2260 
defining principals as all participants, as the 
sections are general and, have no application 
to acts expressly designated as primary 
crimes in themselves: State v. Wappenstein, 
67 Wash. 502, 121 Pac. 989. 


§ 2321. 


Under this section, an indictment charg- 
ing that the accused asked for, received and 
accepted a bribe is not duplicitous, since the 
act of soliciting and the act of accepting a 
bribe are not separate and distinct offenses, 
and may be laid conjunctively in a single 
count: State v. Wappenstein, 67 Wash. 502, 
121 Pac. 989. 

As to solicitation to bribe, see note in 25 
L. R. A. 439, 


§ 2333. 7 

While a sufficient information is pending 
against a person in custody, it is the “official 
duty” of the prosecuting attorney to prose- 
cute the case, within the meaning of this 
section: State v. Marion, 68 Wash. 675, 124 
Pac. 125. 

There is sufficient evidence to sustain a 
conviction for bribery in asking the sum of 
fifteen hundred dollars, from an accused 
person in custody, “as compensation, gra- 
tuity or reward” for influencing the prose- 
cuting attorney to dismiss the case, where it 
appears that defendant asked nineteen hun- 
dred dollars from the accused person, stat- 
ing that it would take fifteen hundred dol- 
lars to get the case against him dismissed: 
State v. Marion, 68 Wash. 675, 124 Pac. 
125. 


§ 2342. 
See notes to § 4768. 


Where one is in custody under a judg- 
ment of conviction of a felony, the judg- 
ment is sufficient as a commitment upon 
which to base an information for an at- 
tempt to escape jail: State v. Workmen, 66 
Wash. 658, 120 Pac. 522. 

One imprisoned in the county jail after 
a final judgment of conviction and sentence 
authorizing his detention is lawfully in cus- 
tody and may be guilty of an attempt to es- 
cape jail, although the sheriff did not have 
in his possession any commitment or written 
evidence of authority to detain him, section 
2207 merely providing that such a commit- 
ment shall be sufficient authority to the 
sheriff to execute sentence, not that it is 
essential: State v. Hatfield, 66 Wash. 9, 38 
L. R. A., N. S., 609, 118 Pac. 893. 

Evidence is sufficient to establish an at- 
tempt to escape jail by force, where it ap- 
pears that the defendant was confined in the 
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county jail under conviction and sentence, 
that he had concealed and in his possession 
saws suitable for cutting iron or steel, that 
a short time before he counseled escape with 
other prisoners, and that he guarded the 
door of his cell while a bolt was being 
heated and sawed by another prisoner in his 
cell: State v. Hatfield, 66 Wash. 9, 38 L. R. 
A., N. S., 609, 118 Pac. 893. 

As to criminal liability for escape as de- 
pending on lawfulness of imprisonment, see 
note in Ann. Cas. 1912C, 757. 


§ 2351. 


An information charging perjury is suffi- 
cient where it clearly sets forth in ordinary 
language, without repetition, the substance 
of the controversy in which the oath was 
taken, the taking of the oath, the authority 
of the court, and proper allegations as to 
the falsity of the matter: State v. Eaid, 55 
7 302, 33 L. R. A., N. S., 946, 104 Pac. 

5. 


An information for perjury may embrace 
in a single count all the particulars in which 
the defendant is alleged to have sworn 
falsely, and it is not error to refuse to re- 
quire the prosecution to make an election, 
upon a charge that the accused testified 
falsely that he did not know of the prior 
execution of a contract and did not know 
that Y. was the owner of certain property: 
State v. Eaid, 55 Wash. 302, 33 L. R. A., 
N. S., 946, 104 Pac. 275. 

Since perjury can only be predicated on 
a false oath in a proceeding of which the 
tribunal had jurisdiction, an indictment is 
insufficient where its basis is a false oath 
before a committee authorized by resolution 
of a city council “to investigate and probe 
charges made by the acting mayor,” with- 
out showing against whom the charges were 
made or that the matter was within the 
council or its jurisdiction: State v. Dalla- 
giovanna, 69 Wash. 84, 40 L. R. A., N. S., 
249, 124 Pac. 209. 

As to general requisites for indictments 
for perjury, see note in 124 Am, St. Rep. 
655. 


§ 2370. 


An agreement by the president of a so- 
ciety to pay all the costs and expenses of 
the defense of a suit to reinstate a member 
is not champertous, or void as against pub- 
lic policy, where the president was a party 
defendant to the suit, and as executive head 
of the society had a personal interest in the 
litigation: Mazzini Sockets v. Corgiat, 63 
Wash. 273, 115 Pac. 93. 

As to assisting poor person to prosecute 
or defend suit as maintenance, see note in 
11 Ann, Cas. 69. 


§ 2372. 
See notes to § 1051. 
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This section is declaratory of the common 
law and equivalent to contempt “in the face 
of the court”: State v. Buddress, 63 Wash. 
26, 114 Pac. 879. 


A judgment of summary punishment for 
contempt of court sufficiently states that the 
acts were committed in the “immediate view 
and presence of the court,” where it recites 
the pendency of the action, and that the 
accused was applying to have a judgment 
“signed by the court,” and that in the 
presence of the judge at chambers in the 
courthouse he used boisterous and angry 
language and gestures, and in the clerk’s 
office and in the immediate presence of the 
court engaged in a fight, the only reason- 
able construction being that it was in 
“view” of the court although that word was 
not used: State v. Buddress, 63 Wash. 26, 
114 Pac. 879. 


Such judgment shows a contempt, within 
this section, by a breach of the peace or 
other disturbance directly tencing to inter- 
rupt the proceedings of the court: State v. 
Buddress, 63 Wash. 26, 114 Pac. 879. 


A summary judgment of contempt of 
court is not open to the objection that it 
fails to show that the court was in session 
where it appears that the accused was guilty 
of a breach of the peace directly tending to 
interrupt the proceedings of a court and 
that the court was transacting business 
when the interchange of words took place; 
and it is immaterial that the court sus- 
pended business during a fight that fol- 
lowed, or was in recess: State v. Buddress, 
63 Wash. 26, 114 Pac. 879. 

As to when contempt is committed “in 
presence of” the court, see note in 17 Ann. 
Cas. 220. 


§ 2382. 


An information sufficiently charges a con- 
spiracy at common law, to control the price 
of milk in the city of S. when it alleges that 
the defendants, unlawfully designing to pre- 
vent open competition, unlawfully agreed 
not to sell milk lower than certain fixed 
prices and not to sell to each other’s cus- 
tomers, and agreed to and did raise prices 
with intent to control the price of milk 
generally in said city; and it. is immaterial} 
that only part of the milk dealers of the 
city entered into the same, since the pur- 
pose of their agreement was to create a 
monopoly: State v. Erickson, 54 Wash. 472, 
103 Pac. 796. 

As to combinations to control prices in 
particular localities, see note in 16 L. R. A., 
N. S., 223. 

In a prosecution for conspiracy to create 
a monopoly in the sale of milk, letters writ- 
ten by one of the parties to the agreement 
a few days thereafter, showing on their face 
that they were written in furtherance of 
the conspiracy, are admissible against a de- 
fendant who was absent when they were 
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written: State v. Erickson, 54 Wash. 472, 
103 Pae. 796. 

As to letters and telegrams as evidence 
in conspiracy prosecutions, see note in 3 
Am. St. Rep. 484. 

In a prosecution for a conspiracy to cre- 
ate a monopoly to control the price of milk 


§ 2392. Murder in the First Degree. 


§§ 2382—2395 


in a city, evidence on the part of the de- 
fendant that there were a number of other 
milk dealers in the city who had not en- 
tered into the agreement is immaterial: 
State v. Erickson, 54 Wash. 472, 103 Pac. 
796. l 


The killing of a human being, unless it is excusable or justifiable, is 
murder in the first degree when committed either— 


1. With a premeditated design to effect the death of the person killed, or of 


another; or, 


2. By an act imminently dangerous to others and evincing a depraved 
mind, regardless of human life, without a premeditated design to effect the 


death of any individual; or, 


3. Without design to effect death, by a person engaged in the commission 
of, or in an attempt to commit, or in withdrawing from the scene of, a rob- 
bery, rape, burglary, larceny or arson in the first degree; or, 

4. By maliciously interfering or tampering with or obstructing any 
switch, frog, rail, roadbed, sleeper, viaduct, bridge, trestle, culvert, embank- 
ment, structure or appliance pertaining to or connected with any railway, or 
any engine, motor or car of such railway. 

Murder in the first degree shall be punishable by imprisonment in the state 


penitentiary for life. 


An information charging that the accused 
purposely and feloniously, ete., did stab and 
mortally wound, etc., sufficiently alleges that 
he did the act purposely and feloniously: 
State v. Arata, 56 Wash. 185, 21 Ann. Cas. 
242, 105 Pac. 227. 


An information charging that the defend- 
ant killed the deceased on a certain day 
sufficiently alleges that the deceased died on 
that day: State v. Phillips, 59 Wash. 252, 
109 Pac. 1047. 


An information charging that the accused 
did, with premeditated design to effect her 
death, kill and murder A. J. by beating and 
mortally wounding, etc., follows the lan- 
guage of this section, defining murder in 
the first degree, and is sufficient without 


further alleging that the person died: State. 


v. Jahns, 61 Wash. 636, 112 Pac. 747. 


Under this section defining murder in the 
first degree it is not necessary that the in- 
dietment or information negative that the 
killing was without excuse or justification; 
at least, not further than to allege that the 
killing was “willfully, unlawfully, feloni- 
ously and with a premeditated design,” in 
view of sections 2055, 2057, 2064-2066, de- 
fining the requisites of indictments and in- 
formations and declaring the effect of in- 
formal defects that do not affect the sub- 
stantial rights of the defendant, since the 
exception 18 not incorporated as an insepa- 
rable part of the offense and the state is 
not required to anticipate defenses: State 
v. Seifert, 65 Wash. 596, 118 Pac. 746. 
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As to the certainty required in indict- 
ments for murder, see note in 8 Am. St. 
Rep. 279. 

Upon the defense that accused partici- 
pated in a robbery because of duress, it is 
not error to instruct that, on a resulting 
murder, there was no question of justifiable 
or excusable homicide, where the accused 
had participated in the robbery and the vic- 
tim was murdered by a confederate in com- 
mitting the robbery, in view of this sec- 
tion, subdivision 3: State v. Moretti, 66 
Wash. 537, 120 Pac. 102. 

As to coercion as defense for murder, see 
note in 106 Am. St. Rep. 722. 

As to involuntary killing in perpetratior 
of burglary, see note in 90 Am. St. Rep 
579. 

As to liability of one assisting in bur- 
glary during which his companion commits 
murder, see note in 6 L. R. A., N. S., 1154. 


§ 2395. 


Under this section, if a homicide is 
neither excusable nor justifiable, it must 
at least be manslaughter, and the purpose 
of the code 1s to do away in homicide with 
instructions submitting lesser degrees of 
statutory offenses: State v. Blaine, 64 
Wash. 122, 116 Pac. 660. 

Under this section, defining manslaughter, 
the court cannot determine the degree and 
decide, as a matter of law, that the defend- 
ant was necessarily guilty of one of the 
higher degrees, where it appears that de- 
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fendant was having a dispute with the de- 
ceased over a fence, called his attention to 
the gun carried by defendant’s daughter 
who evidently heard the remark and who 
had made threats against the deceased, 
since defendant’s guilt did not depend en- 
tirely on the presence or absence of design 
on her part, the same being a question for 
the jury: State v. Beebe, 66 Wash. 463, 120 
Pac. 122. 

As to instructions of court on matter of 
fact in criminal cases of which jury is the 
judge, see note in 14 Am. St. Rep. 36. 


§ 2406. | 


The duty to retreat before taking life in 
self-defense has no application to one 
against whom a felonious assault is made 
with a deadly weapon: State v. Phillips, 
59 Wash. 252, 109 Pac. 1047. 

As to the duty to retreat, under the law 
excusing killing in self-defense, see note in 
74 Am. St. Rep. 726. 

As to the burden of proof in respect to 
the issue of self-defense, see note in Ann. 
Cas. 1912C, 47. 


Under this section it is not error against 
the defendant to instruct as to the right of 
self-defense “if the defendant believes and 
has reasonable ground to believe” that the 
killing was necessary to protect himself 
from great personal danger; as the instruc- 
tion is more liberal to the defendant than 
the law, and the “reasonable ground to ap- 
prehend” must be such as to produce an 
honest belief of the existence of danger: 
State v. Bowinkelman, 66 Wash. 396, 119 
Pac. 824. 

As to the province of jury on question of 
danger and necessity justifying killing in 
self-defense, see note in 3 L. R. A., N. B., 
535. 


§ 2412, 


An information for an assault with intent 
to commit sodomy, under this section, sub- 
division 6, is sufficient without stating the 
precise facts constituting the attempt, al- 
though the completed felony may be com- 
mitted in various ways, since it is sufficient 
to allege a general attempt, and the assault 
is charged in the language of the statute: 
State v. Harsted, 66 Wash. 158, 119 Pac. 
24. 


§ 2414. 


The evidence is insufficient to sustain a 
conviction for “assault with a hammer,” 
where the prosecuting witness had the ham- 
mer when he was knocked down and stunned 
by the first blow, none of the witnesses for 
the state could testify that he was struck 
by the hammer, one testifying that he was 
knocked down by a blow with the fist, and 
defendant’s testimony that he struck with 
his fist was corroborated by the circum- 
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stances: State v. Lillie, 60 Wash. 200, 110 
Pac. 801. 

In a prosecution for assault in the second 
degree, where the one assaulted died before 
the trial, it is not error to exclude evidence 
as to the cause of his death: State v. 
O’Brien, 66 Wash. 219, 119 Pac. 609. 

A conviction of assault with a weapon 
likely to produce bodily harm, within this 
section, subdivision 4, may be had under an 
information charging an assault with a 
shotgun by shooting with intent to kill, 
under section 2413, subdivision 1, as the 
former is necessarily included within the 
latter, within the requirements of section 
2168: State v. Copeland, 66 Wash. 243, 119 
Pac. 607. 


§ 2415. 


Under this section, an assault in the third 
degree is not necessarily included in the 
greater offense, and there can be no convic- 
tion of assault in the third degree, under a 
charge of assault with intent to commit a 
felony (second degree assault), where the 
evidence of the prosecutrix showed a con- 
summated rape, and that of the defendant 
proved an alibi, and there was no evidence 
of assault in the third degree: State v. 
Kruger, 60 Wash. 542, 111 Pac. 769. 

Under the rule that at common law an 
indictment for assault and battery need not 
set out the particular acts of violence con- 
stituting the offense, a conviction for as- 
sault in the third degree (defined by this 
section) may ‘be had under an information 
for manslaughter charging an assault upon 
a pregnant woman and her unborn child 
with intent to cause a miscarriage and re- 
sulting in her death, where, omitting that 
portion relating to the death, it satisfies all 
requirements of a charge of assault and 
battery: State v. Hamilton, 69 Wash. 561, 
125 Pac. 950. 


§ 2416. 


This section, warranting the repulsion of 
a robbery by force, even to taking life, is 
not applicable where the deceased was only 
guilty of a trespass in taking a whisky 
bottle away from the accused after learning 
that the accused had given his son whisky, 
and with no intent to commit a robbery: 
State v. Blaine, 64 Wash. 122, 116 Pac. 660. 

As to alleged repelling of robbery as de- 
fense for killing, see note in 109 Am. St. 
Rep. 822. 

As to homicide to prevent misdemeanors, 
crimes without force, and trespasses, see 
note in 67 L. R. A. 536. 


§ 2418. 


An information in the language of the 
statute is not sufficient in charging the 
crime of robbery or larceny from the per- 
son: State v. Hall, 54 Wash. 142, 102 Pac. 
888. 
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An information for robbery charging the 
forcibly taking of the property of A from 
the immediate presence of B, without show- 
ing any connection between A and B or the 
right of B to control and dominion over the 
property, is insufficient to sustain a convic- 
sl State v. Hall, 54 Wash. 142, 102 Pac. 

A conviction of robbery is sustained by 
the evidence of the victim that the defend- 
ants seized and carried him along the side- 
walk, abstracted silver from his trousers’ 
pocket, and threw him down on the walk, 
and that, when he got up, his pocket-book 
and gold pieces which he was carrying in 
his inside coat ager were gone: State v. 
Brache, 63 Wash. 396, 115 Pac. 853. 

A conviction of robbery is sustained 
where part of the property taken was found 
in defendant’s possession, and he was taken 
shortly after the robbery in the vicinity 
where the crime was committed, although 
there was no direct evidence of identity: 
State v. King, 67 Wash. 651, 122 Pac. 323. 

A conviction of robbery is not sustained 
where there was no evidence that the de- 
fendant participated in the crime or aided 
or abetted therein or in a conspiracy to com- 
mit it, other than the fact that he joined 
the others a short time previously and said 
“get him,” when the victim started to run 
away: State v. Gamber, 69 Wash. 66, 124 
Pac. 210. 

An information charging an attempt to 
commit robbery is not insufficient in that 
the physical acts done toward the commis- 
sion of the offense are not set forth, where 
it follows the language of this section and 
charges the defendant with an attempt to 
do the precise thing recited in the statute 
as constituting the crime: State v. Baker, 
69 Wash. 589, 125 Pac. 1016. 

As to the constituent parts of the crime 
of robbery, see note in 135 Am. St. Rep. 
476. 


9 2424. 


Upon demurrer to a complaint for crimi- 
nal libel, the court must determine from 


$$ 2418—2435 


the facts alleged whether the publication 
tended to expose the complainant to hatred, 

contempt or obloquy, or to injure him in his 

business, within this section, regardless of 
the conclusions of the pleader in that re- 
ard: State v. Darvin, 63 Wash. 303, 33 
. R. A., N. S., 1026, 115 Pac. 309. 


A complaint alleging the malicious pub- 
lication in defendant’s newspaper of a list 
of conditional sales made by a furniture 
dealer to various patrons, as shown by 
memoranda legally filled by him in the au- 
ditor’s office two years previously, the truth 
of which was unquestioned, contains no 
words libelous per se, and does not charge 
criminal libel when it fails to state facts 
showing that it tended to expose him to 
hatred, contempt or obloquy, or injure him 
in his business, within this section, defining 
criminal libel; and the conclusions of the 
pleader to that effeet must be disregarded: 
State v. Darwin, 63 Wash. 303, 33 L. R. A., 
N. S., 1026, 115 Pac. 309. 


As to the liability for a written charge 
with reference to plaintiff’s business, see 
note in 4 L. R. A., N. S., 977. 


The publication of plaintiff’s photograph, 
which was a true likeness and inoffensive in 
itself, in connection with a story of her 
father’s crime, is not a libel as defined by 
sections 2424 and 292, providing that it is 
a libel to expose any living person to hatred 
contempt or obloquy or to deprive him of 
the benefit of public confidence or social in- 
tercourse, and that it is sufficient to allege 
generally that the publication was of and 
concerning the pra without alleging 
extrinsic facts showing the application of 
the matter, since the photograph did not 
make the article “of and concerning” the 
plaintiff: Hillman v. Star Publishing Co., 
64 Wash. 691, 25 L. R. A., N. S., 595, 117 
Pac. 594. 

As to the publication of one’s photograph 
as that of another, as libel, see notes in 9 
Ann. Cas. 866 and 16 Ann. Cas. 1077. 


§ 2482-1. Slander of Financial Institutions. 

Any person who shall willfully and maliciously instigate, make, circulate, 
or transmit to another or others any false statements concerning the moral 
or financial condition or affecting the solvency or financial standing of any 
bank, banking institution or trust company doing business in this state, or 
who shall willfully counsel, aid, procure, or induce another to start, transmit 
or circulate any such statement or rumor, shall be guilty of a gross misde- 


meanor. 


9 2436. 


The evidence is sufficient to sustain a con- 
viction of rape committed between the nine- 
teenth and twenty-sixth days of a certain 
month, where it appears that the prosecut- 
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ing witness was under the age of consent; 
that between said dates she and the defend- 
ant registered at different hotels as man 
and wife under assumed names and occu- 
pied a single room over night; that the de- 
fendant was arrested while occupying a bed 
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with her, and that a physical examination 
by a physician a few days after showed evi- 
dence of recent penetration: State v. Biggs, 
57 Wash. 514, 107 Pac. 374. 

As to what constitutes rape, see note in 
80 Am. Dec. 361. 

There is sufficient evidence of an assault 
with intent to commit rape, without con- 
sent, with force sufficient to overcome re- 
sistance, where the assault was conceded 
and the attempt, force and resistance clearly 
shown by the evidence of the prosecutrix, 
and by her condition and bruises on her per- 
son immediately thereafter, the intent of 
the accused being for the jury as shown by 
his acts: State v. Pilegge, 61 Wash. 264, 112 
Pac. 263. 

In a prosecution for assault with intent 
to commit rape, by force, it is sufficient to 
instruct the jury that the act must have 
been by forcibly overcoming the resistance 
of the prosecutrix, without charging that 
she must have made all the resistance within 
her power: State v. Pilegge, 61 Wash. 264, 
112 Pac. 262. 

As to the necessity for proving force and 
resistance in prosecution for rape, see note 
in 9 Ann. Cas. 572; also see note in 8 L. 
R. A. 297. 


§ 2436. 


Under this section there can be no con- 
viction for an offense committed on a cer- 
tain date where for months prior thereto, 
the parties had continued sexual relations, 
without any intervening reformation; and 
it is immaterial that the prosecutrix was 
chaste except as to the defendant, previous 
chaste character” meaning sexual purity: 
State v. Dacke, 59 Wash. 238, 30 L. R. A., 
N. S., 173, 109 Pac. 1050. 

Under an information charging rape on 
or about March Ist, by carnally knowing & 
female child between fifteen and eighteen 
years of age, of previous chaste character, 
where the prosecutor elected an act of 
January 20th, the defense that the prosecu- 
trix was not then of chaste character, by 
reason of previous relations with the ac- 
cused, is not available, where all their acts 
‘occurred in the same county, within one 
month, since any one of the acts would 
have sustained a conviction under the in- 
formation: State v. Sargent, 62 Wash. 692, 
35 L. R. A., N. S., 173, 114 Pac. 868. 


As to impeachment of character of prose- 


cutrix for chastity by proof of prior acts 
of intercourse with defendant, see note in 
30 L. R. A., N. S., 173. 

In a prosecution for rape of a child nine 
years of age, in the last of February or 
first of March, complaints mado by the child 
about the first or middle of March are sea- 
sonably made, and therefore admissible in 
evidence: State v. Myrberg, 56 Wash. 384, 
105 Pac. 622. 

In a prosecution for the carnal abuse of 
a child, the fact that she was not married 
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to the principal offender appears indirectly 
and is sufficiently shown to submit the issue 
to the jury, where she was under fourteen 
years of age, a mere school girl, living with 
her parents and bearing her maiden name, 
and the fact was not questioned at the trial: 
State v. May, 59 Wash. 414, Ann. Cas. 
1912B, 113, 109 Pac. 1026. 

As to the necessity that indictment for 
rape negatives the existence of marital re- 
lation between the defendant and the prose- 
cutrix, see note in 16 Ann. Cas. 902. 


A conviction of statutory rape is sus- 
tained by the testimony of the prosecutrix 
that the defendant had “intercourse” with 
her, where it appears that she meant sexual 
intercourse and fully comprehended her 
statements: State v. Workman, 66 Wash. 
292, 119 Pae. 751. 

As to evidence of complaints by the vic- 
tim of the crime of rape, see notes in 2 Ann. 
Cas. 234 and 11 Ann. Cas. 99. 

In a prosecution for statutory rape under 
this section, evidence is admissible on the 
part of the defense of the previous genera! 
reputation of the prosecutrix as to unchas- 
tity, as going to her credibility as a witness, 
but is not admissible to prove her unchaste 
condition: State v. Workman, 66 Wash. 292, 
119 Pac. 751. 

As to evidence of specific instances to 
prove character for chastity in prosecution 
for rape, see note in 14 L. R. A., N. S., 714. 


§ 2437. 


Under this section, evidence of repeated 
attempts by the accused and pain suffered 
by a child of twelve is sufficient to make a 
case for the jury upon the question of con- 
summation of a statutory rape: State v. 
Kincaid, 69 Wash. 273, 124 Pac. 684. 


§ 2440. 


To constitute one a common prostitute 
under this section, it is not essential that 
she submit herself to sexual intercourse for 
gain: State v. Thuna, 59 Wash. 689, 140 
Am. St. Rep. 902, 109 Pac. 331, 111 Pac. 
768. 

An information for living with a common 
prostitute is not insufficient because it 
charges the offense to have been committed 
on a single day instead of charging a con- 
tinuing offense, since so living for one day 
with intent to continue the relation consti- 
tutes the offense: State v. Thuna, 59 Wash. 
689, 140 Am. St. Rep. 902, 109 Pac. 331, 
111 Pac. 768. 

In a prosecution of a male person for liv- 
ing with and accepting the earnings of a 
prostitute, the objection that there was no 
evidence that he was a male person is with- 
out merit, where he appeared before the 
jury, responded to masculine pronouns ad- 
dressed to him, and his sex was not made 
an issue: State v. Risaburo, 61 Wash. 162, 
112 Pac. 85. 
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A conviction of living with and accepting 
the earnings of a prostitute is supported by 
evidence of confessions and admissions, and 
the fact that the accused had lived for years 
with the same prostitute without other vis- 
ible means of support: State v. Risaburo, 
61 Wash. 162, 112 Pac. 85. 

Physical restraint is not an essential ele- 
ment of the crime of placing a female in a 
house of prostitution: State v. Stone, 66 
Wash. 625, 120 Pac. 76. 

Upon a prosecution for placing a female 
in charge of another for the purposes of 
prostitution, the previous unchastity of the 
prosecutrix is not material, except as affect- 
ing her credibility as a witness: State v. 
Stone, 66 Wash. 625, 120 Pac. 76. 

Upon a prosecution for placing a female 
in charge of another for the purpose of 
prostitution, evidence tending to show the 
character of the house as a house of prosti- 
tution is competent: State v. Stone, 66 
Wash. 625, 120 Pac. 76. 

As to what is a disorderly house, see note 
in 134 Am. St. Rep. 836. 


§ 2443. 
Repealed. See L. 13, p. 298, § 1. 


Under this section it is error to refuse 
to instruct the jury that no conviction can 
be had upon the uncorroborated testimony 
of the prosecutrix when she was contra- 
dicted by other witnesses: State v. Crouch, 
60 Wash. 450, 111 Pac. 562. 

This section requires evidence from an in- 
dependent source having a tendeucy to con- 
nect the accused with the crime, although 
the same act repealed section 2155, requir- 
ing, in prosecutions for rape and seduction, 
corroborating evidence tending to “convict 
the defendant” of the offense, the intention 
being to extend the rule to other crimes than 
rape and seduction, rather than to abrogate 
the former rule: State v. Gibson, 64 Wash. 
131, 116 Pac. 872. 

Upon a prosecution for rape, evidence 
that the prosecutrix started for the place 
where she claims to have met the defendant 
at the time of the offense is not sufficient 
corroborating evidence to sustain @ convic- 
tion within this section, where no one tes- 
tified to taking or seeing her there, or that 
she and the defendant were at any time 
isolated from others: State v. Gibson, 64 
Wash. 131, 116 Pae. 872. i 

Proof of acquaintance and opportunity is 
not sufficient corroborating evidence to sus- 
tain a conviction of rape, within this sec- 
tion, where other young men had intimate 
acquaintance with her and more ample op- 
portunity: State v. Gibson, 64 Wash. 131, 
116 Pac. 872. 

In a prosecution for rape, where another 
had been first charged with the offense and 
offered to marry the girl and officers sought 
to secure evidence against him, the fact that 
such party was warned by the accused and 
advised to leave the state does not show an 
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attempt by the accused to fix the crime upon 


‘another or constitute sufficient corroborating 


evidence to support a conviction under this 
section: State v. Gibson, 64 Wash. 131, 116 
Pac. 872. 

Upon a trial for placing a female in 
charge of another for the purposes of pros- 
titution, the evidence of the prosecutrix that 
defendant took her to his house and intro- 
duced her to his wife and that she stayed 
there several weeks as a prostitute, is suff- 
ciently corroborated, as required by this sec- 
tion, where several witnesses testified that 
the house was a house of prostitution con- 
ducted by the defendant and his wife: State 
v. Stone, 66 Wash. 625, 120 Pac. 76. 

In a prosecution for statutory rape, evi- 
dence that the defendant had admitted a 
similar act with the prosecutrix is sufficient 
corroboration of her testimony, and any 
doubt as to the meaning of the language 
used in the admissions raises a question for 
the jury: State v. Workman, 66 Wash. 292, 
119 Pac. 751. 

In a prosecution for rape, the testimony 
of the prosecutrix that she was violently 
assaulted by the defendant is not suff- 
ciently corroborated where she allowed the 
defendant to escort her home, invited him in 
and entertained him at luncheon with her 
mother, without making any complaint, the 
only corroboration being the testimony of 
her mother that when they arrived her dress 
was pulled out of her belt, hair on sideways, 
and “their faces pretty red on one side”: 
State v. Roberts, 66 Wash. 503, 119 Pac. 
836. | 

An instruction in a prosecution for rape 
that corroboration of the prosecutrix is suffi- 
cient if the testimony in any material mat- 
ter tends to connect the defendant with the 
commission of the offense is not objection- 
able as making it sufficient if she was cor- 
roborated as to her age: State v. Aton, 67 
Wash. 485, 121 Pac. 980. 

There is no corroboration of the prosecut- 
ing witness as to the use of force to over- 
come her resistance where there were no eye- 
witnesses, no one heard her outcry, if she 
made any, she made no complaint for some 
time, her clothing was not torn and she was 
not injured, it not being sufficient to merely 
prove opportunity and recent penetration: 
State v. Raymond, 69 Wash. 98, 124 Pac. 
495. 

Under this section, corroboration of tes- 
timony as to the use of force to overcome 
resistance is essential where force is an ele- 
ment of the offense under section 2435: 
State v. Raymond, 69 Wash. 98, 124 Pac. 
495. 

As to necessity and sufficiency of corrobo- 
ration of prosecutrix in trials for rape, see 
notes in 6 Ann. Cas. 771 and 17 Ann. Cas. 
413. 


§ 2444. 
Repealed. See L. 13, p. 73, § 2. 
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§ 2445. Keepers of Concert Saloons, etc. 
Every person who— 

(1) Shall admit to or allow to remain in any concert saloon, or in any place 
owned, kept, or managed by him where intoxicating liquors are sold, given 
away or disposed of—except a restaurant or dining-room, any person under 
the age of twenty-one years; or, 

(2) Shall admit to, or allow to remain in any dance-house, public pool or 
billiard hall, or in any place of entertainment injurious to health or morals, 
owned, kept or managed by him, any person under the age of twenty-one 
years; or, 

(3) Shall suffer or permit any such person to play any game of skill or 
chance, in any such place, or in any place adjacent thereto, or to be or remain 
therein, or admit or allow to remain in any reputed house of prostitution or 
assignation, or in any place where opium, or any preparation thereof, is 
smoked, or where any narcotic drug is used, any person under the age of 


twenty-one years; or, 


(4) Shall sell or give, or permit to be sold, or given to any person under 
the age of twenty-one years any intoxicating liquor, cigar, cigarette, cigarette 
paper or wrapper, or tobacco in any form; or, 

(5) Shall sell, or give, or permit to be sold or given to any person under 
the age of eighteen years, any revolver, pistol, or toy pistol; 

Shall be guilty of a gross misdemeanor. 
It shall be no defense to a prosecution for a violation of this section 
that the person acted, or was believed by the defendant to act, as agent or 


representative of another. 


Any person under the age of twenty-one years who shall purchase, or 
shall have in his or her possession, any intoxicating liquor, cigar, cigarette, 
cigarette paper or wrapper, or tobacco in any form, shall be guilty of a mis- 


demeanor. [L. 11, p. 649, § 1.] 


Under this section it is not an offense to 
allow minors in poolrooms in which no in- 
toxicating liquors are sold; and if capable 
of two constructions, the one in favor of 
innocence must be adopted: State v. An- 
derson, 61 Wash. 674, 112 Pac. 931. 

As to sales of intoxicating liquors to 
minors, see note in 12 Am. Bt. Rep. 354 
and 10 L. R. A. 80. 


§ 2447. 


One who unlawfully employs a child 
under the age of fourteen years, prohib- 
ited by this section, assumes all the risk 
of personal injuries while he is engaged in 
the performance of the prohibited duties 
regardless of contributory negligence; and 
in an action by the child, it is no defense 
that the father of the child misrepresented 
his age, or that the employer did not 
“knowingly” violate the statute, and exer- 
cised due care to ascertain the age of the 
child: Glucina v. Goss Brick Co., 63 Wash. 
401, 42 L. R. A., N. S., 624, 115 Pac. 843. 

As to the negligence imputed to em- 
ployer of minors in violation of statute, 
see note in Ann. Cas, 1912B, 803, 


§ 2448. 


In a prosecution for abortion, evidence 
of the commission of sodomy with the 
prosecuting witness is inadmissible: State 
v. Pryor, 67 Wash. 216, 121 Pac. 56. 

As to evidence of other offenses in crimi- 
nal prosecutions, see note in 105 Am. St. 
Rep. 977. 


§ 2455. 
See notes to § 7151. 


Upon a prosecution for incest between 
first cousins, the fact of a lawful marriage 
between the parties, if a defense, is to be 
affirmatively pleaded and need not be nega- 
tived in an information stating every essen- 
tion element of the crime as defined by this 


section: State v. Nakashima, 62 Wash. 686, 


Ann, Cas, 1912D, 220, 114 Pac. 894. 

As to the necessity that indictment or 
information for incest negative lawful 
marriage between the parties, see note in 
Ann. Cas. 1912D, 222. 

A conviction of incest may be had with- 
out corroboration of the testimony of the 
prosecuting witness, in the absence of any 
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statutory requirement therefor: State v. 
Aker, 54 Wash. 342, 18 Ann. Cas. 972, 108 
Pac. 420. 

As to the necessity of corroboration of 
prosecutrix in trials for incest, see note in 
18 Ann. Cas. 975. : 

One may be guilty of incest although 
the act was accomplished without consent: 
State v. Hornaday, 67 Wash. 660, 122 Pac. 
322. 

As to absence of consent as element of 
crime of incest, see note in 111 Am. St. 
Rep. 24. 

The female is not an accomplice in in- 
cest where she at no time consented to 
the criminal relations: State v. Hornaday, 
67 Wash. 660, 122 Pac. 322. 

As to consent of both parties as element 
of crime of incest, see note in 8 Ann. Cas. 
910. 

A conviction for incest may be had 
upon the uncorroborated evidence of an 
accomplice: State v. Hornaday, 67 Wash. 
660, 122 Pac. 322. 


§ 2456. 


The evidence is sufficient to sustain a 
conviction for sodomy, notwithstanding 
certain exaggerations in the testimony of 
the prosecuting witness, where he was cor- 
roborated as to the overt act by two other 
witnesses: State v. Douglass, 66 Wash. 71, 
118 Pac. 915. 

As to how evidence is to be considered 
in criminal prosecutions, see note in 103 
Am. St. Rep. 904. 


§ 2457. 


This section prescribes a rule of law 
rather than a rule of evidence, and re- 


$$ 2455—2513 


quires a complaint by the husband or wife 
before a magistrate; and an information 
by the prosecuting attorney is void if it 
fails to show that such complaint was 
made: State v. La Bounty, 64 Wash. 415, 
116 Pac. 1073. 


As to the construction and effect of pro- 
visions requiring prosecutions for adultery 
to be upon complaint of husband or wife, 
see note in 19 A R. A., N. S., 786. 


8 2460. 


An information 1 merely the 
opening and conducting of a gambling 
game without alleging that it was done 
in any of the capacities prohibited by this 
section is insufficient to sustain a conviction 
of a felony under this section, or of a misde- 
meanor under section 2470: State v. Hard- 
wick, 63 Wash. 35, 114 Pac. 873. 


As to what is gaming as contemplated 
by statute making it punishable, see note 
in 121 Am. St. Rep. 694. ao * 


mr sil 


§ 2470. 
See notes to § 2469. 


§ 2475. 


It is no defense to an action to recover 
money lost at gambling that the same was 
not the property of the plaintiffs: Crowley 
v. Taylor, 49 Wash. 511, 95 Pac. 1016. 


As to defenses available against obli- 


gation based on gambling transaction, see 
note in 119 Am. St. Rep. 172. 


§ 2512. Regulating the Sale of Milk and Cream in Cities. 

Every person, firm or corporation, who, in any city of the first class, shall 
sell or deliver, or offer for sale, or have in his, their or its possession, with in- 
tent to sell or deliver, any milk or cream, without having a permit therefor 
duly issued by the commissioner of health, health officer or inspector of milk 
in such city, or without having such permit displayed in a conspicuous manner 
in his, their or its place of business, or without having the number of such 
permit and the name of the owner thereof or the name of the firm or corpora- 
tion thereof, as the case may be, painted in a conspicuous manner on both 
outer sides of every wagon or other vehicle used for the sale or delivery of milk 
or cream by any such person, firm or corporation, shall be guilty of a misde- 


meanor. [L. 11, p. 61, § 1.] 


§ 2513. 


Under this section, the manager of & 
dairy corporation having general super- 
vision of the mixing of the milk may be 
guilty of violation of the statute although 
he was not present when the milk left the 
dairy and had given instructions to keep 


it up to standard: State v. Burnam, 71 
Wash. 199, 128 Pac. 218. 

As to police regulations prescribing 
standard of quality of milk, see note in 
1 L. R. A., N. 8., 918. 

As to criminal liability for adulteration 
of food by servant, agent or partner, see 
note in 41 L. R. A. 656. 
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$$ 2517-1—2580 CODES OF PROCEDURE. 
§ 2517-1. Aliens—Firearms Prohibited Without License. 

It shall be unlawful for any person who is not a citizen of the United 
States, or who has not declared his intention to become a citizen of the United 
States, to carry or have in his possession at any time any shotgun, rifle or 
other firearm, without first having obtained a license from the state auditor, 
and said license is not to be issued by said state auditor except upon the cer- 
tificate of the consul domiciled in the state of Washington and representing 
the country of such alien, that he is a responsible person and upon the pay- 
ment for said license of the sum of fifteen dollars ($15.00) ; nothing in this 
section contained shall be construed to allow aliens to hunt or fish in this state 
without first having obtained a regular hunting or fishing license. Any 
person violating the provisions of this section shall be guilty of a misde- 


meanor. [L. 11, p. 303, 8 1.] 
§ 2531. 


A complaint in justice court charging 
that defendant, at M. in S. county, drove 
an automobile at a speed in excess of 
twenty miles an hour, frightening horses, 
and unlawfully refused to obey a signal 
to reduce the speed, is insufficient to 
charge a violation of this section, since 
it does not charge excessive speed nor any 
place where twenty miles would be unlaw- 
ful: State v. Hall, 64 Wash. 99, 116 Pac. 
593. 

As to speed regulations in respect to 
automobiles in statutes relating to high- 
ways, see note in 108 Am. St. Rep. 218. 


§ 2536. 
Repealed. See L. 11, p. 650, § 2. 


§ 2544. 


A complaint for practicing medicine 
without a license is sufficient where the 
acts constituting the offense are set forth 
in ordinary concise language without repeti- 
tion in such manner as to enable a person of 
common understanding to know what was in- 
tended: State v. Greiner, 63 Wash. 46, 114 
Pac. 897. 


Under the statute prohibiting any mode 
of treating the sick without first obtain- 
ing a license, a conviction is sustained 
where it appears that the defendant diag- 
nosed the patient’s ailments with the aid 
of a vibrator, used manual manipulations, 
prescribed a dietary, gave advice, and col- 
lected a fee: State v. Greiner, 63 Wash. 
46, 114 Pac. 897. 

As to the amenability of physicians to 
laws as to licenses, see note in 129 Am. 
St. Rep. 293. 


§ 2564. 


This section is not objectionable as un- 
certain in defining the nature of the 
crime: State v. Fox, 71 Wash. 185, 127 
Pac, 1111. 


2 


This section is not unconstitutional] as 
abridging the right of free speech and 
of the press, since the legislature has 
power to punish abuse of the right: State 
v. Fox, 71 Wash. 185, 127 Pac. 1111. 


§ 2578. 


The gist of burglary is the breaking and 
entering with intent to commit a crime: 
State v. Beeman, 51 Wash. 557, 99 Pac. 
756. 


§ 2679. 


Under this section, defining burglary in 
the second degree, it is not essential to 
burglary in the second degree that it was 
committed in the night-time: State v. 
Leroy, 61 Wash. 405, 112 Pac. 635. 


As to the elements of the crime of bur- 
glary, see note in 2 Am. St. Rep. 393. 


The evidence is insufficient to warrant 
a conviction for entering a ship in the 
night-time with intent to commit a mis- 
demeanor, where no breaking was alleged 
and it devolved upon the state to prove 
entry in the night-time, and from the evi- 
dence the property was not missed until 
more than two hours after daylight: State 
v. Gunderson, 56 Wash. 672, 21 Ann. Cas. 
350, 106 Pac. 194. 


§ 2580. 


Upon a prosecution for the burglary of 
a millinery store, in which a large number 
of plumes were taken, it is proper to allow 
the state to show that plumes found at 
the home of the defendant were of the 
same kind and similar in appearance to 
the plumes stolen, where that was the 
best evidence of identification obtainable: 
State v. Mallahan, 66 Wash. 21, 118 Pac. 
898. 


As to possession of the stolen property 
as evidence of burglary, see note in 19 
Ann. Cas, 1281. 
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§ 2583. 


In a prosecution for forgery it is not 
error to admit in evidence a photographic 
copy of a letter supposed to have been 
written by the accused, introduced for the 
purpose of comparison by the experts, 
where the accused, after examining the 
photograph, admitted that it was a photo- 
graphic copy of her handwriting: State v. 
Cottrell, 56 Wash. 543, 106 Pac. 179. 

As to the foundation for the admission 
of photographs in evidence, see notes in 
I Ann. Cas. 161 and 10 Ann. Cas. 962. 
See, also, note in 15 Ann. Cas. 98. 


In a prosecution for forgery of a check 
of one J., another cheek purporting to be 
signed by him, admitted for comparison, 
is sufficiently identified when J. testified 
that he believed it was genuine: State v. 
Cottrell, 56 Wash. 543, 106 Pac. 179. 

A notary’s certificate showing that a 
mortgage was executed and acknowledged 
by the grantors is sufficiently overcome by 
their direct testimony that they did not 
execute it to make a question for the jury 
as to the fact of forgery: State v. Peeples, 
65 Wash. 673, 118 Pac. 906. 

As to the instruments subject to forgery, 
see note in 8 Am. St. Rep. 466. 


§ 2587, 


There is sufficient evidence of the utter- 
ing of a forged check where the manager 
and forewoman in a store each testified 
that the accused purchased goods, uttered 
the check in payment, and received her 
change, and the testimony of experts made 
a question for the jury as to whether the 
check wag forged: State v. Cottrell, 56 
Wash, 543, 106 Pac. 179. 

The presumption from the uttering of 
B forged deed is one of fact for the jury 
and not of law, and it is error to instruct 
that the fact of uttering is presumptive 
Proof of the defendant’s guilty knowledge 
of forgery, since the weight of the cir- 
cumstances of uttering was for the jury, 
and it did not shift the burden of proof: 
State y, Hatfield, 65 Wash. 550, Ann. Cas. 
1913B, 895, 118 Pac. 735. 

n à prosecution for uttering a forged 
mortgage, an instruction that the fact of 
gery is a circumstance from which 
guilty knowledge is presumed, unless re- 

utted, invades the province of the jury 
and is reversible error: State v. Peeples, 
65 Wash. 673, 118 Pac. 906. 

Upon a prosecution for uttering a 
forged deed with guilty knowledge of the 
forgery, it is admissible to introduce in 
evidence a purported corporate seal of a 
fictitious abstract company, which might 

ave been used in fabricating titles in 
that county, which was found in an office 
occupied by the defendant two months 
Previously: State v. Hatfield, 65 Wash. 
550, Ann. Cas. 1913B, 895, 118 Pac. 735. 
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A conviction for uttering a forged deed 
s sufficiently sustained by proof of the 
forgery, where the grantor and his daugh- 
ter testified that he was in another state 
at the time the deed purports to have been 
executed in this state, and that he did 
not sign it, although the state did not call 
the notary who certified to the acknowl- 
edgment, where the notary was jointly in- 
formed against with the defendant: State 
v. Hatfield, 65 Wash. 550, Ann. Cas. 1913B, 
895, 118 Pae. 735. 

An instruction that the mere uttering 
of a forged instrument is a circumstance 
tending to show knowledge of its falsity 
is not prejudicially erroneous when imme- 
diately explained to mean that if the jury 
find that if it was forged and uttered by 
the defendant or his codefendant with his 
assistance, then the jury could consider 
these facts in determining whether the de- 
fendant knew it was forged at the time it 
was uttered: State v. Elliott, 69 Wash. 62, 
124 Pac. 212. 

As to what constitutes “uttering” under 
laws relative to forgery, see note in 119 
Am. St. Rep. 317. Seb, also, note in 8 L. 
R. A., N. S., 1175. 

It is no defense to a joint prosecution 
for knowingly having in possession a 
forged instrument with intent to utter it 
that the instrument was taken from the 
actual possession of only one of the con- 
spirators, where there was abundant evi- 
dence that they were acting in concert 
with a common criminal design: State v. 
Andrews, 71 Wash. 181, 127 Paec. 1102. 

As to the possession of forged instru- 
ments as evidence of crime, see note in 61 
L. R. A. 820. 

In a prosecution for forgery, there was 
sufficient evidence that defendant had a 
guilty knowledge of the spurious charac- 
ter of the papers, a note and mortgage, 
and participated in their utterance, where 
it appears that he took the papers to be 
executed by a spurious grantor, made affi- 
davit that he knew the family to aid in 
closing the loan, aided in cashing the 
checks, retaining commissions, and denied 
acquaintance with one of the guilty par- 
ties whom he had known for a long time: 
State v. Peeples, 71 Wash, 451, 129 Pac. 
108. 


§ 2590. 


Upon an issue as to the forgery of a 
check paid by a bank, in an action by the 
customer to recover the deposit, it is error 
to permit a third person to testify that 
the bank had refused payment of another 
check purporting to be drawn by plaintiff 
in favor of the same payee which was also 
repudiated as a forgery: Buell v. Aber- 
deen State Bank, 58 Wash, 407, 108 Pac. 
951. 

Upon such an issue, it is error to receive 
evidence that plaintiff had caused a war- 


§§ 2590—2601 


rant to issue for the arrest of the payee 
on the charge of forgery; also, to show 
that the defendant’s officers refused to 
contribute to a sum to be offered as & 
reward for his arrest: Buell v. Aberdeen 
State Bank, 58 Wash. 407, 108 Pac. 951. 
Upon such an issue, it is error to admit 
evidence that the payee of the check had 
years before gone under an alias in 
Alaska, and could closely imitate the sig- 
nature of the witness: Buell v. Aberdeen 
State Bank, 58 Wash. 407, 108 Pac. 951. 


§ 2601. 


An information for the larceny of fifty- 
one horses running on the range, described 
as mares and geldings belonging to the 
state, is sufficient under the statute, al- 
though there was no specific description 
of the several animals sufficient to iden- 
cg, Po any subsequent prosecution: State 
v. McIntyre, 53 Wash. 178, 101 Pac. 710. 

As to the description of the property 
stolen in indictments for larceny, see note 
in 22 Am. St. Rep. 154. 


An information ¢harging the obtaining 
of a check by false pretenses sufficiently 
describes the check and ownership, where 
it alleges B. delivered to defendant a 
check for one thousand dollars and that 
defendant unlawfully received and ob- 
tained the money thereon: State v. Gar- 
land, 65 Wash. 666, 118 Pac. 907. 

As to the indictment and its essentials 
in cases of false pretenses, see note in 25 
Am. St. Rep. 384. 

Under a prosecution for the larceny of 
meat, groceries and other articles of food 
supplies, evidence of the misappropri- 
ations of gunnysacks is inadmissible; and 
the error is intensified by instructing the 
jury that before finding the defendant 

uilty of stealing gunnysacks, they must 
find that they were of some appreciable 
value: State v. Smith, 60 Wash. 399, 111 
Pac. 342. 

As to the necessity of alleging value in 
indictments for larceny, see note in 2 Ann. 
Cas. 857. 

In a prosecution for larceny, it is not & 
variance to prove a robbery, since larceny 
is included in the offense of robbery, and 
it is no defense that the offense proved 
is greater than the one charged: State v. 
Hatch, 63 Wash. 617, 116 Pac. 286. 

A prosecution for larceny of a check is 
supported by proof of the larceny of an 
instrument which in its original form was 
a certificate of deposit, stated on its face 
as not subject to check, but providing that 
the money was payable on the order of 
the depositor, where it was indorsed by 
him to the defendant, since it thereby be- 
came in legal effect a check, under section 
3575, defining a check as a bill of exchange 
drawn on a bank payable on demand, and 
section 3516, of similar effect: State v. 
Garland, 65 Wash. 666, 118 Pac. 907. 
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Under this section, a state officer who 
withholds or misappropriates money of 
the state in his poseession as such officer 
is guilty of larceny although he had no 
authority or warrant in law to receive it, 
the clause as to “competent authority” 
not applying to “public officers,” and the 
law having regard to the officer’s relation 
to the money, and not to the legality of 
its acquirement: State v. Snow, 65 ash. 
353, 37 L. R. A., N. S., 305, 118 Pac. 209. 

As to the distinction between larceny 
and embezzlement, see note in 87 Am. St. 
Rep. 21; also note in 13 Ann. Cas. 882. 


An information charging embezzlement of 
twenty-two thousand dollars on divers dates 
and days continuously from June 20th, 
1908, to February Ist, 1909, charges but 
one offense, although by a bill of particu- 
lars furnished on demand three acts of 
“embezziément” are specified as occurring 
on September 25th, January 5th, and Janu- 
ary 8th, since the bill of particulars is no 
part of the information: State v. Boone, 
65 Wash. 331, 118 Pac. 46. 

As to when larceny is to be deemed con - 
tinuous, see note in 7 L. R. A., N. S., 520. 


Upon such a charge, it is not error to 
refuse to require the state to elect between 
the acts specified in the bill of particulars, 
where it appears that many closely related 
but separate transactions were involved, all 
culminating in the final condition of the 
bank, whereby it held worthless securities 
as an asset of twenty-two thousand dollars, 
all as a result of defendant’s continuous 
acts with reference to his fraudulent stock 
subscription and its payment: State v. 
Boone, 65 Wash. 331, 118 Pac. 46. 

An information for larceny, which could 
be readily understood as charging the de- 
fendant with unlawfully obtaining a check 
for one thousand dollars from B. by means 
of false and fraudulent representations and 
that he received the money thereon with in- 
tent to deprive and defraud the owner 
thereof, is sufficiently definite and certain 
without stating further details, under sec- 
tion 2055, requiring it to contain a state- 
ment of the facts in ordinary language in 
such manner as to enable a person of com- 
mon understanding to know what was in- 
tended: State v. Garland, 65 Wash. 666, 
118 Pac. 907. 


Under an information charging the ob- 
taining of property under false pretenses 
that certain securities had been executed 
by A., when in fact there was no such per- 
son, without alleging that the securities 
were false, is not a fatal variance that the 
prosecuting witness testified that he had 
parted with his property upon his faith in 
the securities, where his testimony was qual- 
ified by saying that it was also upon his 
faith of the identity of the party who was 
falsely introduced to him in the fictitious 
name used in the execution of the papers, 
it not being necessary that the false repre- 
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sentation alleged in the information be the 
sole inducement, nor a fatal variance that 
the evidence showed other concurring induce- 
ments, where the false pretense alleged was 
a moving inducement: State v. Elliott, 68 
Wash. 603, 123 Pac. 1089. 

As to variance in prosecutions for obtain- 
ing money, etc., by false pretenses, see note 
in 25 Am. St. Rep. 390. 


WEIGHT AND SUFFICIENCY OF 
EVIDENCE.—There is sufficient evidence 
to sustain a conviction for horse stealing, 
notwithstanding conflicting evidence estab- 
lishing an alibi, where there was testimony 
that the horses were in the owner’s pasture 
on May 4th, twenty miles southeast of W., 
that on May 4th at W. the accused obtained 
leave of A., the younger, to put four or 
five horses in the pasture of A. and his 


father, twelve miles north of W., that the 


accused and his brother were seen with the 
four young horses on the road to the pas- 
ture May 4th, Sth, or 6th, to which they 
added an old horse of accused’s brother 
when near the pasture, and the accused noti- 
fied the elder A., about noon on May 5th, 
that he had turned five horses into the 
pasture with his son’s consent, and the elder 
A. saw the four young horses there, freshly 
branded, with an older horse on May 9th, a 
note-book in the accused’s possession con- 
tained a memorandum evidently in his hand- 
writing to the effect that he “Put four 
horses in pasture May the 5th, 1909” (the 
accused denying the writing of the memo- 
randum), and that accused lived near the 
pasture where the animals were found until 
May lst, when he went to work about three 
miles from the place from which the horses 
were stolen: State v. Gray, 61 Wash. 549, 
112 Pac. 641. 

As to animals where subjects of larceny, 
see note in 47 Am. Rep. 569. 


In a prosecution for obtaining money un- 
der false pretenses, it is not necessary for 
the state to show that all of the representa- 
tions were false: State v. Brown, 62 Wash. 
293, 113 Pac. 782. 

As to the requisites and essentials of the 
offense of obtaining money, etc., by false 
pretenses, see note in 10 L. R. A. 302. 

The evidence is sufficient to sustain a con- 
viction of embezzlement by a salaried county 
auditor for failing to pay over one hundred 
and sixty-five dollars collected for hunting 
license fees, where there was no question 
over the defaleation, and no intricacy in the 
bookkeeping, and the defendant had stated 
that he knew of the shortage and exactly 
how much it amounted to, although the de- 
fendant, after his term had expired, had 
expressed a willingness to make good the 
deficiency, the statute requiring monthly 
payments of such collections: State v. 
Leonard, 56 Wash. 83, 21 Ann. Cas. 69, 105 
Pac. 163. 

The evidence is sufficient to sustain a con- 
viction for embezzlement where it appears 
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that nye ge che a certain sum Fos 
money for the speci ose of pa 
taxes on land, an 8 it ter that 
purpose and deceived his principal in the 
matter: State v. Nilson, 56 Wash. 289, 105 
Pac. 829. 

As to sufficiency of indictment for em- 
bezzlement with respect to allegations of 
fiduciary relation, see note in Ann. Cas. 
1912B, 1334. 


Evidence that furs “disappeared” and 
were “taken” from witness’ place of busi- 
ness sufficiently proves the corpus delicti 
upon a charge of larceny: State v. Lewis, 
65 Wash. 485, 118 Pac. 626. 

Upon a charge of larceny of furs, evi- 
dence that goods identified as the goods in 
uestion of the value of twelve dollars were 
ound in the defendant’s room, and that a 
day or two previously other identified goods 
were sold by defendant for twenty-five dol- 
lars, is sufficient to show their value to be 
over twenty-five dollars and to sustain a 
conviction of grand larceny: State v. Lewis, 
65 Wash. 485, 118 Pac. 626. 

As to proof, in larceny, of corpus delicti 
by circumstantial evidence, see note in 16 
Ann. Cas. 1214; also note in 28 L. R. A., 
N. 8., 536. 

There is sufficient evidence to sustain a 
conviction of larceny by embezzlement, 
where it was admitted that the defendant, 
employed as a bookkeeper, took small sums 
from a cash drawer, secreting the fact by 
the execution of a note charged off to 
profit and loss, which he kept in his posses- 
sion, and he claimed that he returned the 
money secretly and destroyed the note, while 
his employer testified that he had not re- 
turned any part of the money: State v. 
Downer, 68 Wash. 672, 123 Pac. 1073. 

A conviction of larceny by receiving 
stolen goods is sustained where it appears 
that the accused received ostrich plumes 
which he knew had been stolen and sold 
them with intent to deprive the owner there- 
of: State v. Rubenstein, 69 Wash. 38, 124 
Pac. 135. 

As to the crime imputed to the receiver 
= — goods, see note in Ann, Cas. 1912B, 

11. 

A conviction of larceny of United States 
money is sustained where a witness stated 
that he was familiar with United States 
money, that it was United States currency, 
and looked like United States money, and 
described the denomination of the bills, al- 
though in an isolated answer on cross-exam- 
ination he admitted it might have been 
Canadian money: State v. Jones, 53 Wash. 
142, 101 Pac. 708. 


ADMISSIBILITY OF EVIDENCE.—In 
a prosecution for obtaining money by false 
pretenses, in that the defendants D. and H. 
represented that they owned a lot of the 
value of two hundred and fifty dollars, and 
pointed out another more valuable lot as 
the lot in question, and procured the money 
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upon H.’s deed of the lot to the prosecut- 
ing witness, it is admissible for the state 
to introduce in evidence a deed of the same 
lot from H. to D. antedating H.’s deed to 
the prosecuting witness, for the purpose of 
showing intent to defraud, and that H. 
had no title at the time of the conveyance 
to the 1 witness: State v. Dana, 
59 Wash. 30, 109 Pac. 191. 

In a prosecution for obtaining money 
under false pretenses through a conspiracy 
with a swindling clairvoyant, photographs 
of the latter, in oriental costume, with writ- 
ings thereon, of which he was author, 
scoffing at the gullibility of his victims, are 
admissible in evidence: State v. Craddick, 
61 Wash. 425, 112 Pac. 491. 

In a prosecution for the embezzlement of 
money sent to the defendant to pay taxes 
on the land of the prosecuting witness, the 
land having been left in charge of the de- 
fendant, it is relevant and pertinent for the 
state to show that the defendant witnessed 
a deed purporting to convey the land and 
knew of the change in title, and had not 
used the money for the purpose for which 
it was sent: State v. Nilson, 56 Wash. 289, 
105 Pac. 829. 


In a prosecution for the embezzlement of 
money sent to pay taxes, certified copies of 
tax receipts made from the originals in the 
treasurer’s office, showing the payment of 
the taxes by others, are competent to show 
prima facie that defendant did not pay the 
taxes, where the treasurer testified that he 
paid no taxes; and the same are not sub- 
ject to the objection that the defendant was 
not confronted with the witness against him: 
State v. Nilson, 56 Wash. 289, 105 Pac. 
829, 

In a prosecution for grand larceny of 
money grabbed from a table during a card 
game, evidence as to the dealing of the 
cards preceding the larceny is competent 
upon the general issue of guilt and also as 
part of the res gestae, notwithstanding it 
tended to show a conspiracy between the ac- 
cused and others to rob the prosecuting 
witness: State v. Hatch, 63 Wash. 617, 116 
Pac. 286. 


Upon a prosecution of a bookkeeper for 
embezzlement, in which the defendant testi- 
fied that he had subsequently returned the 
money in small amounts without showing 
on his books where the money came from, 
making his cash more at times than the 
books showed, it is proper on cross-examina- 
tion to ask if certain persons had not paid 
him money which he had not credited, even 
if it did show other offenses, as it tended 
to explain how the cash came to overrun: 
State v. Downer, 68 Wash. 672, 123 Pac. 
1073. 


Upon a prosecution of embezzlement by a 
bookkeeper, evidence of other offenses than 
the one charged is admissible, where it 
tended to show a general scheme or system 
adopted in keeping his accounts in further- 
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ing his embezzlement: State v. Downer, 68 
Wash. 672, 123 Pac. 1073. 

As to proof of other offenses and similar 
acts in prosecutions for embezzlement, see 
note in 11 Ann. Cas. 816; also note in 62 
L. R. A. 226. 


In a prosecution for embezzlement of 
money sent to pay taxes on land left in 
charge of the defendant, evidence in regard 
to a deed of the land to another, and de- 
fendant’s knowledge thereof, is properly 
submitted to the consideration of the jury 
in so far as it had a tendency to show the 
guilty knowledge of the defendant, who de- 
ceived the prosecuting witness in receiving 
the money for a specific purpose: State v. 
Nilson, 56 Wash. 289, 105 Pac. 829. 

As to sufficiency of indictment for em- 
bezzlement with respect to allegations of 
fiduciary relation, see note in Ann, Cas. 
1912C, 903. 


In a prosecution for obtaining money un- 
der false pretenses for worthless stock, evi- 
dence of the value of land traded to the 
prosecuting witness in restitution is inad- 
missible, that being no defense: State v. 
Craddick, 61 Wash. 425, 112 Pac. 491. 


TRIAL—INSTRUCTIONS.—In a prose- 
cution of a salaried county officer for the 
embezzlement of fees which he failed to pay 
into the county treasury, the proposition 
that a criminal intent is essential is suffi- 
ciently covered, where the jury were so in- 
structed, and that they could not convict 
if the failure to pay was due to neglect or 
carelessness without an intent to defraud 
the county: State v. Leonard, 56 Wash. 83, 
21 Ann. Cas. 69, 105 Pac. 163. 

As to criminal intent in embezzlement, 
see note in 87 Am. St. Rep. 26. 

Under an information charging the lar- 
ceny of fifty bushels of wheat during & 
certain month, and this section, making it 
larceny to knowingly buy or receive stolen 
property, it is competent to show that the 
accused offered one B. and his associates one 
dollar and a half a sack for all wheat they 
would take from cars and put in his barn, 
and thereafter, on three different occa- 
sions during said month, he paid B. and his 
associates for wheat stolen by them and 
put in his barn; and the prosecution need 
not elect between the different deliveries, 
since it was all part of one continuous trans- 
action: State v. Ray, 62 Wash. 582, 114 
Pac. 439. 

As to admissibility of declarations as to 
ownership made by person accused of lar- 
ceny prior to being suspected, see note in 
2 Ann. Cas. 303. 

Where money was found concealed on 
the accused when arrested shortly after a 
theft, it is not error to refuse an instruc- 
tion that the presumption of guilt from 
the possession of stolen property attaches 
only when the money is shown to have 
been stolen and is destroyed by a reason- 
able explanation, where the jury were in- 


CODES OF PROCEDURE, 


structed that such presumption applies 
only to property identified as stolen and 
that they must find beyond a reasonable 
doubt that the accused had obtainad the 
money charged to have been stolen: State 
v. Williams, 62 Wash. 286, 113 Pac. 780. 

As to proof of possession in cases of 
prosecution for larceny of money, see 
note in 101 Am. St. Rep. 506. 

In a prosecution for obtaining money 
by false pretenses, it is not inconsistent 
or misleading to instruct that the false 
representations must have been the effec- 
tive cause inducing the loss of the money 
and that it is sufficient if they were re- 
lied upon and in some measure induced 
the loss, since the false representations 
need not be the sole, if the efficient, 
inducement: State v. Kulbe, 67 Wash. 21, 
120 Pac. 510. 

As to the proposition that the false 
pretense was believed and acted upon, 
causing loss to the person deceived, see 
note in 25 Am. St. Rep. 379. 

In a prosecution for stealing a nugget 
chain, in which the issue was as to the 
identification of a chain found in the pos- 
session of defendant’s wife, and claimed 
by the prosecuting witness as her chain 
and as the one stolen without any sug- 
gestion of error in her identification of it 
as her property, and defendant showed 
such chain to be a gift from a third per- 
son, it is reversible error to instruct the 
jury that, although they find the prose- 
cuting witness to be mistaken in her iden- 
tification, still they may convict if they 
find that the prosecuting witness did own 
a chain which was stolen by the defend- 
ant: State v.’ Neis, 68 Wash. 599, 123 Pac. 
1022. 

In a prosecution for larceny by receiv- 
ing and disposing of stolen goods, it is 
error to instruct upon the subject of de- 
fendant’s knowledge respecting the theft, 
that knowledge of any 1 fact ma 
be inferred from the knowledge of suc 
other facts as would put an ordinary pru- 
dent man upon inquiry, and that the state 
must prove beyond a reasonable doubt 
either that defendant had actual knowl- 
edge that the goods were stolen or was 
in possession of facts that would put an 
ordinary prudent man on inquiry, since 
it compelled the jury to infer the fact 
of knowledge instead of leaving the in- 
ference to be drawn by the jury: State 
v. Rubenstein, 69 Wash. 38, 124 Pac. 135. 


§ 2622-1. False Advertising. 


$$ 2601—2622-1 


As to duty of court, upon request, to 
instruct as to law of circumstantial evi- 
dence in prosecution for larceny, wherein 
it is shown that defendant had possession 
-S property, see note in 8 Ann. Cas. 


§ 2605. 


Where the purchase of stolen property 
on three different occasions was pursuant 
to one offer and all part of one transaction, 
it amounts to grand larceny, under this 
section, if the total value was over twenty- 
five dollars, notwithstanding there might 
have been a conviction of petty larceny 
for any one of the three acts: State v. Ray, 
62 Wash, 582, 114 Pac. 439. 

As to when larceny deemed continuous, 
see note in 7 L. R. A., N. S., 520. 

As to degree of larceny, see note in Ann. 
Cas. 1912A, 895. 


§ 2610. 


Under the common law, it was not an 
indictable offense to extort money by 
threatening to institute a criminal prosecu- 
tion against the party defrauded, since the 
threat is not of personal violence or such 
as to overcome a firm and prudent man: 
1 v. Nethercutt, 48 Wash. 105, 92 Pac. 

As to extortion through threats at com- 
mon law, see note in 116 Am. St. Rep. 457. 

The defendants are guilty of extortion 
by threats, where they accused the prose- 
cuting witness of adultery and demanded 
the payment of money as satisfaction 
which he at first refused, although they 
later enforced their demands by violence: 
State v. Barr, 67 Wash. 87, 120 Pac. 509. 

Under this section defining extortion of 
money or property by threats or accusa- 
tion of crime, and section 2303, providing 
that the word “property” shall include all 
instruments or writings completed and 
ready to be delivered by which any right 
is Or purports to be evidenced or created 
one may be guilty of extorting a check, 
although it had no actual cash value from 
the fact that it would not have been 
cashed, as the claim which might have 
been made thereon imported value: State 
v. Barr, 67 Wash. 87, 120 Pac. 509. 

As to extortion through false accusa- 
tions, see note in 11 L. R. A. 656. 


Any person, firm, corporation or association who, with intent to sell or in 
any wise dispose of merchandise, securities, service, or anything offered: by 
such person, firm, corporation or association, directly or indirectly, to the 
publie for sale or distribution, or with intent to increase the consumption 
thereof, or to induce the public in any manner to enter into any obligation 
relating thereto, or to acquire title thereto, or an interest therein, makes, 
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publishes, disseminates, circulates, or places before the public, or causes, 
directly or indirectly, to be made, published, disseminated, circulated, or 
placed before the public in this state, in a newspaper or other publication, or 
in the form of a book, notice, handbill, poster, bill, circular, pamphlet, or 
letter, or in any other way, an advertisement of any sort regarding merchan- 
dise, securities, service, or anything so offered to the public, which advertise- 
ment contains any assertion, representation or statement of fact which is un- 
true, deceptive or misleading, shall be guilty of a misdemeanor: Provided, 
That the provisions of this act shall not apply to any owner, publisher, agent, 
or employee of a newspaper for the publication of such advertisement pub- 
lished in good faith and without knowledge of the falsity thereof. [L. 13, 


p. 91, 8 1.] j 


§ 2629-1. Removal of Timber from Land Delinquent for Taxes. 

It shall be unlawful for any person, firm or corporation to remove any 
timber from timbered lands, no portion of which is occupied for farming 
purposes by the owner thereof, upon which taxes are delinquent until the 


taxes thereon have been paid. 


§ 2629-2. Penalty. 


[L. 13, p. 346, $ 1.] 


Any person violating the provisions of this act shall be guilty of a gross 


misdemeanor and punished accordingly. 


§ 2640. 


As a criminal law will not be extended 
beyond its plain terms, the act of 1893, 
entitled an act punishing bank officers for 
receiving deposits knowing the bank to be 
insolvent, and providing that officers of 
any “banking institution” so doing shall 
be guilty of a felony, did not apply to 
private 1 but only to incorporated 
banks, especially in view of the subse- 
quent legislative construction in 1907 
(Rem. & Bal. Code, section 3331), extend- 
ing the law to cover owners, and this 
section extending it to cover stockholders 
and employees: State v. Youngbluth, 60 
Wash. 383, 111 Pac. 240. 

In a prosecution of a bank officer for 
receiving deposits knowing that the bank 
was insolvent, evidence of the value of 
securities held by the bank and the gen- 
eral reputation for solvency of the makers 
of notes is admissible: State v. Welty, 65 
Wash. 244, 118 Pac. 9. 

It is also admissible to show transactions 
involving financial deals some years previ- 
ously tending to show the accused’s knowl- 
edge of the bank’s insolvency, and to show 
a deficiency of assets and a motive for 
subsequent transactions, the state not be- 
ing confined to the showing of insolvency 
on the day charged, when the insolvency 
charged was the result of many previous 
acts, aven though another offense was es- 
tablished by such evidence: State v. 
Welty, 65 Wash. 244, 118 Pac. 9. 

In a prosecution of a bank officer for 
receiving deposits knowing that the bank 


[L. 13, p. 346, § 2.) 


was insolvent, it is admissible to show that 
a mortgage for eighteen thousand dollars 
was carried on the books as an asset at 
its face value, when the mortgagor had 
made a first payment of only four hundred 
and eighty dollars on the purchase of the 
land from the state, and the purchase had 
been canceled by the state for failure to 
make deferred payments: State v. Welty, 
65 Wash. 244, 118 Pac. 9. 

This section authorizes the conviction of 
the president of a bank for the receipt of 
deposits by the cashier in the usual course 
of business on a certain day when the 
president was absent, if he knew at the 
time that the bank was insolvent: State v. 
Welty, 65 Wash. 244, 118 Pac. 9. 

Under this section the officer is guilty 
if by the exercise of reasonable care and 
diligence in the performance of his duties 
he could have known of the insolvent con- 
dition when the deposit was received: State 
v. Welty, 65 Wash. 244, 118 Pac. 9. 

In a prosecution of a bank officer for 
receiving deposits on à specified date 
knowing that the bank was then insolvent, 
in which the insolvency charged did not 
result from any act on the day in ques- 
tion, but from numerous prior acts, it is 
not error to refuse to instruct the jury that 
evidence of prior insolvency and of acts 
relating to securities held and intending 
to show the withdrawal of certain assets 
from the bank prior to the day charged 
could be considered by the jury only for 
the purpose of showing defendant’s knowl- 
edge of the insolvency on the day charged, 
where it appears that such previous acts by 
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the defendant largely eontributed to the 
insolvency of the bank: State v. Welty, 65 
Wash. 244, 118 Pac. 9. 


§ 2664-1. Trespass on Double Track. 

It shall be unlawful for any person to go upon or be upon that portion of 
any railroad right of way upon which is constructed and operated more than 
one main line track or upon which is constructed and operated an electric 


interurban line of one or more tracks where the electricity is transmitted by 
a third rail. [L. 13, p. 394, § 1.) 


§ 2664-2. Exceptions. 

The foregoing section shall not Wœ construed to include that part of any 
right of way embraced in any highway crossing or any lawful private cross- 
ing; and shall not be construed to prohibit officers or employees of any such 
railroad or public officers from going or being upon any portion of the right 
of way in the performance of their duties. [L. ’13, p. 395, § 2.] 


As to criminal liability of officer of in- 
solvent bank for receiving deposit, see 
Ann. Cas, 1912B, 316. 


§ 2664-3. Crossing Warnings. 

The Public Service Commission of Washington shall require any company 
operating such a railroad as is described in section 2664-1, to erect and 
maintain upon such part of its line, at every point where a highway crosses 
such line, a sign or a warning, in form to be prescribed by such commission. 
[L. 718, p. 395, § 3.] 


§ 2664-4. Penalty. 
Any person violating the provisions of section 2664-1, shall be guilty of 
a misdemeanor. [L. 13, p. 395, § 4.] 


§ 2665. Trespass upon Land of Another—Warning. ä 

Every person who shall go upon the land of another with the intent to 
vex or annoy the owner, or occupant thereof, or to commit any unlawful act, 
or shall enter upon the inclosed land of another for the purpose of hunting 
or fishing without having first obtained the permission of the owner or occu- 
pant of said land, or shall enter upon any land of another bounded on one or 
more sides by water when notices not to trespass thereon have been posted as 
often as every seven hundred feet on or near the other boundaries thereof for 
either of said purposes, or shall willfully go or remain upon any land after 
having been warned by the owner or occupant thereof not to trespass 
thereon, shall be guilty of a misdemeanor. 

An entryman on land under the laws of the United States shall be 
deemed an owner within the meaning of this section. 

Inclosed land shall for the purpose of this act mean any land fenced 
either with a lawful fence or with such a fence as is usually used in the 
neighborhood of such land. [L. 13, p. 437, § 1.] 


§ 2688 though religious beliefs and opinions may 
. not be interfered with: State v. Neitzel, 69 
Wash. 567, 125 Pac. 939. 

One who, for a fee, casts horoscopes and 
professes to tell future events in the life. 
of the sitter, is guilty of fortune-telling, 
within this section, providing that every 
person who receives any compensation for 


This section prohibiting “fortune-tel- 
ing” is valid, notwithstanding the princi- 
ples of religion laid down by the ‘Na- 
tional Astrological Society” include the 
practice of casting and reading horoscopes, 
since harmful practices may be prohibited 
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ing, see note in 137 Am. St. Rep. 951; also 
17 L. R. A., N. S., 52. 


88 2691, 2692. 
Repealed. See L. 13, p. 30, 5 1. 


§ 2696-1. Improper Conduct by Judges. 
It shall be a misdemeanor for any judge or justice of any court not of 
record, during the hearing of any cause or proceeding therein, to address 


any person in his presence in unfit, unseemly or improper language. [L. 11, 
p. 521, 8 1.] 


fortune-telling is a vagrant; and it is im- 
material that his means of telling fortunes 
was based upon a science or the principles 
of astrology: State v. Neitzel, 69 Wash. 
567, 125 Pac. 939. 

As to fortune-telling as an unlawful call- 


§ 2696-2. Fraudulent Use of Name ðf Secret Societies. 

Any person, firm, association, society, order or organization or any 
officer, agent, representative or employee thereof, or person acting or pre- 
tending to act on behalf thereof who in a newspaper or other publication 
published in this state, or in any letter, writing, circular, paper, pamphlet 
or other writing or printed notice, matter or device without authority of 
the grand lodge hereinafter mentioned, fraudulently uses, or in any man- 
ner directly or indirectly aids in the use of the name or title of any secret 
fraternal association, society, order or organization which has had a grand 
lodge in this state for five (5) years, or any secret fraternal association, 
society, order or organization having as a necessary qualification to mem- 
bership, membership in a secret fraternal society, order or organization 
under the jurisdiction of said grand lodge, or any imitation of such name 
or title or any name or title so nearly resembling it as to be calculated to 
deceive, or without such authority publishes, sells, lends, gives away, cir- 
culates or distributes any letter, writing, circular, paper, papphlet or other 
written or printed notice, matter or device, or by word of mouth, directly 
or indirectly advertising for or soliciting members or applications for mem- 
bership in such secret fraternal association, society, order or organization 
using or designated or claimed to be known by such title or imitation or 
resemblance thereof or who offers to sell or to confer or to communicate 
or to give information directly or indirectly where, how, of whom, or by 
what means alleged or pretended secret work or any alleged or pretended 
secrets of such secret fraternal association, society, order or organization 
or of any alleged or pretended association, society, order or organization 
designated or claimed to be known by such title or imitation or resemblance 
thereof can or may be obtained, conferred or communicated, or any person 
who falsely represents himself to be a member of any such secret fraternal 
association, society, order or organization or any person who upon false 
representations as to membership therein seeks or obtains admission into 
any such secret fraternal association, society, order or organization shall 
be guilty of a gross misdemeanor, [L. 11, p. 155, § 1.] 


v. Morrow, 63 Wash. 297, Ann. Cas, 1912D, 


§ 2722. ) 
570, 115 Pac. 161. 


Offenses prior to the enactment of the new 
Penal Code (Rem. & Bal. Code, section 2753 


et seq.) are properly prosecuted under the 
Jaws in force at the time the offense was 
committed, being expressly saved by the re- 
pealing clauses of the later enactment: State 


§ 2746. 

A complaint charging that the defendant 
did assault 8. with a deadly weapon, to wit, 
a shotgun, thereby showing a willful and 
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abandoned heart, is not sufficient, upon “re- 
ducing the charge of assault with a deadly 
weapon to simple assault,” to give the court 
jurisdiction of the offense of assault, defined 
by this section, the charge of “assault” 
without the statement of any facts being a 
mere conclusion: State v. Heath, 57 Wash. 
246, 106 Pac. 756. 


The evidence supports a conviction for as- 
sault with a deadly weapon with intent to 
commit bodily injury, no considerable prov- 
ocation appearing therefor, under this sec- 
tion, where it appears that the accused 
placed a loaded pistol against the person of 
the prosecuting witness threatening to kill 


her, and desisted only when interrupted by. 


an officer: State v. Crist, 62 Wash. 326, 113 
Pac. 772. 

As to what is a deadly weapon, see note 
in Ann. Cas. 1912A, 1328. ; 

As to pointing an unloaded firearm as 
assault, see note in 13 Ann. Cas. 484, 


§ 2777. 


“Defamation,” as used in this section, de- 
fining criminal libel, does not imply that the 
defamatory words are false, as the statute 
is simply declaratory of the common law in 
which the truth of the charge was no de- 
fense: State v. Mays, 57 Wash. 540, 21 Ann. 
Cas. 830, 107 Pac. 363. 

As to truth of charge in prosecutions for 
criminal libel, as a defense, see note in 21 
L. R. A. 509. 


§ 2784. 


This section and section 2788, defining 
arson, and providing that a married woman 
commits the crime if the property set fire to 
belongs to her husband, creates no exception 
to the rule of evidence that one spouse can- 
not testify against the other, without the 
other’s consent, except in prosecutions for 
crime committed by one against the other: 
State v. Kephart, 56 Wash. 561, 26 L. R. A., 
N. 8., 1123, 106 Pac. 165. 

As to ownership of burned property as 
affecting crime of arson, see note in Ann. 
Cas. 1912A, 1126. 

As to burning by one spouse of the other’s 
property, in the aspect of arson, see note in 
16 Ann. Cas. 867. 3 


§ 2788. 
See notes to § 2784, 


§ 2794. 


Under sections 2794, 2986, and 2193, 


fixing the maximum penalty for burglary at. 


fourteen years and providing that the maxi- 
mum term of an indeterminate sentence for 
attempted burglary shall not exceed one-half 
of the maximum for burglary, without any 
restriction on the minimum term, a sentence 
of not less than five and not more than seven 


$$ 2746—2850 


years for 1 Durglay is not an abuse 
of discretion: Stata v. Mallahan, 65 Wash. 
287, 118 Pac. 42. 


§ 2804. 


In a prosecution for larceny of horses 
running on the range, the state is entitled to 
the benefit of the presumption of guilt given 
by this section, although there was direct 
evidence on the part of the state that the 
horses were feloniously taken from the range 
by the accused, as the presumption is only 
cumulative of the direct evidence: State v. 
McIntyre, 53 Wash. 178, 101 Pac. 710. 


§ 2820. 
See notes to § 2850. 


§ 2843. 


Obtaining a donation of money as a char- 
ity under false representations is within this 
section, the act being within the spirit and 
intent of the law, which makes no excep- 
tion: State v. Swan, 55 Wash. 97, 133 Am. 
St. Rep. 1024, 19 Ann. Cas. 1129, 24 L. R. 
A., N. S., 575, 104 Pac. 145. 

As to obtaining donation on false pretense 
that it is for charity, see note in 25 Am. St. 
Rep. 383. 

It is no defense to a prosecution for 
obtaining a donation of money by false pre- 
tenses, in violation of this section that the 
same act is punishable under the vagrancy 
act, section 6724: State v. Swan, 55 Wash. 
97, 133 Am. St. Rep. 1024, 19 Ann. Cas. 
1129, 24 L. R. A., N. S., 575, 104 Pac. 145. 

As to prosecutions for vagrancy, see note 
in 137 Am. St. Rep. 951. 


§ 2850. 


Technical ownership of money paid out by 
a bank over its counter is not material in a 
prosecution under this section; and a vari- 
ance as to the ownership is immaterial, es- 
pecially in view of section 2820, — 
that the name of the party defrauded nee 
not be given, as the same would be surplus- 
age: State v. Pilling, 53 Wash. 464, 132 Am. 
St. Rep. 1080, 102 Pac. 230. 


In a prosecution for issuing a check on a 
bank without funds to meet it, confessions 
of the accused and the evidence of the officer 
of the bank are sufficient to make a case for 
the jury on the question of the existence of 
funds in the bank: State v. Pilling, 53 Wash. 
464, 132 Am. St. Rep. 1080, 102 Pac. 230. 


This section is not unconsfitutional as 
authorizing imprisonment for debt: State v. 
Pilling, 53 Wash. 464, 132 Am. St. Rep. 
1080, 102 Pac. 230. 

In a prosecution for issuing a check upon 
a bank without funds therein or credit to 
meet it, with intent to defraud, under this 
section, it is error to instruct that the law 
would presume intent to defraud from the 
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issuing of a check knowing that the accused 
had no funds or credit to meet its payment, 
since it was at least only a rebuttable pre- 
sumption, and the most that the court could 
do would be to leave it to the jury to infer 
the fraud, the burden of proof of which was 
upon the state; State v. Pilling, 53 Wash. 
464, 132 Am. St. Rep. 1080, 102 Pac. 230. 


Such an instruction would not be cured by 
other general instructions disassociated 
therefrom: State v. Pilling, 53 Wash. 464, 
132 Am. St. Rep. 1080, 102 Pac. 230. 

As to the imputation of false pretense 
to the giving of a worthless check, see notes 
in 8 Ann. Cas. 1069 and 14 Ann. Cas. 510. 


§ 2851. 


Under this section and section 2857, pro- 
viding that “an unqualified statement of 
that which one does not know to be true is 
equivalent to a statement of that which one 
knows to be false,” the common-law and 
statutory crimes are substantially the same, 
and an information good at common law is 
good under the statute: State v. Eaid, 55 
Wash, 302, 33 L. R. A., N. 8., 946, 104 Pac. 
275. 

As to the general requisites of indictments 
= perjury, see note in 124 Am. St. Rep. 

5. 


§ 2857. 
See notes to § 2851, 


§ 2901. 


Under the statutory offense of lewdness, 
it is not necessary that the acts be open and 
notorious or that the parties should hold 
themselves out as husband and wife: State 
v. Poyner, 57 Wash. 489, 107 Pac. 181. 


In a prosecution for lewdness, the general 
reputation of the defendant’s paramour 1s 
relevant and material: State v. Poyner, 67 
Wash, 489, 107 Pac. 181, 


§ 2924. 
See note to § 2931. 


A complaint or information for gambling 
under this section is insufficient to support 
a conviction where it fails to allege that the 
game was played “for money, checks, credits, 
or any other representative of value’: State 
v. Burns, 54 Wash. 113, 102 Pac. 886. 

As to who is “a common gambler,” see 
note in Ann, Cas. 1913A, 773. 


Playing at a game of poker, without hav- 
ing any interest in the place of conducting 
the game, warrants a ccnviction under this 
section, providing that each person who 
“shall deal, (play), or carry on.... con- 
duet. .. .“ etc., shall be guilty ete., the 
word “play” being part of the original law 
as enacted in 1881: State v. Smith, 58 Wash. 
235, 108 Pac. 618, 


CODES OF PROCEDURE. 


Where an information nr age car but one of- 
fense, the misdemeanor of playing, 8 
or conducting the game of poker as define 
by this section, a verdict of “guilty of con- 
ducting a game of poker” is sufficient, al- 
though by section 2172 the form of “guilty” 
or “not guilty” is contemplated: State v. 
Smith, 58 Wash. 235, 108 Pac. 618. 


Upon an information charging only the 
misdemeanor of playing or conducting a 
game of poker, defined by this section, in 
which the court erroneously assumed that it 
charged the felony of keeping a gambling 
place as “owners, proprietors,” etc., and 80 
charged the jury, submitting three forms of 
verdict, a verdict in the form instructed for 
the misdemeanor, showing that the jury 
clearly intended to find the defendants guilty 
under this section, is sufficient to sustain a 
conviction of the misdemeanor, although 
technically defective: State v. Smith, 58 
Wash. 235, 108 Pac. 618. 

As to gaming devices, poker-tables, see 
note in 121 Am, St. Rep. 701 

Money loaned to a husband for the express 
purpose of gambling in futures in a manner 
prohibited by law cannot be recovered either 
from the husband or the community, and is 
therefore not a community debt: Catton v. 
Catton, 69 Wash. 130, 124 Pac. 387. 

As to loans for gambling purposes, see 
note in 1 Am. St. Rep. 302. 


§ 2925. 


An ordinance providing a punishment for 
leasing a gambling house by fine not exceed- 
ing three hundred dollars, or imprisonment 
not exceeding three months, is within the 
powers of a city of the third class, not- 
withstanding this section, on the same sub- 
ject, authorizing a fine for substantially the 
same act in a sum not exceeding one hun- 
dred dollars, in view of section 7685, author- 
izing the city to pass ordinances not in con- 
flict with the laws of the state and to impose 
fines and penalties for the violation of or- 
dinances not exceeding three hundred dollars, 
or three months’ imprisonment: State v. 
Hagimori, 57 Wash. 623, 107 Pac. 855. 


§ 2931. 


The statute making it a felony for owners, 
proprietors, employees, etc., to conduct gam- 
bling games in a gambling resort “in any 
manner whatsoever” does not amplify the in- 
tent of the law (which was aimed at keepers 
of resorts) so as to include those who play 
at the game: State v. Gaasch, 56 Wash. 381, 
105 Pac. 817. 

This section, making it a felony to keep 
a gambling resort, does not repeal section 
2924, making gambling for gain a misde- 
meanor: State v. Gaasch, 56 Wash. 381, 105 
Pac. 817. 

The felony of conducting or opening cer- 
tain games of chance, at a place “where per- 
sons resort for the purpose of gambling,” 
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under this section, is not a continuing? 


offense, and an information charging the 
crime as committed on different days be- 
tween specified dates is not specific and cer- 
tain as to the offense charged, and is demur- 
rable in that it charges more than one 
offense: State v. Hoffman, 56 Wash. 622, 
106 Pac. 139. 


A complaint or information for gambling, 
under this section, is insufficient to support 
a conviction, where it fails to allege the 
commission of the crime in a place “where 
persons resort for the purpose of playing,” 
etc., the statute clearly being intended to 
prohibit the maintaining of gambling re- 
sorts: State v. Burns, 54 Wash. 113, 102 
Pac. 886. 


An information charging that the defend- 
ants did conduct and carry on a gambling 
game with cards in a building where persons 
resort for that purpose is insufficient to 
charge a felony under this section, the 
statute being aimed at the keeping of gam- 
bling resorts: State v. Gaasch, 56 Wash. 
381, 105 Pac. 817. 

As to the applicability of statutes against 
gaming, etc., to gambling in social club, see 
note in Ann. Cas, 1912A, 998. 


§ 2960. 


The general definition of “nuisance” is 
comprehensive enough to include almost all 
wrongs interfering in any way with personal 
rights of every kind: Thornton v. Dow, 60 
Wash. 622, 32 L. R. A., N. S., 968, 111 Pac. 
899. 

As to what is a private nuisance, see note 
in 118 Am. St. Rep. 869. | | 


§ 2962. i 
See notes to § 6263. 


§ 2963. 


This section prohibiting the sale of “in- 
toxicating or spirituous” liquors to minors, 
does not mean “intoxicating spirituous” 
liquors, and includes beer as an intoxi- 
cating though not a spirituous liquor: 
State v. McCormick, 56 Wash. 469, 105 Pac. 
1037. 

As to constitutionality of statute declar- 
ing beverage intoxicating irrespective of its 
actual character, see note in 8 Ann. Cas. 52. 

As to beer, ale, and other fermented 
liquors as intoxicants, see note in 20 L. R. 
A. 647. 

A sale of liquor to minors is made “know- 
ingly,” within this section, if the barkeeper 
making the sale knew, or by reasonable 
diligence should have known, that the pur- 
chaser was a minor: State v. McCormick, 56 
Wash. 469, 105 Pac. 1037. l 

As to ignorance of minority as affecting 
prosecution for furnishing liquor to minor, 
see note in 18 Ann. Cas. 437. Bee, also, note 
in 25 L. R. A., N. S., 669. 


$$ 2931—2970 


A sale of intoxicating liquors to one 
minor will warrant a conviction on an in- 
formation for a sale to two or more: State 
v. McCormick, 56 Wash. 469, 105 Pac. 1037. 


The burden of proving parental consent as 
a justification for the sale of liquor to a 
minor “without the written permission” of 
the parents, in violation of this section, is 
upon the defendant: State v. McCormick, 56 
Wash, 469, 105 Pac. 1037. 


The evidence is sufficient to support a con- 
viction for selling liquor to a minor, al- 
though the minor and bartender testified 
there was no sale, where the state’s witness 
testified that the sale was made in his pres- 
ence and he knew that it was beer from its 
appearance and smell, the credibility of the 
Witnesses and weight of the evidence being 
for the jury: State v. McCormick, 56 Wash. 
469, 105 Pac. 1037. 


In a prosecution for selling liquor to a 
minor without the “written permission of 
his parent,” evidence by the father that he 
had not consented is sufficient to make a 
prima facie case, without evidence as to his 
mother’s consent: State v. McCormick, 56 
Wash. 469, 105 Pac. 1037. 

As to liability for sale of liquor to minor 
3 for another, see note in 6 Ann. 

as. 867. 

Upon a complaint for the sale of liquor 
to four minors, where the state elected to 
proceed upon the sale to one only, an instruc- 
tion authorizing a conviction upon the sale 
to any one of them is error, but is without 
prejudice where immediately followed by an 
instruction confining the jury to the sale to 
the one as to whom the election was made, 
and the trial proceeded, and there was no 
evidence of any other sale: State v. McCor- 
mick, 56 Wash. 469, 105 Pac. 1037. | 


§ 2966. 
Repealed. See L. 09, p. 538, § 3. 


§ 2970. | 


An assignment of a part of a recovery 
arising out of an alleged tort, in considera- 
tion of advancing money for costs, is not 
champertous, especially in view of this sec- 
tion, defining barratry as willfully maintain- 
ing suits in which a party has no interest: 
Weed v. Foster, 58 Wash. 675, 109 Pac. 123. 

As to the abrogation of the ancient doc- 
trine of champerty, see note in 119 Am. St. 
Rep. 1035. See, also, note in 4 L. R. A. 
113. 


In an action upon a guaranty of an as- 
signment, the defense that the assignment 
was champertous is not available, since a 
champertous contract can be relied upon as 
a defense only in an action wherein it 18 
sought to be enforced: Weed v. Foster, 58 
Wash. 675, 109 Pac. 123. 


This section is a reasonable restriction 
upon the right to practice law, which is a 
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privilege and not a natural right, and is 


not, therefore, in“ derogation of the four- 
teenth amendment guaranteeing the liberty 
of the citizen to engage in lawful occupa- 
tions: State ex rel. Mackintosh v. Rossman, 
53 Wash. 1, 17 Ann. Cas. 625, 21 L. R. A., 
N. S., 821, 101 Pac. 357. 

As to grounds for disbarment of an attor- 
ney, see note in 45 Am. St. Rep. 71. 


§ 2977. 


The evidence is sufficient to show that 
defendant opened a telegram making 
plaintiff a cash offer for land, where it 
appears that it wae delivered to defendant 
upon his offering to deliver it to the plain- 
tiff, that he did not deliver it, but on the 
next day defendant closed a trade with 
the plaintiff for the land, which trade he 
had just previously refused to make, and 
after the trade attempted to dispose of the 
land to the party who had made the offer 


CODES OF PROCEDURE. 


in the telegram: Deighton v. Hover, 58 
Wash. 12, 137 Am. St. Rep. 1035, 21 Ann. 
Cas. 860, 107 Pac. 853. 

Under this section, giving treble dam- 
ages for all loss and damages sustained 
by the wrongful opening of a telegram, 
where defendant, by wrongfully opening a 
telegram making plaintiff a cash offer for 
land, induced plaintiff to trade the land 
to the defendant for less than was offered, 
the measure of damages is the difference 
between the value of the land given and 
the value of that received, irrespective of 
the tentative offer, where it was probable 
plaintiff could have sold for its full value: 
Deighton v. Hover, 58 Wash. 12, 137 Am. 
St. Rep. 1035, 21 Ann. Cas. 860, 107 Pac. 
853. 


§ 2986. 
See notes to § 2794. 
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GENERAL STATUTES 


OF THE 


STATE OF WASHINGTON 


TITLE XVI. 
AGRICULTURE. 


CHAPTER A. 
DEPARTMENT OF AGRICULTURE. 


§ 3000-1. Creation of Department. 

There shall be a department of the state government known as the 
Department of Agriculture, which shall be charged with the administration 
of the laws relating to agriculture, agricultural resources and products, 
horticulture, livestock, foods, drugs and oils, and such other subjects as 
the legislature may provide. [L. 13, p. 196, § 1.] 


§ 3000-2. Commissioner of Agriculture. 

The office of commissioner of agriculture is hereby created. The gov- 
ernor shall appoint the commissioner of agriculture, and such commissioner 
shall hold office at the pleasure of the governor and until his successor 
is appointed and qualified. The commissioner shall be ex officio a member 
of the state board of health. [L. 13, p. 196, § 2.] 


§ 3000-3. Bond—Salary. 

Before entering upon the duties of his office the commissioner of agri- 
culture shall take and subscribe the oath of office required: of state officers, 
and shall give a surety company bond in the sum of five thousand dollars, 
conditioned for the faithful performance of his duties, the cost of said 
bond to be paid by the state. The commissioner shall receive an annual 
salary of four thousand dollars, payable in the same manner as the salaries 
of other state officers, and shall be allowed such expenses as may be actually 
and necessarily incurred in the performance of his duties. He shall main- 
tain his office at the state capitol. [L. 13, p. 196, § 3.] 


§ 3000-4. Advisory Board. 

An agricultural advisory board is hereby created, which shall consist 
of the governor, the commissioner of agriculture, the director of the Wash- 
ington agricultural experiment station of the State College of Washington, 
and two other members who shall be appointed by the governor and serve 
at his pleasure. The governor shall be ex-officio chairman of the board, and 
the commissioner of agriculture shall be ex-officio secretary. The members 
of the board shall serve without compensation, but shall be allowed their 
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actual and necessary expenses incurred in the performance of their duties. 
It shall be the duty of the agricultural advisory board to meet at the call 
of the governor, and it shall advise the commissioner of agriculture in such 
matters as pertain to the administration of the department. [L. 13, p. 
197, § 4.] 


§ 3000-5. Four Divisions. 

For the purpose of administering the affairs of the department of ag- 
riculture it shall be organized into four divisions, to be known respectively 
as the division of dairy and livestock, the division of horticulture, the divi- 


sion of agriculture and the division of foods, feeds, fertilizers, drugs and 
oils. [L. 13, p. 197, § 5.) 


§ 3000-6. Powers of Commissioner. 
The commissioner shall have power and it shall be his duty: 

(1) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the state veterinarian. 

(2) To exercise all the powers and perform all the duties now vested 
in and required to be performed by the state dairy and food commissioner. 

(3) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the state commissioner of horticulture and 
the district horticultural inspectors appointed by such commissioner. 

(4) To exercise all the powers and perform all the duties now vested 
in and required to be performed by the state oil inspector. 

(5) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the state fair commission. 

(6) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the Southwest Washington Fair Com- 
mission. 

(7) To exercise all the powers and perform all the duties now vested 
in and required to be performed by the state commissioner of labor so far 
as they concern the inspection and supervision of bakeries and bakeshops. 

(8) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the department of animal husbandry in 
the State College of Washington in respect to the registry and licensing of 
stallions and jacks. 

(9) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the director of the Washington agricultural 
experiment station in respect to concentrated commercial feeding stuffs. 

(10) To exercise all the powers and perform all the duties now vested in 
and required to be performed by the director and chemist at the Washington 
agricultural experiment station, or either of them, in respect to commercial 
fertilizers used for manurial purposes. 

(11) To publish and distribute bulletins and reports embodying infor- 
mation upon the subjects of agriculture, horticulture, livestock, dairying, 
foods and drugs and other matters pertaining to his department. 

(12) To cause surveys and classifications to be made of such lands as 
shall come within any project of the state for reclamation, drainage or 
utilization of logged-off lands, or other similar enterprises. 
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(13) To make a report to the governor, at least thirty days before the com- 
mehcement of each biennial session of the legislature, containing an account 
of all matters pertaining to his department and its administration, which 
shall be printed and published in the manner n. by law. IL. 13, 
p. 197, § 6.] 


§ 3000-7. Assistants. 


The commissioner of agriculture may appoint such assistants, inspectors, 
experts and other employees as may be necessary for the administration 
of the affairs of the department, at such rates of compensation as the 
advisory board may defermine upon. The commissioner may require any 
assistant, inspector or other employee to give a surety bond to the state 
of Washington in such sum and with such conditions as he shall determine, 
the premium on such bond to be paid by the state. He shall before appoint- 
ing any assistant or inspector require him to take an examination on such 
subject or subjects as shall pertain to the performance of his duties; but he 
may appoint without examination any person who is a graduate of the State 
College of Washington in such subject, or who is a graduate of any rec- 
ognized school maintaining a course of instruction in such subject equiva- 
lent to the course prescribed at the State College of Washington therein. 
[L. 13, p. 199, § 7.] 


§ 3000-8. Assignment of Assistants. 

The commissioner of agriculture shall designate the division of the 
department to which any assistant or inspector appointed by him shall be 
assigned. An assistant or inspector may be assigned to more than one 
division. Any assistant or inspector assigned to any division shall, subject 
to the supervisory control of the commissioner, possess and exercise the same 
powers and perform the same duties as the commissioner of agriculture, 
with respect to all matters within such division. [L. 13, p. 199, § 8.] 


§ 3000-9. Appeals to Commission. 

Any person aggrieved by any finding, order or act of any assistant or 
inspector in the department of agriculture may appeal from such finding, 
order or act to the commissioner, who shall forthwith proceed to hear and 
determine such appeal, render his decision therein, and report the same 
to the appellant and to such assistant or inspector. Such decision shall 
specify the further proceedings to be had in the premises. Such decision 
shall not, however, preclude an appeal or proper action in the courts in cases 
where such rights would otherwise exist. [L. 13, p. 199, § 9.] 


§ 3000-10. Officer not Interested in Contracts. 

It shall be unlawful for the commissioner, or any assistant, inspector, 
or other employee, to be interested, directly or indirectly, either as owner, 
agent or solicitor, in the sale or purchase of any article, commodity or 
product used or produced by any person with whom he may come in con- 
tact in his official capacity. Any person violating the provisions of this 
section shall be guilty of a gross misdemeanor, IL. 13, p. 200, § 10.] 
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§ 3000-11. Chemists of Department. 

The chemist of the Washington agricultural experiment station and the 
dean of the department of chemistry of the University of Washington shall 
be the chemists of the department of agriculture, and it shall be the duty 
of such chemists or either of them, without compensation other than their 
expenses necessarily incurred in the performance of such work, to analyze 
any and all substances that the commissioner of agriculture, his deputies 
or inspectors may send to them, and report to the commissioner, without 
unnecessary delay, the result of any analysis so made, and when called 
upon by said commissioner any such chemist shall assist, as an expert or 
otherwise, in any prosecution for the violation of any law pertaining to the 
department. [L. 13, p. 200, § 11.] 


§ 3000-12. Fees and Expenses. 

All moneys collected as fees or otherwise by the department of agri- 
culture shall be paid into the state general fund. All expenses incurred 
under the provisions of this act shall be paid out of the general fund, and 
shall be audited by the state auditor upon proper vouchers approved by 
the commissioner of agriculture; and the state auditor shall draw warrants 
upon the state treasurer for the amounts thus audited, in the manner pro- 
vided by law. [L. 13, p. 200, § 12.] 


§ 3000-138. Horticultural Fund Reverts to General Fund. 

Upon the taking effect of this act all moneys in the state horticultural 
fund shall be transferred to the state general fund, and all moneys there- 
after collected which shall be payable into the state horticultural fund shall 
be paid into the state general fund. [L. 13, p. 200, S 13.] | 


CHAPTER B. 
BUREAU OF FARM DEVELOPMENT. 


§ 3000-15. Bureau of Farm Development—Expenses. 

There is hereby created the bureau of farm development of the state 
of Washington, which shall consist of the director of the experiment sta- 
tion of the State College of Washington, who shall be director thereof, and 
of the boards of county commissioners of all counties of the state of Wash- 
ington desiring to participate therein. The officers and members of such 
bureau of farm development shall serve without salary, and the expenses 
incident to the operation of said bureau of farm development shall þe borne 
by the county for which the same shall be incurred. [L. 13, p. 48, §1.] 


§ 3000-16. Agricultural Expert—Salary. | 

The board of county commissioners of any county may by request in 
writing apply to the director of the bureau of farm development who shall 
appoint and assign to such county a competent agricultural expert: Pro- 
vided, That the board of county commissioners applying therefor shall al- 
ways have the right to reject any appointment, to determine the period 
during which such expert shall be employed, and to fix the compensation 
of such expert, not exceeding two hundred dollars ($200.00) per month, 
and in their discretion necessary traveling expenses. [L. 13, p. 48, § 2.] 


238 


AGRICULTURE, $$ 3000-17—3021 


§ 3000-17. Term of Office—Expenses. 

Such expert shall during the period of his employment reside and main- 
tain an office within the county for which he is appointed, and, with the 
consent of the board of county commissioners of such county he may em- 
ploy such assistance as may be required and purchase such books, equip- 
ment, apparatus, and material as may be required, which such books, equip- 
ment, apparatus, and material shall become and remain the property of 
the county: Provided, That the expenses which may be incurred by the 
authority of this section shall never exceed the sum of twelve hundred dol- 
lars during any calendar year. [L. 13, p. 48, § 3.] 


§ 3000-18. Duties of Expert. 

Such experts shall give individual instruction and conduct experimental 
work with the object of improving the agricultural methods and conditions 
of their counties, and shall perform such other duties as may be required, 
subject to the general supervision and control of the director of the bureau of 
farm development: Provided, That the boards of county commissioners shall 
always have the right to co-operate with the department of agriculture of the 
United States in the appointment, maintenance, and work of such experts; and 
in such event, the director of the bureau of farm development shall appoint 
for the county exercising the privilege herein granted such person as said 
department of agriculture may recommend, and said expert shall then be 
subject to.the general supervision and control of said department of agri- 
culture, and said department of agriculture shall defray such portion as 
may be agreed upon of the salary, office expenses, and other expenses in- 
curred by such expert. [L. 13, p. 49, § 4.] 


§ 3000-19. Tax Levy for Bureau Work. 

For the purpose of fully and effectively carrying out the object and 
provisions of this act, the board of county commissioners participating herein 
of the several counties of the state of Washington are hereby empowered 
to levy, appropriate, and set aside such sum of money as may be necessary, 
not exceeding three thousand and six hundred dollars for any calendar 
year; and in the event of a failure from any cause to levy and appropriate 
such fund, and until the next annual tax levy, said boards of county com- 
missioners are empowered to set aside such fund from the county current 
expense fund. IL. 13, p. 49, § 5.] 


§§ 3003, 3004. -~ §§ 8012-8021. 
Repealed. See L. 13, p. 201, § 14. Repealed. See L. 13, p. 128, § 6. 
§ 3012. 


Seg notes to § 3024, 
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CHAPTER II. 
SOUTHWEST WASHINGTON FAIR. 


§ 3012-1. Transfer to Lewis County. 

The Southwest Washington Fair Association, as organized and existing 
at the time of the taking effect of this act, shall turn over and deliver to 
the county of Lewis all the lands, buildings, books, records, and other prop- 
erty belonging to the state as a member of the Southwest Washington Fair 
Association. [L. 13, p. 126, § 1.] 


§ 3012-2. Property—Oontrol. 

The property herein granted, including the buildings and structures 
thereon as now constructed or as may be built or constructed from time to 
time, or any alterations or additions thereto, shall be under the jurisdiction 
and control of the board of county commissioners of Lewis county at all times 
except during the month or months in which the Southwest Washington Fair 
Commission shall desire to use such property for the purpose of holding a 
fair or exposition in conformity with the objects of such association as de- 
fined in section 2 of chapter 237, Laws of 1909,* and for the two months imme- 
diately preceding the month or months fixed for the holding of such fair 
or exhibition, and such other or further time or times as the board of county 
commissioners of Lewis county may authorize the Southwest Washington 
Fair Commission to use the same. [L. 13, p. 126, § 2.] 


N. B.—See 2 Rem. & Bal. Code, § 3013. 


§ 3012-3. Management—Fairs—Commissioners—Powers. 

For the purpose of holding fairs or expositions in conformity with the 
provisions named in section 3013, a new commission is hereby created, 
which, however, shall be known as the Southwest Washington Fair Com- 
mission, to have all the power and authority granted to the Southwest 
Washington Fair Association in the above-named act subject to the 
modifications of its powers and duties as provided herein. Such com- 
mission shall be composed of, as ex-officio members thereof, by virtue of 
their office, the members of the board of county commissioners of Lewis 
county and the chairman of the board of county commissioners of each 
of the other counties composing the Southwest Washington Fair Association, 
or so many of said counties as evidenced by formal resolution of the respec- 
tive boards of county commissioners thereof, as shall desire to participate 
in such fair or exhibition or other event held on such grounds. [L. ’13, 
p. 126, § 3.] 


§ 3012-4. Officers of Commission—Funds. 

Within thirty days after the taking effect of this act, the board of 
county commissioners in the county of Lewis shall notify the board of county 
commissioners of each of the other counties comprising the Southwest Wash- 
ington Fair Association of the time and place of the first meeting of the 
Southwest Washington Fair Commission, as herein defined, which meeting 
shall be called for a time not less than thirty days from the giving of such 
notice. The first meeting of such commission shall be held at the courthouse 
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of Lewis county, at which time and place the commission shall proceed to 
organize. The chairman of the board of county commissioners of Lewis 
county shall be chairman of the commission. The commission shall proceed 
to elect a president and secretary and define their duties and fix their com- 
pensation, and provide for the keeping of the records of the commission. 
The commission shall also select some person to act as treasurer, and for 
this purpose may designate the treasurer of Lewis county as treasurer of 
the commission. The funds of the commission, however, shall be kept sepa- 
rate and apart from the funds of Lewis county, but shall be deposited in 
the regular depositories of Lewis county and all interest earned thereby 
be added and become a part of such fund. The treasurer shall give such 
bond as the commission may determine for the safekeeping of such funds. 
The commission shall also provide for an auditing committee of three mem- 
bers to audit all accounts against the commission, and no funds shall be paid 
out of the treasury of the commission except upon warrants signed by the 
chairman of the commission, attested by the secretary, after the approval 
of the claim therefor by such auditing committee. [L. 13, p. 127, § 4.] 


§ 3012-5. Support of Fair. 

Each county belonging to the Southwest Washington Fair Association 
may make donations or appropriations to the funds of the commission, and 
may take any other part in the commission as may be deemed @dvisable 
by the board of county commissioners of such county, and may exhibit the 
products or resources of such county in the manner deemed to the best in- 
terests of such county. [L. 13, p. 128, § 5.] 


$$ 3015, 3016. 1 appointed by By 1 
and empowered to uire or holdi 

Repealed. See L. 13, p. 201, § 14. fairs 4 — a 1 eco ag 

since the act authorizing county aid to fairs 

§ 3022. is to be strictly construed, and requires the 

Revealed. See L. 13, p. 201, § 14. management and title to be vested in the 

; county, without any indication of legislative 

§ 3024. intent to authorize county appropriations in 


Under this and the following sections & 
county has no power to appropriate money 
in aid of the Southwest Washington Fair 


aid of a state institution, especially as the 
act in which such authority is sought ante- 
dates the act creating the state institution: 


Moses v. Summersett, 58 Wash. 403, 108 


Association, a state institution (created by Pac. 943. 
virtue of section 3012 et seq.) managed by 
CHAPTER V. 


NOXIOUS WEEDS. 


§ 3033. 


This act, as amended by Laws of 1911, 
page 327, providing for a charge against 
lands for cutting down noxious weeds, upon 
the owner’s default, is not obnoxious to the 
due process clause of the federal and state 
constitutions by reason of want of notice 
and opportunity to contest the. claim, in 
view of the provisions requiring a notice to 
the owner, agent or occupant, which, in the 


Rem. Wash. Code, Vol. III—16 
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case of nonresidents, may be posted upon 
the land, and requiring a verified statement 
of the expense to be sent to the owner and 
presented to the county commissioners to be 
allowed and added to the tax lien against 
him, the owner being given thirty days to 
pay up or file objections, since the notice 
is sufficient and the commissioners are made 
the tribunal to pass upon all questions of 
fact affecting the claim: Wedemeyer v. 
Crouch, 68 Wash. 14, 122 Pac. 361. 
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§ 3088. Thistles must be Cut Down. 


It shall be the duty of every owner, lessee, occupant or agent thereof, 
or of any person having the care and charge of any land or lands, improved 
or unimproved, inclosed or uninclosed, in this state, to cut down or other- 
wise destroy all noxious weeds growing thereon or on any road, street or 
highway to the center thereof bordering on any such land or lands, so often 
in each and every year as shall be certain to prevent them from going to 
seed: Provided, That this shall not apply to timber lands, brush lands or 
logged-off lands. [L. 11, p. 327, § 1; L. 13, p. 305, § 1.] 

See note to § 3033. 


§ 3039. Penalty for Permitting Growth of Thistles. 

If any owner, lessee, occupant, agent or person having the care or 
charge of any such land or lands shall knowingly suffer any noxious weeds 
to grow thereon, and shall permit the seeds of any such noxious weeds to 
ripen, he shall be guilty of a misdemeanor: Provided, That this section 
shall not apply to what is commonly known as ‘‘bull thistle,’’ on lands 
known as ‘‘logged-off, or cut over lands’’ outside of cities and towns. [L. 11, 
p. 327, § 1; L. 13, p. 306, § 2.] 


§ 3040. „ Notice to Remove. 

It shall be the duty of each road supervisor in each road district in this 
state to see that the provisions of this act are carried out within his district, 
and he shall file with the prosecuting attorney of the county lists of lands 
within his district upon which any noxious weeds may be growing, giving 
a description of the kinds and character of weeds growing thereon, together 
with a statement of the approximate time within which said weeds must 
be destroyed in order to prevent their going to seed. 

Upon receipt of such lists it shall be the duty of the prosecuting at- 
torney to demand from the county auditor and county treasurer lists giving 
the names of any and all owners, lessees, mortgagees and occupants of the 
lands to be affected, together with their places of residence or address so 
far as may be shown by the public records of said county or of said offices 
or be known to said officers, and it shall be the duty of said auditor and 
said treasurer to furnish such information. 

It shall be the duty of such prosecuting attorney to issue and subscribe 
notices directed to each and all of said owners, lessees, mortgagees and occu- 
pants which said notices shall require the persons therein named to cause 
said noxious weeds to be cut down and destroyed within ten days from the 
time of serving, mailing or posting said notices as in this act provided and 
said notices shall be served or given in the following manner: On all resi- 
dents of the county within which the lands affected are situated, by serving 
the same personally in the same manner as provided by law for the service 
of a summons in the superior court; on all nonresidents of the county whose 
address or place of residence is shown by the records or is known, by mail- 
ing a copy of said notice by registered mail; and in all cases where the 
address or place of residence is unknown, by posting a copy of said notice 
in a conspicuous place on the land in full view of the traveling public. 
In case of a return of not found as to any of such persons whose address 
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or place of residence is unknown, posting of the notices as herein provided 
shall be a sufficient service thereof. 

It shall be the duty of the county auditor to keep a record book in 
which he shall cause to be entered the names, addresses or places of resi- 
dence of any person, firm or corporation who may notify such officer of their 
desire to be registered therein and of their desire to be notified by registered 
mail at the place of residence or address given of any proceedings had 
under this act affecting any lands of which they may be the owners, 
lessees, mortgagees or occupants; and the sending by registered mail of 
any notice or statement provided for under this act to said person or 
persons, firm or corporation at the place of residence or address given 
shall constitute a sufficient service under this act. 

All returns of not found shall be made by the sheriff of the county or 
his deputies, and all returns not found, proofs of service, mailing or posting 
shall be filed forthwith in the office of the auditor of the county where the 
land is situated. 

Where noxious weeds are growing on the right of way of any railroad 
within any road district, said notice may be served on the foreman in charge 
of that portion of the right of way passing through such district, or such 
notice may be served on such railway corporation by delivering a copy 
thereof to any agent of said corporation within the state personally. 

In case the persons named in said notice fail, refuse or neglect to cut 
down and destroy said noxious weeds within ten days after the date of 
serving, mailing or posting said notices as in this act provided, then such 
road supervisor shall take the necessary assistance and enter upon said 
lands and cause said noxious weeds to be destroyed with as little damage 
to growing crops as may be. 

If any such road supervisor shall fail or refuse to perform or cause to 
be performed any of the duties or services enumerated in this act, he shall 
be deemed guilty of a misdemeanor. [L. 11, p. 327, § 1; L. 13, p. 306, § 3.] 


§ 3041. Expense of Removal—Payment. | 

Each road supervisor shall keep an accurate account of the expenses 
incurred by him in carrying out the provisions of this act with respect to 
each parcel of land entered upon therefor and the prosecuting attorney of 
the county shall cause to be served, mailed or posted in the same manner 
as 19 provided in this act for giving notice to destroy noxious weeds a state- 
ment of such expense, including description of the land verified by oath 
of the road supervisor, to the owner, lessee, mortgagee, occupant or agent 
or person having charge of said land, and coupled with such statement shall 
be a notice subscribed by said prosecuting attorney and naming a time and 
place when and where said matter will be brought before the board of 
county commissioners for hearing and determination, said statement and 
notice to be served, mailed or posted, as the case may be, at least ten days 
before the time for such hearing. At the time of such hearing or at such 
other time to which the same may be continued or adjourned by said county 
commissioners, the board shall proceed to examine said claim, hear testi- 
mony if offered and shall make and enter an order upon the minutes of said 
meeting that said claim, or so much thereof as shall be deemed just and 
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proper, shall be paid out of the road and bridge fund of said county. Costs 
of serving, mailing and posting shall be added to any amount so found to 
be due and shall be collected at the same time and in the same manner as 
other charges under this act. [L. 11, p. 327, § 1; L. 13, p. 308, 8 4.] 


§ 3042. Collection. 

At the time when the board of county commissioners pays the claim for 
cutting said weeds as in section 3041 provided it shall make an order that 
the amount paid be a tax on the land on which said work was done after 
the expiration of ten days from the date of the entry of said order, unless 
an appeal be taken as in this act provided, in which event the same 
shall become a tax at the time the amount to be paid shall be de- 
termined by the court, and the county treasurer shall enter the same on 
the tax-rolls against the land for the current year and collect it together 
with penalty and interest as other taxes are collected, and when so collected, 
the same shall be credited to the county road and bridge fund: Provided, 
That a failure to serve, mail or post any of the notices or statements pro- 
vided for in this act shall not invalidate said tax but in case of such failure, 
the lien of such tax shall be subordinate and inferior to the interests of 
any mortgagee to whom notice has not been given in accordance with the 
provisions of this act. [L. 13, p. 309, § 5.] 


§ 3042-1. Appeals to Superior Court. 

Any interested party may appeal from the decision and order of said 
county commissioners to the superior court of said county by serving wnt- 
ten notice of appeal on the county auditor and by filing in the office of the 
clerk of the superior court a copy of said notice of appeal with proof of 
service attached, together with a good and sufficient cost bond in the sum 
of $200.00, said cost bond to run to the county and in all other respects 
to comply with the laws relating to cost bonds required of nonresident 
plaintiffs in the superior court. Said notice of appeal must be served and 
filed within ten days from the date of the decision and order of the county 
commissioners and said cost bond must be filed within five days from the 
filing of said notice of appeal. 

Whenever notice of appeal and cost bond shall have been filed with the 
elerk of the superior court, that officer shall notify the county auditor 
thereof forthwith and the auditor shall certify immediately to said court all 
notices and records in said matter, together with proofs of service, and a 
true copy of the order and decision pertaining thereto made by the county 
commissioners. If no appeal be perfected within ten days from the decision 
and order of the county commissioners the same shall be deemed confirmed 
and the auditor shall certify the amount of such charges to the county 
treasurer who shall enter the same on the tax-rolls against the land; when 
an appeal is perfected the matter shall be heard in the superior court de 
novo and the court’s decision shall be conclusive on all persons properly 
served under this act: Provided, That an appeal may be taken to the 
supreme court from the order or decision of the superior court in the man- 
ner provided by existing laws, and upon the conclusion of such appeals the 
amount of charges and costs adjudged to be paid shall be certified by the 
clerk of the superior court to the county treasurer and said treasurer shall 
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proceed to enter the same on his rolls against the land affected. [L. 13, 
p. 309, § 6.] ; 


§ 3042-2. Exemptions—Petition—Notice—Hearing. 

The board of county commissioners of any county in this state shall 
have the power to designate by an order, to be made and entered in the man- 
ner hereinafter, certain territory which may be excepted from the pro- 
visions of this act. Whenever a petition signed by ten or more residents 
of any road district shall be filed with the county auditor praying that 
certain contiguous territory therein bounded and described and lying wholly 
within said road district be excepted from the provisions of this act for the 
reasons set forth in said petition, said auditor shall cause a notice to be pub- 
lished for two successive weeks in the newspaper doing the county printing, 
which said notice shall set forth the boundaries of the tracts to be excepted 
and shall name the time and place for a hearing by the board of county 
commissioners on said petition, the first publication of said notice to be at 
least fifteen days prior to the time of said hearing: Provided, That the per- 
son or persons filing said petition shall pay in advance to the county auditor 
the costs of the publication of such notice. 

At the time of said hearing the board of county commissioners shall 
hear all persons interested in the matter presented.by said petition and, by 
an order made and entered in the record of their proceedings, shall determine 
whether said territory shall be excepted from the provisions of this act, 
giving the reasons for their decision, and in case the prayer of such petition 
is granted such order shall describe the boundaries of the territory within 
said road district to which such exception shall be applied: Provided, That 
any order thus made excepting any territory from the provisions of this 
act shall not be in force for a longer period than twelve months from the 
date of the entry of such order, unless a new petition be filed, new notice 
given and another hearing be had as in this act provided. [L. 13, p. 310, 
$ 7.] 


CHAPTER VIII. 


HORTICULTURE. 
$$ 3069-3074. 88 3076-3079. 
Repealed. See L. 13, p. 201, § 14. Repealed. See L. 13, p. 201, § 14. 


§ 3080. Duties of District Inspectors. 
District horticultural inspectors shall have power and it shall be their 
duty: 

(a) To enforce the provisions of all laws relating to horticulture, within 
their respective districts; 

(b) To arrange for and hold institutes and meetings of horticulturists 
for the discussion of horticultural subjects and the dissemination of informa- 
tion as to horticultural questions, and for the demonstration of methods of 
preventing the diseases of or pests injurious to horticultural plants and fruits, 
and of curing and removing the same; 

(e) To inspect orchards, nurseries, nursery stock, fruit, horticultural 
products, supplies, packing-houses, warehouses and other places where fruit 
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is packed, stored or shipped, also vines, ornamental shrubs and bushes, as well 
as other trees and property, for the purpose of ascertaining whether the same 
is infected with any disease or pests injurious to fruit trees or fruit, and of 
taking steps to disinfect the same and prevent the spread thereof; and, for 
that purpose, shall have free access to orchards, nurseries, packing-houses, 
storage-houses and any other place at all times; 

(d) To require the disinfection of all trees, ornamental shrubbery ; orchards, 
nurseries or nursery stock, fruit-packing houses or other places infected with 
any pests, fungi or disease injurious to the horticultural industry of the state 
of Washington; 

(e) Inspect and examine orchards, fruit, nursery stock, and other horti- 
cultural plants and products at the request of the owner thereof for the 
existence of any disease or pest thereof, and report to the applicant the result 
of such investigation and prescribe proper remedies therefor ; 

(f) Prevent the shipping and sale of infected fruit, except for canning, 
preserving or jellying or the making of cider or manufacture of other by- 
products within the state of Washington, and under such rules and regulations 
as may be established by the state commissioner of horticulture, and the 
delivery, sale, planting and shipping of infected nursery stock, trees, and 
other horticultural products and supplies, by notifying the owner thereof or 
the person having the same in charge, and requiring the proper disinfection 
of the same; 

(g) To disinfect, or cause to be disinfected, orchards, nursery stock, trees, 
fruit and other horticultural products and supplies, in case the owner or 
person having the same in charge, shall not do so after notice; and, in case of 
trees, fruits, etc., which cannot be properly disinfected, to destroy the same, 
or cause to be destroyed ; 

(h) To sort and repack, or cause to be sorted and repacked, infected fruit, 
if the owner thereof, or the person having same in charge shall not do so after 
notice; 

(i) Prevent the introduction and spread of diseases of or pests injurious to 
fruit trees and horticultural plants, fruit and other products, and to prescribe 
and specify the means and methods to be employed for the disinfection of 
trees, fruit and horticultural products; and 

(j) To issue certificates of inspection to nurserymen and tree dealers on 
stock inspected. [L. 11, p. 513, § 2.] 


§§ 3081, 3082. § 3118. 

Repealed. See L. 13, p. 201, § 14. Repealed. See L. 13, p. 201, § 14. 
§§ 3111, 3112. § 3121. | 

Repealed. See L. 13, p. 201, § 14. Repealed. See L. 13, p. 201, § 14. 
§ 3114. §§ 3128-3130. 

Repealed. See L. 13, p. 201, § 14. Repealed. See L. 13, p. 201, § 14. 


§ 3129-1. Application of Act. 
Nothing in this act shall be construed as affecting any taxes heretofore 
imposed under existing laws or as relieving any county or taxpayer from 
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the liability for such tax; nor shall this act be construed as prohibiting any 
county from making expenditures for the salaries and expenses of an addi- 
tional assistant district inspector for such county, such assistants to be under 
the direction and control of the state horticultural commissioner in all respects 
as other assistant district inspectors, and each county of the state is hereby 
authorized to make expenditures for the purposes herein specified. [L. 11, 
p. 515, § 6.] 
“This act,” refers to $ 3880. 


§ 8131. §§ 3132, 3133. 
Repealed. See L. 11, p. 515, 8 5. Repealed. See L. 13, p. 201, § 14. 
CHAPTER IX. 


LAND DEVELOPMENT. 


§ 3139-1. Agricultural Districts. 

For the purpose of improving the agricultural lands of this state and 
encouraging their most productive use, agricultural development districts are 
hereby authorized to be established in the various counties in this state, as 
hereinafter provided. [L. 13, p. 492, § 1.] 


§ 3188-2. County Districts—Election. 

At any general election, or at any special election which may be called 
for that purpose, the board of county commissioners of any county in this 
state may, and on petition of ten per cent of the qualified electors of such 
county based on the total vote cast in the last general county election shall, 
by resolution submit to the voters of such county the proposition of creating 
an agricultural development district, which shall be coextensive with the 
limits of such county as now or hereafter established, except as provided in 
section 3139-7. [L. 713, p. 492, § 2.] 


§ 3139-3. Petition. 

Such petition shall be filed with the county auditor, who shall within 
fifteen (15) days examine the signatures thereto and certify to the sufficiency 
or insufficiency thereof, and for such purpose the county auditor shall have 
access to all registration books in the possession of the officers of any incorpo- 


rated city or town in such proposed agricultural development district. [L. 13, 
p. 492, § 3.] 


§ 3139-4. Signatures—Amendment. 

If the signatures to such petition are found to be insufficient the petition 
shall be returned to the persons filing the same, who may amend or add names 
thereto for ten days, when the same shall be returned to the county auditor, 
who shall have an additional fifteen (15) days to examine the same and attach 
his certificate thereto. No person having signed such petition shall be allowed 
to withdraw his name therefrom after the filing of the same with the county 
auditor, [L. 13, p. 492, § 4.] 


$ 3139-5.. Election—Notice. 


Whenever such petition shall be certified to as sufficient, the county 
auditor shall forthwith transmit the same, together with his certificate of 
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sufficiency attached thereto, to the board of county commissioners, who shall 
submit such proposition at the next general election or, if such petition so 
requests, the board of county commissioners shall, at their first meeting after 
the date of such certificate, by resolution call a special election to be held not 
less than thirty nor more than sixty days from the date of such certificate. 
Such notice of election shall describe the boundaries of the district and state 
the purpose for which such district is proposed to be formed. [L. 13, p. 493, 
§ 5. 


§ 3138-6. Propositions. 

In submitting the said question to the voters for their approval or rejec- 
tion, the proposition shall be expressed on said ballot substantially in the 
following terms: 


€¢ 


Agricultural Development District of Ves. 
(Inserting the name of the county or number of district and county.) 


* Agricultural Development District of No.“ 


_ (Inserting the name of the county or number of district and county.) 
IL. 13, p. 493, § 6.] 


§ 3139-7. Districts Less Than County — Hearing on Petition. 

Any petition for the formation of an agricultural development district 
may describe a district of less area than the county in which such petition is 
filed, and in such event the county commissioners shall fix a date for hearing 
on such petition and publish a notice of such hearing for two weeks in a news- 
paper of general circulation in such county, after which hearing the county . 
commissioners may increase or diminish the boundaries of such proposed agri- 
cultural development district, and thereafter the same procedure shall be 
followed as is prescribed in this act for the formation of the larger agricul- 
tural development district, except that the petition and election shall be 
confined solely to the lesser agricultural development district: And provided, 
That whenever two or more petitions for the formation of an agricultural 
development district shall be filed as herein provided, the petition describing 
the greater area shall supersede all others and an election shall first be held 
thereunder, and no lesser agricultural development district shall ever be created 
within the limits, in whole or in part, of any agricultural development dis- 
trict. [L. 13, p. 493, § 7.] 


§ 3139-8. Canvass of Vote. 

Within five days after such election the board of county commissioners 
shall canvass the returns, and if at such election a majority of the voters 
voting upon such proposition shall vote in favor of the formation of such 
district, the board of county commissioners shall so declare in its canvass of 
the returns of such election and such agricultural development district shall 
then be and become a municipal corporation of the state of Washington and 
the name of such agricultural development district shall be Agricultural 
Development District of ' (inserting the name on the ballot). [L. 13, 
p. 494, § 8.] e 
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§ 3139-9. Expenses of Election. 

| All expenses of election for the formation of such agricultural develop- 
ment district shall be paid by the county holding such election, and such 

expenditure is hereby declared to be for a county purpose, and the money 

paid out for such purpose shall be repaid to such county by the agricultural 

development district, if formed. [L. 13, p. 494, § 9.] 


§ 3139-10. Commissioners—Contracts. 

The powers of the agricultural development district shall be exercised 
through an agricultural development commission consisting of three members, 
who shall serve without pay, save expenses incurred in the course of their 
duties under the provisions of this act. For the purposes of this act the said 
commissioners shall be entitled to the advice and service of all state, county 
and municipal officers and institutions, particularly engineers, agricultural 
chemists, directors of experiment stations, and the state department of agri- 
culture, and all such officers and institutions are hereby authorized and 
directed to co-operate with said commissioners in furthering the purposes of 
this act. Said commissioners are hereby forbidden to become interested, 
directly or indirectly, in any purchase, contract or work under this act, and 
any such interest is hereby declared void. [L. 13, p. 494, § 10.] 


§ 3139-11. Election of Commissioners—Terms. 

The said commissioners shall be elected one from each of the county 
commissioner districts of the county in which the agricultural development 
district is located, when the agricultural development district is coextensive 
with the limits of such county. When the agricultural development district 
comprises only a portion of the county, three commissioner districts numbered 
consecutively having approximately equal population and with boundaries 
following ward and precinct lines, shall be described in the petition for the 
formation of the agricultural development district, and one commissioner shall 
be elected from each of the said commissioner districts. Said commissioners 
shall hold office for a term of three years and until their respective successors 
are elected and qualified, each term to commence on the second Monday in 
January following the election thereto. At the same election at which the 
proposition is submitted to the voters as to whether an agricultural develop- 
ment district shall be formed, three commissioners shall be elected to hold 
office, respectively, for the term of one, two and three years. All candidates 
shall be voted upon by the entire agricultural development district, and the 
candidate residing in commissioner district number one receiving the highest 
number of votes in the agricultural development district shall hold office for 
the term of three (3) years; and the candidate residing in commissioner 
district number two receiving the highest number of votes in the agricultural 
development district shall hold office for the term of two years, and the candi- 
date residing in commissioner district number three receiving the highest 
number of votes in the agricultural development district shall hold office for 
the term of one year, each of said terms to date from the second Monday in 
January following the election, but also to include the period intervening 
between the election and the second Monday in January following. [L. 13, 
p. 495, § 11.) 
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§ 3139-12. Qualifications. 

No person shall be eligible to hold the office of an agricultural develop- 
ment commissioner unless he is a qualified voter, a freeholder within such 
agricultural development district, and is and has been a resident for a period 
of three (3) years of the commissioner district from which he is elected. 
[L. 13, p. 496, § 12.] 


§ 3139-13. Nominations by Petition. 

Nominations for agricultural development commissioners at the first 
special election and at subsequent general elections shall be by petition of not 
less than one per cent of the qualified electors of the commissioner district in 
which the candidate is a resident, to be filed in the office of the county auditor 
at least twenty days prior to such election. [L. 13, p. 496, § 13.] 


§ 3139-14. Vacancies—Cause of. 

A vacancy in the office of agricultural development commissioner shall 
occur by death, resignation, removal, conviction of a felony, nonattendance 
at meetings of the agricultural development commission for a period of 
sixty days unless excused by the agricultural development commission, by any 
statutory disqualification, or by any permanent disability preventing the 
proper discharge of his duty. [L. 13, p. 496, § 14.] 


§ 3139-15. Filling Vacancies—Special Election. 

In the event of a vacancy in the office of agricultural development com- 
missioner by death, resignation, or otherwise, such vacancy shall be filled at 
the next general election, the vacancy in the interim to be filled by appoint- 
ment by a majority vote of the remaining agricultural development commis- 
sioners. In the event that such ad interim appointment shall not be made by 
the remaining commissioners within thirty (30) days following the occurrence 
of the vacancy, the appointment shall be made forthwith by the superior court 
of the county. If there should be at the time more than one vacancy, a 
special election shall be called to fill the same, by the remaining member, or, 
that failing, by the board of county commissioners of the county, such election 
to be held not more than forty days after the occurring of such vacancies. 
[L. 13, p. 496, § 15.] 


§ 3139-16. General Election Laws Applicable. 

The manner of conducting and voting at elections under this act, opening 
and closing of polls, keeping of poll lists, canvassing the votes, declaring the 
result, and certifying the returns, shall be the same as provided by the general 
election laws governing the election of state and county officers, except as 
otherwise provided in this act. [L. 13, p. 497, § 16.] 


§ 3139-17. General District Election. 

A general election shall be held on the first Saturday in December of 
each year, (except the first Saturday in December immediately following the 
creation of such agricultural development district), for the election of agri- 
cultural development commissioners and for the submission of propositions, 
and special elections shall be held at such other times and for such purposes 
as the agricultural development commissioners may by resolution prescribe, 
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subject to the limitations and pursuant to the requirements of this act. 
[L. 13, p. 497, § 17.] 


§ 3139-18. Notices of Election—Publication. 

All notices of election shall be given by publishing the same for a period 
of ten days in a daily newspaper of general circulation in said agricultural 
development district, or in at least two issues of a weekly newspaper of general 
circulation in said agricultural development district, such publication to be 
made within a period of twenty days immediately preceding such election; 
and by posting, for at least ten days prior to the date of election, a written 
or printed notice of such election in each polling place within such agricultural 
development district. The published notice shall give the time of holding the 
election, the hours the polls will remain open, the officer or officers to be 
elected, and a statement of the propositions to be submitted; and the posted 
notices shall, in addition, give the *. of the polling places. [L. 13, 
p. 497, § 18.] 


§ 3139-19. Registration Books. 

Officers of the city and county having charge of the registration books 
of any city or precinct in an agricultural development district shall deliver 
the same for the use of the election officers at all agricultural development 
elections. In the event of such registration books being required by law to 
be used by any school district or other public corporation at the same time 
as the use thereof will be necessary to the agricultural development district, 
such books shall be delivered to the agricultural development commission 
and school district or other public corporation jointly, and the same polling 
places and registration books may be used jointly in such cases, and the 
same individuals may serve as election officers for all such joint elections, 
and in such cases the compensation of such election officers and other ex- 
penses shall be so divided that the agricultural development district shall 
bear only its proportionate share thereof. [L. 13, p. 497, 8 19.] 


§ 3139-20. Polling Places. 

There shall be not less than one polling place in each of the various 
wards of any incorporated city within such agricultural development dis- 
trict, and one polling place within each precinct of each agricultural 
development district not within the limits of any incorporated city. It 
shall be the duty of the county commissioners in the formation of the 
agricultural development district, and of the agricultural development com- 
mission in all subsequent elections to designate the polling places and 
appoint three election officers for each place of voting at least twenty days 
before each election. [L. 13, p. 498, § 20.] 


§ 3139-21. Opening of Polls. 

The polls shall be open between such hours of the day as the commis- 
sion shall designate, but in every case the polls shall be open between one 
o’clock P. M., and eight o’clock P. M. [L. 13, p. 498, § 21.] 


§ 3139-22. Counting Votes. 
Immediately after the closing of the polls the election officers shall then 
and there, without removing the ballot-box from the paes where the bal- 
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lots were cast, proceed to count the votes, and as soon as such count is 
completed a return thereof shall be signed by such election officers and 
securely enveloped and sealed and delivered, together with the ballot-box 
containing the ballots, to the agricultural development commission, or some 
person delegated to receive the same on their behalf. 

Within five days after the election, the agricultural development com- 
mission shall meet and proceed to canvass the returns of such election, and 
shall thereupon declare the result. [L. 13, p. 498, § 22.] 


§ 3139-28. Who may Vote. 

All electors who are, at the time of such election, duly qualified to vote 
within their respective precincts under the general election laws for state 
and county officers shall be entitled to vote at any election held in such 
agricultural development district. [L. 13, p. 499, § 23.] 


§ 3139-24. Powers of District. 

All agricultural development districts organized under the provisions 
of this act shall be and are hereby authorized to exercise the following 
rights and powers, and all other rights and powers necessary for the pur- 
poses of this act. 

(a) To acquire by purchase, condemnation and purchase or otherwise 
all lands, property rights, leases, or easements necessary for the purposes 
of the agricultural development district; also water for irrigation purposes 
from any public watercourse, lake, stream or any other source; 

(b) To exercise the right of eminent domain in the acquirement or 
damaging of all lands, property, property rights, leases or easements, and 
levying and collection of assessments upon property for the payment of all 
damages and compensation in carrying out the provisions for which said 
district shall have been created. Such right shall be exercised in the same 
manner and by the same procedure as is or may be provided by law for 
cities of the first class, except in so far as such law may be inconsistent with 
the provisions of this act, and that the duties devolving upon the city treas- 
urer under such law are hereby imposed upon the county treasurer for the 
purposes of this act; 

(c) To own and control lands, leases, and all easements in land neces- 
sary for the purposes of such agricultural development districts; 

(d) To sell or lease lands and other property owned and controlled by 
said agricultural development district as hereinafter provided, and to exe- 
cute all titles, leases and any other papers and documents in connection 
therewith, or incidental thereto; 

(e) To build, improve or repair any roads within the agricultural 
development district ; 

(f) To raise revenue by levy of an annual tax on all taxable property 
within such agricultural development district, not exceeding two mills in 
any one year: Provided, That such levy shall be made and taxes collected 
in the manner now or hereafter provided by law for the levy and collection 
of taxes in school districts of the first class; 

(g) To purchase, manufacture or otherwise acquire all materials and 
equipments necessary for the improvement of agricultural lands under the 
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provisions of this act, and to sell or lease such materials and equipments at 
cost to farmers and settlers, within such agricultural development district; 

(h) To give such aid in the production and marketing of agricultural 
products, not inconsistent with law, as said commissioners may deem proper; 

(1) To borrow money and issue bonds as provided by the state constitu- 
tion for municipal corporations. General bonds of any such district may 
be issued for any period not exceeding twenty years. 

(j) To create and fill such positions and offices and fix salaries and bonds 
thereof as may be necessary for the purposes of this act. [L. 13, p. 499, 
§ 24.] 


§ 3139-25. Officers of Commission. 

The agricultural development commission shall organize by the election 
annually from its own members of a president and secretary, shall by resolu- 
tion adopt rules governing the transaction of its business, and shall adopt 
an Official seal. [L. 13, p. 500, § 25.] 


§ 3130-26. Resolutions. 

All proceedings of the agricultural development commission shall be by 
a resolution recorded in a book or books kept for such purpose, which shall 
be public records. [L. 13, p. 500, S 26.] 


8 3139-27. Claims—How Paid. 

All funds of the agricultural development district shall be paid to the 
county treasurer, and all disbursements shall be made by such officer on 
warrants drawn by the county auditor upon order of or vouchers approved 
by the agricultural development commission. No payments of any kind 
under this act shall be paid except upon certificate of the agricultural 
development commission that the sum therein named has been justly in- 
curred, is necessary for or is due to the person, firm or corporation therein 
named over and above all just credits and offsets for services performed or 
to be performed or material furnished or property sold to the agricultural 
development district for the uses of this act. [L. 13, p. 501, § 27.] 


$ 3139-28. Agricultural Development Fund—Special Funds. 

The county treasurer shall create a fund to be designated the ‘‘ Agricul- 
tural Development Fund,’’ into which shall be paid all money received by 
him in behalf of such agricultural development district, and no money 
shall be disbursed therefrom except upon warrants of the county auditor 
issued as in this act provided. The county treasurer shall also maintain 
such other special funds as may be prescribed by the agricultural develop- 
ment commission, into which shall be placed such moneys as the agricultural 
development commission may by its resolution direct, and from which dis- 
bursements shall be made upon proper warrants of the county auditor issued 
against the same by the authority of the agricultural development commission. 
[L. 13, p. 501, § 28.] ) 


§ 3139-29. Indebtedness. 
Any agricultural development commission created under the provisions 
of this act is hereby authorized, prior to the receipt of taxes raised by levy, 
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to borrow money or issue the warrants of the district in anticipation of 
the revenues to be derived by such district from the levy of taxes for the 
purpose of such district during the first year, and such warrants shall be 
redeemed from the first money available from such taxes when collected. 
[L. 13, p. 501, § 29.] 


§ 3139-30. Investigation of Lands. 

It shall be the duty of the said commissioners, as promptly as possible 
after the organization of such district, to commence an investigation of the 
unimproved agricultural lands within such district, for the purpose of determin- 
ing what portions or areas of such lands are adapted to economical irrigation or 
clearing, and adapted for sale or lease as agricultural lands to settlers. For 
the purpose of such investigation the said commissioners are authorized 
to employ all necessary assistants, and shall be entitled to the services of 
all state, county and municipal officers and institutions in accordance with 
section 3139-10. [L. 13, p. 501, § 30.] 


§ 3139-31. Matters Considered. 

Such investigation shall include a description of the qualities of the 
soil and of the locality as regards existing highways and railway transpor- 
tation, also an estimated cost of clearing such lands or of conducting water 
upon any proposed tract, and shall point out the opportunity for reservoir 
sites and the probable cost of acquiring such sites for purposes of irrigat- 
ing tracts of land. The result of such investigation shall be kept on record 
in the office of said commissioners, and a certified copy thereof shall be 
sent to the state department of agriculture for public information and use. 
L. 13, p. 502, § 31.) 


§ 3139-32. Acquisition of Undeveloped Land. 

The said commissioners shall have power to acquire by purchase or other- 
wise, except by condemnation, in accordance with the provisions of this act 
any undeveloped agricultural lands within the limits of the agricultural 
development district, for the purpose of improving and fitting such lands 
for productive use, but no lands may be acquired under this act from pri- 
vate owners (except from settlers under the provisions of sections 3139-35 
and 3139-36) at a price exceeding twenty dollars an acre for logged-off lands 
and twenty-five dollars an acre for arid lands, and unless authorized by sub- 
sequent legislation no lands shall be cleared when the estimate therefor shall 
exceed one hundred dollars an acre. [L. 13, p. 502, § 32.] 


§ 3139-33. Refusal of Price Reported to Assessor. 

In negotiating for the purchase of unimproved agricultural lands, 8 
ever there shall have been offered in writing to a private owner a certain 
price and it shall be refused, the commissioners shall report that fact to 
the county assessor forthwith, and the price refused for such lands shall 
be considered by the assessor in respect to such and similar lands in that 
vicinity. [L. 13, p. 502, § 33.] 


§ 3139-34. Purchase or Lease Lands. 
The said commissioners may lease or purchase any undeveloped agri- 
cultural lands at public auction or otherwise in accordance with law, includ- 
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ing school and granted lands, for the purpose of bringing such lands into 
productive use, and may sell or lease the lands so acquired and improved 
for agricultural use as provided in sections 3139-44 to 3139-49. [L. 13, 
p. 503, § 34.] 


§ 3139-35. Who Entitled to Benefit.of Act—Preference Rights. 

All eitizens of this state shall be entitled to the benefits of this act 
as provided in this and the next following section. Any settler, being a 
citizen of the United States may offer not to exceed twenty acres of un- 
developed, logged-off agricultural lands for sale to the commissioners of 
the agricultural development district in which such lands are located, and 
if the offer be accepted, then such vendor shall have a preferential right 
after such lands have been cleared and improved for agricultural use to 
repurchase and entry of not to exceed twenty acres of such lands, upon 
the terms described in sections 3139-44 to 3139-49, notwithstanding that 
such vendor may retain ownership of other lands not offered to said com- 
missioners. Such vendors and repurchasers shall be subject to all the terms 
and conditions imposed by this act upon other purchasers. [L. 13, p. 503, 
§ 35. ] 


§ 3139-36. Preference in Letting Contracts. 

When logged-off or cut-over lands have been sold by settlers subject 
to the right of preferential repurchase as provided in the next preceding 
section of this act, the commissioners shall give preference to the vendors 
of such lands when letting contracts for the clearing and improving of the 
same: Provided, Such vendors undertake by contract in writing, on such 
terms and conditions as said commissioners may prescribe, to effect such 
clearing and improving at a price not exceeding the most satisfactory tender 
received by the commissioners from outside bidders, or in any case not 
exceeding a reasonable price in view of the value of such lands for agri- 
cultural purposes. [L. 13, p. 508, § 36.] 


§ 3139-37. Notice of Letting of Contracts. 

Before awarding any contract (except only in the case of preferential 
repurchasers provided for in section 3139-36), the agricultural develop- 
ment commission shall cause to be published, in some newspaper within 
the district for at least fifteen days before the letting of such contract, a 
notice inviting sealed proposals for such work, plans and specifications for 
which must at the time of publication of such notice be on file in the office 
of the agricultural development commission subject to public inspection: 
Provided, however, That the agricultural development commission may at 
the same time, and as a part of the same notice, invite tenders for said work 
or materials upon plans and specifications to be submitted by the bidder. 
Such notice shall state generally the work to be done and shall call for pro- 
posals for doing the same to be sealed and filed with the commission on or 
before the day and hour named. [L. 13, p. 504, § 37.] 


§ 3139-38. Check to Accompany Bid. 
Each bid, tender or proposal named in section 3139-37 shall be 
accompanied by a certified check payable to the order of the agricultural 
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development commission for a sum not less than five per cent of the amount 
of such bid, and no bid, tender or proposal shall be considered unless accom- 
panied by such check. [L. 13, p. 504, § 38.] 


§ 3139-39. Opening Bids and Letting Contracts. 

At the time and place named such bids shall be publicly opened and 
read and the commission shall proceed to canvass the bids and may let 
such contract to the lowest responsible bidder upon plans and specifications 
on file, or to the best bidder submitting his own plans and specifications 
If, in the opinion of the commission, all bids are unsatisfactory, they may 
reject all of them and readvertise, and in such case all checks shall be re- 
turned to the bidders. [L. 13, p. 504, § 39.] 


§ 3139-40. Retention of Check—Bond. 

If such contract be let, then and in such case all checks shall be re- 
turned to the bidders, except that of the successful bidder, which shall be 
retained until a contract shall be entered into for the purchase of such 
materials or doing of such work, and a bond given to the agricultural de- 
velopment district for the performance of the contract and otherwise condi- 
tioned as required by law, with sureties satisfactory to the commissioners, 
in an amount to be fixed by the commission, but not in any event less than 
twenty-five per cent of the contract price. If said bidder fails to enter into 
said contract in accordance with said bid and furnish such bond within 
fifteen days from the date at which he is notified that he is the successful 
bidder, the said check and the amount thereof shall be forfeited to the agri- 
cultural development district. [L. 13, p. 504, § 40.] 


§ 3139-41. Material or Labor by Contract or Otherwise. 

All materials and equipments required by the agricultural development 
district for the purposes of this act may be manufactured or purchased 
in the open market or by contract, and all work ordered may be let by 
contract or done by day labor, as the agricultural development commission 
may determine. [L. 13, p. 505, § 41.] 


§ 3138-42. Lands to be Subdivided. 

The commissioners shall cause all lands in their possession or control 
to be subdivided into the smallest practicable tracts, in order to provide for 
as many settlers as possible, giving preference whenever practicable to resi- 
dent householders with families depending upon them. All tracts distant 
less than one mile from a state or county highway shall be connected by a 
temporary road, and the proportion which any particular tract should bear 
of the expense of that road shall be estimated by said commissioners against 
that tract in the price subsequently to be placed upon it for purposes of 
future sale or lease. [L. 13, p. 505, § 42. ] 


§ 3139-43. Prospectus of Each Tract. 

Whenever agricultural lands have been cleared or otherwise improved 
under the provisions of this act, the commissioners shall prepare a statement 
finally showing, in respect to each tract, in detail, the original cost of ac- 
quired lands, the cost of clearing, the quantity cleared, the soil analysis, the 
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condition of the uncleared portion, and such other particulars as experience 
may show to be useful data for colonists, and shall keep such statements 
on permanent record and transmit a certified copy thereof to the state de- 
partment of agriculture for public information and use. [L. 13, p. 505, 
§ 43. ] 


§ 3139-44. Sale of Lands. 

The said commissioners, as soon and so often as any lands acquired by 
purchase or otherwise are cleared and improved as aforesaid, shall cause 
the same to be appraised and offered to settlers on twenty equal annual 
payments (or less if so requested by the settler) at not less than the cost 
of their acquisition and improvement plus five per cent. One-half of one 
per cent per annum above the rate realized by the agricultural development 
district on its issue of bonds, and not less than four and one-half per cent 
per annum, interest shall be charged on deferred payments. [L. 13, p. 506, 
344. 


§ 3139-45. Application to Purchase. 

The manner of sale shall be by application and entry with priority to 
the first applicant. The commissioners shall execute the contracts of sale 
to purchasers on behalf of the agricultural development district in such 
form as shall carry out the intent of this statute to encourage settlement, 
and they shall make reasonable rules and regulations in respect thereto 
to insure good faith from the purchaser. [L. 13, p. 506, § 45.] 


§ 3139-46. Assignability of Right to Purchase. 

No assignment of any claim by any purchaser shall be permitted until 
after such purchaser has made at least three annual payments and also has 
actually resided on the land at least two years. Continuous residence of 
not less than three years shall be required of any purchaser who may desire 
to anticipate the remaining payments and pre-empt the tract. The commis- 
sioners may on written application therefor, but are not required to permit 
in writing an absence from the land of not to exceed five continuous months 
in any one year. [L. 13, p. 506, § 46.] 


§ 3139-47. Purchasers Limited to One Tract. 

No purchaser shall directly or indirectly acquire more than one tract. 
Tracts may be entered by persons who are not yet citizens of the United 
States, but all contracts shall provide that title shall not be delivered, not- 
withstanding the acceptance of payments meantime, until the purchaser has 
declared intention in good faith to become a citizen of the United States. 
All tracts shall be entered in parcels of not to exceed twenty acres each. 
[L. 13, p. 506, § 47.] 


§ 3139-48. Irrigable Lands—Acquisition of Reservoir Sites. 

In respect of irrigable lands, whenever and so often as the commission- . 
ers shall have decided upon improvement thereof by a system of irrigation, 
then said commissioners are authorized to acquire by purchase, by condem- 
nation and purchase, or by any other lawful means any reservoir sites or 
other land necessary for reservoirs, canals, ditches and laterals, within or 
without the district: Provided, They shall first have obtained offers from 
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the owners of two-thirds of the lands that can be watered therefrom, or 
from an irrigation district or company, to accept distribution from such 
reservoirs, which offer shall be in form binding upon such owners or irriga- 
tion districts or companies during a period sufficient and reasonable for the 
construction of the reservoir. The commissioners, having obtained such 
binding offers, may then call for the written opinion of some competent en- 
gineering expert, showing the estimated cost of the reservoir, its capacity, 
the area that can be watered therefrom and the source and constancy of 
supply thereto, and when reports thereon satisfactory to the commissioners 
shall be filed, they may proceed with the construction of any works within 
or without the district which in the opinion of said commissioners may be 
necessary for the impounding and distribution of the waters. [L. 713, p. 507, 
§ 48.) 


§ 3138-49. Refusal of Price Reported to Assessor. 

The commissioners may make offer to purchase from private owners any 
lands necessary, in whole or in part, for the purpose of such reservoir, canals, 
ditches and laterals aforementioned and if the price offered be refused, they 
shall certify such offer and refusal to the assessor of taxes in the county 
where such lands are situated and the price refused for such lands shall be 
considered by the assessor in respect of such and all similarly situated lands 
in the next assessment. [L. 13, p. 507, § 49.] 


§ 3139-50. Irrigation System—Construction. 

Whenever the said commissioners feel justified in so doing, in view 
of the provisions of section 3139-48, they may construct any reservoirs, 
canals, pipe-lines, ditches, laterals and other necessary works, within or 
without the district, by contract or by direct labor, in such manner as in their 
judgment shall most effectively and economically store and distribute the 
water at least cost; and may sell perpetual water rights to individual land 
owners, Or may supply water to irrigation districts or companies, on terms 
of twenty annual payments (or less if so requested by such owners, districts 
or companies), with interest on deferred payments at the rate of not less 
than four and one-half per cent per annum, and not in any case less than 
one-half of one per cent per annum above the rate realized by the agri- 
cultural development district upon its issue of bonds, of which the proceeds, 
directly or indirectly, may go into such undertaking. [L. 13, p. 507, § 50.] 


§ 3139-51. Price of Water—Maintenance. 

The price per acre, for a water right shall be determined by dividing 
the total cost to the district of acquiring and constructing the reservoir 
and distribution system (including all expenses in connection therewith 
or incidental thereto), by the number of acres furnished with water rights 
therefrom; and an annual charge per acre for water mghts may be levied 
for maintenance of such reservoir and distribution systems. [L. 13, p. 508, 


$ 5L] 


§ 3139-52. Sale of Irrigable Lands. 
Whenever and so often as the district may itself own or acquire any 
lands watered by such irrigation works, it may dispose of such lands to 
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settlers, irrigation districts or companies upon the terms, interest rates and 
conditions described in section 3139-50. [L. 13, p. 508, § 52.] 


§ 3139-53. Limitation on Sales to One Person. 

Until the legislature shall otherwise provide the commissioners shall not 
sell or dispose of any irrigable lands to any one firm, person, or corporation 
exceeding forty acres, directly or indirectly, or sell or dispose of water 
rights to any firm, person or corporation to any tract exceeding one hun- 
dred and sixty acres, nor shall any assignment between holders be effective 
to evade these provisions without the written consent of the commissioners. 
[L. 13, p. 508, § 53. } 


§ 3139-54. Lease—Time Limit. 

Any land or other property owned or controlled by the agricultural 
development district may, in the discretion of the commissioners, be leased 
for a period of not exceeding twenty years, on such terms and conditions 
as the commissioners may determine: Provided, That in all leases of land 
or property the net income therefrom to the agricultural development district, 
after allowing for depreciation, shall be not less than six per cent per annum 
of the fair selling value of such land or property, and shall in any case be 
sufficient to yield a net interest return to the district upon such investment 
at the rate of one-half of one per cent above the rate realized by the district 
upon any issues of bonds, the proceeds of which directly or indirectly may 
enter into the cost to the district of such land or property. [D. 13, p. 508, 
§ 54. ] 


§ 3139-55. By-products. 

It shall be the duty of the commissioners to utilize, as far as practicable, 
any and all by-products from the lands secured, cleared and otherwise im- 
proved by them, and to make tests for the utilization and sale of by-products, 
and to manufacture or purchase equipment for any processes that may prove 
successful for that purpose. [L. 13, p. 509, § 59. ] 


§ 3139-56. Issuance of Bonds. 

To provide funds for its purposes, any agricultural development dis- 
trict formed under authority of this act may issue negotiable bonds, to be 
designated Agricultural Development Bonds.“ These bonds shall be pays 
able not more than twenty years after their date, and shall be executed in 
accordance with law by the president of the agricultural development com- 
mission and attested by the secretary thereof. They shall be registered 
or coupon bonds, issued in denominations of not less than one hundred 
nor more than one thousand dollars each, numbered from one up consecu- 
tively, and shall bear interest, payable semi-annually, at a rate not to ex- 
ceed six per cent per annum. They shall be disposed of serially, dated the 
day of issuance, and shall not bear interest until after their actual sale, 
and shall be sold only when their proceeds may from time to time be re- 
quired. The principal and interest shall be payable at such place as may 
be designated in the bond. The bonds and each coupon shall be signed 
by said presiding officer, and shall be attested by the secretary under the 
seal of the agricultural development district. Such bonds shall be sold in 
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such manner as the agricultural commission may by resolution declare to be 
for the best interest of the district. A register shall be kept of all the bonds 
issued, showing the number, date, amount, interest, to whom delivered (if 
coupon bonds) and the name of payee (if registered bonds); and also 
showing each and every bond executed, issued or sold under the provisions 
of this act, and when and where payable. 

The coupons for the payment of interest on said bonds shall be consid- 
ered for all purposes as warrants drawn upon the general fund of the agri- 
cultural development district issuing such bonds, and when presented to 
the treasurer of the county having custody of the funds of such agricultural 
development district, if there are no funds in the treasury to pay the said 
coupons, it shall be the duty of the county treasurer to indorse said coupons 
as presented for payment, in the same manner as county warrants are in- 
dorsed, and thereafter said coupons shall bear interest at the rate named 
in the bond. [L. 13, p. 509, § 56.] 


§ 3139-57. Form of Bond. 


The form of the bond shall be substantially as follows: 
$—. No, ——. 
UNITED STATES OF AMERICA 


STATE OF WASHINGTON 


AGRICULTURAL DEVELOPMENT BOND. .-— 


The —— Agricultural Development District of —— in the state of 
Washington, for value received, hereby promises to pay to bearer, or to 
the registered holder of this bond, if the same be registered, on the Ist day 
of , 19—, the sum of Dollars with interest thereon at the rate of 
—— per centum per annum, payable semi-annually on the first day of 
and in each year upon the presentation and surrender of the annexed 
interest coupons, as they severally become due; both principal and interest 
of this bond are payable in gold coin of the United States, of the present 
standard weight and fineness, at the County Treasury, in the state 
of Washington; for the prompt payment whereof, both principal and inter- 
est as they mature, the full faith, credit and resources of the Agricul- 
tural Development District of , in the state of Washington, are hereby 
irrevocably pledged. 

It is redeemable on any interest date occurring or more years after 
the date hereof, at par, and interest on this bond shall cease when it is called 
for payment either at maturity or by redemption before maturity. 

This bond is one of an issue of similar bonds authorized by the 
legislature of the state of Washington in a statute passed in the year 1913 
and entitled: (here insert the exact title of act.) 

It is hereby certified and declared that all conditions and things re- 
quired by the constitution and laws of the state of Washington to exist 
and be done precedent to the issuance of this bond have existed and been 
done in due and regular form, as required by law, and that this bond is 
by virtue of the law made incontestible for any informalities preceding its 
issuance, and the signatures of the president and the secretary hereto at- 
tached, together with the seal of the Agricultural Development District 
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of —— in the state of Washington, are warrants to the holder thereof of 
the due execution and valid consideration for this instrument. 

In Testimony Whereof the said president and secretary have hereto 
affixed their signatures and attached an impression of the seal of the 
Agricultural Development District of ——, in the state of Washington, and 
the coupons hereto annexed have been executed by lithographed fac-simile 
in accordance with the act this day of ,19—. [L. 713, p. 510, § 57.] 


§ 3139-58. Public Funds may be Invested in Bonds. | 

All state, county, municipal and other public funds may be invested 
m such bonds of any agricultural development districts established under 
authority of this act, and such bonds shall be a preferential investment for 
the permanent school fund, second only to school district bonds, except when 
a higher rate of interest can be secured for the school fund by investment 
in other municipal bonds. [L. 13, p. 511, § 58.] 
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TITLE XVII. 
ANIMALS, 


CHAPTER II. 
LIENS FOR SERVICES OF SIRES. 


§ 3163. Owner may have Lien—Statement to be Filed. 

The owner or owners of any such sire receiving such certificate, by com- 
plying with the last two preceding sections of this chapter, shall obtain 
and have a lien upon the female served for the period of one year from the 
date of service, or upon the get of any such sire for the period of one year 
from the date of birth of such get: Provided, Said owner or owners shall 
file for record a statement of account, verified by affidavit, with the county 
auditor of the county wherein the service has been rendered, of the amount 
due such owner or owners for said service, together with a description of 
the female served, within ten months from the date of service or date of 
birth, as the case may be: Provided further, That the lien upon the get of 
any such sire shall be a preferred lien: And provided further, That no sale 
or transfer of any female animal served shall defeat the right of such lien- 
holder. [L. 13, p. 155, § 1.] 


§ 3165-1. Pedigree Enrolled—Certificate—Disqualification. 

Every person, firm or company, owning any draft stallion, or jack, for 
sale, exchange or for public service in this state shall cause the name, de- 
scription and pedigree of such stallion or jack to be enrolled by the depart- 
ment of animal husbandry of the State College of Washington, and procure 
a certificate of such enrollment from said department, which shall there- 
upon be presented to and recorded by the auditor of the county in which 
said stallion or Jack is used for public service. 

In order to obtain the license certificate herein provided for, the owner 
of each stallion or jack shall file a certificate of soundness, signed by a vet- 
erinarian registered to practice in the state of Washington and shall forward 
the veterinarian’s certificate, together with the stud-book certificate of reg- 
istry of the pedigree of the said stallion or Jack, and other necessary papers 
relating to his breeding and ownership to the department of animal hus- 
bandry of the said college. 

The presence of any one of the following named diseases shall disquùlify 
a stallion or jack for public service: 

Bone spavin; ringbone, sidebone, navicular disease. 

Bog spavin; curb with eurby formation of hock. 

Glanders, farey, maladie du coit; urethal gleet; mange; melanosis; 
and the department of animal husbandry is hereby authorized to refuse its 
certificate of enrollment to any stallion or jack affected with any one of 
the diseases hereby specified and to revoke the previously issued enrollment 
certificate of any stallion or jack found on investigation of the department 
to be so infected. [L. 11, p. 483, §1.} 
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§ 3165-2. Standard Used. 

The professor of animal husbandry of the said college whose duty it 
shall be to examine and pass upon the merits of each pedigree submitted, 
shall use as his standard for action the stud-books and signatures of the 
duly authorized officers of the various horse or jack pedigree registry asso- 
ciations, societies or companies recognized by the department of agriculture, 
Washington D. C., and shall accept as purebred and entitled to a license 
certificate as such, each stallion or jack for which a pedigree registry cer- 
tificate is furnished bearing the signature of the duly authorized officers 
of a government recognized and approved stud-book. [L. 11, p. 484, § 2.] 


§ 3165-3. Posting Certificate. 

The owner of any stallion or jack used for public service in this state 
shall post and keep affixed, during the entire breeding seasons, copies of 
the license certificate of such stallion or jack, issued under the provisions 
of the next succeeding section, in a conspicuous place both within and upon 
the outside of every stable or building where the said stallion or jack is 
used for public service at his home or elsewhere. [L. 11, p. 484, § 3.] 


§ 3165-4. Forms of Certificate. 
Subd. 1. The license certificate issued for a stallion or jack ‘whose sire 
and dam are of pure breeding and the pedigree of which is registered in a 


stud-book recognized by the government department of agriculture, shall 
be in the following form: 


THE STATE COLLEGE OF WASHINGTON, 
DEPARTMENT OF ANIMAL HUSBANDRY. 
CERTIFICATE OF PURE-BRED STALLION OR JACK NO. ——. 
The pedigree of the stallion or jack (name) ——. Owned by 
Described as follows: (Color) (Breed) Foaled in the year : 
has been examined at the state college, and it is hereby certified that the 
gaid stallion or jack is of pure breeding and is registered in a stud book 
recognized by the department of agriculture, Washington, D. C. 
(Signature) ————__________—___, 
0 Professor of Animal Husbandry. 
Subd. 2. The license certificate issued for a stallion or jack whose sire 
or dam is not of pure breeding shall be in the following form: 


THE STATE COLLEGE OF WASHINGTON, 
DEPARTMENT OF ANIMAL HUSBANDRY. © 
CERTIFICATE OF GRADE STALLION OR JACK NO. ——. 
The pedigree of the stallion or jack (name) Owned by ——. 
Described as follows: (Color) Foaled in the year , has been 
examined at the state college, and it is found that the said stallion or jack 
is not of pure breeding and is, therefore, not eligible for registration in 


any stud book recognized by the department of agriculture, Washington, 
D. C. 


(Signature) ——————————, 
Professor of Animal Husbandry. 
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Subd. 3. The license certificate issued for a stallion whose sire and dam 
are pure bred, but not of the same breed, shall be in the following form: 


THE STATE COLLEGE OF WASHINGTON, 
DEPARTMENT OF ANIMAL HUSBANDRY. 
CERTIFICATE OF CROSS-BRED STALLION NO. ——. 
The pedigree of the stallion (name) Owned by ——. 
Described as follows: (Color) Foaled in the year , has been exam- 
ined at the state college and it is found that his sire is registered in the 
and his dam in the 
Such being the case, the said stallion is not eligible for registration in any 
stud book recognized by the department of agriculture, Washington, D. C. 
(Signature) ———___—_———__,, 
7 Professor of Animal Husbandry. 
Subd. 4. The license certificate issued for a nonstandard-bred stallion 
shall be used in the following form: 


THE STATE COLLEGE OF WASHINGTON, 
DEPARTMENT OF ANIMAL HUSBANDRY. 
CERTIFICATE OF NONSTANDARD-BRED STALLION NO. ——. 
The pedigree of the stallion (name) Owned by ——. 

Described as follows: (Color) Foaled in the year , has been exam- 
ined at the state college, and it is found that the stallion is not eligible 
to registration as standard-bred, and for the purpose of the license is not 
pure bred, although recorded in the nonstandard department of the 
American Trotting Register, 


(Signature) —————_—__—_—____—- 
Professor of Animal Husbandry, 
[L. 11, p. 484, $ 4.] 


§ 3165-5. Form of Poster—Fee for Certificate—Assignment. 

Each bill and poster issued by the owner of any stallion or jack enrolled 
under this act, or uscd by him or his agent for advertising such stallion or jack’s 
certificate of enrollment shall be printed in bold-face type, not smaller than 
long primer, on said bill or poster, and the first mention thereon of the name 
of the stallion or jack shall be preceded by the words: Pure-bred,’’ grade, 
‘“cross-bred,’’ or nonstandard-bred, in accordance with the wording of the 
certificate of enrollment; and it shall be illegal to print upon the poster any 
misleading reference to the breeding of the stallion or jack, his sire or his 
dam, or to be used upon such bill or poster the portrait of a stallion or jack 
in a misleading way; and each newspaper advertisement printed to advertise 
any stallion or jack for public service shall show the enrollment certificate 
number and state whether it reads ‘‘pure-bred,’’ grade, “‘cross-bred,’’ or 
‘“nonstandard-bred.’’ 

A fee of two dollars shall be paid to the department of animal husbandry 
of said college for the examination and enrollment of each pedigree and for 
the issuance of a license certificate, in accordance with the breeding for the 
stallion or jack as above provided, and a renewal license fee of one dollar shall 
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be paid to said department every second year from the date of the issuance of 
the original license certificate. 

Upon the transfer of the ownership of any stallion or jack enrolled under 
the provisions of this act, the certificate of enrollment may be transferred to 
the transferee by said department upon submittal of satisfactory proof of 
such transfer and upon payment of the fee of fifty cents; and a fee of fifty 
cents shall be paid for a duplicate license certificate issued where proof is given 
of loss or destruction of the original certificate. [L. 11, p. 486, § 5.] 


§ 3165-53. Certificate for Animals Brought into State. 

Any person, firm or corporation bringing any stallion or jack into the 
state shall within sixty days thereafter procure the license certificate provided 
for in section 3165-1. Any person, firm or corporation offering any stallion or 
jack for sale for breeding purposes shall first procure the license certificate 
provided for in section 3165-1. [L. 11, p. 487, § 5½.] 


§ 3165-6. Penalty. 

Any person, firm, or corporation violating any of the provisions of this 
act shall be guilty of a misdemeanor and upon conviction thereof be fined in 
any sum not exceeding fifty dollars and for each and every subsequent viola- 
tion of the provisions of this act shall be guilty of a misdemeanor and subject 
to a fine of not less than fifty dollars. [L. 11, p. 487, § 6.] 


§ 3165-7. Complaint of Unsoundness. 

When a complaint is made to the department of animal husbandry that 
a stallion or jack is unsound, and, on investigation, an examination is by the 
department deemed necessary, such examination shall be made by the state 
veterinarian, or his deputy; but the owner of the stallion or jack shall have 
the right to select some registered veterinarian to act with the state veterin- 
arian, and in case these two shall fail to agree they shall appoint a third regis- 
terea veterinarian to act as referee, and his decision shall be final. [L. 11, 
p. 487, § 7.] 


$ 3165-8. Annual Report. 

All moneys collected under the provisions of this act shall be expended 
by the professor of animal husbandry under the direction of the board of 
regents, in carrying out the provisions thereof, and such officer shall take 
vouchers for all moneys disbursed and shall keep an account of all moneys 
received and disbursed and shall make an annual report thereof, which report 
shall be published with and as a part of the annual report of the agricultural 
experiment station of said state college. If, at the expiration of any fiscal 
year, there shall be on hand moneys in excess of the disbursements made under 
the provisions of this act for the preceding year, such moneys shall be trans- 
mitted to the state treasurer and placed in the general fund. [L. 11, p. 487, 
$ 8.] 
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CHAPTER IV. 


STOCK RUNNING AT LARGE. 
§§ 8166-3172. 
Repealed. See L. 11, p. 94, $ 6. 


§ 3172-1. Livestock Area. 

That the board of county commissioners of any county of this state shall 
have the power to designate by an order made and published, as provided in 
section 3172-3, certain territory within such county in which it shall be 
unlawful to permit livestock of any kind to run at large: Provided, That 
no territory so designated shall be less than two square miles in area: And 
provided further, That this act shall not affect counties having adopted town- 
ship organization. [L. 11, p. 93, § 1.] 


§ 3172-2. Petition—Notice—Hearing. 

Whenever ten residents within a proposed district shall file with the 
county auditor a petition, asking, within the territory therein named, no live- 
stock of any kind shall be permitted to run at large, the county commissioners 
shall, at their next meeting, make an order fixing a time and place when a 
hearing will be had upon such petition, which time shall not be less than 
twenty days nor more than ninety days from the filing of such petition; and 
shall cause notice of the time to be given by publishing such notice in some 
newspaper having a general circulation within such territory for three suc- 
cessive wecks before the day fixed in such order; if there be no newspaper 
having a general circulation in such territory, then by posting such notice in 
three public places in such territory at least twenty days before the day of 
hearing, and such notice shall set forth the petition. It shall be the duty of 
the board of county commissioners at the time fixed for such hearing, or at 
the time to which such hearing may be adjourned, to hear all persons inter- 
ested in the question presented by such petition, and to determine whether 
such district shall be created. [L. 11, p. 93, § 2.] 


§ 3172-3. Commissioners Make Order. 

If the board of county commissioners shall determine to prohibit the 
running at large of livestock within the territory described in such petition or 
in any portion thereof, it shall make an order defining the boundaries of such 
territory, which shall be entered upon the records and published in a news- 
paper having general circulation in such territory for four successive weeks, 
or by posting in three public places in such territory for four weeks. [L. 11, 


p. 94, 8 3.] 


§ 3172-4. Penalty. 

Any person, or any agent, employee or representative of a corporation, 
violating any of the psovisions of such order after the same shall have been 
published or posted as provided in section 3172-3, shall be guilty of 
a misdemeanor, and on conviction thereof shall be punished by a fine of not 
less than two dollars, nor more than ten dollars, for each offense, and it shall 
be the duty of the prosecuting attorney of such county, on complaint of any 
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resident or freeholder of said territory, to forthwith enforce the provisions 
of this section. [L. 11, p. 94, § 4.] i 


§ 3172-5. Swine not Permitted at Large. 

The owner of swine shall not allow them to run at large at any time or 
within any territory, and any violation of this section shall render such owner 
liable to the penalties provided for in section 3172-4: Provided, That 
swine may be driven upon the highways while in charge of sufficient attend- 
ants. [L. 11, p. 94, § 5.) 


CHAPTER V. 
DAMAGES BY DOMESTIC ANIMAIA. 


§ 3197. Trespass by Sheep on Lands of Another. 

It shall be unlawful in this state for sheep to enter any land or lands, 
inclosed or uninclosed, belonging to or in the possession of any person other 
than the owner of such sheep, unless by the consent of the owner of said land 
other than the public lands of the United States. [L. 13, p. 519, § 1.] 


§ 3198. Penalty for Driving Sheep upon Another’s Land. 

Any person, being the owner or having in his possession, charge, or con- 
trol, as herder, or otherwise, any sheep, who shall herd or drive such sheep 
upon the lands of another for the purpose of pasture, against the consent of 
the owner of such lands, shall be deemed guilty of a misdemeanor. [L. 13, 
p. 519, § 2.] 


§ 3202. §§ 3217, 3218. 
Repealed. See L. 13, p. 201, § 14. Repealed. See L. 13, p. 201, § 14. 
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TITLE XVIII. | 
BANKS AND BANKING AND TRUST COMPANIES. 


| CHAPTER II. 
BANKS, INCORPORATION, MANAGEMENT AND LIABILITIES. 


§ 3315. Terms Defined. 

The term banking“ within the meaning of this act shall mean the nego- 
tiations for, the discounting of, promissory notes, drafts, bills of exchange 
and other evidence of indebtedness, receiving deposits, selling and buying ex- 
change, coin and bullion, and loaning money on personal, real and other securi- 
ties, and other kindred financial operations; and also shall be construed and 
held to mean the receiving of moneys on deposit, or savings account subject 
to withdrawal on demand or subject to withdrawal by any method within four 
months from the opening of such account or subject to withdrawal at any 
subsequent time on less than one month’s notice, and shall include any mutual 
or co-operative savings company or association, or a trust company, receiving 
money from time to time from persons, associations or corporations, to be held 
subject to withdrawal as aforesaid, whether received as a direct deposit or by 
way of payment on stock or certificates in any such mutual or co-operative 
association. The provisions of this act shall not be construed to apply to 
building and loan nor savings and loan associations organized under or trans- 
acting business conformably to the laws of this state. The term ‘‘bank’’ as 
used in this act shall be taken to mean and include every association, com- 
pany or corporation (except national banks, and foreign banks not authorized 
to receive deposits) transacting a banking business in this state. The term 
„branch bank,’’ as used in this act, shall be taken to mean an office of deposit 
or discount other than the bank’s principal place of business. [L. 13 p. 463, 


§1.] | 


§ 3316. Incorporation—Amount of Property Required —Oapital Fully Paid 
—Penalty. | 

Any bank, branch bank, or foreign bank which shall receive money on 
deposit, whether on certificate or subject to check or payment on stock of co- 
operative savings associations, or other method of demand withdrawal, or 
subject to withdrawal by any method within four months from the opening 
of such account or subject to withdrawal at any subsequent time on less than 
one month’s notice shall be considered as doing a banking business. And 
promissory notes, receipts, certificates or pass-books issued for money received 
on deposit or for payment on stock of co-operative associations where such 
promissory notes, receipts, certificates or pass-books authorize the owner or 
holder to withdraw such money as aforesaid shall be held to be certificates of 
deposit for the purposes of this act. And every such corporation, bank, 
branch bank or foreign bank receiving deposits as herein defined and provided 
shall be subject to all the provisions of this act and shall be subject to the 
same regulations, visitations and control. [L. 13, p. 464, § 2.] 
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§ 3330. May Hold Real Estate, for What Purposes. 

Any bank transacting business in this state so far as not prohibited by 
the constitution of this state, may purchase, hold and convey real estate for 
the following purposes and no other: 

(1) Such as shall be necessary for the convenient transaction of its busi- 
ness, including with its banking offices, other apartments in the same building 
to rent as a source of income. 

(2) Such as shall be purchased by or conveyed to it in satisfaction, or on 
account of, debts previously contracted in the course of its business. 

(3) Such as it shall purchase at sale under judgments, decrees, liens, or 
mortgage foreclosures, against securities held by it: Provided, That no such 
real estate, except that used in the transaction of its business, shall be carried 
as an asset on the books of the bank for a longer period than five years from 
the date of its purchase. [L. 13, p. 57, § 1.] 


§ 3331. 
See notes to § 2640. 


§ 3339. Use of Words Bank, etc., Prohibited—Penalty. 

No person or persons, association or body corporate, except banks, or trust 
companies, incorporated under the laws of the United States, or the laws of 
the state of Washington, and existing foreign banks now doing business in 
the state of Washington, shall advertise or put forth a sign having thereon any 
of the following words: Bank, Banking Company, ‘‘Trust,’’ or any 
other artificial or corporate name, or words indicating that such person, per- 
sons, association or body corporate is a bank, trust company, or savings bank, 
or shall in any way solicit or receive deposits as an incorporated bank. Every 
person, association, or body corporate, violating the provisions of this act, 
shall be fined not more than one thousand dollars ($1,000.00) per day for each 
day of such violation. From and after the Ist day of January, 1915, no per- 
son, persons, copartnership, association, or body corporate except banks or 
trust companies incorporated under the laws of the United States or the laws 
of the state of Washington and existing foreign banks now doing business in 
the state of Washington, or mutual or co-operative savings companies or asso- 
ciations doing a banking business as defined in section 3315 of this act, shall 
transact a banking business in this state. [L. 13, p. 465, § 3.] 


§ 33393. Private Banks to Incorporate—Stock. 

All firms or individuals who on January 1, 1913, were conducting private 
banks and receiving deposits as such and who desire to do a banking business 
on and after January 1, 1915, shall prior to that time incorporate under the 
laws of this state applicable thereto, and the capital stock of such corporation 
shall be in such a sum as is required by existing law, all of which shall be 
subscribed and at least ten thousand dollars thereof paid in in cash, and the 
balance of said capital stock must be paid in at such time and in such amounts 
as shall be required by the state bank examiner. [L. 13, p. 466, § 4.] 


§ 3340. Deception as to Incorporation of Bank. 
Any person or persons who shall put up, or cause to be put up, or exhibit, 
any sign or advertisement, purporting thereby to be an incorporated bank, or 
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shall do business under a corporate name when they are not such, shall, on 
conviction thereof, be adjudged guilty of a misdemeanor, and punished by a 
fine not exceeding two hundred dollars. [L. 13, p. 466, § 5.] 


§ 3340-1. Validity. 

If any section, subdivision, sentence or clause of this act, for any reason, 
be held to be unconstitutional, such decision shall not affect the validity of 
the remaining portions of this act. [L. 13, p. 466, § 6.] 


CHAPTER III. 
TRUST COMPANIES, INCORPORATION, POWERS AND DUTIES. 


§ 3346. Formation — Name — Capital, Subscription and Payment of— 
Shares. 

Seven or more persons of full age may become a trust company on the 
terms and conditions and subject to the liabilities prescribed in this act; the 
name of every company formed under this act shall contain the word trust, 
but shall not be that of any other existing corporation of this state; the capi- 
tal stock of such trust company hereafter organized shall not be less than one 
hundred thousand dollars: Provided, That in cities having less than 25,000 
inhabitants such companies may be organized with $50,000.00 capital, and in 
cities having less than 10,000 inhabitants, such companies may be organized 
with $25,000 capital, and shall be divided into shares of one hundred dollars 
each, all of which shall be paid in cash before any trust company shall be 
authorized to transact any business, and such payment shall be certified to the 
secretary of state under oath by the president and treasurer or secretary of 
the trust company; hereafter no corporation shall be organized for the pur- 
pose of carrying on a trust company business in the state of Washington, 
except under this act, and no company hereafter organized under any other 
act shall use the word trust“ as a part of its name: Provided, That this act 
and chapter shall not apply to any foreign corporations engaged in the busi- 
ness of loaning money on mortgage security which does not accept deposits or 
receive from citizens of the state of Washington property or money in trust 
or on deposit or for investment. In case any foreign corporation whose name 
contains the word ‘‘trust,’’ or whose articles of incorporation empower it to 
do a trust business, desires to engage in business of loaning money on mort- 
gage security in this state, it shall file in addition to its articles of incorpora- 
tion or association, a resolution of its governing board, duly attested by its 
president and secretary, expressly stating that it will not receive deposits in 
the state of Washington or accept from citizens and residents of the state of 
Washingon property and money, or either, in trust for investment. [L. 11, 
p. 499, § 1.] 

The fact that a realty and investment subscribers, since only the state can question 
company is acting ultra vires in violation the acts of the company on that ground: 


of the trust company act is not ground for Frost v. Puget Sound Realty Associates, 57 
the appointment of a receiver at the suit of Wash. 629, 107 Pac. 1029, 


§ 3349. Corporate Powers. 
As soon as the certificate of authority 1s issued by the bank examiner as 
provided in the preceding section, the persons named in the articles of incor- 
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poration and their successors shall thereupon and thereby become a corporation 
and shall have power: 

(1) To act as the fiscal or transfer agent of any state, municipality, body 
politic or corporation, and in such capacity to receive and disburse money. 

(2) To transfer, register and countersign certificates of stock, bonds, or 
other evidences of indebtedness, and to act as agent of any corporation, 
foreign or domestic, for any purpose now or hereafter required by statute or 
otherwise. 

(3) To receive deposits of trust moneys, securities and other personal 
property from any person or corporation, and to loan money on real or per- 
sonal securities, and to discount and negotiate promissory notes, drafts, bills 
of exchange and other evidences of debt; and to buy, sell and exchange coin 
and bullion. | 

(4) To lease, hold, purchase and convey any and all real property neces- 
sary for and convenient in the transaction of its business, or which the pur- 
poses of the corporation may require, or which it shall acquire in satisfaction 
or partial satisfaction of debts due the corporation under sales, judgments or 

mortgages, or in settlement or partial settlement of debts due the corporation 
from any of its debtors. 

(5) To act as trustee under any mortgage or bond issued by any munici- 
pality, body politic or corporation, and to accept and execute any other 
municipality or corporate trust not inconsistent with the laws of this state. 

(6) To aecept trusts from, and execute trusts for, married women, in respect 
to their separate property, and to be their agent in the management of such 
property, or to transact any business in relation thereto. 

(7) To act under the order, or appointment of any court of record as guard- 
lan, receiver or trustee of the estate of any minor, and as depository of any 
moneys paid into court, whether for the benefit of any such minor or other 
person, corporation or party. 

(8) To take, accept and execute any and all such legal trusts, duties and 
powers in regard to the holding, management and disposition of any estate, 
real or personal, and the rents and profits thereof, or the sale thereof, as may 
be granted or confided to it by any court of record, or by any person, corpora- 
tion, municipal or other authority, and it shall be accountable to [all] parties 
in interest for the faithful discharge of every such trust, duty or power which 
it may so accept. 

(9) To take, accept and execute any and all such trusts and powers of what- 
ever nature or description as may be conferred upon or intrusted or com- 
mitted to it by any person or persons or by any body politic, corporation or 
other authority, by grant, assignment, transfer, devise, bequest or otherwise, 
or which may be intrusted or committed or transferred to it or vested in it 
by order of any court of record, and to receive, take and hold any property 
or estate, real or personal, which may be the subject of any such trust. 

(10) To purchase, invest in and sell stocks, promissory notes, bills of ex- 
change, bonds, debentures and mortgages and other securities; and when 
moneys are borrowed or received on deposit, or for investment, the bonds or 
obligations of the company may be given therefor, but it shall have no right 
to issue bills to circulate as money. 
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(11) To be appointed and accept the appointment of assignee or trustee, 
under any assignment for the benefit of creditors of any debtor, made pursu- 
ant to any statute or otherwise. 

(12) To act under the order or appointment of any court of record or 
otherwise as receiver or trustee of the estate or property of any person, firm, 
association or corporation. 

(13) To be appointed and to accept the appointment of executor of, or 
trustee under, the last will and testament, or administrator with or without 
the will annexed, of the estate of any deceased person, and to be appointed 
and to act as guarc:..n of the estates of lunatics, idiots, persons of unsound 
mind and habitual drunkards: Provided, however, The power hereby granted 
to trust companies to act as guardian or administrator, with or without the will 
annexed, shall not be construed to deprive parties of the prior right to have 
issued to them letters of guardianship, or of administration, as such right now 
exists under the laws of this state; and, be it further provided, That no trust 
company or other corporation, organized under this chapter which advertises 
that it will furnish legal advice, construct and prepare wills or do other legal 
work for its customers shall be permitted to act in the capacity as executor, 
trustee, assignee or otherwise serve in any fiduciary capacity; any such trust 
company or other corporation whose officers or agents shall solicit legal busi- 
ness for and on behalf of such trust company or corporation shall be disquali- 
fied from acting as trustee, assignee or from serving in any fiduciary capacity 
and shall be ineligible for appointment as such in any of the courts of this state. 

(14) To exercise the powers conferred on and to carry on the business of a 
safe deposit company. 

(15) To collect coupons on, or interest upon, all manner of securities when 
authorized so to do by the parties depositing the same. 

(16) To receive and manage any sinking fund of any corporation, upon 
such terms as may be agreed upon between such corporation and those deal- 
ing with it. 

(17) Generally to execute trusts of every description not inconsistent with 
the laws of this state or of the United States. 

(18) To receive money on deposit to be subject to check or to be repaid in 
such manner and on such terms, and with or without interest, as may be 
agreed upon by the depositor and the said trust company. 

(19) To make and certify abstracts of title to real property and to insure 
any person or corporation claiming to own or to have any interest in any real 
property or encumbrance thereon by mortgage, lease, lien, contract or other- 
wise against loss by reason of hens, encumbrances or imperfections of title, or 
any adverse claim of title: Provided, however, That no company organized 
under this chapter shall be subject to any other insurance law of the state of 
Washington: Provided, further, That no trust company engaged in the busi- 
ness of banking shall be permitted to do any of the acts mentioned in this 
subdivision. [L. 13, p. 640, § 1.] 
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CHAPTER IV. 
GENERAL PROVISIONS. 


§ 3364. Withdrawal of Joint Deposits. 
When a deposit has been made, or shall hereafter be made in any bank 


or trust company transacting business in this state in the name of two or 
more persons, payable to any of such persons, such deposit or any part thereof, 
or interest, or dividend thereon, may be paid to any of said persons, whether 
the others be living or not, and the receipt or acquittance of the person so 
paid shall be a valid and sufficient release and discharge to such bank or trust 
company for any payment so made. [L. 13, p. 6, $ 1.] 
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GENERAL STATUTES, 


TITLE XIX. 
BILLS AND NOTES. 


| CHAPTER I. 
BILLS OF LADING AND RECEIPTS BY WAREHOUSEMEN. 


§ 3369. 


An instrument in writing signed by the 
agent of a warehouseman, describing freight 
so as to identify it, stating the names of the 
owners, terms of storage, and promising a 
delivery upon surrender of the writing, is 
a warehouse receipt, within this section: 
Nowell v. Seattle Transfer Co., 63 Wash. 685, 
116 Pac. 287. 


A warehouseman who issued a warehouse 


receipt in exchange for a railroad delivery 
order without obtaining possession of the 


goods, as required by this section, cannot 
evade liability for the loss of the goods, 
where it retained storage charges for two 
years, knowing that the goods were lost and 
never in possession, and not notifying the 
owners of the loss: Nowell v. Seattle Trans- 
fer Co., 63 Wash. 685, 116 Pac. 287. 

As to the negotiability of warehouse 
receipts, see note in 17 Ann. Cas. 670. 

As to the general liability of warehouse- 
men, see note in 136 Am. St. Rep. 245. 


§ 3369-1. Persons Who may Issue Receipts. 
Warehouse receipts may be issued by any warehouseman, and must be 


issued in manner and form as provided by this act. 


[L. 13, p. 279, § 1. 


§ 3369-2. Form of Receipts— Essential Terms. 
Warehouse receipts need not be in any particular form, but every such 
receipt must embody within its written or printed terms: 
(a) The location of the warehouse where the goods are stored. 


(b) The date of issue of the receipt. 


(e) The constructive number of the receipt. 
(d) A statement whether the goods received will be delivered to the bearer, 
to a specified person or to a specified person or his order. 


(e) The rate of storage charges. 


(f) A description of the goods or of the packages containing them. If the 
same be issued for wheat it shall specifically state the variety of wheat by name. 
(g) The signature of the warehouseman, which may be made by his author- 


ized agent. 


(h) If the receipt is issued for goods of which the warehouseman is owner, 
either solely or jointly or in common with others, the fact of such ownership; 


and 


(i) A statement of the amount of advances made and of liabilities incurred 


for which the warehouseman claims a lien. 


If the precise amount of such ad- - 


vances made or of such liabilities incurred is, at the time of the issue of the 
receipt unknown to the warehouseman or to his agent who issues it, a state- 
ment of the fact that advances have been made, or liabilities incurred and the 
purpose thereof is sufficient. 

A warehouseman shall be liable to any person injured thereby, for all 
damage caused by the omission from a negotiable receipt of any of the terms 
herein required. [L. 13, p. 279, § 2.] 
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$ 8800-3. Form of Receipt—What Terms may be Inserted. 

A warehouseman may insert in a receipt, issued by him, any other terms 
and conditions: Provided, That such terms, and conditions shall not: 

(a) Be contrary to the provisions of this act. 

(b) In any wise impair his obligation to exercise that degree of care in the 
safekeeping of the goods intrusted to him which a reasonably careful man 
would exercise in regard to similar goods of his own; and any provisions 80 
inserted contrary to the provisions of this act, shall, so far as they conflict 
with the provisions thereof be void. [L. 13, p. 280, § 3.] 


§ 3369-4. Definition of a Non-negotiable Receipt. 
A receipt in which it is stated that the goods received will be delivered to 


the depositor, or to any other specified person, is a non-negotiable receipt. 
[L. 13, p. 280, § 4.] 


§ 3369-5. Definition of a Negotiable Receipt. 


A receipt in which it is stated that the goods received will be delivered 
to the bearer, or to the order of any person named in such receipt is a nego- 
table receipt. 

No provision shall be inserted in a negotiable receipt that it is non-nego- 
tiable. Such provision, if inserted, shall be void. [L. 13, p. 280, § 5.] 


§ 3369-6. Duplicate Receipts must be so Marked. 

When more than one negotiable receipt is issued for the same goods, the 
word “‘duplicate’’ shall be plainly placed upon the face of every such receipt, 
except the one first issued. A warehouseman shall be liable for all damage 
caused by his failure so to do to anyone who purchased the subsequent receipt 
for value supposing it to be an original, even though the purchase be after 
the delivery of the gocds by the warehouseman to the holder of the original 
receipt. [L. 13, p. 281, § 6.] 


$ 3369-7. Failure to Mark Not Negotiable.“ 

A non-negotiable receipt shall have plainly placed upon its face by the 
warehouseman issuing it non-negotiable or not negotiable.’’ In case of 
the warehouseman’s failure to do so, a holder of the receipt who purchased it 
for value, supposing it to be negotiable, may, at his option, treat such receipt 
as imposing upon the warehouseman the same liabilities he would have in- 
curred had the receipt been negotiable. This section shall not apply, how- 
ever, to letters, memoranda, or written acknowledgment of an informal char- 
acter. [L. 13, p. 281, § 7.] 


§ 3369-8. Obligation of Warehouseman to Deliver. 

A warehouseman, in the absence of some lawful excuse provided by this 
act, is bound to deliver the goods upon a demand made either by the holder 
of a receipt for the goods or by the depositor, if such demand is accompanied 
with: 

(a) An offer to satisfy the warehouseman’s lien. 
(b) An offer to surrender the receipt if negotiable, with such indorsements 
as would be necessary for the negotiation of the receipt; and 
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(e) A readiness and willingness to sign, when the goods are delivered, an 
acknowledgment that they have been delivered, if such signature is requested 
by the warehouseman. In case the warehouseman refuses or fails to deliver 
the goods in compliance with a demand by the holder or depositor so accom- 
panied, the burden shall be upon the warehouseman to establish the existence 
of a lawful excuse for such refusal. [L. 13, p. 281, § 8.] 


§ 3369-9. Justification of Warehouseman in Delivering. 
A warehouseman is justified in delivering the goods, subject to the pro- 

visions of the three following sections, to one who is, 

(a) The person lawfully entitled to the possession of the goods, or his agent. 

(b) A person who is either himself entitled to delivery by the terms of a 
non-negotiable receipt issued for the goods, or who has written authority from 
the person so entitled either indorsed upon the receipt or written upon another 
paper; or 

(c) A person in possession of a negotiable receipt by the terms of which 
the goods are deliverable to him or order or to bearer, or which has been 
indorsed to him or in blank by the person to whom delivery was promised 
by the terms of the receipt or by his n or immediate indorsee. [L. 13, 
p. 282, § 9.] 


§ 3369-10. Warehouseman’s Liability for Misdelivery. 
Where a warehouseman delivers the goods to one who is not in fact 
lawfully entitled to the possession of them, the warehouseman shall be liable 
as for conversion to all having a right of property or possession in the goods 
if he delivered the goods otherwise than is authorized by subdivision (b) and 
(c) of the preceding section and though he delivered the goods as authorized 
by said subdivisions he shall be so liable, if prior to such delivery he had either, 
(a) Been requested, by or on behalf of the person lawfully entitled to right 
of property or possession in the goods, not to make such delivery; or 
(b) Had information that the delivery about to be made was to one not 
lawfully entitled to the possession of the goods. [L. 13, p. 282, 3 10.] 


§ 3369-11. Negotiable Receipts must be Canceled When Goods Delivered. 

Except as provided in sections 3369-36, where a warehouseman delivers 
goods for which he had issued a negotiable receipt, the negotiation of which 
would transfer the right to the possession of the goods, and fails to take up 
and cancel the receipt, he shall be liable to anyone who purchases for value 
in good faith such receipt, for failure to deliver the goods to him, whether 
such purchaser acquired title to the receipt before or after the delivery of 
the goods by the warehouseman. [L. 13, p. 283, § 11.] 


§ 3368-12. Negotiable Receipts must be Canceled or Marked When Part 
of Goods Delivered. 

Except as provided in section 3369-36, where a warehouseman delivers 
part of the goods for which he had issued a negotiable receipt and fails either 
to take up and cancel such receipt, or to place plainly upon it a statement 
of what goods or packages have been delivered he shall be liable, to anyone 
who purchases for value in good faith such receipt, for failure, to deliver 
all the goods specified in the receipt, whether such purchaser acquired title 


216 


BILLS AND NOTES. $$ 3860-12—3369-16 


to the receipt before or after the delivery of any portion of the goods by the 
warehouseman. [L. 13, p. 283, § 12.] 


§ 3369-13. Altered Receipts. 

The alteration of a receipt shall not excuse the warehouseman who issued 

it from any liability if such alteration was: 
(a) Immaterial 
(b) Authorized, or 
(c) Made without fraudulent intent. 

If the alteration was authorized, the warehouseman shall be liable ae- 
cording to the terms of the receipt as altered. If the alteration was unauthor- 
ized, but made without fraudulent intent, the warehouseman shall be liable 
according to the terms of the receipt, as they were before alteration. 

Material and fraudulent alteration of a receipt shall not excuse the ware- 
houseman who issued it from liability to deliver, according to the terms of 
the receipt as originally issued, the goods for which it was issued, but shall 
excuse him from any other liability to the person who made the alteration 
and to any person who took with notice of the alteration. Any purchaser 
of the receipt for value without notice of the alteration shall acquire the same 
rights against the warehouseman which such purchaser would have acquired 
if the receipt had not been altered at the time of the purchase. [L. 13, p. 283, 
$ 13.) 


§ 3369-14. Lost or Destroyed Receipts. 

Where a negotiable receipt has been lost or destroyed, a court of com- 
petent jurisdiction may order the delivery of the goods upon satisfactory 
proof of such loss or destruction and upon the giving of a bond with suffi- 
cient sureties to be approved by the court to protect the warehouseman from 
any liability or expense, which he or any person injured by such delivery 
may incur by reason of the original receipt remaining outstanding. The court 
may also in its discretion order the payment of the warehouseman’s reasonable 
costs and counsel fees. 

The delivery of the goods under an order of the court, as provided in 
this section, shall not relieve the warehouseman from liability to a person 
to whom the negotiable receipt has been or shall be negotiated for value with- 
out notice of the proceedings or of the delivery of the goods. [L. 13, p. 284, 
$ 14.] 


$ 3369-15. Effect of Duplicate Receipts. 

A receipt upon the face of which the word duplicate“ is plainly placed 
is a representation and warranty by the warehouseman that such a receipt 
is an accurate copy of an original receipt properly issued and uncanceled at 
the date of issue of the duplicate, but shall impose upon him no other liability. 
IL. 13, p. 284, § 15.) 


§ 3369-16. Warehouseman cannot Set Up Title in Himself. 
No title or right to the possession of the goods, on the part of the ware- 
ouseman, unless such title or right is derived directly or indirectly from a 
transfer made by the depositor at the time of or subsequent to the deposit 
or storage, or from the warehouseman’s lien, shall excuse the warehouseman 
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from liability for refusing to deliver the goods according to the terms of the 
receipt. [L. 13, p. 284, § 16.] 


§ 3369-17. Interpleader of Adverse Claimants. 

If more than one person claim the title or possession of the goods, the 
warehouseman may, either as a defense to an action brought against him for 
nondelivery of the goods, or as an original suit, whichever is appropriate, re- 
quire all known claimants to interplead. [L. 13, p. 285, § 17.] 


§ 3369-18. Warehouseman has Reasonable Time to Determine Validity of 
Claims. 

If some one other than the depositor or person claiming under him has a 
claim to the title or possession of the goods, and the warehouseman has infor- 
mation of such claim, the warehouseman shall be excused from liability for 
refusing to deliver the goods, either to the depositor or person claiming under 
him, or to the adverse claimant, until the warehouseman has had a reasonable 
time to ascertain the validity of the adverse claim or to bring legal proceedings 
to compel all claimants to interplead. [L. 13, p. 285, § 18.] 


§ 3369-19. Adverse Title No Defense. 

Except as provided in the two preceding sections and in sections 3369-9 
and 3369-36, no right or title of a third person shall be a defense to an 
action brought by the depositor or person claiming under him against the 


warehouseman for failure to deliver the goods according to the terms of the 
receipt. [L. 13, p. 285, § 19.] 


§ 3369-20. Liability for Nonexistence or Misdescription of Goods. 

A warehouseman shall be liable to the holder of a receipt for damages 
caused by the nonexistence of the goods or by failure of the goods to cor- 
respond with the description thereof in the receipt at the time of its issue. 
If, however, the goods are described in a receipt merely by a statement of 
marks or labels upon them, or upon packages containing them, or by a 
statement that the goods are said to be goods of a certain kind, or that pack- 
ages containing the goods are said to contain goods of a certain kind, or by 
words of like purport, such statements, if true, shall not make liable the ware- 
houseman issuing the receipt, although the goods are not of the kind which 
the marks or labels upon them indicate, or of the kind they were said to be 
by the depositor. [L. 13, p. 285, § 20.] 


§ 3369-21. Liability for Care of Goods. 

A warehouseman shall be liable for any loss or injury to the goods 
caused by his failure to exercise such care in regard to them as a reason- 
ably careful owner of similar goods would exercise, but he shall not be 
liable, in the absence of an agreement to the contrary, for any loss or injury 
to the goods which could not have been avoided by the exercise of such care. 
[L. 13, p. 286, S 21.] 


§ 3369-22. Goods must be Kept Separate. 

Except as provided in the following section, a warehouseman shall keep 
the goods so far separate from goods of other depositors, and from other 
goods of the same depositor for which a separate receipt has been issued, 
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as to permit at all times the identification and redelivery of the goods de- 
posited. [L. 13, p. 286, § 22.) 


§ 3369-23. Fungible Goods Commingled, if Authorized. 

If authorized by agreement or by custom, a warehouseman may mingle 
fungible goods with other goods of the same kind and grade. - In such cases 
the various depositors of the mingled goods shall own the entire mass in com- 
mon, and each depositor shall be entitled to such portion thereof as the 
amount deposited by him bears to the whole. [L. 13, p. 286, § 23.] 


§ 3369-24. Liability of Warehouseman to Depositors of Commingled Goods. 

The warehouseman shall be severally liable to each depositor for the 
care and redelivery of his share of such mass to the same extent and under 
the same circumstances as if the goods had been kept separate. [L. 13, p. 
286, § 24.] 


§ 3369-25. Attachment or Levy upon Goods for Which a Negotiable 
Receipt has Been Issued. | 

If goods are delivered to a warehouseman by the owner or by a per- 
son whose act in conveying the title to them to a purchaser in good faith 
for value would bind the owner, and a negotiable receipt is issued for them, 
they cannot thereafter, while in the possession of the warehouseman, be at- 
tached by garnishment or otherwise, or be levied upon under an execu- 
tion unless the receipt be first surrendered to the warehouseman or its ne- 
gotiation enjoined. The warehouseman shall in no case be compelled to 
deliver up the actual possession of the goods until the receipt is surrendered 
to him or impounded by the courts. [L. 13, p. 287, § 25.] 


§ 3369-26. Oreditors’ Remedies to Reach Negotiable Receipts. 

A creditor whose debtor is the owner of a negotiable receipt shall be 
entitled to such aid from courts of appropriate jurisdiction, by injunction 
and otherwise, in attaching such receipts or in satisfying the claim by means 
thereof, as is allowed at law or in equity, in regard to property which cannot 
readily be attached or levied upon by ordinary legal process. [L. 13, p. 287, 
§ 26. ] 


§ 3369-27. Claims Included in Warehouseman’s Lien. 

Subject to the provisions of section 3369-30, a warehouseman shall have 
a lien on goods deposited or on the proceeds thereof in his hands, for all 
lawful charges for storage and preservation of the goods; also for all lawful 
claims for money advanced, interest, insurance, transportation, labor, weigh- 
ing, coopering and other charges and expenses in relation to such goods; 
also for all reasonable charges and expenses for notice, and advertisements of 
sale, and for sale of the goods, where default has been made in satisfying 
the warehouseman’s lien. [L. 13, p. 287, § 27.] 


§ 3360-28. Against What Property the Lien may be Enforced. 
Subject to the provisions of section 3669-30, a warehouseman’s lien may 


be enforced : 
(a) Against all goods, whenever deposited, belonging to the person who 
ia liable as debtor for the claims in regard to which the lien is asserted, and 
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(b) Against all goods belonging to others which have been deposited at 
any time by the person who is liable as debtor for the claims in regard to 
which the lien is asserted, if such person had been so intrusted with the pos- 
session of the goods that a pledge of the same by him at the time of the 
deposit to one who took the goods in good faith for value would have been 
valid. [L. 13, p. 287, § 28.) 


§ 3369-29. How the Lien may be Lost. 
A warehouseman loses his lien upon goods, 
(a) By surrendering possession thereof, or 
(b) By refusing to deliver the goods when a demand is made with which 
he is bound to comply under the provisions of this act. [L. 13, p. 288, § 29.] 


§ 3368-30. Negotiable Receipt must State Charges for Which Lien is 

Claimed. 

If a negotiable receipt is issued for goods, the warehouseman shall have 

no lien thereon, except for charges for storage of those goods subsequent 

to the date of the receipt, unless the receipt expressly enumerates other 

charges for which a lien is claimed. In such case there shall be a lien for 

the charges enumerated so far as they are within the terms of section 3669-27, 

although the amount of the charges so enumerated is not stated in the re- 
ceipt. [L. 13, p. 288, § 30.] 


§ 3369-31. Warehouseman Need not Deliver Until Lien is Satisfied. 

A warehouseman having a lien valid against the person demanding the 
goods may refuse to deliver the goods to him until the lien is satisfied. 
[L. 13, p. 228, § 31.] 


§ 3369-32. Warehouseman’s Lien Does not Preclude Other Remedies. 

Whether a warehouseman has or has not a lien upon the goods, he is 
entitled to all remedies allowed by law to a creditor against his debtor, for 
the collection from the depositor of all charges and advances which the de- 
positor has expressly or impliedly contracted with the warehouseman to pay. 
[L. 13, p. 288, § 32.] 


§ 3369-33. Satisfaction of Lien by Sale. 

A warehouseman’s lien for a claim which has become due may be satis- 
fied as follows: | 

The warehouseman shall give a written notice to the person on whose ac- 
count the goods are held, and to any other person known by the warehouse- 
man to claim an interest in the goods. Such notice shall be given by deliv- 
ery in person or by registered letter addressed to the last known place of 
business or abode of the person to be notified. The notice shall contain: 

(a) An itemized statement of the warehouseman’s claim, showing the sum 
due at the time of the notice and the date or dates when it became due. 

(b) A brief description of the goods against which the lien exists. 

(c) A demand that the amount of the claim as stated in the notice, and 
of such further claim, as shall accrue, shall be paid on or before a day men- 
tioned, not less than ten days from the delivery of the notice, if it is per- 
sonally delivered, or from the time when the notice should reach its destination, 
according to the due course of post, if the notice is sent by mail; and 
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(d) A statement that unless the claim is paid within the time specified 
the goods will be advertised for sale and sold by auction at a specified time 
and place. 

In accordance with the terms of a notice so given, a sale of the goods by 
suction may be had to satisfy any valid claim of the warehouseman for which 
he has a lien on the goods. The sale shall be had in the place where the 
lien was acquired, or, if such place is manifestly unsuitable for the purpose, 
at the nearest suitable place. After the time for the payment of the claim 
specified in the notice to the depositor has elapsed, an advertisement of the 
sale, describing the goods to be sold, and stating the name of the owner or 
person on whose account the goods are held, and the time and place of the 
sale, shall be published once a week for two consecutive weeks in a newspaper 
published in the place where such sale is to be held. The sale shall not be less 
than fifteen days from the time of the first publication. If there is no news- 

paper published in such place, the advertisement shall be posted at least ten 
days before such sale in not less than six conspicuous places therein. 

From the proceeds of such sale the warehouseman shall satisfy his lien, 
including the reasonable charges of notice, advertisement, and sale. The 
balance, if any, of such proceeds shall be held by the warehouseman, ard 
delivered on demand to the person to whom he would have been bound to 
deliver or justified in delivering the goods. 

At any time before the goods are so sold any person claiming a right 
of property or possession therein may pay the warehouseman the amount 
necessary to satisfy his lien and to pay the reasonable expenses and liabilities 
incurred in serving notices and advertising and preparing for the sale up 
to the time of such payment. The warehouseman shall deliver the goods 
to the person making such payment if he is a person entitled, under the 
provisions of this act, to the possession of the goods on payment of charges 
thereon. Otherwise the warehouseman shall retain possession of the goods 
according to the terms of the original contract of deposit. [L. 13, p. 289, 
133. 


§ 3369-34. Perishable and Hazardous Goods. 

If goods are of a perishable nature, or by keeping will deteriorate 
greatly in value, or by their odor, leakage, inflammability, or explosive na- 
ture, will be liable to injure other property, the warehouseman may give 
such notice to the owner, or to the person in whose name the goods are 
stored, as is reasonable and possible under the circumstances, to satisfy the 
lien upon such goods, and to remove them from the warehouse, and in the 
event of the failure of such person to satisfy the len and to remove the 
goods within the time so specified, the warehouseman may sell the goods 
at public or private sale without advertising. If the warehouseman, after 
a reasonable effort, is unable to sell such goods, he may dispose of them in 
any lawful manner, and shall incur no liability by reason thereof. The pro- 
ceeds of any sale made under the terms of this section shall be disposed 
of in the same way as the proceeds of sales made under the terms of the 
preceding section. [L. 13, p. 290, § 34.] 


$ 3360-35. Other Methods of Enforcing Liens. 
The remedy for enforcing a lien herein provided does not preclude any 
other remedies allowed by law for the enforcement of a lien against per- 
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sonal property nor bar the right to recover so much of the warehouseman’s 
claim as shall not be paid by the proceeds of the sale of the property. 
[L. 13, p. 291, § 35.] 


§ 3369-36. Effect of Sale. 

After goods have been lawfully sold to satisfy a warehouseman’s lien, 
or have been lawfully sold or disposed of because of their perishable or 
hazardous nature, the warehouseman shall not thereafter be liable for failure 
to deliver the goods to the depositor or owner of the goods, or to a holder 
of the receipt given for the goods when they were deposited, even if such 
receipt be negotiable. [L. 13, p. 291, § 36.] 


§ 3369-37. Negotiation of Negotiable Receipts by Delivery. 
A negotiable receipt may be negotiated by delivery, 

(a) Where, by the terms of the receipt, the warehouseman undertakes to 
deliver the goods to the bearer, or 

(b) Where, by the terms of the receipt, the warehouseman undertakes 
to deliver the goods to the order of a specified person, and such person or a 
subsequent indorsee of the receipt has indorsed it in blank to the bearer. 

(c) Where, by the terms of a negotiable receipt, the goods are deliverable 
to bearer or where a negotiable receipt has been indorsed in blank to bearer, 
any holder may indorse the same to himself or to any other specified person, 
and in such case the receipt shall thereafter be negotiated only by the in- 
dorsement of such indorsee. [L. 13, p. 291, § 37.] 


§ 3369-38. Negotiation of Negotiable Receipts by Indorsement. 

A negotiable receipt may be negotiated by the indorsement of the per- 
son to whose order the goods are, by the terms of the receipt, deliverable. 
Such indorsement may be in blank, to bearer or to a specified person. If 
indorsed to a specified person, it may be again negotiated by the indorse- 
ment of such person in blank, to bearer or to another specified person. Sub- 
sequent negotiations may be made in like manner. [L. 13, p. 292, & 38.] 


§ 3369-39. Transfer of Receipts. 

A receipt which is not in such form that it can be negotiated by delivery 
may be transferred by the holder by delivery to a purchaser or donee. 

A non-negotiable receipt cannot be negotiated, and the indorsement of 
such a receipt gives the transferee no additional right. [L. 13, p. 292, § 39.] 


§ 3369-40. Who may Negotiate a Receipt. 
A negotiable receipt may be negotiated, 

(a) By the owner thereof, or 

(b) By any person to whom the possession or custody of the receipt 
has been intrusted by the owner, if, by the terms of the receipt, the ware- 
houseman undertakes to deliver the goods to the order of the person to 
whom the possession or custody of the receipt has been intrusted, or if at 
the time of such intrusting the receipt is in such form that it may be nego- 
tiated by delivery. [L. 13, p. 292, § 40.] 
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§ 3369-41. Rights of Person to Whom a Receipt has Been Negotiated. 
A person to whom a negotiable receipt has been duly negotiated acquires 
thereby, 

(a) Such title to the goods as the person negotiating the receipt to him 
had or had ability to convey to a purchaser in good faith for value, and also 
such title to goods as the depositor or person to whose order the goods were 
to be delivered by the terms of the receipt had or had ability to convey 
to a purchaser in good faith for value, and 

(b) The direct obligation of the warehouseman to hold possession of the 
goods for him according to the terms of the receipt as fully as if the ware- 
houseman had contracted directly with him. [L. 13, p. 292, § 41.] 


§ 3369-42. Rights of Persons to Whom a Receipt has Been Transferred. 

A person to whom a receipt has been transferred but not negotiated, ac- 
quires thereby, as against the transferor, the title to the goods, subject to 
the terms of any agreement with the transferor. 

If the receipt is non-negotiable such person also acquires the right to 
notify the warehouseman of the transfer to him of such receipt, and thereby 
to acquire the direct obligation of the warehouseman to hold possession of 
the goods, for him according to the terms of the receipt. 

Prior to the notification of the warehouseman by the transferor or trans- 
feree of a non-negotiable receipt, the title of the transferee to the goods and 
the right to acquire the obligation of the warehouseman may be defeated 
by the levy of an attachment or execution upon the goods by a creditor of 
the transferor, or by a notification to the warehouseman by the transferor 
or a subsequent purchaser from the transferor of a subsequent sale of the 
goods by the transferor. [L. 13, p. 293, § 42.] 


$ 3369-43. Transfer of Negotiable Receipt Without Indorsement. 

Where a negotiable receipt is transferred for value by delivery, and 
the indorsement of the transferor is essential for negotiation, the transferee 
acquires a right against the transferor to compel him to indorse the receipt, 
unless a contrary intention appears. The negotiation shall take effect as 
of the time when the indorsement is actually made. [L. 13, p. 293, § 43.] 


§ 3360-44. Warranties on Sale of Receipt. 

A person who for value negotiates or transfers a receipt by indorsement 
or delivery, including one who assigns for value a claim secured by a receipt, 
unless a contrary intention appears, warrants, 

(a) That the receipt be genuine. 

(b) That he has a legal right to negotiate or transfer it. 

(c) That he has knowledge of no fact which would impair the validity or 
worth of the receipt, and, 

(d) That he has a right to transfer the title to the goods, and that the 
goods are merchantable or fit for a particular purpose whenever such war- 
ranties would have been implied, if the contract of the parties had been to 
transfer without a receipt the goods represented thereby. [L. 13, p. 293, 
$ 44] 
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§ 3369-45. Indorser not a Guarantor. | 

The indorsement of a receipt shall not make the indorser liable for any 
failure on the part of the warehouseman or previous indorsers of the receipt 
to fulfill their respective obligations. [L. 13, p. 294, § 45.] 


§ 3369-46. No Warranty Implied from Accepting Payment of a Debt. 

A mortgagee, pledgee, or holder for security of a receipt who in good 
faith demands or receives payment of the debt for which such receipt is 
security, whether from a party to a draft drawn for such debt or from any 
other person, shall not by so doing be deemed to represent or to warrant the 
genuineness of such receipt or the quantity or quality of the goods therein 
described. [L. 13, p. 294, § 46.] 


§ 8369-47. When Negotiation not Impaired by Fraud, Mistake or Duress. 

The validity of the negotiation of a receipt is not impaired by the fact 
that such negotiation was a breach of duty on the part of the person making 
the negotiation, or by the fact that the owner of the receipt was induced 
by fraud, mistake or duress to intrust the possession or custody of the receipt 
to such person, if the person to whom the receipt was negotiated, or a per- 
son to whom the receipt was subsequently negotiated, paid value therefor, 
without notice of the breach of duty, or fraud, mistake or duress. [L. 13, 
p. 294, § 47.] 


§ 3369-48. Subsequent Negotiation. 

Where a person having sold, mortgaged or pledged goods which are in 
a warehouse and for which a negotiable receipt has been issued, or having 
sold, or pledged the negotiable receipt representing such goods, continues in 
possession of the negotiable receipt, the subsequent negotiation thereof by 
that person under any sale, or other disposition thereof to any person re- 
ceiving the same in good faith, for value and without notice of the previous 
sale, mortgage or pledge, shall have the same effect as if the first purchaser 
of the goods or receipt had expressly authorized the subsequent negotiation. 
[L. 13, p. 294, § 48.] 


§ 3360-49. Negotiation Defeats Vendor’s Lien. 

Where a negotiable receipt has been issued for 8 no seller’s lien or 
right of stoppage in transit shall defeat the rights of any purchaser for value 
in good faith to whom such receipt has been negotiated, whether such negotia- 
tions be prior or subsequent to the notification to the warehouseman who is- 
sued such receipt of the seller’s claim to a hen or right of stoppage in transit. 
Nor shall the warehouseman be obliged to deliver or justified in delivering 
the goods to an unpaid seller unless the receipt is first surrendered for cancel- 
lation. [L. 13, p. 295, § 49.] 


§ 3369-50. Issue of Receipt for Goods not Received. 

A warehouseman, or any officer, agent, or servant of a warehouseman, 
who issues or aids in issuing a receipt knowing that the goods for which 
such receipt is issued have not been actually received by such warehouseman, 
or are not under his actual control at the time of issuing such receipt, shall 
be guilty of a gross misdemeanor, [L. 13, p. 295, § 50.] 
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§ 3369-51. Issue of Receipt Containing False Statement. 

A warehouseman or any officer, agent, or servant of a warehouseman, 
who fraudulently issues or aids in fraudulently issuing a receipt for goods 
knowing that it contains any false statement, shall be guilty of a gross mis- 
demeanor. [L. 13, p. 295, § 51. 


§ 3369-52. Issue of Duplicate Receipts not so Marked. 

A warehouseman or any officer, agent, or servant of a warehouseman, who 
issues or aids in issuing a duplicate or additional negotiable receipt for goods 
knowing that a former negotiable receipt for the same goods or any part 
of them is outstanding and uncanceled, without plainly placing upon the face 
thereof the word ‘‘duplicate’’ except in the case of lost or destroyed receipt 
after proceedings as provided for in section 3369-14, shall be guilty of a gross 
misdemeanor. [L. 13, p. 295, § 52.] 


§ 3369-53. Issue for Warehouseman’s Goods of Receipts Which Do not 
State That Fact. | 

Where there are deposited with or held by a warehouseman goods of 

which he is the owner, either solely or jointly, or in common with others, 


such warehouseman or any of his officers, agents, or servants who, knowing 


this ownership issues or aids in issuing a negotiable receipt for such goods, 
which does not state such ownership, shall be guilty of a gross misdemeanor. 
[L. 13, p. 296, § 53.] 


§ 3369-54. Delivery of Goods Without Obtaining Negotiable Receipt. 

A warehouseman, or any officer, agent, or servant of a warehouseman 
who delivers goods out of the possession of such warehouseman, knowing 
that a negotiable receipt the negotiation of which would transfer the right 
to the possession of such goods is outstanding and uncanceled, without ob- 
taining the possession of such receipt at or before the time of such delivery, 
shall, except in the cases provided for in sections 3369-14 and 3369-36, be 
found guilty of a gross misdemeanor. [L. 13, p. 296, § 54.] 


§ 3369-55. Negotiation of Receipt for Mortgaged Goods. 

Any person who deposits goods to which he has not title, or upon which 
there is a lien or mortgage, and who takes for such goods a negotiable receipt 
which he afterwards negotiates for value with intent to deceive and without 
disclosing his want of title or the existence of the lien or mortgage shall be 
guilty of a gross misdemeanor. [L. 13, p. 296, § 55.] 


§ 3369-56. When Rules of Common Law Still Applicable. 

In any case not provided for in this act, the rules of law and equity, in- 
cluding the law merchant, and in particular the rules relating to the law of 
principal and agent and to the effect of fraud, misrepresentation, duress or 


coercion, mistake, bankruptcy, or other invalidating cause shall govern. 
L. 13, p. 296, § 56.] 


§ 3369-57. Interpretation Shall Give Effect to Purpose of Uniformity. 
This act shall be so interpreted and construed as to effectuate its gen- 
eral purpose to make uniform the law of those states which enact it. IL. ‘13, 
p. 297, 8 57.] 
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§ 3369-58. Definitions. 
(1) In this act, unless the context or subject matter otherwise requires, 
‘‘ Action” includes counterclaim, setoff, and suit in equity. 

‘‘ Delivery’ means voluntary transfer of possession from one person to 
another. 

Fungible goods’’ means goods of which any unit is, from its nature or 
by mercantile custom, treated as the equivalent of any other unit. 

Goods“ means chattels or merchandise in storage, or which has been or 
is about to be stored. 

Holder“ of a receipt means a person who has both actual possession 
of such receipt and a right of property therein. 

Order“ means an order by indorsement on the receipt. 

‘‘Owner’’ does not include mortgagee or pledgee. 

“*Person’’ includes a corporation or partnership or two or more persons 
having a joint or common interest. 

To “‘purchase’’ includes to take as mortgagee or pledgee. 

**Purchaser’’ includes mortgagee and pledgee. 

‘‘Receipt” means a warehouse receipt. 

Value“ is any consideration sufficient to support a simple contract. An 
antecedent or pre-existing obligation, whether for money or not, constitutes 
value where a receipt is taken either in satisfaction thereof or as security 
therefor. 

‘‘Warehouseman’’ means a person lawfully engaged in the business of 
storing goods for profit. 

(2) A thing is done ‘‘in good faith’’ within the meaning of this act, 
when it is in fact done honestly, whether it be done negligently or not. 
[L. 13, p. 297, § 58.] 


§ 3369-59. Prior Receipts. 
The provisions of this act do not apply to receipts made and delivered 
prior to the taking effect of this act. [L. 13, p. 298, § 59.] 


§ 3369-61. Name of Act. 
This act may be cited as the Uniform Warehouse Receipts Act.“ IL. 
13, p. 298, § 61.] 


§§ 3370-3384. § 3380. 


This section authorizes the parties to 
ra. 
W. kõ nee oe ee enn agree upon a bill of lading that is non- 


negotiable, althovgh section 3377, declares 


§ 3372. that all bills of lading are negotiab'e: 
Bonds-Foster Lumber Co. v. Northern Pac. 
See notes to § 3601. R. Co., 53 Wash. 302, 101 Pac. 877. 


As to the negotiability of bills of lading, 
see note in 105 Am. St. Rep. 306. 


CHAPTER II. 
BILLS OF LADING BY CARRIERS. 


§ 3390. the property from the consignor, gave the 
3 ae name of the consignee and destination, and 
Delivery by the consignor of a carriers was stamped in large letters across its face, 
bill of lading passes no right to the prop- “not negotiable or assignable,” and con- 
erty, where the bill acknowledged receipt of tained no stipulation reserving ownership in 
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the eonsignor, as the same is in effect but 
a receipt for the lumber with a contract 
that it shall not be assigned: Bonds-Foster 
Lumber Co. v. Northern Pac. R. Co., 53 
Wash. 302, 101 Pac. 877. 

Where defendant ordered a carload of 
lumber from C. to be shipped east, and C., 
being unable to fill the order, ordered the 
lumber from P., who loaded a car and took 
out and retained possession of a bill of lad- 
ing in his own name, naming the eastern 
customer as consignee, and sent an invoice 
or bill of the lumber to C., the title of the 
lumber did not pass to C., who was never 
in possession of the bill of lading; and 
where P. delivered the bill of lading to 
plaintiff, a bank, upon plaintiff’s agreement 
to forward the car and collect and guarantee 
the bill, and plaintiff sent the bill of lading 
to defendant, together with P.’s invoice to 
C, assigned by C. to plaintiff, explaining 


51 3390—3408 


the circumstances and sta that P. left 
the bill of lading with plaintiff for col- 
lection and that C.’s instructions were to 
forward to defendant and pay P. out of de- 
fendant’s remittance, the defendant, upon re- 
taining the bill and collecting the proceeds on 
delivery of the lumber, is liable to the plain- 
tiff, who had paid P.’s bill, in an action 
on the bill of lading, although defendant 
notified the plaintiff to look to C.; and de- 
fendant’s payment to C. is no defense to 
the action, since C.» invoice was not a 
sale or evidence of a sale, and the title 
to the lumber remained in P. until he sur- 
rendered the bill of lading, and the defend- 
ant had notice of P.’s intention to make 
delivery of the lumber conditional on pay- 
ment of its price: Security State Bank v. 
O’Connell Lumber Co., 64 Wash. 506, 117 
Pac. 271. 


CHAPTER III. 
NEGOTIABLE INSTRUMENTS. 


§ 3392. 
See notes to § 6250. 


A promissory note for a specified sum 
jiras on demand is not made conditional 
as to amount or uncertain as to time, so as 
to be non-negotiable, within the definition 
of this section by the addition of a provision 
that this note is given to take up the freight 
and rehandling of a certain car and pro- 
ceeds from resale of car to apply on the 
note, since, construing all of the terms of 
the note together, the agreement does not 
make the note payable only out of the 
proceeds of the resale of the car, but was 
to apply proceeds in case of a resale before 
demand, and to reimburse the makers in 
case of a resale after demand: First Na- 
tional Bank v. Sullivan, 66 Wash. 375, Ann. 
Cas. 1913C, 930, 119 Pac. 820. 


A note is negotiable, although due in in- 
stallments, without showing upon its face the 
amount due at maturity, under this section 
and section 3393, providing that the sum is 
certain although it is to paid with in- 
terest, by stated installments, with provision 
that all shall become due on any default, 
and for costs of collection or attorneys’ fees 
if not paid on maturity: Barker v. Sartori, 
66 Wash. 260, 119 Pac. 611. 


§ 3394. 


This section is but declaratory of the 
common law, and a note is negotiable if 
the general credit of the maker accompanies 
the note: First National Bank v. Sullivan, 
66 Wash. 375, Ann. Cas. 1913C, 930, 119 
Pae. 820. 

As to what circumstances are sufficient 
to put a purchaser of negotiable paper on 


red inquiry, see note in 29 L. B. A., N. S., 


§ 3395. 


A contract not to negotiate a note to 
banks in the city of S. where the maker 
deals or is acquainted indicates an assent 
that it may be otherwise negotiated: 
Moyses v. Bell, 62 Wash. 534, 114 Pac. 193. 

The provisions of a mortgage securing 
a negotiable promissory note are not im- 
ported into the note so as to affect its 
negotiability: Barker v. Sartori, 66 Wash. 
260, 119 Pac. 611. 

As to misdescription of notes in the mort- 
gage, see note in 49 Am. St. Rep. 208. 


§ 3396. 
See notes to § 6250. 


§ 3407. 


Evidence is competent to show that the 
delivery and indorsement of a check to a 
bank by a depositor, without restriction, 
is in fact conditional, and for the purpose 
of collection without passing title, under 
this section: Morris-Miller Co. v. Von Pres- 
sentin, 63 Wash. 74, 114 Pae. 912. 

As to title to paper held by bank for 
collection, see note in 77 Am. St. Rep. 614. 


§ 3408. 


A mortgage note promising to pay two 
thousand and twenty-five dollars and sixty 
cents in one hundred and twenty equal 
monthly installments of sixteen dollars and 
eighty-eight cents each, on account of the 
principal sum of a loan of twelve hundred 
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dollars and eight hundred and twenty-five 
dollars and sixty cents interest thereon, the 
same being total interest fọr one hundred 
and twenty months “calculated upon unpaid 
monthly balances,” is, in the absence of 
fraud, a valid note as against a maker 
capable of understanding its terms and mak- 
ing a correct computation; and such note 
calls for interest at the rate of eleven and 
fifty-two hundredths per cent per annum, 
and each monthly payment decreased the 
principal until, after forty-eight payments, 
the decreased principal amounted to eight 
hundred and seventy-four dollars and eighty- 
four cents: Equitable Sav. & Loan Assn. v. 
Bowes, 70 Wash. 169, 126 Pac. 436. 


§ 3410. 


Since a draft drawn by an agent as such, 
disclosing the names of his principals, shows 
prima facie that he did not intend to bind 
himself personally, a complaint thereon, al- 
leging that he was such agent duly author- 
ized to make the draft, states a cause of 
action against the principals: Citizens’ 


National Bank v. Ariss, 68 Wash. 448, 123 


Pac. 593. 


8 3416. 


A note given in payment for a rate in- 
stallment on an investment bond, the bond 
stipulating for annual payments and provid- 
ing that the bond should be void in case 
the note is not paid upon maturity, is 
valid and upon sufficient consideration, 
where the holder of the bond elects to treat 
it as in force and sues upon the bond, since 
it can waive the provisions for its for- 
feiture, and the word “void” should be con- 
strued to mean “voidable’: Pacific North- 
west Inv. Soc. v. Cunningham, 54 Wash. 
284, 103 Pac. 9. 

The debt of a corporation and an ex- 
tension of time for payment is sufficient 
consideration for the execution of the per- 
sonal note of the president of the corpora- 
tion: Pitt v. Little, 58 Wash. 355, 108 
Pac. 941. l 

A note given in consideration of an agree- 
ment to convey and furnish water to land on 
or before a certain date is based upon a 
valuable consideration, and there can be no 
failure of consideration until breach of 
the contract: Moyses v. Bell, 62 Wash. 534, 
114 Pac. 193. 

A note given by a son, to cover a short- 
age of his deceased father, an officer in a 
bank, is not shown to be given for an un- 
lawful consideration by the fact that it 
was desired to keep the defalcation quiet, 
where the bank forbore to make claim 
against the decedent’s estate, since such 
forbearance constitutes a good considera- 
tion: Galena Nat. Bank v. Ripley, 55 Wash. 
615, 26 L. R. A., N. S., 993, 104 Pac. 807. 

Where a bona fide purchaser of illegally 
issued stock surrendered the same to the 
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corporation in consideration of the promis- 
sory note of the company, due in three 
months, indorsed by another, the acceptance 
of the note is settlement of the cause of 
action against the corporation and an ex- 
tension of time for payment of the debt, 
and is a sufficient consideration for the 
note as between the payee and an accom- 
modation indorser: Hobson v. Marsh, 69 
Wash. 326, 124 Pac. 912. 

In such a case, that the illegal stock 
was retainel as security for the payment 
of the debt, or that the stock certificate was 
void does not affect the consideration for 
the note: Hobson v. Marsh, 69 Wash. 326, 
124 Pac. 912. 


§ 8419. 


The maker of a note may show want 
of consideration: Spencer v. Alki Point 
Transp. Co., 53 Wash. 77, 132 Am. Bt. 
Rep. 1058, 101 Pac. 509. 

As to burden of proof in action on bill 
or note with respect to defense of want 
of consideration, see note in 135 Am. St. 
Rep. 769; also note in 18 Ann. Cas. 205. 

It is a good defense to an action upon à 
dishonored draft, brought by the drawee. 
against the drawer, that plaintiff had falsely 
represented to defendant that the proceeds 
of certain mining claims in which the parties 
had been interested and which now be- 
longed to plaintiff had been deposited in 
bank to the credit of the defendant, and 
that defendant, relying thereon, and as an 
accommodation to plaintiff, had, without 
consideration, drawn the draft on the bank 
to enable plaintiff to draw down the funds; 
and evidence of such fact does not vary the 
written instrument, bút is admissible to 
show want of consideration, within this sec- 
tion: Preas v. Vollintine, 53 Wash. 137, 
101 Pac. 706. 

As to recovery by bona fide holder when 
execution obtained by fraud, see note in 
36 L. R. A. 441. 

Upon the defense of fraud in an action 
upon a note, which had been detached from 
the written contract in consideration of 
which the note was given, the defendants 
are entitled to introduce the contract in 
evidence as part of the original transaction 
and to show the consideration for the note: 
Ireland v. Scharpenberg, 54 Wash. 558, 103 
Pac. 801. 

In an action upon a note, upon an issue 
as to whether the plaintiffs were holders in 
due course, it being claimed that they were 
mere figureheads and without interest in the 
suit, it is error to exclude evidence that 
two hundred dollars had been deposited with 
the clerk as security for costs and that the 
plaintiffs knew nothing about the deposit: 
Treland v. Scharpenberg, 54 Wash. 558, 103 
Pac. 801. 

As to admission of paol evidence to 
prove relation of parties, see note in 1 L. 
R. A. 817. 
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An answer states a good defense to an 
action upon promissory notes, where it al- 
leges that the defendant’s signature was 
produced by fraud while he was 80 in- 
toxicated that he did not know what he was 
doing and that the consideration for which 
the notes were given never passed: Gib- 
son v. Feeney, 66 Wash. 531, 120 Pae. 97. 

Failure to promptly deny liability on 
notes, p by fraud while intoxicated, 
does not estop the defendant from assert- 
ing his defense, where he then claimed that 
he had no recollection of signing the notes: 
oe v. Feeney, 66 Wash. 531, 120 Pas. 
As to the validity of contracts by in- 
toxicated persons, see note in 107 Am. St. 
Rep. 537. 

An extension of time for the first pay- 
ment to become due on a contract for the 
purchase of land is a sufficient consideration 
for a promissory note for the amount of 
the payment: Thomas & Co. v. Hillis, 70 
Wash. 53, 126 Pac, 62. 


§ 3420. 
See notes to § 3558. 


The fact that renewal notes were not 
signed by indorsers of the original note 
raises a presumption that they signed only 
as sureties: Spencer v. Alki Point Transp. 
Co., 53 Wash. 77, 132 Am. St. Rep. 1058, 
101 Pac. 509. 

Parol evidence is admissible to show that 
the indorsers signed as sureties, although 
the note recited that every party signing 
or indorsing fhe note bound himself as prin- 
cipal and not as surety: Spencer v. Alki 
Point Transp. Co., 53 Wash. 77, 132 Am. 
St. Rep. 1058, 101 Pac. 509. 

As to right to show by parol that in- 
dorsement unrestricted in form was for 
colection only, see note in 17 L. R. A., N. 
S., 858—840. 

As to admission of parol evidence to 
affect indorsement, see note in 13 L. R. A. 
52. 

Under this section and section 3451, pro- 
viding that the maker engages to pay it 
according to its tenor, and section 3582, 
defining a person “primarily” liable as one 
who is absolutely required to pay, an ac- 
commodation maker of a note is not dis- 
charged by an extension of time to the 
principal debtor, and therefore cannot show 
by parol that he signed only as surety: 
Bradley Eng. & Mfg. Co. v. Heyburn, 56 
Wash. 628, 134 Am. St. Rep. 1127, 106 Pac. 
170. 

As to bills and notes, parol evidence of 
conditions in, see note in 128 Am. St. Rep. 
609. 

There is sufficient evidence that notes, 
signed by the defendants in the left-hand 
corner, after they had been signed by others 
and indorsed for discount, were executed 
by defendants as principals and not as 

Rem. Wash. Code, Vol. III—19 
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sureties, where a bank had refused to dis- 
count the notes, and only did so on the 
strength of the signatures of the defend- 
ants, who signed and put up collateral for 
the purpose of getting the notes discounted: 
Handsaker v. Pedersen, 71 Wash. 218, 128 
Pac. 230. 


§ 3429. 


The indorsement of a note “without re- 
course” does not let in equitable defenses, 
where the words “without recourse” were 
not written at the time the notes were 
acquired, but were subsequently inserted 
as an accommodation to the indorser in con- 
templation of a subsequent negotiation of 
the notes, the deal for which was not con- 
summated: American Sav. Bank & Trust 
Co. v. Helgesen, 64 Wash. 54, Ann. Cas. 
1913A, 390, 116 Pac. 837. 

As to effect of indorsement without re- 
course, see note in 134 Am. St. Rep. 993. 


§ 3442. 


The indorsee of a note, indorsed for col- 
lateral security, although a holder in due 
course to the extent of his interests, cannot 
enforce the note in excess of the amount 
for which the note is security, where the 
maker has a defense against the original 
payee: Canadian Bank of Commerce v. Sen- 
son Co., 68 Wash. 434, 123 Pac. 602. 


§ 3443. . 
See notes to § 3450. 


One who purchases a note for value before 
maturity without notice of any defect is a 
holder in due course, within this section and 
section 3447, and his rights cannot be de- 
feated without proof of actual notice of 
defects or bad faith, even if he omitted 
precautions or was negligent: Gray v. 
Boyle, 55 Wash. 578, 133 Am. St. Rep. 1042, 
104 Pac. 828. 

A bank taking as collateral security a 
note given in consideration of a perpetual 
water right, before maturity and before 
any failure of consideration by default on 
the water contract, is a holder in due course, 
as defined by this section: Moyses v. Bell, 
62 Wash. 534, 114 Pac. 193. 

A transferee of notes after dishonor and 
suit, as security for an antecedent debt, is 
not a bona fide purchaser: Spencer v. Alki 
Point Transp. Co., 53 Wash. 77, 132 Am. 
St. Rep. 1058, 101 Pac. 509. 

Where a check drawn in favor of a build- 
ing contractor is marked “on contract” and 
the drawee had notice of the contract and 
had opened a separate account with the 
contractor thereon, the drawee on paying 
the check is not a holder in due course, 
under this section, and cannot apply the 
payment to other accounts of the contractor: 
Hughes & Co. v. Flint, 61 Wash, 460, 112 
Pac. 633. 


$§ 3443—3447 


As to effect of notice of facts and cir- 
cumstances in regard to the note, see notes 
in 10 L. R. A. 677, and 12 L. R. A. 41. 

The payee of a check drawn by a stranger 
to him is not a purchaser of the check nor 
a holder in due course, and if he receives it 
he is bound to account to the drawer upon 
demand: Bowles Co. v. Clark, 59 Wash. 
336, 31 L. R. A., N. B., 613, 109 Pac. 812. 

This section and section 3450 must be 
construed in connection with section 3447; 
hence where the holder has established by 
undisputed evidence that it is a holder in 
due course without actual notice, the burden 
then devolves upon the maker to show that 
the holder was guilty of some act, neglect 
or inexcusable omission amounting to mala 
fides on its part sufficient to show dishonest 
dealing preventing it from being a holder 
in due course, negligence or the omission 
of precautions or the mere suspicion of an 
infirmity not being sufficient to constitute 
bad faith or to put upon inquiry: 
Scandinavian-American Bank v. Johnston, 
63 Wash. 187, 115 Pac. 102. 

Where the title to a note was defective 
by reason of fraud not discovered until after 
it was negotiated to a bank, and the bank 
established, by the undisputed evidence of 
disinterested witnesses, that it took the 
same before maturity for full value in 
good faith, it is entitled to a direct verdict 
as a holder in due course; and it is not 
evidence of bad faith or sufficient to put 
the bank on inquiry, and prevent a directed 
verdict, that the maker had previously 
negotiated to the same bank the notes of 
another person the title to which was 
claimed to be defective. Where the prior 
transaction was closed and settled three 
months before the other note was in 
existence, and bore no relation to it, there 
was no occasion to prosecute any inquiry 
on the prior occasion, and inquiry would 
have disclosed nothing as to the note and 
transaction in question: Scandinavian- 
American Bank v. Johnston, 63 Wash. 187, 
115 Pac. 102. 

Where the title to a note was defective 
by reason of fraud not discovered until 
after it was negotiated to a bank, and the 
bank established, by the undisputed evi- 
dence of disinterested witnesses, that it 
took the same before maturity for full 
value in good faith, it is entitled to a 
directed verdict as a holder in due course; 
and it is not evidence of bad faith, or 
sufficient to put the bank on inquiry, and 

revent a directed verdict, that the maker 

cad previously negotiated to the same bank 
the notes of another person the title to 
which was claimed to be defective, where 
the prior transaction was closed and settled 
three months before the note in question was 
negotiated to the bank, and bore no rela- 
tion to it, and there was no occasion to 
prosecute any inquiry on the prior transac- 
tion: Scandinavian-American Bank v. Ap- 
pleton, 63 Wash. 203, 115 Pac. 109. 
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Upon an issue as to whether a bank was 
the holder in due course of a note procured 
by fraud, the jury is not obliged to accept 
as conclusive the uncontradicted evidence 
of an officer of the bank that they took the 
note without notice of any defect or dis- 
honor, the credibility of the witness being 
for the jury: National Bank of Com- 
Tei v. Drewry, 70 Wash. 577, 127 Pac. 

As to who are bona fide holders and 
who are not, seg note in 61 L. R. A. 202. 


§ 3446. 


The title to a note, given in payment of a 
perpetual water right, is not “defective” as 
defined by this section, where the maker’s 
signature was not obtained by fraud or un- 
lawful means or an illegal consideration 
and it was negotiated before its consider- 
ation had failed: Moyses v. Bell, 62 Wash. 
534, 114 Pac. 193, 


§ 3447. 
See notes to § 3448. 


The fact that the first of four mortgage 
notes was overdue at the time of the as- 
signment of the mortg and notes does 
not constitute notice of an infirmity in 
the three unmatured notes in the hands of 
innocent purchasers in good faith, especially 
where a payment of part of the principal 
and interest on the first note was indorsed 
as paid after its maturity, in view of this 
section: Spencer v. Alki Point Transp. Co., 
53 Wash. 77, 132 Am. St. Rep. 1058, 101 
Pac. 509. 

As to rights of one purchasing note after 
— in interest, see note in 30 Am. Rep. 

01. 


Findings that the drawer of a check, 
which he delivered to one who claimed to 
be the agent of the payee, exercised due 
care and cannot be held for loss on a 
forgery of the payee’s indorsement, are sus- 
tained by the evidence, where it appears 
that the supposed agent applied for a loan 
claiming to act as agent for the owners 
of the property, who had been known to 
the drawer ten years previously, that the 
drawer inquired for their address, and 
wrote them a letter making inquiry about 
the Joan, but received no answer, and the 
agent delivered a forged note and mortgage 
purporting to be executed by the pavee of 
the check: Goodfellow v. First National 
Bank, 71 Wash. 554, 129 Pac. 90. 


Where a check is drawn in favor of a 
principal and delivered to the pavee’s agent, 
the drawer does not vouch for the right of 
the agent or other person to indorse the 
name of the payee on the check; and in 
the absence of negligence or fault by the 
drawer, the bank must ascertain the identity 
of the payee before making payment, and 
is liable if it pays the check on a forged 
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indorsement: Goodfellow v. First National 
Bank, 71 Wash. 554, 129 Pac. 90. 

As to who must bear loss when check 
or bill is issued or indorsed by impostor, 
see note in 50 L. R. A. 75. 


$ 3449. 
See notes to 8 3450. 


The bona fides of the purchase of notes 
made by a corporation to its president is 
not affected by the relations between the 
president and the corporation: Spencer v. 
Alki Point Transp. Co., 53 Wash. 77, 132 
Am. St. Rep. 1058, 101 Pac. 509. 

As to the validity of a contract between 
a corporation and one of its officers, see 
note in 139 Am. St. Rep. 612. 

While the innocent purchaser of a note 
after maturity takes the same subject to 
equities between the original parties, the 
rule has no application to, and he is not 
charged with, equities affecting intermediate 
holders or indorsers, where there was no 
illegality in the inception of the note: 
Reardan v. Cockrell, 54 Wash. 400, 103 Pac. 
457. 

Under this section, a bona fide holder in 
due eourse can pass a good title after 
maturity, although there has since been a 
failure of consideration as between the 
original parties, to the knowledge of the 
last assignee: Moyses v. Bell, 62 Wash. 
034, 114 Pac. 193. 

This section must be construed in connec- 
tion with other sections of the act restrict- 
ing the defenses, and refers only to such 
defenses as are permitted by the act itself, 
or such as do not deny the tenor of the 
bill: Bradley Eng. & Mfg. Co. v. Hey- 
burn, 56 Wash. 628, 134 Am. St. Rep. 
1127, 106 Pae. 170. 

Under the negotiable instruments act, a 
holder for value and a holder in due course 
are in the same position to challenge any 
defense based upon a collateral agreement 
or upon equities existing between the makers 
by holding up the instrument itself: 
Bradley Eng. & Mfg. Co. v. Heyburn, 56 
Wash. 628, 134 Am. St. Rep. 1127, 106 
Pac. 170. 

The transferee of a note is not deprived 
of his character as bona fide holder in due 
course, by knowledge that it was given in 
consideration of an executory contract, 
where he had no notice of any breach of 
the contract at the time the same was 
transferred to him: Moyses v. Bell, 62 
Wash, 534, 114 Pac. 193. 

As to effect of notice had by bona fide 
purchaser of facts and circumstances re- 
apecting note, see notes in 10 L. R. A. 
677, and 12 L. R. A. 41. 


§ 3450. 
See notes to § 3443. 


In an action upon a note procured by 
fraud, the burden being upon the plaintiff 


18 3447—3450 


to show that he is the holder in due course, 
it is error for the court to decide, as a 
matter of law, that the plaintiff had no 
notice of the fraud, where there was no 
evidence as to the manner, consideration, or 
time of the purchase of the note, save that 
of one of the plaintiffs, and one installment 
of interest was past due at the time, since 
the credibility of the witness would be for 
the jury, although he was not contradicted 
by any direct evidence: Ireland v. Scharp- 
enberg, 54 Wash. 558, 103 Pac. 801. 


In an action upon a promissory note, de- 
fended on the ground of failure of con- 
sideration, beach of warranty and fraud 
in its inception, clearly established by the 
evidence, the burden of proof is upon the 
plaintiff to show that it is the holder in 
good faith, under this section and section 
3443, defining a holder in due course: 
Cedar Rapids Nat. Bank v. Myhre Bros., 
57 Wash. 596, 107 Pac. 518. 


In an action by an indorsee upon a prom- 
issory note given for the purchase price of 
a horse, defended on the ground of fraud 
and breach of warranty, in which plaintiff 
relied upon a prima facie case without 
proof of the manner of acquiring the note, 
sufficient evidence that the payee procured 
the note and a waiver of the warranty by 
fraud shifts the burden to the plaintiff 
to establish that it is a holder in due course: 
City Nat. Bank v. Mason, 58 Wash. 492, 
108 Pac. 1071. 


In an action by an indorsee of a note 
given for the purchase price of fixtures, 
evidence that the maker procured the note 
by fraud and removed and refused to de- 
liver the fixtures, and that when the note 
was presented by a bank for payment after 
maturity, it did not have any indorsements 
thereon, is sufficient to put the plaintiff 
upon proof that he was a holder in good 
faith before maturity: Gottstein v. Sim- 
mon, 59 Wash. 178, 109 Pac. 596. 

Under this section, where the title to a 
note is not defective, the burden can never 
be upon the holder of a note to show that 
he is a holder in due course: Moyses v. 
Bell, 62 Wash. 534, 114 Pac. 193. 

Where it was shown by defendants that 
& promissory note, given in part payment of 
a stallion, was tainted with fraud in the 
hands of the original payees, who were 
dealers in horses, the stallion having been 
returned because of false representations, 
in a suit on the note by a bank as indorsce, 
the burden of showing that it was a holder 
in due course for value before maturity, 
within this section, is not sustained so as 
to entitle plaintiff to a directed verdict, 
where the only evidence of the bank’s al- 
leged ownership other than possession and a 
blank indorsement was that of its cashier, an 
interested witness, who testified that he had 
known the payees for years, and the char- 
acter of their business; that he purchased 
the note before maturity with tweuty-iive 
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others of like character, and had previously 
purchased others in which litigation had 
arisen; that he expected the original payees 
to protect the bank on this note for ex- 
penses of litigation, although there was no 
written agreement to that effect, and that 
none of the makers were known to the 
bank or their solvency investigated; in view 
of the fact that his credibility was for the 
jury, that he carefully refrained from givin 
any of the attending circumstances, an 
that no other witnesses to the transaction, 
or books or records were produced: Citizens’ 
Savings Bank v. Houtchens, 64 Wash. 275, 
116 Pac. 866. 


Notes taken as collateral security for a 
pre-existing debt are acquired for value, 
where the purchaser surrendered other 
security given when the debt was incurred: 
American Sav. Bank & Trust Co. v. Hel- 
gesen, 64 Wash. 54, Ann. Cas. 1913A, 390, 
116 Pac. 837. 


Negotiable promissory notes executed by 
the maker cannot be held void for want or 
illegality of consideration, when in the 
hands of holders for value, before maturity, 
without notice of any defect: Barker v. 
Sartori, 66 Wash. 260, 119 Pac. 611. 


The purchasers of notes secured by mort- 
gages are not put upon inquiry as to want 
of consideration from the fact that the 
property was not worth the face of the 
note, or that a note was indorsed by a 
trustee of the payee, where it appears that 
they either looked at the property and were 
satisfied that it was good, or knew the 
payee and the trustee who had authority 
to make the indorsement, and relied on 
the indorsement, their only duty being to 
inquire into the regularity of the indorse- 
ment: Barker v. Sartori, 66 Wash. 260, 
119 Pac. 611. 

False representations on the sale of a 
draying outfit by a bank to a partnership 
are not a defense to a note for five hun- 
dred dollars, given by one of the partners 
and another person to the bank in connec- 
tion with the sale, and discounted, and 
placed to the credit of the copartnership, 
and used in part payment of the outfit, since 
the consideration of the note was an actual 
loan of five hundred dollars: Aurora Land 
Co. v. Keevan, 67 Wash. 305. 121 Pac. 469. 

It is no defense to an action on a draft, 
drawn by defendant’s agent and discounted 
by the plaintiff, a bank, that the draft was 
given for fruit purchased which was in 
bad condition, when the agent had authority 
to purchase on his own inspection: Citizens’ 
National Bank v. Ariss, 68 Wash. 448, 123 
Pac. 593. 

In an action on a promissory note, the 
plaintiff has sustained the burden of prov- 
ing that he is a holder in due course, as 
required by this section, where it appears 
that the note for two thousand dollars was 
given in payment of stock and was within 
a few days sold and indorsed to a corpora- 


GENERAL STATUTES. 


tion in payment of a stock subscription, 
and in a few weeks sold and indorsed by 
the corporation for nineteen hundred dollars 
paid in cash, neither indorsee having any 
notice of fraud, and that the maker himself 
did not learn for two months that he had 
been defrauded; since (1) plaintiff pur- 
chased in good faith, within section 3447, 
and (2) derived his title through a holder 
in due course, within section 3449: Wells 
v. Duffy, 69 Wash. 810, 124 Pae. 907. 


The fact that a note for two thousand 
dollars was discounted one hundred dollars, 
and that the purchaser relied entirely on 
the credit of the indorser, does not im- 
part notice of a defect in title so as to 
render him not a holder in due course, 
where it was represented that both the maker 
and another indorser were men of financial 
responsibility: Wells v. Duffy, 69 Wash. 
$10, 124 Pac. 907. | 

In an action on & promissory note, upon 
an issue as to whether plaintiff was a 
holder in due course, what the maker would 
have said if asked whether he had a defense 
to the note is immaterial, where there was 
nothing to put the plaintiff upon inquiry: 
Wells v. Duffy, 69 Wash. 310, 124 Pac. 907. 

As to the burden of proving bona fide 
ownership of note, see notes in 11 Am. St. 
Rep. 823, and 61 L. R. A. 202. 


§ 3451. 
See notes to § 3420. 


The negotiable instrument act was in- 
tended to change the law with reference to 
the liability of accommodation parties who 
signed as joint makers of a promissory note: 
Bradley Eng. & Mfg. Co. v. Heyburn, 56 
Wash. 628, 134 Am. St. Rep. 1127, 106 
Pac. 170. 


§ 3459. 


Semble, that a husband and wife, as joint 
indorsees of a negotiable instrument, sus- 
tain the same relation to a third party in 
reference to it as any other joint holders, 
Irrespective of community rights: Barkley 
v. American Sav. Bank & Trust Co., 61 
Wash. 415, 112 Pac. 495. 


§ 3461. 


Presentment and demand is not a con- 
dition precedent to an action upon an 
ordinary overdue promissory note: Hill- 
man v. Stanley, 56 Wash. 320, 105 Pac. 816. 


As to presentment and notice of non- 
payment as fixing the liability of drawer 
or indorser of check, see note in 17 Am. St. 
Rep. 807. 

As to demand, when note payable on 
demand is overdue as between maker and 
indorser, see note in Ann. Cas. 1912A, 475. 

As to the law governing liability of 
drawer or indorser of bill or note as de- 
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pendent on presentment, protest or notice, 
see note in 12 Ann. Cas. 455. 


§ 3464. 


Where no place of payment is expressed 
in a note, it is payable where the maker 
resides or at his usual place of business: 
Bradsley v. Washington Mill Co., 54 Wash. 
553, 132 Am, St. Rep. 1133, 103 Pac. 822. 

As to presentment and demand at place 
named in note, as condition precedent to 
suit against maker, see note in 7 Ann. 
Cas. 693. 


§ 8476. 


Upon a promise to pay a note as soon as 
the promisor “is able to spare the money, or 
a reasonable time,” is not a promise to pay 
upon condition, but is an absolute promise 
to pay within a reasonable time, which has 
expired after the lapse of nearly three years: 
Thisler v. Stephenson, 54 Wash. 605, 103 
Pac. 987. | 

The maker of a promissory note upon 
sufficient consideration cannot, in the ab- 
sence of fraud or mistake, set up any col- 
lateral agreement exempting him from 
liability: Pitt v. Little, 58 Wash. 355, 108 
Pac. 941. 

As to negotiability of note as affected by 
uncertainty of time of maturity, see note in 
l L. R. A., N. S., 1120. See, also, note in 
27 L. R. A., N. 8., 1017. 


§ 3486. 


Where an indorser of a note had its 
custody for collection as agent for the 
owner, it was his duty to present it for pay- 
ment, and knowing that the maker was in 
the hands of a receiver and that presentment 
would be an idle ceremony, he was not en- 
titled to further notice as an indorser, under 
this section: Gleeson v. Lichty, 62 Wash. 
656, 114 Pac. 518. 


§ 3498. 


Default in the payment of interest is not 
notice to a holder in due course of dishonor, 
but it is competent upon the question of 
good faith: Ireland v. Scharpenberg, 54 
Wash. 558, 103 Pac. 801. 


§ 3502. 


Where a depositor was put upon notice of 
the failing condition of his bank, was re- 
ducing his deposits, and knew that it could 
not obtain funds to meet its obligations, he 
is not injured by, and cannot complain of 
negligence in the failure to notify him of 
nonpayment of a check which he had drawn 
and sent to another city, whereby several 
days would elapse before any steps could be 
taken to collect the check, during which 
time he learned of the dishonor at a time 
when the bank had sufficient cash to pay it, 


53 3461—3533 


but made no attempt to protect himself 
either by insisting upon payment of the 
check or withdrawing the deposit, and the 
bank was insolvent: Morris-Miller Co. v. 
Von Pressentin, 63 Wash. 74, 114 Pac. 912. 

In an action by the drawer of a check to 
charge the payee with negligence in failing 
to collect it, the burden is upon the plain- 
tiff to prove that the drawee was solvent and 
the claim good and collectible: -Morris- 
Miller Co. v. Von Pressentin, 63 Wash. 
74, 114 Pac. 912. 

As to burden of proof of loss by reason 
of delay in presenting check for payment, 
see note in Ann, Cas, 1913B, 1293. 


§ 3512. 


Under this section the maker cannot 
show an oral agreement to release him 
from liability when the note was not sur- 
rendered, as “renunciation” is used in the 
statute in the sense of “release”: Pitt v. 
Little, 58 Wash. 355, 108 Pac. 941, 


§ 3515. 


One of two accommodation indorsers of 
a note is not the agent of the other for 
the purpose of procuring its discount with 
authority to consent to a material altera- 
tion, where they were not partners and 
had no interest in and derived no benefit 
from the note or its discount: Handsaker 
v. Pedersen, 71 Wash. 218, 128 Pac. 230. 

Under this section the addition of new 
signatures to procure their discount is a 
material alteration, which discharges an 
accommodation indorser who had no notice 
of the alteration: Handsaker v. Pedersen, 
71 Wash. 218, 128 Pac. 230. 

An accommodation indorser who assents 
to the alteration of a note by the addition 
of new signers is liable on the note for his 
contributory share thereof: Handsaker v. 
Pedersen, 71 Wash. 218, 128 Pac. 230. 

As to the rights inter se of accommoda- 
tion parties in commercial paper, see note 
in 28 L. R. A., N. S., 1039. 


§ 3520. 


Where a sight draft is drawn by an 
agent upon his principal in payment of 
logs purchased for the drawee, the effect 
is that of a bill drawn upon the drawer 
himself, which the holder may treat as a 
promissory note, under this section: Clem- 
ens v. Stanton Co., 61 Wash. 419, 112 Pac. 
494. 

As to the liability of principal upon 
negotiable paper signed by agent, see note 
in 21 L. R. A., N. S., 1046. 


§ 3533. 


The holder of a note cannot exercise the 
Option expressed therein to declare the 
whole sum due for default in the payment 
of an interest installment, without pre- 
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sentment, demand and refusal, where the 
note specified no place for payment, and 
the makers had an established place of 
business known to the holder and were at 
all times ready to pay the interest due: 


Bardsley v. Washington Mill Co., 54 Wash. 


553, 132 Am. St. Rep. 1133, 103 Pac. 822. 
As to condition in note giving payee op- 

tion to declare the amount due before ma- 

turity, see note in 125 Am. St. Rep. 200. 


There is sufficient evidence to sustain a 
finding that a note remained in the custody 
of an indorser, as agent of the owner, from 
the time it was made until it came due 80 
that notice of dishonor was not necessary, 
where he had had such possession as such 
agent and delivered it to an attorney for 
collection, since it was under his control and 
continued in his possession: Gleeson v. 
Lichty, 62 Wash. 656, 114 Pac. 518. 

As to sufficiency of notice to indorser, see 
note in 12 L. R. A. 731. 


§ 3557. 
See notes to 8 3558. 


§ 3558. 


An indorsee of a note in blank being liable 
as an indorser, if dishonored and notice 
given, regardless of actual consideration, 
under this section and sections 3557 and 
3420, a finding that by the indorsement, 
which was admitted, defendant promised to 
pay the note, etc., is not error, where by 
other findings dishonor and notice were es- 
tablished: Gleeson v. Lichty, 62 Wash. 656, 
114 Pac. 518. 


§ 3575. 
See notes to § 2601. 
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§ 3576. 


Where a bank paid a check drawn upon 
it under the mistaken belief that the drawer 
had funds there subject to check, it cannot 
recover the payment from the payee, since 
that would destroy the certainty pertaining 
to such transactions; and it is immaterial 
that the mistake was due to the confusion 
incident to paying the check after banking 
hours, as an accommodation, when the draw- 
er’s deposits had been withdrawn the same 
day: Spokane & Eastern Trust Co. v. Huff, 
63 Wash. 225, Ann. Cas. 1912D, 491, 33 L. 
R. A., N. S., 1023, 115 Pac. 80. 

As to right of bank to recover money paid 
by mistake, see note in Ann. Cas. 1912D, 
494. 

Failure to present checks is not excused 
because it was difficult and inconvenient to 
leave camp and present the checks in per- 
son, where the checks could have been pre- 
sented in due course of mail, and would 
have been paid if so presented: Hunt v. 
Panhandle Lumber Co., 66 Wash. 645, 120 
Pac. 538. 


§ 3579. 


A customer’s indorsement of a check with- 
out restriction, and its deposit with credit 
subject to check, does not pass the title to 
the bank, where there was an understanding 
and custom that the bank was to receive it 
for collection and charge it back to the cus- 
tomer if dishonored: Morris-Miller Co. v. 
Von Pressentin, 63 Wash. 74, 114 Pac. 912. 

As to whether a bank check operates as 
an assignment of the fund, see note in 19 
Am. St. Rep. 609. 


§ 3582. 
See notes to §§ 976, 3420. 
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TITLE XXI. 
BUILDING AND LOAN ASSOCIATIONS. 


8 3601. 


A building association contract confers 
more than a mere option, and imposes the 
duty to make a bona fide effort to secure 
substitute contract holders for forfeited con- 
tracts, where it provides that the associa- 


tion may, in case of defaults, cancel con-- 


tracts and make another contract of the 
same number with another person, and pro- 
viding for a certain distribution among 
contract holders of sums paid in to the 
credit of such contract number; hence the 
association would be liable to contract hold- 
ers of a series the maturity of whose con- 
tracts were delayed by a breach of the clause 
and by contracts designated by half, fourth, 
and three-fourth numbers inserted in the 
series: Conaway v. Co-operative Homebuild- 
ers, 65 Wash. 39, 117 Pac. 716. 


In an action by contract holders to re- 
cover damages from a building association 
for fraud in connection with the contracts, 
other contract holders are not necessary par- 
ties to the action, where no receivership is 
sought, but only a personal judgment 
against the association is asked: Conaway V. 
Co-operative Homebuilders, 65 Wash. 39, 
117 Pac. 716. 

Where a building association has forfeited 
contracts and deprived the holders of all 
standing in the association, the holders may 
sue to recover the money paid through 
fraudulent representations without first 
offering to surrender the contracts, where 
demand was first made for the money and 
refused: Conaway v. Co-operative Home- 
builders, 65 Wash. 39, 117 Pac. 716. 

An action for relief against the forfeiture 
of building association contracts and to re- 
cover money paid, on the ground of false 
representations in the inception of the con- 
tracts and breach in performance, is barred 
by the three-year statute of limitations for 
actions for relief on the ground of fraud, 
and the discovery of the fraud is properly 
fixed by the time when the holders ceased 
to pay on their contracts: Conaway v. Co- 
operative Homebuilders, 65 Wash. 39, 117 
Pac. 716. 


As to the objects, powers, rights and obli- 
gations of building associations, see note in 
89 Am. Dec. 158. 

As to forfeitures under-contracts between 
building associations and their members, see 
note in 29 L. R. A. 127. 

A suit is warranted by the attorney gen- 
eral to dissolve a corporation which was 
doing a building and loan association busi- 
ness without complying with the laws rela- 
tive to such corporations, and without 
investing any capital of its own, where it 
had so extravagantly and wastefully man- 
aged its affairs that it had cost the investors 
one hundred thousand dollars to invest fifty 
thousand dollars of their own money: State 
ex rel. Tanner v. Northwestern Investment 
Co., 70 Wash. 381, 126 Pac. 895. 

Engaging in the business of a building 
and loan association without complying with 
the laws governing such corporations is 
against public policy, and the fact that the 
state auditor gave his consent thereto on the 
advice of the attorney general does not 
estop the state from proceeding against the 
corporation to prevent a continuance of the 
business: State ex rel. Tanner v. North- 
western Investment Co., 70 Wash. 381, 126 
Pac. 895. 

Where a corporation illegally engaging in 
a building and loan association business has 
accumulated a fund that belongs to the in- 
vestors, and seeks to transfer its assets to 
a legally incorporated company, the invest- 
ors are entitled to have the fund distributed 
without further reduction than the necessary 
cost of administering it; and the newly 
organized building and loan association 
should be dissolved, where it appears to be 
organized for the sole purpose of taking 
over and administering the fund: State ex 
rel. Tanner v. Northwestern Investment Co., 
70 Wash. 381, 126 Pac. 895. 

As to quo warranto suits dissolving pri- 
vate corporations, see note in 125 Am. St. 
Rep. 643. 


§§ 3601-3638. 
Repealed. See L. 13, p. 345, § 28. 


§ 3601-1. Creation of Building and Loan Associations, etc. 

Ten or more persons, citizens of the state of Washington, may form a 
savings and loan association or savings and loan society for the purpose of 
accumulating the savings and funds of its members and lending its share- 
holders or others the funds so accumulated by the making and acknowledging 
in quadruplicate and by filing as hereinafter required articles of incorporation 


specifying: 
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(a) The name of the proposed association, which shall terminate with the 
words Savings and Loan Association, or Savings and Loan Society.” 

(b) The city, town or village and the county wherein the principal place 
of business of the association is to be located and which must be within the 
state of Washington. 

(c) The number of its directors, which shall not be less than seven nor 
more than fifteen. The first board of directors shall hold office for a term 
to be specified in said articles of not less than two, and not more than six 
months from the time said association is authorized to do business. 

(d) The names, occupation and postoffice addresses of its first directors. 

(e) The names, occupation and postoffice addresses of the subscribers to 
the articles of incorporation, and a statement of the number of shares which 
each has agreed to take. The matured value of the total number of shares 
so subscribed shall be at least $25,000.00. 

(£) The limit of capital to be accumulated. 

(g) The time of duration of said association, which shall not exceed fifty 
years. 

Said articles shall be filed in the first instance in the office of the state 
auditor pending his approval thereof and of the by-laws of said association 
as hereinafter provided for. 

The articles of incorporation may be amended by a vote of at least 
two-thirds in number of the shareholders voting at any general meeting, or 
by a special meeting called for that purpose, and a copy of the resolution 
making said amendment shall be certified in quadruplicate by the president 
and secretary under the seal of said corporation, and when so certified shall 
be so filed and kept the same as in the case of original articles, and from 
the time of said filing, said amendment shall have the same effect as if em- 
braced in the original articles of incorporation: Provided, however, That no 
increase in the authorized capital shall be made unless three-fourths of the 
capital previously authorized has actually been issued. [L. 13, p. 326, S 1.] 


§ 3601-2. By-laws—Approval. 

Each association shall adopt by-laws for its government and therein 
describe the manner in which its business shall be transacted, which by-laws 
shall be in conformity with the provisions of this act, and the laws of this 
state, and at all times be open to the inspection of the state auditor and the 
members of the association at its home office. All by-laws shall be subject 
to the approval of the state auditor before going into effect, and in case 
any provision in such by-laws shall be contrary to the provisions of this act, 
or to the laws of this state, or be detrimental to the interests of the members 
of such organization, or against public policy, he may, under the advice 
and consent of the attorney general, require the same to be stricken out. 


L. 13, p. 327, § 2.] 


§ 3601-3. Responsibility of Incorporators. 

Whenever said articles of incorporation are in due form and regularly 
executed and the by-laws have been duly approved as above required, the 
state auditor thereupon shall ascertain from the best source of information 
at his command the responsibility, character and general fitness of the 
incorporators. If he shall be satisfied concerning the several matters speci- 
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fied above, he shall, within a reasonable time, issue under his hand and 
official seal a certificate reciting in substance the filing in his office of the 
articles of incorporation and by-laws; that said articles and by-laws con- 
form to all the requirements of law; that he has approved the same, and that 
he verily believes the incorporators are fit and proper to conduct the business 
of a savings and loan association as defined in this act and said by-laws. 
Said certificate shall be made in quadruplicate and attached to each copy 
of the articles of incorporation, one of which shall be retained by the state 
auditor and the other three shall be returned to the incorporators who shall 
forthwith file one copy thereof in the office of the secretary of state, one in 
the office of the auditor of the county in which the chief place of business 
of said association is located, and the other shall be retained by the associa- 
tion, whereupon the incorporation of said association shall be deemed com- 
plete. [L. 718, p. 328, § 3.] 


§ 3601-4. Oath of Directors—Bonds. 

Each officer and director, when appointed or elected, shall take an oath 
that he will, so far as the duty devolves upon him, diligently and honestly 
administer the affairs of such association, and will not knowingly violate 
the by-laws or any of the provisions of law applicable to such association. 

Each officer or agent having the custody of money or securities of an 
association shall be required to give bond to such association in an amount 
to be determined by the board of directors of such association commensurate 
with his liability. [L. 13, p. 328, § 4.] 


§ 3601-5. Limitation on Charges, etc. 

The membership of the association shall consist of those persons hold- 
ing shares therein. | 

The by-laws may provide for an entrance, membership or withdrawal 
fee, but the total of such fees shall not exceed two dollars upon each share, 
and no other fee, penalties, fines or forfeitures shall be charged, except 
reasonable charges for expenses in closing loans, and for delinquency in 
making payments on stock and loans. 

The above provision shall not apply to dividends which may revert to 
the association as provided in section 3601-7. [L. 13, p. 329, § 5.] 


§ 3601-6. Value of Shares—Free Shares—Stock. 


The capital of every such association shall consist of the accumulated 


payments made by its members and dividends credited thereon, and shall be 


represented by shares. Every share issued shall have a matured value of 
one hundred dollars. Every such association shall be either permanent or 
Serial in character as provided by the terms of its by-laws. A permanent 
association may issue shares at any time and credit its dividends upon the 
pass-books of its members. A serial association may issue shares in series 
and credit its dividends equally upon each share issued in such series. No 
shares of a prior series shall be issued after the issuing of shares in a later 
series, when issued upon the serial plan, except at the book value at the 
last distribution of profits plus the dues and accumulated earnings thereon 
since such distribution. Shares which have not been transferred to the 
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association as security for the repayment of a loan shall be called free 
shares. Shares that have been so transferred shall be called pledged shares. 

No preferred stock shall be issued, i. e., stock upon which a different or 
stipulated rate of dividends shall be guaranteed or paid before or regardless 
of the amount of dividends distributed to other classes of shares, neither 
shall any shares be issued which shall be exempt from bearing their pro 
rata portion of loss: Provided, however, That nothing herein contained shall 
be held to prohibit any association already having reserve stock outstand- 
ing from continuing to have an equal amount of such stock outstanding, 
and from issuing, if necessary, additional reserve fund stock so as to equal 
five per cent of the capital as defined in this section; and when $o provided 
in its by-laws, such reserve fund stock may participate in all earnings 
equitably with the general stock and be chargeable with all real estate taken 
under foreclosure or otherwise in the adjustment of delinquent loans to- 
gether with all direct losses of whatever nature sustained by the association 
in the general course of business and in consideration of such guaranty against 
loss, and when provided in the by-laws such stock may receive additional 
dividends, and such stock shall not be subject to withdrawal until all other 
classes of stock and all other liabilities of the association shall first have 
been liquidated, and any such association may agree to mature its other 
classes of stock at a fixed time, providing any deficiency arising therefrom 
shall be chargeable only to such reserve fund stock. 

Any association may issue the shares classified below when so provided 
by its by-laws: | 

(a) Installment shares upon which a regular stipulated payment of dues 
shall be made at stated periods expressed in the by-laws. 

(b) Savings shares, upon which payments shall be made in such sums and 
at such times as the holder thereof may elect until the shares reach their 
matured value or are withdrawn. 

(c) Fully paid shares, upon which a single payment amounting to one 
hundred dollars per share shall be paid at the time of subscription. 

(d) Juvenile shares. Any association may issue juvenile shares to, or in 
the name of, any minor which shall be held for the exclusive right and 
benefit of such minor and free from the control or lien of all other persons; 
and the accumulated savings on these shares together with the dividends 
credited thereon shall be paid to the persons in whose name the shares have 
been issued and the receipt or acquittance of such minor shall be valid and 
sufficient release and discharge to the association for such accumulated 
savings, together with the dividends credited thereon or any part thercof. 
[L. 13, p. 329, § 6.] 


§ 3601-7. Dividends. 

Profits and losses shall be ascertained and distributed semi-annually or 
annually. Dividends shall be taken from the net earnings of the association 
and, subject to the provisions of section 3601-6 relating to reserve fund 
stock shall be distributed ratably to all classes of shares and to each share 
in proportion to the accumulation made thereon: Provided, That when stock 
is withdrawn within two years of its issuance, the withdrawing member 
shall receive only such proportion of the dividends as may be provided in 
the by-laws, but when such stock is more than two years old, the withdraw- 
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ing member shall receive at least seventy-five per cent of the dividends. 
The remaining dividends may revert to the undivided earnings. No divi- 
dends shall be credited or paid except by a vote of the board of directors 
duly entered upon the minutes, whereupon shall be recorded the vote by 
ayes and nays. It shall be lawful for the association, in addition to the con- 
tingent fund required by section 3601-13, to hold in its fund of undivided 
earnings, such sum as the board of directors may from time to time 
deem necessary or wise: Provided, however, That when the undivided: earn- 
ings, including the contingent fund, exceed fifteen per cent of the dues 
and dividends credited to members, the board of directors shall declare such 
extra dividend in excess of the dividend regularly apportioned, as may be 
necessary to distribute among the shareholders the accumulation in excess 
of such authorized surplus. [L. 13, p. 331, §7.] 


§ 3601-8. Loans, How Made—Investments. 

For every loan made, except a loan from one association to another, a 
note or bond secured by first mortgage on improved real estate shall be 
taken, which security shall be conservatively worth at least twice the value 
of the loan. No mortgage loan shall be made except upon the report in 
writing of an appraiser or a committee of appraisers appointed by the board 
of directors, which report shall state the conservative value of the mortgage 
security. The directors in their discretion may also loan upon the security 
of the shares in the association to the amount of ninety per cent of their 
withdrawal value, and may loan upon or invest in bonds of the United States 
and of the state of Washington, and in such classes of bonds and warrants 
of the counties, school districts and other municipalities, as well as local 
improvement districts, in this state, as the state auditor may from time to 
time approve. Any association having a surplus for which there is no 
demand for loaning purposes or for the payment of withdrawals or matured 
shares, may loan the same to another domestic association, and such associa- 
tion may borrow from other associations or otherwise for loaning purposes 
or for the payment of withdrawals or matured shares: Provided, That no 
association shall borrow any amount or amounts which in the aggregate shall 
exceed twenty-five per cent of the actual value of mortgages on deposit with 
the state auditor, as shown by the last preceding semi-annual statement of 
the borrowing associations, as provided in section 3601-9. 

In borrowing said amount or amounts for the purposes specified, any 
such association may, at its election, borrow the same or any part thereof 
upon its debenture bonds, maturing on or before five years after date ana 
bearing interest not exceeding six per cent per annum, interest payable semi- 
annually. In no case shall any such bonds be issued when there are suff- 
clent funds on hand or receivable in time to meet approved applications for 
loans or for the payment of maturing stock or withdrawals of stock. Such 
debenture bonds may be retired by action of the board of directors at any 
time after one year from date of issue, by the secretary of the association 
giving notice in writing sixty days or more prior to the next interest date 
to the recorded holders thereof, and on return of said retired bonds, together 
with the coupons attached, said holders shall receive their par value. At 
the expiration of said interest period, the bonds so called shall cease to draw 
interest. Whenever the state auditor shall deem any indebtedness incurred 
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under the provisions of this section to be detrimental to the interests of 
the shareholders of any such association, he shall notify such association 
to reduce its indebtedness to such amount as he shall consider reasonable, 
giving such association such reasonable time as may be necessary to effect 
such reduction of indebtedness. [L. 13, p. 332, § 8.] 


§ 3601-9. Securities Deposited With State. 

Every savings and loan association heretofore or hereafter incorporated 
under the laws of this state, and governed by this act, shall deposit and 
keep with the state auditor, or with a duly chartered trust company of this 
state, approved by the state auditor, in trust for all its members and cred- 
itors, all mortgages and notes secured thereby, received by it in the usual 
course of business. When deposited with a trust company such company 
shall certify to the state auditor the possession of such securities, and the 
same shall not be surrendered without the authority or sanction of the state 
auditor. All associations except such as confine their business operations 
wholly to the county in which such associations are incorporated and ad- 
joining counties, not having or owning mortgages to the amount of twenty- 
five thousand dollars, shall deposit with the state auditor additional 
securities to make with the securities so owned and deposited a total value 
of not less than twenty-five thousand dollars. Such additional securities 
shall consist of bonds of the United States and of the state of Washington, 
and such classes of bonds and warrants of the counties, school districts and 
other municipalities, as well as local improvement districts, in said state, 
as the state auditor may from time to time approve, and such additional 
securities may be withdrawn from time to time when mortgage securities 
of corresponding value shall be deposited, as provided in this act, or when 
other securities of like character are substituted therefor, and it shall be 
the duty of the state auditor, from time to time, to examine said associations 
to ascertain whether all of its securities are deposited, as required by this 
act: Provided, That all securities heretofore taken in any other state, terri- 
tory or nation, by any association organized under the laws of this state, 
and subject to the provisions of this act, and there deposited under the 
laws of such state, territory or nation, with some officer, authorized to 
receive the same, shall not be deposited with the auditor of the state of 
Washineton. But in every such case a certificate of such deposit shall be 
filed with the auditor of this state, and renewed annually, together with a 
statement verified by the affidavit of some officer of such association, who 
has knowledge of the facts, showing all of the securities taken by such asso- 
ciation, in such other state, territory or nation, at the time of the filing of 
such certificate; and in case any securities taken in any such state, territory 
or nation are not deposited there, then the same shall be deposited here, as 
required by this act. 

Every foreign association doing business in this state and governed by 
this act shall deposit and keep with the auditor of this state, or with a duly 
chartered trust company of this state, approved by the state auditor, in 
trust for all its members and creditors in this state, all mortgages hereto- 
fore received by it in this state and now in effect, and all mortgages here- 
after received by it in the usual course of its business in this state. Such 
securities shall be kept and dealt with by the state auditor or by such trust 
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company in like manner as the securities deposited by savings and loan 
associations organized under the laws of this state. Every association gov- 
erned by this act shall on or before the first day of February and on or 
before the first day of August in each year, file with the state auditor a 
verified statement of the total amount due to the association from the bor- 
rowers, upon the mortgage loans on deposit with the state auditor upon 
respectively the thirty-first day of December and the thirtieth day of June 
last preceding. Payments upon stock pledged to the association for a loan, ` 
which payments are accumulated for the purpose of meeting the loan at or 
prior to its maturity, shall be considered as payments upon such loan within 
the intent of this section. [L. 13, p. 333, § 9.] 


§ 3601-10. Surrender of Securities. 

All interest and dividends which may accrue on securities held by the 
state auditor or such trust company as provided for herein and all dues, or 
monthly payments, which may become payable on stock pledged as security 
for loans, and notes and mortgages for which are deposited in accordance 
with the provisions of this act, may be collected and retained by the associa- 
tion depositing such securities or mortgages, so long as such association 
remains solvent and faithfully performs all contracts with its members, and 
when any mortgage shall have been fully paid to said association the same 
shall be surrendered by said state auditor, or under his order, upon filing 
with him a certificate of the auditor of the county where the real estate is 
situated, to. the effect that the satisfaction of said mortgage has been filed 
for record. Any mortgage upon which default has been made may be sur- 
rendered as aforesaid, upon filing with the state auditor an affidavit sworn 
to by the president and secretary of the association owning the same, stating 
that such mortgage is in default and that it is withdrawn for the purpose 
of foreclosure. [L. 13, p. 335, § 10.] 


§ 8601-11. May Hold Real Estate—Limitation. 

Any savings and loan association may purchase at any sale, public or 
private, any real estate upon which it may have a mortgage, judgment, lien, 
or other encumbrance or in which it may have any interest, and may sell, 
convey, lease or mortgage the same at pleasure to any person or persons, 
but shall not otherwise acquire or deal in real estate: Provided, That any 
such association may acquire such real estate or a leasehold interest therein 
as may be necessary or convenient for a location for the transaction of its 
business: Provided further, That no such association shall use more than ten 
per cent of its assets at any time in acquiring real estate for its business 
location: Provided further, That all real estate except that used for its busi- 
ness location shall be sold by said association within five years from and 
after the time that title thereto is acquired. [L. 13, p. 335, § 11.] 


§ 3601-12. Ohecking Accounts Prohibited. 

No savings and loan association shall carry any demand, commercial 
or checking account and no such association shall receive any savings ac- 
count or any sum of money on deposit without issuing shares of stock for 
the same. [L. 713, p. 336, § 12.) 
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§ 3601-13. Contingent Fund. l 

At each periodical distribution of profits, unless such association already 
has issued paid-up reserve fund stock equal to five per cent of the amount 
credited to members to which losses may be chargeable as provided in 
section 3601-6, the board of directors shall reserve and carry to a con- 
tingent fund, a sum equal to at least five per cent of the net earnings during 
the period since the last previous dividend was declared, until such contin- 
gent fund shall be equal to at least five per cent of the amount credited 
to members. The directors may at any time carry to such contingent fund 
any further portion of the undivided earnings that in their discretion may 
seem wise, except as herein provided. Losses of the association may be paid. 
therefrom, and whenever the contingent fund is reduced below five per cent 
the board of directors shall at each periodical distribution of profits carry 
to such contingent fund at least five per cent of the net earnings during the 
period since the last dividend was declared until such contingent fund shall 
again be equal to at least five per cent of the amount credited to members. 
[L. 13, p. 336, S 13.] 


§ 3601-14. Losses. 

Whenever the losses of an association exceed the contingent fund, or 
the reserve fund, if reserve fund stock has been issued as provided in section 
3601-6, they may be charged against the undivided earnings, if any, 
and in the event that they also exceed such undivided earnings, shall be 


charged pro rata against all classes of shares according to the withdrawal 
value thereof. [L. 13, p. 336, § 14.] 


§ 3601-15. Expenses. 

The expenses of such association shall be paid from its earnings, and 
no deduction from dues shall be made either directly or indirectly for that 
purpose. No such association shall pay or be or become liable to pay either 
directly or indirectly in the course of any calendar year as salaries, com- 
missions, fees or other compensation to its officers, directors, auditor, 
attorneys, agents, clerks and all other employees and for rent, advertising, 
and all other operating expenses, sums of money the aggregate of which 
shall exceed two and one-half per cent of the average amount of assets of 
such association during such year. The term operating expenses’’ as used 
in this connection shall not be construed to include membership fees, taxes, 
assessments, repairs or insurance on real estate or commissions on the sale 
of real estate, or on the placing of loans, or any interest which the associa- 
tion may have paid or become liable to pay, proper legal charges for search- 
ing titles or the preparation of legal papers, expenses of foreclosure suits 
or other bona fide litigation, nor charges for examinations made by the 
direction of the state auditor. The provisions of this section, in so far as 


they limit the expenditure for expenses, shall not apply to any association | 


whose accumulated capital is less than forty thousand dollars: Provided, 
however, That the annual expenses of every such latter association shall not 
exceed a total of one thousand dollars. The provisions of this section shall 
apply as well to foreign as to domestic corporations doing business under 
the permission and certificate of the state auditor and said auditor shall not 
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renew such permission or issue such certificate to any corporation that shall 
have violated the provisions of this section. [L. 13, p. 337, § 15.] 


§ 3601-16. Withdrawal of Shares—Payment of Value. 

Shares shall not be withdrawn until after a lapse of three months from 
the time of issuance of such shares and not then except at the option of the 
association, and after one day’s written notice of intention to withdraw such 
shares shall have been given subsequent to the expiration of such three 
months; but shares may be withdrawn at any time after one year from the 
time of issuance and after one day’s written notice of such withdrawal has 
been given to the association. The withdrawing shareholder shall be paid 
the amount of the withdrawal value of the shares, as shown by the last prior 
distribution of profits and as determined by the by-laws, together with all 
the dues paid thereon since such distribution: Provided, That upon with- 
drawal of shares pledged to the association for a stock loan or stock loans, 
the association shall first deduct therefrom the indebtedness due the asso- 
ciation. Withdrawals shall be paid in the order of their filing, except as 
hereinafter provided, and it shall be the duty of the secretary or other officer 
discharging such duties to enter upon each notice the order and date of 
such filing. Except as hereinafter provided, not more than two-thirds of 
the receipts of the association in any month shall be applied to the payment 
of withdrawals and matured shares without the consent of the board of 
directors. Whenever an application for withdrawal shall have been on file 
or the payment of matured shares demanded and either shall have remained 
unpaid for a period of six months, all the receipts of the association in any 
month from dues, loans repaid, and the proceeds of all other investments, 
shall, after the payment of expenses and general indebtedness, be applied 
toward the payment of withdrawals and matured stock; and the board of 
directors, or the state auditor, in his discretion, may direct that withdrawals 
be paid upon a ratable and proportionate basis. After filing the notice of 
withdrawal provided herein, the withdrawing member shall be entitled to 
the dividends credited to the same class of shares, until the final payment 
of his shares is made; and membership in the association shall remain unim- 
paired so long as any accumulation remains to his credit. No officer, 
director, attorney, clerk or agent of such association, and no person in any 
way interested or concerned in the management of its affairs shall discount 
or directly or indirectly purchase a share of any such association, whether 
filed for withdrawal or not, except by payment therefor of the withdrawal 
value of such share as determined herein. The board of directors of any 
association may retire all classes of free shares by enforcing withdrawals of 
the same: Provided, That the by-laws shall clearly state the manner in which 
such withdrawals may be enforced: And provided also, That the holders 
thereof shall be paid the full value of the shares, including, in such case, 
their proportion of the contingent fund. IL. 13, p. 337, § 16.] 


§ 3601-17. Exemption from Taxation. 

_ Shares held by members shall be exempt from taxation and the asso- 
ciation itself shall not be taxable, except that its tangible personal and real 
property shall be taxed as other tangible personal and real property is 
taxed. [L. 13, p. 339, § 17.] 
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§ 8601-18. Annual Reportse—License Fees. 

On or before the first day of September in each year every savings and 
loan association doing business in this state shall deposit with the state 
auditor a report of its affairs and operations for the year ending on the 
thirtieth day of June immediately preceding. Such report shall be verified 
under oath by the president and secretary or by three directors of the asso- 
ciation, and shall contain such information as the state auditor from time 
to time request. Upon filing such report, there shall be paid to the state 
auditor for the state general fund, in lieu of all other corporation fees or 
licenses, a fee determined as follows: If the assets of the association as 
shown by said report amount to fifty thousand dollars or less, a fee of ten 
dollars; if more than fifty thousand dollars and less than one hundred thou- 
sand dollars a fee of twenty dollars; if more than one hundred thousand 
dollars and less than two hundred fifty thousand dollars, a fee of thirty 
dollars; if more than two hundred fifty thousand dollars and less than five 
hundred thousand dollars, a fee of forty dollars; if more than five hundred 
thousand dollars and less than one million dollars, a fee of sixty dollars; 
and if more than one million dollars, a fee of one hundred dollars. If such 
association shall fail to furnish to the auditor of the state any report re- 
quired by this act, at the time so required, it shall forfeit the sum of twenty- 
five dollars per day for every day such report shall be delayed or withheld; 
and an action shall be started in the name of the state to recover such penalty 
and the same shall be paid into the treasury of the state. After receiving 
such report, the auditor, if satisfied that such association has complied with 
all the provisions of this act and is entitled to do business in this state, shall 
issue a certificate stating the compliance with such provisions, and that such 
association is entitled to do business in this state, which certificate shall be 
in force for the period of one year unless sooner revoked. [L. 13, p. 339, 
8 18.] | 


§ 3601-19. Examination—Inspector—Expenses. 

The state auditor shall have supervision of all such associations doing 
business in this state, and shall be charged with the execution of the laws 
of this state relating thereto. At least annually but not oftener than twice 
a year except in cases of extreme necessity he shall make or cause to be 
made an examination into the affairs of all such associations doing business 
in this state. Such examinations shal] be made by an inspector of savings 
and loan associations to be appointed by the state auditor, and who shall 
hold office during his pleasure. Such inspector shall be paid for the time 
actually spent in examining the affairs of any association at the rate of eight 
dollars per diem and railroad fare. Such compensation shall be paid by the 
association and where several associations are examined in the course of a 
single trip made by the examiner, the railroad fare shall be equitably pro- 
portioned by the state auditor among the associations so examined. All 
examinations made by such inspector shall be full and complete, and in 
making the same he shall have full access to, and may compel the produc- 
tion of all books, papers, moneys, and records of the association under 
examination, and may administer oaths to and examine the officers of such 
association or any person connected therewith as to its business and affairs, 
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and any willful false swearing shall be deemed perjury and be punishable 
as such : Provided, Whenever by the laws of the state under which any 
foreign association is organized, annual examinations of such association 
are required and are made pursuant thereto, then such foreign association 
shall not be examined hereunder: Provided, Such foreign association shall 
furnish to the auditor of this state annually a certificate of the proper offcer 
of such other state that he has made an examination pursuant to the laws 
of such other state, and that the affairs of such association are in accord 
with the laws of such other state: And provided further, That the auditor 
of this state may, whenever he deems it advisable, cause examination of such 
foreign association to be made as is required in the case of associations or- 
ganized under the laws of this state. [L. 13, p. 340, § 19.] 


§ 3601-20. State Auditor to Take Charge of Association, When—Receiver. 
Whenever it shall appear to the state auditor that the affairs of any 
savings and loan association are in an unsound condition or thet it is con- 
ducting its business in an unsafe or unlawful manner, the state auditor shall 
at once notify the board of directors of such association, giving them twenty 
days in which to restore ite affairs to a safe and sound condition or to 
discontinue its illegal practices. If after twenty days such restoration shall 
not have been made, or such illegal practices shall not have been discon- 
tinued, the state auditor shall direct the inspector of savings and loan 
associations to take possession of all books, records and assets of every 
description of such association and hold and retain the possession of same 
pending the further proceedings herein specified. Should the board of 
directors, secretary or person in charge of such association refuse to permit 
the eaid inspector to take possession as aforesaid, the state auditor shall 
communicate such fact to the attorney general, whereupon it shall become 
the duty of the attorney general at once to institute such proceedings as 
may be necessary to place such inspector in immediate possession of the 
property of such association. Upon taking possession of the effects of the 
association as aforesaid said inspector shall prepare a full and true state- 
ment of the affairs and conditions of such association, including an itemized 
statement of its assets and liabilities, and shall receive and collect all debts, 
dues and claims belonging to it and pay the immediate and reasonable ex- 
penses of his trust. Said inspector shall be required to execute to the state 
auditor a good and sufficient bond in a sum required by the state auditor 
conditioned upon the faithful discharge of his duties as custodian of such 
association, which said bond shall be approved by the state auditor, and the 
expense of which shall be borne by the association under examination. 

When the condition of such association has been fully ascertained, and 
it shall appear that the affairs of said association are in fact in an unsound 
condition, or that it is in fact continuing its business in an unsafe or unlawful 
manner, the state auditor shall report the facts to the attorney general and 
it shall thereupon become the duty of the attorney general to institute pro- 
ceedings in the superior court of the proper county for the appointment of 
areceiver and for the dissolution of such association, or such other proceed- 
ings as the occasion may require. [L. 13, p. 341, § 20.] 
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§ 3601-21. Disbarred from State, When—Re-entry. 

Any savings and loan association organized under the laws of any 7 
state or territory that shall remove any action that shall be commenced 
against it in a court of this state to a United States court, or that shall fail 
to pay any judgment rendered against it upon a suit in any court in this 
state within sixty days after the rendition of final judgment in such case, 
or that shall fail to make reports to the state auditor as provided in this act, 
or to do any other act to be done or performed as required by law, and 
after the continued failure to do such act for twenty days after notice in 
writing from the state auditor of such failure, shall have no right or author- 
ity to do or transact any further business within the limits of this state, 
and the state auditor shall thereupon cause notice of the termination of such 
authority to do business to be mailed to such association, and to be published 
in some newspaper of general circulation at the capital of the state, and shall 
communicate the facts to the attorney general of this state, who shall insti- 
tute such proceedings in the matter as the case may require: Provided, Any 
such corporation may be again authorized to commence business upon such 
terms as the state auditor may deem just and proper, and upon full compli- 
ance with the provisions of this act. [L. 13, p. 342, § 21.] 


§ 3601-22. Penalties. 

Any officer, director or agent of any savings and loan association or any 
other person who shall sell or issue or knowingly cause to be sold or issued 
to any resident of this state, any stock of said association while said asso- 
ciation does not have on deposit with the state auditor as required by this act, 
securities of the value and at the time herein prescribed, or while such asso- 
ciation shall not have the certificate of the state auditor authorizing it to do 
business as herein prescribed shall be guilty of a gross misdemeanor. [L. 13, 
p. 843, § 22. ] 


§ 3601-23. Act Exclusive as to New Organizations. 

After the passage and approval of this act, it shall be unlawful for any 
person, association or persons or domestic associations not already organized 
and doing business under sections 3601 to 3638, both inclusive, of Reming- 
ton & Ballinger’s Annotated Codes and Statutes of Washington, to conduct 
a business in the form or of a character similar to that authorized by this 
act without first incorporating under this act. After the passage and 
approval of this act no foreign association not already lawfully engaged in 
the state of Washington in the business of a savings and loan association 
shall be permitted to conduct such a business in this state, and hereafter no 
savings and loan associations organized under the laws of this state not 
already lawfully engaged in the business of a savings and loan association 
outside of the state of Washington shall be permitted to engage in business 
outside of this state: Provided, That no such association shall loan on prop- 
erty outside of this state more than the aggregate of the amount from time 
to time standing to the credit of members outside of the state. [L. 713, 
p. 343, § 23.] 


§ 3601-24. Advertising Limited. 
It shall be unlawful for any savings and loan association to make, pub- 
lish, or circulate any advertisement, sign, circular or statement intended or 
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calculated to induce persons to purchase stock of such association in the 
belief that such stock is subject to withdrawal on demand or that a stipu- 
lated or agreed rate of interest or dividend is payable thereon, except as 
provided in section 3601-6. [L. 13, p. 343, § 24.] 


§ 3601-25. Names Prohibited. 

After the passage and approval of this act, no person, association of 
persons, or corporation conducting a business not in the form and of a 
character similar to that authorized by this act shall have or continue to use 
for a part of its title or corporate name any combination of two or more of 
the following words, to wit: building, savings, loan, home, 
association“ or society. [L. 13, p. 344, § 25.] 


§ 3601-26. Act Exclusive— Existing Contracts not Impaired. 

The powers, rights, duties, privileges and obligations of every associa- 
tion heretofore or hereafter organized and doing business in the form or of 
a character similar to that authorized by this act, shall be governed, con- 
trolled, construed, extended, limited and determined by the provisions of 
this act, to the same extent and effect as if said association had been 
organized and incorporated under or pursuant to the provisions of this act, 
and the articles of incorporation, by-laws, and rules of every such associa- 
tion heretofore made or existing are hereby modified, altered and amended 
to conform with the provisions of this act and the same are declared void 
where such articles of incorporation, by-laws or rules are inconsistent with 
the provisions of this act; except that the obligations of any existing associa- 
tion, whether between such association and its shareholders or any one of 
them or any other person or persons or any valid contract between the 
shareholders of such association existing at the time this act takes effect 
shall not be in any way impaired by the provisions of this act; and with 
such exceptions every savings and loan association shall possess the powers, 
rights, duties and privileges, and be subject to the obligations, restrictions 
and liabilities conferred and imposed by this act, notwithstanding anything 
to the contrary in its articles of incorporation, by-laws or rules. All obliga- 
tions to any such association heretofore contracted shall be enforceable by 
it and in its name, and demands, claims and rights of action against any 
such association may be enforced against it as fully and completely as they 
might have been enforced before. [L. 13, p. 344, § 26.] 


§ 3601-27. Offenses. 

Every officer, director, agent or other employee of any savings and loan 
association, who shall willfully violate or fail to comply with any of the pro- 
visions of this act, shall be guilty of a misdemeanor. [L. 13, p. 345, § 27.] 


§ 3620. ciation to continue to transact business. 


which by this section is a prerequisite te 

Repealed. See L. 13, p. 345, § 28. suit by the attorney general, such notice may 
Where the state auditor orally notified the be proved by * competent witness whe 
attorney general that he deemed it unsafe Was present and heard the communication: 


or inexpedient for a building and loan asso- 3 Co E 8 3 . 
| 8 3 ° è 
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GENERAL STATUTES. 


TITLE XXII. 
CEMETERIES AND CEMETERY ASSOCIATIONS. 


§ 3640. 


This section is broad enough to exempt 
from local assessments the burial lots in a 
cemetery deeded to private owners, to be 
used exclusively for burial purposes, al- 
though the cemetery is owned by a cemetery 
company organized as a private corporation 
for profit, and not as a charitable associa- 
tion as contemplated by section 3639, au- 
thorizing the association of individuals for 
that purpose: In re Sixth Avenue West, 
Seattle, 59 Wash. 41, Ann. Cas. 1912A, 
1047, 109 Pac. 1052. , 

A cemetery company organized as a pri- 
vate corporation, which has sold burial lots 


to ba used for that purpose only, is not en- 
titled to the exemption of its unsold property 
from local improvement assessments, under 
sections 3640, 3645, exempting from taxation 
the lands of cemetery associations incorpor- 
ated or conducted under the law relating to 
charitable associations: In re Sixth Avenue 
West, Seattle, 59 Wash. 41, Ann. Cas, 1912A, 
1047, 109 Pac. 1052. 

As to liability of cemetery or the lots 
therein to special assessments, see note in 
Ann. Cas. 1912A, 1051. 


§ 3645. 
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TITLE XXIII. 
CHATTEL MORTGAGES AND CONDITIONAL SALES. 


CHAPTER I. 
CHATTEL MORTGAGES. 


§ 3659. 


The owner of a machine, having included 
it in a chattel mortgage executed by him on 
behalf of a corporation of which he owned 
all the stock, is estopped to assert that the 
same is his property and not subject to the 
mortgage: First Nat. Bank v. Fowler, 54 
Wash. 65, 102 Pac. 1038. 

As to the legal title, ownership and pos- 
session of mortgaged chattels after condition 
broken, see note in 137 Am. St. Rep. 893. 

The lien of a senior chattel mortgage on 
a crop of wheat to secure certain enumerated 
notes cannot be extended to cover advances 
subsequently made for seed, provisions, stor- 
age, and harvesting expenses, as against the 
lien of a junior mortgage, where the mort- 
gage made no provision for future advances 
or for such items: Inland Trading Co. v. 
Edgecombe, 57 Wash. 257, 106 Pac. 768. 

As to the lien on growing crops of a 
chattel mortgage, see note in 18 Am. St. 
Rep. 770. 

A chattel mortgage of a stock of goods 
which permits the mortgagor to remain in 
possession, and by contemporaneous parol 
agreement to sell goods for the purpose of 
replenishing his stock and paying expenses 
instead of applying all of the proceeds to 
the payment of the mortgage debt, is not 
fraudulent as to creditors unless it was 
given for the purpose of aiding the mort- 
gagee to accomplish that purpose: Van 
— v. Mitchum, 66 Wash, 296, 119 Pac. 

As to a chattel mortgage allowing the 
mortgagor to retain possession and sell the 
property, see note in 15 Am. St. Rep. 913. 


§ 3660. 


The invalidity of a chattel mortgage by 
reason of failure to record it, valid as be- 
tween the parties, cannot be asserted by 
creditors who had acquired only liens against 
the real property of the mortgagor: Heal 
v. Evans Creek Coal & Coke Co., 71 Wash. 
225, 128 Pac. 211. 

As to the effect of failure to record a 
chattel mortgage, see note in 137 Am. St. 
Rep. 493. 


§ 3661. 


A chattel mortgage “dated” December 9th, 
but not delivered until December 13th, is not 
executed” until the latter date, and is filed 
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within ten days as red by statute from 
“execution” if filed December 21st: Fenby 
v. Hunt, 53 Wash. 127, 101 Pac. 492. 

Under this section and section 3665, pro- 
viding that chattel mortgages to secure the 
sum of three hundred dollars may be “re- 
corded” and indexed with like force and 
effect as if this act had not been passed, 
but that they shall “also be filed and in- 
dexed as required by this act,” a chattel 
mortgage for over three hundred dollars, if 
recorded, need not remain on file, in order 
to give notice thereof to creditors of the 
mortgagor: Van Winkle v. Mitchum, 60 
Wash. 296, 119 Pac. 748. 


§ 3662. 


The transfer of the possession and title of 
mortgaged chattels to a bona fide mort- 
gagee, in satisfaction of the debt is valid 
as against an attachment by a subsequent 
creditor, without regard to the validity of 
the mortgage: Urquhart v. Coss, 60 Wash. 
249, 110 Pac. 1001. 

A prior creditor who has actual notice of 
a chattel mortgage given by the judgment 
debtor to a third person cannot set up in- 


sufficiency of the description in the chattel 


mortgage, and claim priority on attaching 
the property: Fenby v. Hunt, 53 Wash. 127, 
101 Pac. 492. 

As to actual notice and its effect in the 
case of an unrecorded chattel mortgage, see 
note in 13 L. R. A. 389. 


Where an understanding that a corpora- 
tion was to purchase and pay for certain 
ersonal property, delivered to and used b 
it, was not carried out or completed until 
after the other party thereto had given a 
chattel mortgage thereon, there was at most 
but an executory contract of sale when the 
mortgage was given, and the completed sale 
was subject to the mortgage: In re Com- 
mercial Bank of Snohomish County, 57 

Wash. 381, 106 Pac. 1124. 

A subsequent creditor of a mortgagor 
cannot assert the invalidity of a chattel 
mortgage for want of acknowledgment and 
affidavit of good faith, where he had ac- 
quired no lien until the mortgagee had ob- 
tained possession and title in discharge of 
the debt; and any interest of a third person 
could not help such a ereditor: Urquhart v. 
Coss, 60 Wash. 249, 110 Pac. 1001. 

A chattel mortgage filed within ten days 
of execution takes priority over an attach- 
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ment levied after execution of the mortgage: Under this section it is not necessary to 
Fenby v. Hunt, 53 Wash. 127, 101 Pac. 492. record a chattel mortgage where the debt 
secured is less than three hundred dollars, 
and filing in the auditor’s office within ten 


F 3665. days after execution is sufficient, under 
See notes to 3 3661. section 3661: Fenby v. Hunt, 53 Wash. 127, 
101 Pac. 492, 
CHAPTER II. 
CONDITIONAL SALES. 
§ 3670. This section is designed to protect subse- 


uent creditors, and renders a sale absolute 
See notes to § 1182. the filing is not made as required, al- 
The burden of proving actual notice of an though the memorandum was filed before 

unrecorded conditional bill of sale, or of & creditors asserted their claims: American 

claim not of record, is upon the party as- Multigraph Sales Co. v, Jones, 58 Wash. 

serting the priority of the sale or claim: 619, 109 Pac. 108. 

Scott v. Farnam, 55 Wash. 336, 104 Pac. 639. 
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TITLE XXIV. 
CONGRESSIONAL DISTRICTS. 


$ 3673a. First District. 

The city of Seattle and Kitsap county shall constitute the first con- 
gressional district and shall be entitled to one representative in Congress of 
the United States. [L. 13, p. 275, 8 1.] 


§ 3674 a. Second District. 

The counties of Clallam, Jefferson, Snohomish, Skagit, Whatcom, 
San Juan Island and that portion of King county outside of Seattle, shall 
constitute the second congressional district and shall be entitled to one 
representative in Congress of the United States. [L. 13, p. 275, § 2.] 


§ 3675a. Third District. 

The counties of Chehalis, Mason, Thurston, Pierce, Pacific, Lewis, 
Wahkiakum, Cowlitz, Clarke and Skamania shall constitute the third con- 
gressional district and shall be entitled to one representative in Congress 
of the United States. [L. 13, p. 275, § 3.] 


§ 3675-1. Fourth District. 

The counties of Klickitat, Yakima, Benton, Kittitas, Whitman, Grant, 
Adams, Franklin, Walla Walla, Columbia, Garfield and Asotin shall 
constitute the fourth congressional district and shall be entitled to one repre- 
sentative in Congress of the United States. [L. 13, p. 276, § 4.] 


§ 3675-2. Fifth District. 

The counties of Ferry, Stevens, Lincoln, Spokane, Chelan, Okano- — 
gan, Douglas and Pend Oreille shall constitute the fifth congressional dis- 
trict and shall be entitled to one representative in Congress of the United 
States. [L. 13, p. 276, § 5.] 


§ 3676a. Election in Each District. 

At the next general election to be held on the first Tuesday after 
the first Monday in November, 1914, one representative in the Congress of 
the United States shall be elected in each of the congressional districts by the 
qualified electors therein and the votes for said representatives shall be 
given, received, returned and canvassed as the same are now given, received, 
returned and canvassed for electors for President and Vice-President of the 
United States. [L. 13, p. 276, § 6.] 
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GENERAL STATUTES. 


TITLE XXV. 
CORPORATIONS. 


CHAPTER I. 
ORGANIZATION AND MANAGEMENT GENERALLY. 


§ 3677. 


The failure to execute articles in triplicate 
and keep one copy in the office of the cor- 
poration does not affect the de facto exist- 
ence of a corporation otherwise duly incor- 
porated, and followed by user; and in such 
case the incorporation cannot be collaterally 
attacked in a civil action between the cor- 
poration and third persons: Kwapil v. Bell 
Tower Co., 55 Wash. 583, 104 Pac. 824. 

As to the burden of proof as to bona fides 
of purchaser claiming against prior unre- 
corded conveyance or encumbrance, see note 
in 36 L. R. A., N. S., 1124. 


Waiver of proof of incorporation and pay- 
ment of a corporate license fee does not 
waive proof of the subscription to the capi- 
tal stock of the petitioner: State ex rel. 
Hulme v. Gray’s Harbor & Puget Sound R. 
Co., 54 Wash. 530, 103 Pac. 809. 


The provision of this section, that no rail- 
road company shall institute proceedings to 
condemn land until the whole of its capital 
stock is subscribed is a rule of public policy, 
and is not waived by the land owner’s fail- 
ure to raise it by plea in abatement: State 
ex rel. Hulme v. Gray’s Harbor & Puget 
Sound R. Co., 54 Wash. 530, 103 Pac. 809. 


An allegation of the incorporation of a 
railroad company seeking to condemn land 
is not a compliance with this section pro- 
viding that no railroad company shall in- 
stitute such proceedings until the whole 
amount of the capital stock is subscribed, as 
that condition is not essential to incorpora- 
tion: State ex rel. Hulme v. Gray’s Harbor 
& Puget Sound R. Co., 54 Wash. 530, 103 
Pac. 809. 


The objection that the stock of a railroad 
company seeking to condemn property is 
held by aliens must be raised by plea in 
abatement or by proof offered in defense: 
State ex rel. Forney v. Superior Court, 55 
Wash. 215, 104 Pac. 200. 


LIABILITY FOR CORPORATE DEBTS 
AND ACTS.—The transaction of business 
by a corporation before all of its capital 
stock is subscribed, contrary to this section, 
does not render its officers individually lable 
for the debts upon the insolvency of the 
corporation, since the liability of officers is 
restricted to certain other cases by sections 
8697, 3698, ete.: American Radiator Co. v. 
Kinnear, 56 Wash. 210, 35 L. R. A., N. S., 
453, 105 Pac. 630. 


A subscription to the capital stock of a 
railroad company by trustees is sufficient to 
authorize it to exercise the right of eminent 
domain, especially where the stock is all paid 
in: State ex rel. McIntosh v. Superior Court, 
50 Wash. 214, 105 Pac. 637. 

The transaction of business by a corpora- 
tion before all of its capital stock is sub- 
scribed, contrary to this section, does not 
render its contracts void, since only the state 
can complain of violation of the statute: 
American Radiator Co. v. Kinnear, 56 Wash. 
210, 35 L. R. A., N. S., 453, 105 Pac. 630. 

As to who may question right of an al- 
leged corporation to exercise corporate 
powers, see note in 70 Am. St. Rep. 178. 


This section and section 3698, measuring 
and limiting the liability of stockholders 
in a corporation, do not protect a stockholder 
from the consequences of fraudulent repre- 
sentations inducing the extension of credit 
to the corporation when insolvent: Barnard 
Mfg. Co. v. Ralston Milling Co., 71 Wash. 
659, 129 Pac. 389. 


§ 3682. 


In condemnation proceedings, the tripli- 
cate copy of the articles of incorporation, 
held in the office of the company, is sufficient 
evidence of the incorporation; and a certifi- 
cate and receipts of the secretary of state 
showing the filing of the articles and pay- 
ment of filing and license fees are prima 
facie proof of its existence, this section 
making a certified copy of the articles prima 
facie proof not being exclusive: State ex 
rel. Clark v. Superior Court, 62 Wash. 612, 
114 Pac. 444. 


§ 3683. 


A corporation is bound by a contract for 
the purchase of land scrip where it was in- 
terested in that business and placed its 
vice-president and secretary in sole charge 
of its head office with apparent authority 
to deal in scrip, and they designated an 
agent as the corporation’s agent with au- 
thority to represent it in the purchase of 
scrip, and did not promptly disavow a con- 
tract made by the agent: Moses Land 
Scrip & Realty Co. v. Stack-Gibbs Lumber 
Co., 56 Wash. 529, 106 Pac. 207. 

A sales agent for a corporation has ap- 
parent authority to enter into a contract, 
and may therefore bind the company to 
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refund all purchase money — after pay- 
ment of six monthly installments, if the 
purchaser is then dissatisfied, where it 
appears that the agent had general au- 
thority to make sales, and that the officers 
and agents met at frequent intervals to 
discuss the affairs of the company, on 
which occasions the president authorized 
the sales agents to make such a contract 
with purchasers, since the sales agents had 
a right to assume that the corporation was 
speaking through its president, unless the 
contrary appears: Livieratos v. Common- 
— Security Co., 57 Wash. 376, 106 Pac. 

5. 

Under this section authorizing the trus- 
tees of a corporation to appoint such 
officers, agents and servants as the busi- 
ness of the corporation shall require, fix 
their compensation, and remove them at 
will, an attorney and general manager em- 
ployed at a fixed salary for the term of 
three years may be removed by the trus- 
tees at any time, without rendering the 
corporation liable to him for compensa- 
tion for the remainder of the unexpired 
term: Llewellyn v. Aberdeen Brewing Co. 
65 Wash. 319, Ann. Cas. 1913B, 667, 118 
Pac. 30. 

A corporation is liable upon its promis- 
sory notes executed without express au- 
thority of its trustees, where they were 
signed by the secretary (one of the trus- 
tees) with the knowledge and consent of 
the president, the only other trustee, this 
was the habitual method of transacting 
its business, and the notes were used to 
raise funds to finance the corporation and 
purchase machinery and equipment: Na- 
tional Bank of Commerce v. Puget Sound 
Biscuit Co., 61 Wash. 192, 112 Pac. 265. 

The recovery of judgment against a cor- 
poration on contract is conclusive that the 
officers had authority to make the con- 
tract: American Radiator Co. v. Kinnear, 
56 Wash. 210, 35 L. R. A., N. S., 453, 105 
Pac, 630. 

A domestic corporation is expressly au- 
thorized by this section to hold, sell and 
convey real estate; and where the articles 
authorize it to hold real estate for specific 
purposes, a properly executed deed vests 
it fully with title, even though the prop- 
erty is acquired for other purposes: Milton 
v. Crawford, 65 Wash. 145, 118 Pac. 32. 

Only the state can question a convey- 
` ance to a corporation as not authorized by 
its charter; and if not questioned, it can 
pass good title by a conveyance which can- 
not be questioned as ultra vires after the 
lapse of a reasonable time: Milton v. Craw- 
ford, 65 Wash. 145, 118 Pac. 32. 

As to the effect of ultra vires purchase 
of land by corporation, see note in 17 
Ann. Cas. 529. 

Where a report was made to the di- 
rectors of a corporation that an employee’s 
books were examined by a bookkeeper on 
a certain day and that the cash deposited 
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exceeded the receipts, the corporation is 
put upon inquiry and charged with such 

owledge as a cursory examination would 
have revealed, so as to be bound by repre- 
sentations to the contrary made by an 
officer: Poultry Producers’ Union v. Will- 
iams, 58 Wash. 64, 137 Am. St. Rep. 1041, 
107 Pac. 1040. 

Where the by-laws of a corporation em- 
powered the board of trustees, alone, to 
employ servants and assistants, a custom 
to allow the manager to make an oral 
contract of hire of a clerk, with weekly or 
monthly wage payments and without fix- 
ing the term, is not sufficient to authorize 
the manager to hire a clerk for a period of 
twenty-six weeks, when the clerk had 
actual knowledge of the extent of the 
manager’s authority: Francis v. Spokane 
Amateur Athletic Club, 54 Wash. 188, 102 
Pac. 1032. 

A treasurer of a corporation is ponen 
liable upon a contract wherein he agreed 
with the subscriber to the capital stock of 
the corporation, that “I will, upon demand 
accept a return of his stock, and refund 
to him the money he has paid,” on certain 
conditions, although to his signature he 
affixed “Treas.,” since that was descriptio 
personae only, and an agent may become 
personally bound by the form of his 
promise: Gavazza v. Plummer, 53 Wash. 
14,42 L. R. A., N. S., 1, 101 Pac. 370. 

There is sufficient prima facie evidence 
of the execution of a note by a corpora- 
tion, where it is shown that the note was 
given for obligations of the corporation, 
and was executed by an officer to whom 
the trustees had intrusted the sole manage- 
ment of its financial affairs: State Bank 
of Washington v. Spokane-Columbia River 
R. & Nav. Co., 53 Wash. 528, 102 Pac. 414. 

A prospecting and speculating mining 

company, organized for the purpose of buy- 
ing, selling, and trading in real and per- 
sonal property, will not be enjoined from 
making a sale of all its property (a lease 
of coal lands) at an alleged inadequate 
rice, where there was no evidence of 
raud, the officers exercised their best 
judgment, and the sale was ratified by a 
vote of a majority of the stockholders, 
and the value of the land was purely 
speculative, especially where the company 
was embarrassed financially and unable to 
prevent forfeiture of the land: Smith v. 
Flathead River Coal Co., 66 Wash. 408, 
119 Pac. 858. 

As to what corporation may sell all 
their assets, see note in 103 Am. St. Rep. 
548. 

A complaint by a corporation need not 
allege that the action was authorized by 
its board of directors, since it will be 
presumed until the contrary appears: Good- 
ale Phonograph Co. v. Valentine, 69 Wash. 
263, 124 Pac. 691. 

If a sale of stock to a corporate em- 
ployee, with an agreement by the cor- 
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poration to repurchase its own stock in 
case of discharge, was ultra vires, it was 
divisible, and not being void in toto, the 
sale was absolute: Olsen v. Northern 
Steamship Co., 70 Wash. 493, 127 Pac. 112. 


§ 3684. 


This section authorizing corporations to 
own and hold stock in other corporations 
is constitutional: State ex rel. McIntosh 
v. Superior Court, 56 Wash. 214, 105 Pac. 
637. 

As to power of corporation to hold and 
own stock in other corporations, see note 
in 36 Am. St. Bep. 134. 


§ 3686. 


A minority stockholder is estopped from 
maintaining a suit to compel a syndicate, 
consisting of officers and a majority of the 
stockholders, to pay to the corporation & 
profit realized by them in the purchase of 
a competing business, to save the life of 
the corporation, and a resale by them to 
the corporation at a profit, where such 
minority holder, after objecting to the sale, 
made a written waiver of his objections 
and ratified the sale, in order that certain 
bonds of the corporation could be sold: 
Baker v. Seattle-Tacoma Power Co., 61 
Wash. 578, Ann. Cas. 1912C, 859, 112 Pas. 
647. 


Where the continued existence of a cor- 
poration requires the purchase of a compet- 
ing business, a syndicate consisting of 
officers and a majority of the stockholders 
of the corporation may, after full disclos- 
ure of all the facts, acquire the property 
and resell it to the corporation at a profit 
to themselves, and are not within the rule 
preventing officers of a corporation from 
dealing in property of the corporation: 
Baker v. Seattle-Tacoma Power Co., 61 
Wash. 578, Ann. Cas. 1912C, 859, 112 Pac. 
647. 


Where, in an action by a stockholder to 
recover from officers and other stockholders 
a profit realized by them in dealings be- 
tween themselves and the corporation, 
payments are made to the corporation by 
stockholders who do not care to contest 
the matter, it is proper to allow the plain- 
tiff an attorney’s fee, although the pay- 
ments were voluntary: Baker v. Seattle- 
Tacoma Power Co., 61 Wash. 578, Ann. 
Cas. 1912C, 659, 112 Pac. 647. 

As to the acceptance by stockholder of 
benefits of ultra vires act of corporation 
as affecting his right to equitable relief, 
see note in 6 Ann. Cas. 126. 


A stockholder transferring stock in con- 
sideration of an agreement that he be em- 
ploved as sales agent mav be discharged 
from such position for inefficiency: Winsor 
v. Commonwealth Coal Co., 63 Wash. 62, 
33 L. R. A., N. S., 63, 114 Pac. 908. 
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A pooling contract for the voting of 
corporate stock is not void as against 
public policy, because of provisions in the 
agreement, relating to the employment of 
an agent and the election of a director, 
where there was no fraud and nothing un- 
lawful about it and nothing which neces- 
sarily affected the rights of minority stock- 
holders: Winsor v. Commonwealth Coal Co., 
63 Wash, 62, 33 L. R. A., N. S., 63, 114 
Pac. 908. 


Where a stockholder sold a controlling 
interest in the stock in consideration of 
one thousand dollars and of a contract to 
employ him as secretary for one year, the 
obligation is mutual and he is subject to 
discharge for diverting property and vio- 
lating the by-laws, and cannot recover 
the value of his stock for failure of con- 
sideration: Badere v. Goodrich, 63 Wash. 
650, 116 Pac. 274. 

As to the effect of a secret arrangement 
between corporation and shareholder, see 
note in 3 L. R. A. 797. 


Upon the dismissal for good cause of an 
officer of a corporation employed for one 
year, his recovery is limited to quantum 
meruit for the service rendered up to the 
time of the discharge: Badere v. Goodrich, 
63 Wash. 650, 116 Pac. 274. 

The evidence is sufficient to show that 
an officer of a corporation had overdrawn 
his account, where there was a dispute as 
to the amount of his salary, but he had 
kept the books, and entered the salary as 
claimed by the corporation, had admitted 
to others that such sum was correct, and 
that he had overdrawn his account, and 
the books showed that he had taken more 
than the salary entered: Kwapil v. Bell 
Tower Co., 55 Wash. 583, 104 Pac. 824. 

Authority to the president and secretary 
of a corporation to enter into a lease may 
be shown by parol as well as by minutes 
of the board of trustees, where no minutes 
were necessary: Starwich v. Washington 
Cut Glass Co., 64 Wash. 42, Ann. Cas. 
1913A, 262, 116 Pac. 459. 

A corporation accepts a lease and is 
liable for the rent, where the trustees au- 
thorized the officers tp enter into it, the 
lease was delivered to the officers, who 
accepted it on behalf of the corporation, 
and directed that rents received from ten- 
ants in possessign be applied upon the 
rent reserved in the lease: Starwich v. 
Washington Cut Glass Co., 64 Wash. 48, 
Ann. Cas. 1913A, 262, 116 Pac. 459. 

A formal act of the trustees, required 
by the by-laws, is not essential to bind the 
corporation by a lease executed by the 
officers pursuant to the assent and previ- 
ous authority of all the trustees, constitut- 
ing all of the stockholders: Starwich v. 
Washington Cut Glass Co., 64 Wash. 42, 
Ann. Cas. 1913A, 262, 116 Pac. 459. 

As to authority of president and vice- 
president in respect to contracts for the 
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in J. 15 „ see note in 14 L. R. 


As to Sato of president and secretary 
to sign commercial papers for company, see 
= in 2 Ann. Cas. 520, and 18 Ann. Cas. 

As to power of president to sell or mort- 
gage 0 property, see note 19 Ann. 

as 

An appeal by a corporation will be dis- 
missed on motion of a majority of its ex- 
ecutive committee, in whom the management 
of its affairs is vested subject to revision 
by the directors, where it appears that all 
the directors and members of the executive 
committee save the president desire it, and 
a majority of the committee so expressed 
themselves at a meeting, though a formal 
resolution was not adopted: Young v. 
Schenck, 64 Wash. 90, 116 Pac. 588. 

As to legality of action by a majority of 
quorum of directors, see note in 13 Ann. 
Cas. 786. 

The foreman in charge of a large ranch 
belonging to a corporation had authority to 
purchase an engine and hay baler, where it 
appears that he managed the ranch, em- 
ployed laborers and purchased supplies, and 
pending the negotiations, the president of 
the corporation was called over the tele- 
phone to discuss the terms of sale and in- 
formed the seller’s agent that if the deal was 
satisfactory to the foreman it would be sat- 
isfactory to the company: Adams County 
Mercantile Co. v. Walla Walla Livestock Co., 
64 Wash. 285, 116 Pac. 669. 

Where a deed by a corporation is executed 
by its president and secretary and authen- 
ticated by its seal, it is presumed that it 
was authorized by the corporation, and prima 
facie title is shown thereby without the pro- 
duction of other evidence: Milton v. Craw- 
ford, 65 Wash. 145, 118 Pac, 32. 

The evidence sufficiently shows that cer- 
tain properties and stock were secured by 
the president of a corporation for the use 
and benefit of the corporation, so as to con- 
stitute consideration for the corporation’s 
note to repay the purchase price advanced, 
where the corporation took a formal assign- 
ment of the stock of the company holding 
title to the properties, and continued in the 
possession and control of the same: Sesnon 
v. Lindeberg, 66 Wash. 1, 118 Pac. 900. 

A general fiscal agent and a director of a 
company has no implied authority to employ 
brokers to sell stock of the corporation upon 
a commission; and in the absence of any 
evidence of authority or of the nature of 
the business of the company or his connec- 
tion with it, it is not lable on his agreement 
to pay a broker’s commission on stock sold, 
especially where it does not appear that the 
stock sold was the stock of the company: 
Dempsey v. United Wireless Tel. o: „ 66 
Wash. 167, 119 Pac. 1. 

The evidence sufficiently shows that a con- 
tract was made by the plaintiff direct with 

& corporation, rather than with its officers 
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individually, where negotiations were carried 
on in the name of the corporation and plain- 
tiff’s offer and letters were addressed to it: 
Sweeney v. Lewis Construction Co., 66 Wash. 
490, 119 Pac. 1108. 

Where the superintendent of a corpora- 
tion in charge of its business and of a build- 
ing in which it repaired its taxicabs, had 
general power to employ and discharge men 
a written contract whereby he employed 
plaintiff to do all the company’s trimming 
and painting for one year, and leased a part 
of the second story of the building to plain- 
tiff as a shop, is within the apparent scope 
of his authority and binding on the corpora- 
tion, so far as the employment of the plain- 
tiff is concerned, although the superintend- 
ent’s actual authority was limited to verbal 
employment of men from day to day: Slo- 
cum v. Seattle Taxicab Co., 67 Wash. 220, 
89 L. R. A., N. 8., 435, 121 Pac. 67. 

As to — force of contracts for cor- 
poration made by its agents, see notes in 12 
L. R. A. 715 and 27 L. R. A. 401. 

As to agent’s power to contract for medi- 
cal services so as to bind company, see notes 
in Ann. Cas. 1912C, 474, and 4 L. R. A., 
N. S., 58. 

Where, in consideration of ninety-eight per 
cent of the stock of an irrigation company, 
the purchaser entered into an agreement to 
furnish water for specified tracts of land, 
and agreed to execute a water deed therefor 
as soon as he was made president of the 
corporation, the company ratifies the con- 
tract by furnishing water and receiving pay- 
ments therefor * the contract: Ulrich v. 
Pateros Water Ditch Co., 67 Wash. 328, 121 
Pac. 818. 

As to sanctional dealings between corpo- 
ration and officer, see note in 139 Am, St. 
Rep. 612. 

As to ratification of acts of directors by 
0 see note in 36 L. R. A., N. S., 

Under the rule that persons dealing with 
corporate agencies have a right to rely upon 
the apparent authority of those in charge, 
and the rule that, whenever one of two inno- 
cent persons must suffer, he who has enabled 
a third person to occasion the loss must sus- 
tain it, mortgages and notes executed by the 
secretary of a holding company, by authority 
of its active managers holding the stock as 
trustees, which notes and mortgages were 

iven in consideration of the stock of a fire 
Insurance company without the knowledge 
or consent of the cestui que trust and real 
owner of the stock, are valid and binding 
obligations, as between the cestui que trust 
and the creditors of the fire insurance com- 
pany, where it appears that the holding com- 
pany, organized primarily for that purpose, 
was in fact more than a holding company, 
and had power to purchase the stock of 
other companies and to do a general agency 
and traffic business, that all of the stock 
of such company was, by the owner and 
president, placed in the absolute control of 
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trustees as active managers and stockholders, 
who did engage in an ew and other busi- 
ness with the approva or the cestui que 
trust, and their purchase of the stock of 
the fire insurance company, in consideration 
of the notes and mortgages of the holding 
company, executed by one of the trustees as 
secretary who was in charge of the principal 
office, was ratified by a vote of the stock- 
holders holding practically all of the stock 
for the purpose of managing and controlling 
the company: Parker v. Hill, 68 Wash. 134, 
42 L. R. A., N. B., 267, 122 Pac. 618. 

As to implied authority of secretary of 
private corporation to act for or bind the 
company, see note in Ann. Cas. 1912D, 296. 

A resolution fixing the salaries of two of- 
ficers of a corporation at fifty dollars and 
thirty dollars per week, “it being understood 
that the said salaries would be paid out of 
the net proceeds of the business,” makes the 
salaries conditional, and the only fund out 
of which they can be paid is the net pro- 
ceeds during the time the offices were held: 
Mutual Adjustment Co. v. Ouellette, 70 
Wash. 693, 127 Pac. 301. 

A prima facie case of authority of the 
1 of a corporation to hire automo- 

iles is established, where the company 
owned a platted addition where it was sell- 
ing lots, and the principal use of the auto- 
mobiles was to carry 1 purchasers 
from the city to the addition to inspect lots: 
Merrill v. Caro Investment Co., 70 Wash. 
482, 127 Pac. 122. 


Where a president and trustee of a corpo- 
ration rendered services as a general man- 
ager with the consent of the other officers, 
he can recover on an implied contract for ser- 
vices as general manager, without any ex- 
press contract therefor: Blom v. Blom Cod- 
fish Co., 71 Wash. 41, 127 Pac. 596. 

As to contracts for employment of officer 
of company at a salary, see notes in 139 Am, 
St. Rep. 619 and 3 L. R. A., N. 8., 378. 


Failure of a general manager working on 
@ regular salary to charge himself on the 
books with all the items properly chargeable 
to him, does not necessarily render him 
guilty of such fraud as to forfeit all his 
salary, especially where explanations are 
wanting through his decease, and all doubts 
were resolved against his estate: Blom v. 
Blom Codfish Co., 71 Wash. 41, 127 Pac. 596. 


A corporation is not estopped to question 
the legality of a transaction whereby one of 
its officers gave the note of the corporation 
in renewal of his personal note, as the trans- 
action was presumptively ultra vires, and 
one dealing with such officer is presumed to 
know that he cannot bind the company in 
matters in which he is adversely interested, 
especially where the company derived no 
benefit from the transaction: Mooney v. 
Mooney Co., 71 Wash. 258, 128 Pac. 225. 

In such case, there can be no ratification 
by the corporation through acts of the offi- 
cer implicated, where a trustee whose author- 
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ity was a necessary prerequisite had no no- 
tice of the acts: Mooney v. Mooney Co., 71 
Wash. 258, 128 Pac. 225. 
An assignment of an account by a corpo- 
ration executed by its assistant treasurer is 
rima facie proof of the assignment: Pacifie 
g Co. v. Hamilton, 71 Wash. 469, 128 
Pac. 1069. 


A judgment creditor of an insolvent cor- 
poration may maintain an action against 
stockholders, where there is a prayer for a 
receiver and general relief: Barnard Mfg. 
55 v. Ralston Milling Co., 71 Wash. 659, 129 

ac. 389. 


As to creditors and stockholders in con- 
nection with proceedings looking to appoint- 
ment of a receiver, see note in 118 Am. St. 
Rep. 198. 

As to right of creditor of corporation to 
ae eer against stockholder, see note in 2 

R. A. 270. 
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Where there was a deadlock between two 
equal stockholders of a corporation, an ac- 
tion to settle their rights, appoint a receiver, 
and wind up the corporation should be al- 
lowed to go to final adjudication before 
requiring a sale of the assets, unless neces- 
sity therefor exists; and it is error, upon 
appointing a receiver, to direct a sale and 
enjoin the parties from taking any steps in 
the proceedings to secure an accounting and 
determine the rights and equities of the par- 
ties: Boothe v. Summit Coal Min. Co., 63 
Wash. 630, 116 Pac. 269. 


§ 3690. 


The undisclosed owner of corporate stock 
is not entitled to notice of a stockholder’s 
meeting, where the stock stood in the name 
of his brother who managed it and was noti- 
fied and appeared by proxy and voted at the 
meeting: Wright v. Tacoma Gas & Elec. 
Light Co., 53 Wash. 262, 101 Pac. 865. 

As to stockholders’ meetings generally and 
rae may vote at them, see note in 12 L. R. 

. 783. 


A stockholder’s proxy clothes the proxy- 
holder with full power to represent such por- 
tions of the stock, and binds the absent 
owner, in the absence of fraud: Baker v. 
Seattle-Tacoma Power Co., 61 Wash. 578, 
Ann. Cas. 1912C, 859, 112 Pac. 647. 

As to voters by proxy at stockholders’ 
meetings, see note in 29 L. R. A. 844. 


§ 3691. 


Failure to comply with this section and 
section 3692, requiring a corporation to file 
a list of its officers with the county auditor, 
does not prevent the corporation from mov- 
ing to set aside a judgment secured on ser- 
vice upon one who was not an officer of the 
corporation: Lushington v. Seattle Auto & 
Driving Club, 60 Wash. 546, 111 Pac. 785. 
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§ 30803. 
See notes to § 234. 


This section, providing that transfers of 
stock in a corporation are void until entered 
on the books of the company, is for the bene- 
fit of the company and may be waived by it; 
and a company is estopped to deny that an 
assignee of stock not entered is a stock- 
holder, after electing him a trustee and 
recognizing him as a stockholder by various 
acts: Van Horn v. New Western Shingle Co., 
54 Wash. 117, 103 Pae. 42. 

As to the sufficiency of a transfer of cap- 
ital stock, see note in 12 L. R. A. 781. 

As to the duty to register transfers on the 
books of the company, see note in 136 Am. 
St. Rep. 1030. 

A stockholder in an insolvent corporation 
is not liable to a creditor for unpaid stock 
subscriptions, where it appears that he sold 
his shares while the corporation was a going 
concern and solvent, before the creditor ac- 
quired his claim, and that the stock-books 
and the certificate stubs show the transfer 
according to the usual custom of the corpora- 
tion, although it did not keep a stock ledger 
or strictly comply with this section and sec- 
tion 3701, concerning the record of transfers 
of stock, since subsequent creditors stand in 
the same situation as the corporation: Iver- 
son v. Bradrick, 54 Wash. 633, 104 Pac. 130. 

As to the liability attaching to one sub- 
scribing to stock of a corporation, see note 
in 3 L. R. A. 797. 

Under this section, a certificate for stock 
fair on its face, but wrongfully and fraud- 
ulently issued by officers of the corporation 
is not valid or binding on the corporation in 
the hands of an innocent purchaser until it 
has been entered on the books of the com- 
pany, the statute being for the protection 
of the company and the transfer of the stock 
being ineffectual until registered: Whitfield 
v. Nonpareil Consolidated Copper Co., 67 
Wash. 286, 41 L. R. A., N. S., 187, 123 
Pac. 1078. 


Under this section, making registration on 
the books of the company essential to a valid 
transfer of corporate stock except as be- 
tween the parties, a purchaser of stock who 
allows several months to lapse before assert- 
ing any right to have the stock transferred 
is bound by a judgment, rendered in an ac- 
tion promptly brought by the corporation 
against the record owners of the stock, can- 
celing the same as fraudulently issued: 
Whitfield v. Nonpareil Consolidated Copper 
Co., 67 Wash. 286, 41 L. R. A., N. 8., 187, 
123 Pac. 1078. 

As to right of corporation to refuse to 
transfer stock on its books because of objec- 
tions of former holder, see note in 27 L. R. 
A., N. S., 200. 


§ 3694. 
Subscription to the capital stock of a cor- 
poration is not essential to its legal existence 
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or liability on its contracts: American Radi- 
ator Co. v. Kinnear, 56 Wash. 210, 85 L. 
R. A., N. 8., 453, 105 Pac. 630. 


An agreement that a stockholder was to 
receive one hundred thousand shares of stock 
“free of assessment” until stock held by 
other stockholders had been paid for in f 
does not mean “free from any charge or pay- 
ment” so as to relieve the stockholder from 
paying for his stock in the first instance: 
Cunningham v. Independence Consol. Min. 
Co., 58 Wash, 371, 108 Pac. 956. 


The evidence is insufficient to show fraud 
in securing a subscription to the stock of 
@ corporation to be paid for by the convey- 
ance of land, upon representations that all 
the stock was subscribed and that a plant for 
the manufacure of steel castings would be 
constructed on the land, where it merely ap- 
pears that the work of constructing the steel 
plant was suspended on account of a financial 
depression and not abandoned, and all the 
stock was subscribed, although part of the 
subscribers were probably not financially re- 
sponsible, there being, however, no such 
want of ability to pay and knowledge by the 
corporation as to support a charge of fraud 
in procuring the subscriptions, especially 
where the plaintiff consummated the land 
deal by a deed without conditions after 
suspension of the work of construction of the 
plant: Jones-Thompson Inv. Co. v. Cascade 
1 Foundry Co., 59 Wash. 601, 110 Pac. 

17. 

As to liability on stock subscription made 
conditionally on whole amount of stock hav- 
ing been subscribed, see note in 16 Ann, Cas. 

253. 


A corporation cannot maintain an action 
to cancel stock issued to its promoters in 
exchange for property taken at an overvalua- 
tion, where no rights of creditors are in- 
volved and subsequent stockholders obtained 
full value in the purchase of their stock; and 
it is immaterial that the promoters were trus- 
tees of the corporation and in a measure 
dealing with themselves: Inland Nursery & 
— Co. v. Rice, 57 Wash. 67, 106 Pac. 
499. 


In an action by a corporation to cancel 
corporate stock issued to promoters in trust 
for the corporation, and fraudulently ex- 
changed by them for property taken at an 
overvaluation, a complaint alleging fraud- 
ulent representations, whereby subsequent 
stockholders were induced to take corporate 
stock, is demurrable for want of sufficient 
facts, where it fails to allege that the sub- 
sequent stockholders did not have opportu- 
nity to investigate the value of the property, 
or did not receive full value for their stock, 
and no rights of creditors were involved, 
since the fraud did not cause any actionable 
injury: Inland Nursery & Floral Co. v. Rice, 
57 Wash. 67, 106 Pace. 499. 

As to the relation that subsists between a 
corporation and its promoters, see notes in 
4 Ann. Cas. 669 and 17 Ann. Cas. 269. 
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A contraet identifying a certificate of ten 
thousand shares of corporate stock, placed in 
escrow, to be delivered to one of the parties 
on expiration of the escrow, and declaring 
it to be his property, is an acknowledgment, 
as between the parties, that the title thereto 
is in such party: Bell v. Scranton Coal Mines 
Co., 59 Wash. 659, 110 Pac. 628. 

As to the operation and effect of the de- 
livery of an escrow, see note in 130 Am. St. 
me 935. 

tatements in fine print in a signed ap- 
plication to purchase corporate stock do not 
estop the maker of promissory notes given 
for the price of the stock from setting up 
the defense of want of consideration and 
fraudulent representations, although, techni- 
cally construed, the statements might be 
deemed admissions contrary to the facts 
proven: Cunningham v. Morris, 56 Wash. 
341, 105 Pac. 839. 

As to fraud and misrepresentation in pro- 
curing subscription to stock, see note in 136 
Am. St. Rep. 748. 

A sale of stock in a foreign mercantile 
company and a deed given in exchange is 
on rescinded for fraud, where the ven- 

ors represented that it was solvent, doing 
& prosperous business, and that they had sold 
shares to their son at eight dollars per share, 
the statements being false and implicitly 
relied upon by the vendees: Rock v. Joseph, 
60 Wash. 531, 111 Pac. 783. 

A delay of three months, after hearing of 
false representations, in bringing suit to 
rescind a sale of corporate stock and cancel 
a deed, will not preclude a recovery, where 
the delay was at the request of the plaintiff’s 
son, connected with the corporation, and for 
the reason that it was being pressed by cred- 
itors: Rock v. Joseph, 60 Wash. 531, 111 
Pac. 783. 

As to right to rescind or repudiate stock 
subscription on the ground of fraud after 
insolvency of the corporation, see note in 16 
Ann. Cas. 178. 

The false statement of the owner of cor- 
porate stock as to what it had actually cost 
him, for the purpose of inducing a sale, is a 
misrepresentation of a material fact, for 
which rescission and damages may be had, 
especially where future business relations 
were to grow out of the sale: Kohl v. Tay- 
lor, 62 Wash. 678, 35 L. R. A., N. 8., 174; 
114 Pac. 784. 

As to fraud in the respect of false state- 
ments as to cost, etc., of property to induce 
purchaser, etc., see note in 35 L. R. A., N. 
S., 174. 

The purchaser of mining stock is entitled 
to rescind where it was represented that the 
same was treasury stock and that the money 
paid was to be used in development, when in 
fact it was the personal stock of the seller: 
Gray v. Reeves, 69 Wash. 374, 125 Pac. 162. 

The evidence is insufficient to warrant a 
rescission of the sale of stock for fraudulent 
representations respecting its value, notwith- 
standing expressions of the seller’s opinion 


GENERAL STATUTES. 


that the stock was worth what it had 
brought at recent sales, and statements from 
the books showing overvaluation of goods on 
hand, where it appears that the parties were 
dealing on equal footing, that before the 
deal was closed, the purchaser, with ample 
opportunity and eral knowledge, made his 
own investigation, disregarded advice of 
the officers, attended several meetings of the 
stockholders held in an endeavor to raise a 
large working capital, upon which every one 
understood the fate of the enterprise de- 
pended: Shores v. Hutchinson, 69 Wash. 329, 
125 Pac. 142. 

Where the president of a corporation, 
in order to secure his personal debt, turned 
over a certificate for corporate stock that 
he had wrongfully and fraudulently issued, 
the assignee has no claim against the cor- 
poration as an innocent holder, either to 
compel the transfer of the stock on the books 
of the company or for its value, the com- 
pany not being liable for acts of its officers 
in dealing with stock for their personal 
benefit: Whitfield v. Nonpareil Consolidated 
Copper Co., 67 Wash. 286, 41 L. R. A., N. 
S., 187, 123 Pac. 1078. 

As to liability of the corporation for the 
fraud or forgery of its officers in the issue 
of stock, see note in 19 L. R. A. 331. 

Where a promoter bought an electric light 
plant, incorporated a company, sold the 
plant to it, and took stock and bonds in 
payment, he is the owner of the stock and 
bonds and not a trustee for the corporation, 
and it is immaterial that he borrowed the 
money to put the deal through: Malloy v. 
Drumheller, 68 Wash. 106, 122 Pac. 1005. 

As to the relation of promotor to cor- 
poration and stockholders, see notes in 4 
Ann. Cas. 669 and 17 Ann. Cas. 269. 

Where an incorporator sold his one-half 
interest in the assets and stock of the cor- 
poration, except and reserving his one-half 
interest in his coincorporator’s indebtedness 
to the corporation, making him in effect an 
assignee of one-half of that claim, and sub- 
sequently advanced money to the corporation 
in good faith, in an action by him for an 
accounting, he is not entitled to recover from 
the corporation one-half of his coincor- 
porator’s indebtedness to the company, since 
the same was an asset, not a liabilitv, of 
the company; but he can recover of the 
corporation the money advanced to it, and 
from the coincorporator his interest in that 
indebtedness to the company: Hall v. Wil- 
son, 68 Wash. 278, 123 Pace. 2. 

Where one subscribed for stock as a trus- 
tee for certain creditors, it is immaterial 
to his liability on his subscription, so far as 
third persons dealing with the company are 
concerned, whether the creditors consented 
or not, since the subscriber was the owner, 
either as trustee, or as an agent who sub- 
scribed in his own name: Munson v. Gunder, 
70 Wash. 629, 127 Pac. 193. 

In an action for the price of stock sold. in 
which the only issue ıs whether defendant 
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agreed to buy it from the original subscriber, 
it is prejudicial error to instruct that the de- 
fendant would not be liable to the plaintiff 
if he subscribed for or agreed to take the 
stock of the company and pay it therefor, 
since it injected an immaterial matter as 
potentially determinative of the case: Mun- 
son v. Gunder, 70 Wash. 629, 127 Pac. 193. 

An agreement providing that, in case 
plaintiff should be discharged from defend- 
ant’s employ, the defendant would, within 
six months thereafter, at plaintiff’s option, 
take redelivery of defendant’s corporate 
stock purchased by plaintiff, and repay 
plaintiff par therefor, fixes an option for a 
fixed period which must be exercised within 
the six months by redelivery of the stock, 
and it is not sufficient that notice of elec- 
tion to redeliver, with a demand, was made 
by letter posted within the time limit: Olsen 
v. Northern Steamship Co., 70 Wash. 493, 
127 Pac. 112. 


Failure to answer a letter giving notice of 
an election to exercise an option to redeliver 
stock, posted on the last day of the option 
period, does not constitute a waiver, of the 
failure to tender the stock as required by the 
option, where the letter was not received 
until the option period had expired: Olsen 
v. Northern Steamship Co., 70 Wash. 493, 
127 Pac. 112. 

Where corporate stock was pledged by two 
promoters as collateral to a note, which was 
paid by one of them, who thereupon took the 
stock and held it until transferred to him in 
satisfaction of a judgment in his favor for 
contribution, an assignment, pendente lite, 
to a third person by the defendant who did 
not have possession or control of it, not made 
in good faith, is ineffectual and void: Soder- 
berg v. McRae, 70 Wash. 235, 126 Pac. 538. 


EFFECT OF TRANSFER—LIABIL- 
ITY.—A wife of a stockholder, taking his 
stock on a pre-existing debt, with full knowl- 
edge of how he acquired it, is not an inno- 
cent purchaser, and takes subject to the 
debt of her husband to the corporation for 
fraudulent diversion of the proceeds of 
treasury stock, where the by-laws pro- 
hibited transfers until the stockholder’s 
debt to the company was first paid: Eureka 
Min., Smelting & Power Co. v. Lively, 59 
Wash. 550, 110 Pac. 425. 

As to conveyances from husband to wife, 
see note in 133 Am. St. Rep. 607; also 
note in 69 L. R. A. 353. 

The purchaser of stock in a coal mining 
eompany at about one-half its par value 
is not liable to creditors upon an unpaid 
stock subscription where the stock on its face 
was issued as fully paid and nonassessable, 
the purchaser had no notice that it was not 
fully paid, and acted in good faith, the pre- 
sumption being that he was a bona fide 
purchaser: Davies v. Ball, 64 Wash. 292, 116 
Pac. 833. 

A stockholder who advanced money for 
the corporation and demanded and received 
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stock in return, issued as fully paid-up 
stock, is not liable to creditors upon an un- 
aid stock subscription thereon, where he 

d no notice that it had been issued orig- 
inally in return for property received at an 
overvaluation; and the fact that it was re- 
turned to the company as treasury stock does 
not put him on notice of such overvaluation: 
Davies v. Ball, 64 Wash. 292, 116 Pac. 833. 

The bona fides of a purchase of stock by 
one advancing money for the corporation is 
not affected by the fact that indebtedness 
was subsequently incurred upon the pur- 
chaser’s representations: Davies v. Ball, 64 
Wash. 292, 116 Pac. 833. 

Persons receiving large blocks of stock in 
a coal mining company for services rendered 
in selling a much smaller amount of stock 
are put upon inquiry as to the fact that the 
stock was not fully paid up, and it is in- 
cumbent upon them to show that they pur- 
chased for value and in good faith, in order 
to avoid liability to creditors upon unpaid 
stock subscriptions: Davies v. Ball, 64 Wash. 
202, 116 Pac. 833. 

As to right to assess stock issued as paid 
up, see note in 76 Am. St. Rep. 130. 

A corporation being liable to an innocent 
purchaser of an illegal issue of stock, the 
transfer of such stock to the corporation by 
a bona fide purchaser, in consideration of 
reimbursement of the purchase price paid, 
in the shape of a promissory note of the 
company, amounts to surrender of the stock, 
in settlement of the company’s liability: 
— v. Marsh, 69 Wash. 326, 124 Pac. 

12. 

As to illegal issue of stock and rights and 
remedies of persons eoncerned, see note in 
87 Am. St. Rep. 847. 

The fact that a corporation stockholder 
and officer gave expert accountants assist- 
ance after the books had been obtained by 
legal process does not show that he never 
refused an accounting, or defeat the right 
thereto, where it appears that he did not 
acknowledge the correctness of the experts' 
statement or admit any liability thereon: 
Lee v. Steinhart Lumber Co., 66 Wash. 572, 
119 Pac. 1117. 

Where stock was voted upon by a by-law 
prohibiting transfers until indebtedness to 
the company was first paid, as the stock of 
one of the original subscribers then indebted 
to the company, it must be presumed to have 
been his stock at the time: Eureka Min., 
Smelting & Power Co. v. Lively, 59 Wash. 
550, 110 Pac. 425. 

Incorporators of a corporation who accept 
stock without fully paying up for the same 
are liable to creditors upon an implied sub- 
scription for the stock although no express 
contract wis made by them: Davies v. Ball, 
64 Wash. 292, 116 Pac, 833. 

Where incorporators accepted fully paid- 
up stock in a coal mining company knowing 
that it was issued in exchange for property 
taken at an overvaluation, they are liable to 
creditors upon stock subscriptions to the 
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extent of the amount unpaid thereon: 
Davies v. Ball, 64 Wash. 292, 116 Pac. 833. 


In an action by a receiver on behalf of 
ereditors to recover for unpaid stock sub- 
scriptions upon stock issued in return for 
property taken at an overvaluation, a credi- 
tor who dealt with the corporation with 
knowledge that the stock was issued for 
property of less value than the par value of 
the stock, is estopped to participate in the 
fund or seek enforcement of the liability: 
Davies v. Ball, 64 Wash. 292, 116 Pac. 833. 

As to the liability undertaken by sub- 
scribing to stock, see note in 93 Am. St. 
Rep. 352. 


Since a corporate creditor may waive his 
right to enforce the stockholder’s lability, 
unpaid stock subscriptions cannot be collected 
to pay corporate bonds which provide that 
there shall be no recourse to stockholders for 
the payment of the bonds or any interest 
thereon: Grady v. Graham, 64 Wash. 436, 36 
L. R. A., N. S., 177, 116 Paec. 1098. 


There can be no specific performance of a 
contract made by a stockholder for the is- 
suance of corporate stock to him in exchange 
for property where the corporation had no 
unissued stock and was not authorized to 
issue any more: Smith v. Flathead River 
Coal Co., 64 Wash. 642, 117 Pae. 475. 

As to specific performance of contract to 
sell corporate stock, see note in 135 Am. 
St. Rep. 689. 


ACQUIRING ADVERSE TITLE OR IN- 
TEREST.—Part of the stockholders of an 
insolvent corporation may, as individuals, 
subscribe a fund with which to purchase the 
corporate assets upon the foreclosure of a 
bona fide mortgage thereon, where the stock 
was nonassessable and other stockholders 
would not raise funds by a pro rata volun- 
tary assessment; and such transaction is not 
a fraud on creditors where the property was 
openly and fairly purchased at a public ex- 
ecution sale: Boyes v. Turk Min. Co., 56 
Wash, 515, 106 Pac. 475. 

As to right of majority stockholders to 
purchase corporate property, see note in 14 
Am. St. Rep. 920. 


Equity will not give relief to a stockholder 
of a corporation, who, in bad faith, made 
arrangements with a creditor whereby the 
corporation’s property was subject to execu- 
tion sale, under an agreement whereby the 
same was to be redeemed and deeded to the 
stockholder, who tried to defeat a redemp- 
tion by the corporation when he might have 
paid the judgment or redeemed and held as 
equitable owner for the company: Cunning- 
ham v. Independence Consol. Min. Co., 58 
Wash. 371, 108 Pac. 956. 


SUING OR DEFENDING ON BEHALF 
OF CORPORATION.—A complaint, by mi- 
nority stockholders, of an alleged “freeze- 
out” is demurrable where it fails to show 
that they have exhausted their remedies in 
the corporation, or any excuse for failure 
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so to do: Geattle & Northern R. Co. v. 
Bowman, 53 Wash. 416, 102 Pac. 27. 

As to suit by minority stockholders and 
the exhausting of efforts for relief within 
the company as essential prerequisite, see 
note in 139 Am. St. Rep. 621. 


read owners of corporate stock are 
guilty of laches precluding them from main- 
taining an action to set aside a sale of all 
the corporate assets to another company, 
where it appears that they delayed six 
months before beginning suit, during which 
time they were waiting to see whether they 
could make a favorable sale of bonds of the 
old company held by them, and that durin 
such time the new company had issued an 
sold thousands of bonds and expended a 
great amount of money in alterations and 
completing large operations: Wright v. Ta- 
coma Gas & Elec. Ligh€ Co., 53 Wash. 262, 
101 Pae. 965. 


An action by one claiming stock in a cor- 
poration and for an accounting and equitable 
relief is barred by laches, where he was not 
diligent in the prosecution of his remedy for 
breach of the contract for his stock, but 
delayed seven years after knowledge of the 
breach, during which time he jeopardized the 
property of the corporation and subjected it 
to forced sale to the end that the title should 
come under his personal control: Cunning- 
ham v. Independence Consol. Min. Co., 58 
Wash. 871, 108 Pac. 956. 


The courts of this state have jurisdiction 


of the subject matter of an action brought 


by nonresidents to compel a foreign cor- 
poration to issue stock to the plaintiffs, 
where the president and secretary and the 
individual stockholder improperly in pos- 
session of the stock were residents of the 
state, the company had a branch office and 
was doing business in the state and where, 
in case of inability to enforce the decree, 
a money judgment for the value of the stock 
could be entered against the defendants: 
Lively v. Huseby, 60 Wash. 47, 110 Pac. 673. 

As to right of courts to interfere with 
the internal affairs of foreign corporations, 
see note in 137 Am. St. Rep. 307. See, also, 
note in 19 Ann. Cas, 84. 

As to power of court to compel foreign 
corporation to register transfer of stuck, 
see note in 3 L. R. A., N. S., 551. 


Where the promoters of a mining corpora- 
tion conveyed the mines and property to the 
corporation in consideration of the stock, 
subscribed for and issued to themselves, ap- 
plication by the officers of the proceeds of 
treasury stock, to repay advances for the 
purchase price of the mines and the cost of 
securing patents is a fraud upon the cor- 
poration and the purchasers of treasury 
stock, the proceeds of which should have 
been used for development;-and judgment 
against such promoters is properly entered 
for the sums so diverted.— Eureka Min., 
Smelting & Power Co. v. Lively, 59 Wash. 
550, 110 Pac. 420. 
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As to the rights and liabilities of pro” 

moters, see note in 13 Am. St. Rep. 27. , 

ee FA in 4 Ann. Cas. 669 and 17 Ann. 
269. 


Where one of two incorporators of a com- 
pany had agreed to advance money to the 
corporation, but sold his half of the stock 
and interest in the assets and subsequently 
advanced money to the corporation in good 
faith, in an action by him for an account- 
ing, he is entitled to recover from the cor- 

oration the amount of the advance; and it 

is error to allow him but one-half of the 
sum as a charge against his co-owner and 
holder of the other half of the stock: Hall 
v. Wilson, 65 Wash. 137, 118 Pac. 16. 


Where an incorporator sold his half inter- 
est in the assets and stock of the corpora- 
tion, excepting and reserving his half in- 
terest in his coincorporator’s indebtedness 
to the corporation, in an action by him for 
an accounting he is entitled to a personal 
claim against his coincorporator; but he 
cannot complain that a bank is given a first 
hen upon assets of the corporation which it 
had subsequently acquired in good faith as 
security for a loan, there being no evidence 
to sustain a charge of fraud: Hall v. Wilson, 
65 Wash. 137, 118 Pac. 16. 


A complaint by a receiver of an insolvent 
corporation having liabilities of about four 
thousand dollars, against a stockholder to 
recover two hundred and forty thousand dol- 
lars due on his subscription, by reason of 
the fact that he had attempted to pay for 
the same in property taken at an overvalua- 
tion, does not state a cause of action, where 
it merely alleges that the court directed the 
receiver to proceed against him as one of 
the stockholders, without any notice having 
been given to stockholders or any determina- 
tion of the amount necessary to be paid by 
each stockholder, the court having no power 
to single out a single stockholder; and 
where it fails to allege that the creditors of 
the corporation had no knowledge that the 
stock was paid for in property of less value 
than the face value of stock and were misled 
in that connection: Beddow v. Huston, 65 
Wash. 585, 118 Pac. 752. 

As to powers of assignees and receiver 
with respect to unpaid subscriptions, see note 
in 3 Am. St. Rep. 833. 

As to necessity of notice to stockholder 
to bind him by an order for unpaid stock 
subscription in insolvency proceedings, see 
note in 36 L. R. A., N. S., 177 


Findings to the effect that, on the forma- 
tion of a corporation by three stockholders, 
all the debts of a former copartnership ex- 
isting between two of them were not agreed 
to be paid by the new concern, are sus- 
tained, where of the three, two interested 
witnesses testified that only certain specified 
debts were ineluded, one of them testifying 
against his own interest: Lee v. Steinhart 
Lumber Co., 66 Wash. 572, 119 Pac. 1117. 
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As to admissibility of parol evidence to 
show that subscription to sfock was condi- 
tional, see note in 19 Ann. Cas. 883. 

A minority stockholder may maintain an 
action for an accounting on behalf of the 
corporation against a stockholder and officer 
where the majority of the stockholders and 
of the trustees do not desire an accounting 
aud refuse to act: Lee v. Steinhart Lumber 
Co., 66 Wash. 572, 119 Pac. 1117. 

As to who may sue as stockholder, and 
therein as to a holder of an insignificant 
share of stock, see note in 97 Am. St. Rep. 
52. 

The claimant of corporate stock is entitled 
to bring an action to recover the same at 
the place where the company is incorporated, 
notwithstanding the certificates are in the 
possession of a nonresident: Gamble v. Daw- 
son, 67 Wash. 72, 120 Pac. 1060. 

Where a corporation issued fully paid 
stock to stockholders in a corporation which 
it superseded, in consideration of the assets 
and goodwill of the first company, it can- 
not claim that the stock was not fully paid 
for because certain stock of the first com- 
pany was not fully paid up; especially where 
it issued additional stock to equalize the 
prices paid for the stock of the first com- 
pany: Blom v. Blom Codfish Co., 71 Wash. 
41, 127 Pae. 596. 

As to consolidation of companies and the 
rights of stockholders in that connection, 
see note in 89 Am. St. Rep. 623. 

The assets of a corporation being a trust 
fund for creditors, its capital stock can be 
reduced only in the manner provided by 
statute; and persons appropriating the same 
are liahle therefor: Barnard Mfg. Co. v. 
Ralston Milling Co., 71 Wash. 659, 129 Pac. 
889. 

Where an agent, selling stock on a com- 
mission, induced plaintiff to purchase the 
stock by representations which he knew to 
be false respecting the personnel of the 
stockholders and the financial strength of 
the company, and which were relied on, he is 
liable to the purchaser in an action for dam- 
ages for deceit: Wentworth v. Moore, 71 
Wash. 396, 128 Pac. 634. 


Stockholders who induced the extension of 
credit to an insolvent corporation by false 
representations as to the amount of stock 
subscribed are liable for the loss to the ex- 
tent that the represented stock exceeds the 
amount actually subscribed: Barnard Mfg. 
Co. v. Ralston Milling Co., 71 Wash. 659, 
129 Pac. 389. 

As to the invalidity of a subscription to 
stock through fraud or misrepresentation in 
procuring it, see note in 136 Am. St. Rep. 
748. 


§ 3696. 


In an action to foreclose a pledge of cor- 
porate stock, it is error to grant a nonsuit 
where plaintiff’s evidence showed that he sold 
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the stock to defendant, but retained pos- 
session as collateral security for a note for 
the purchase price, which was due and un- 
= , the burden of proving an afirmative 

efense being upon the defendant: McVay 
v. Reese, 62 Wash. 562, 114 Pac. 184. 

As to burden of proof of payment or part 
payment of bill or note, see note in 20 Ann. 

as. š 


§ 3697. 
See notes to §§ 159, 3677. 


An increase in the of an officer of 
a corporation who was a trustee and owned 
half of the stock, through his own vote and 
the votes of trustees subservient to him, is 
fraudulent and illegal; and this, regardless 
of the value of the services, where it was 
improperly made in violation of an agree- 
ment with the owner of the other half of 
the stock: Boothe v. Summit Coal Min. Co., 
ae 167, 19 Ann. Cas. 1255, 104 Pas. 

As to contract for salary by officer with 
company voting through directors of whom 
he is one, see note in 139 Am. St. Rep. 619. 
And see, also, notes in 11 Ann. Cas. 773 
and 19 Ann. Cas. 1260. 


§ 3698. 
See notes to § 8677. 


Where the president and general manager 
of a corporation directs a trespass to be 
committed, both are jointly and severally 
liable for the torts of the latter: Lytle Log- 

ing & Mercantile Co. v. Humptulips Driv- 
ing Co., 60 Wash. 559, 111 Pac. 774. 

As to liability of officers of corporation 
for torts, see note in 74 Am. St. Rep. 610. 
See, also, note in 8 Ann. Cas. 383. 

The liability of officers for corporate debts 
depends upon statutory provisions or the 
legal existence of the corporation: American 
Radiator Co. v. Kinnear, 56 Wash. 210, 35 
L. R. A., N. 8., 453, 105 Pac. 630. 

As to the character of corporate “debts” 
for which directors are liable, see note in 12 
Ann. Cas. 807. 

In the absence of evidence of power in the 
charter so to do, a corporation cannot be- 
come a surety upon a note: Spencer v. Alki 
Point Transp. Co., 53 Wash. 77, 132 Am. St. 
Rep. 1058, 101 Pac. 509. 

As to liability of a corporation on ac- 
commodation paper, see note in Ann. Cas. 
1913A, 1313. And see note in 9 L. R. A., 
N. S., 193. 

A corporation is not estopped to set up 
the defense of ultra vires to an action upon 
a surety obligation, where the evidence 
that it received the benefit of the con- 
tract is vague and uncertain: Spencer v. 
Alki Point Transp. Co., 53 Wash. 77, 132 
Am. St. Rep. 1058, 101 Pac. 509. 

As to estoppel by receipt of benefits, see 
notes in 70 Am. St. Rep. 167 and 6 Ann. 
Cas. 126. 
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As to estoppel in pais as a question of 
law or fact, see note in Ann. Cas. 19134, 
1072. See, also, note in 6 Ann. Cas. 126. 

Majority stockholders are not liable 
for the wrongful discharge by the corpora- 
tion of one of its officers: Badere v. - 
rich, 63 Wash. 650, 116 Pac. 274. 


§ 3699. 

A corporation cannot question the au- 
thority of its secretary to execute a promis- 
sory note, where it retained possession of 
stock for which the note was given, and 

aid interest on the note: Sesnon v. Linde- 

erg, 66 Wash. 1, 118 Pac. 900. 

A corporation executing a note jointly 
with three others, for which it received 
one-fourth of the consideration for which 
the note was given, cannot claim that it 
was only a surety as to the other makers 
and that the note was therefore ultra vires, 
it being authorized to borrow money: Ses- 
non v. Lindeberg, 66 Wash. 1, 118 Pac. 900. 

As to ultra vires, see notes in 70 Am. 
— Rep. 156, 2 L. R. A. 420, and 6 L. R. A. 

0. 


§ 3700. 


The pledgee of corporate stock, holding 
the same as collateral security for a loan 
made by him to the corporation, the stock 
being represented to him as issued to an- 
other and fully paid for, is not liable upon 
the statutory liability of stockholders to 
creditors for unpaid subscriptions, although 
the stock was reissued in his name and 
stands on the books as his absolute prop- 
erty, in view of this section: Johnstone v. 
Black, 59 Wash. 144, 109 Pac. 367. 

As to the liability of persons holding 
stock of corporation as security, see notes 
in 68 Am. St. Rep. 542 and 121 Am. St. 
Rep. 197. 


§ 3701. 
See notes to § 3693. 


This section and section 3702 is a penal 
statute in so far as the penalty is concerned, 


and to be strictly construed, since the pen- 


alty is not given as compensation for any 
injury, and was intended as a punishment, 


allegation and proof of actual injury being 


unnecessary: Brown v. Kildea, 58 Wash. 184, 
108 Pac. 452, 1135. 

As to liability of corporation for non- 
feasance, see note in 5 Ann. Cas. 514, And 
see note in 26 L. R. A., N. B., 710. 


§ 3702. 
See notes to § 3701. 


Construing strictly that portion of this 
section, imposing a penalty in favor of the 
“injured party’ upon any officer of a cor- 
poration who shall refuse to exhibit to a 
stockholder or creditor the stock-book or any 
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papers “placed on file,” in order to subject 
an officer to the penalty there must be a de- 
mand for inspection of the book named or 
a designated paper or papers lodged with 
and kept by the corporation pertaining to 
the corporate business, and the demand must 
be made by a party having an interest in 
such inspection, a demand to inspect the 
“books and papers” not being sufficient: 
Brown v. Kildea, 58 Wash. 184, 108 Pac. 
452, 1135. 


§ 3763. 


A promoter of a corporation who sought 
to make exorbitant profit, at the expense of 
investing stockholders, by the sale to the 


corporation of land held under option with- 


out any actual investment, cannot recover 
from the corporation on the ground of fraud 
because the corporation refused to perform 
the contract and after forfeiture of the op- 
tion bought the land direct at a low figure, 
since promoters owe the utmost good faith 
to stockholders and are accountable for 
secret profits: Mangold v. Adrian Irr. Co., 
60 Wash. 286, 111 Pac. 173. 

As to the rights and liabilities of promo- 
ters, see notes in 17 Am, St. Rep. 161. And 
see notes in 4 Ann, Cas. 669 and 17 Ann. 
Cas. 269. 


§ 3704. 
See notes to § 159. 


That the assets of an insolvent corpora- 
tion constitute a trust fund for the benefit 


of creditors does not affect the validity of a 


foreclosure sale under a mortgage given by 
the corporation before insolvency: Boyes v. 
Turk Min. Co., 56 Wash. 515, 106 Pac. 475. 

As to the assets of an insolvent corpora- 
tion as a trust fund, see note in 42 Am. St. 
Rep. 767. | 


§ 3708. 


Where, owing to the obstinacy of two par- 
ties each owning one-half of the stock of 
a corporation, there was no board of trus- 
tees to manage its affairs, and the deadlock 
prevented an election, the parties are in pari 
delicto, and there can be no recovery by one 
from the other by reason of business losses, 
or failure to repair and operate the plant 
after a loss by tire: Weymouth v, Oudin, 56 
Wash. 315, 105 Pac. 1027. 


§ 3714. 


This section has no application to a cor- 
poration organized for fraternal purposes 
having no capital stock, which can accord- 
ingly maintain an action without payment 
of such a fee: Ellensburg Lodge No. 20, I. 
ae F. v. Collins, 68 Wash. 94, 122 Pac. 


11 3702—3715 


§ S715. 


The objection that a corporation could 
not maintain an action because it was not 
alleged or proved that it had paid its an- 
nual license fee under this section, is waived 
if not taken by answer or demurrer; or at 
least by specific objection to testimony on 
that ground, where the action was com- 
pletely at issue before the passage of the 
act: Thompson-Spencer Co. v. Thompson, 61 
Wash, 547, 112 Pac. 655. 

An action, whether at law or in equity, 
against a corporation abates upon the loss, 
pendente lite, of its franchise by having its 
name stricken from the records of the secre- 
tary of state for failure to pay its annual 
license fee, pursuant to this section, and 
failure to apply for a reinstatement pursu- 
ant to section 3715a, where its receiver or 
trustees are not substituted as parties: Haw- 
ley v. Bonanza Queen Min. Co., 61 Wash. 
90, 111 Pac. 1073. 

Sections 3715 and 3715a violate no con- 
tract rights of creditors of the corporation, 
since they are not parties to the contract be- 
tween the state and the corporation or its 
stockholders, and still have a remedy against 
its assets: Hawley v. Bonanza Queen Min. 
Co., 61 Wash. 90, 111 Pac. 1073. 

This section is not unconstitutional on the 
theory that a forfeiture of corporate fran- 
chises cannot be decreed except by a court 
of competent jurisdiction: Hawley v. Bonan- 
— Min, Co., 61 Wash. 90, 111 Pac. 
1073. 

In an action between corporations, in 
which the plaintiff failed to plead payment 
of its annual license fee, required by this sec- 
tion, and the defendant, although attacking 
plaintiff’s capacity to sue, set up a counter- 
claim, the plaintiff is entitled to oppose de- 
fendant’s action to the extent of resisting 
the counterclaim, although it had no capacity 
to sue (overruling 63 Wash. 376, 115 Pac. 
855): North Star Trading Co. v. Alaska- 
Yukon-Pacific Exposition, 68 Wash. 457, 123 
Pac. 605. 

Objection to the capacity of a defendant 
corporation to set up a counterclaim by rea- 
son of its failure to allege the payment of 
its annual license fee is waived if not raised 
by demurrer or answer (overruling 63 Wash. 
376, 115 Pac. 855): North Star Trading 
Co. v. Alaska-Yukon-Pacifie Exposition, 68 
Wash. 457, 123 Pac. 605. 

A complaint states a cause of action for 
the appointment of a receiver of an insol- 
vent corporation and the collection of un- 
paid stock subscriptions, where it alleges 
that the defendant stockholders induced the 
plaintiff to extend credit to it by falscly 
representing that its capital stock of twenty- 
five thousand dollars was fully paid up, 
when not to exceed thirteen thousand two 
hundred dollars thereof had been subscribed, 
that defendants diverted and appropriated 
the capital stock, and that the corporation 
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was insolvent, and a return of nulla bona 
= Ew made in another suit: Bernard 

g. Co. v. Ralston Milling Co., 71 Wash. 
659, 129 Pac. 389. 


A foreign corporation, to which a policy 
of fire insurance is made payable in ease of 
loss, may maintain an action on the policy 
without having paid an annual license fee 
or otherwise complied with the laws relating 
to the doing of business in this state by for- 
eign corporations: Port Blakely Mill Co. v. 
Springfield Fire & Marine Ins. Co., 59 Wash. 
501, 28 L. R. A., N. S., 596, 110 Pac. 36. 


The act prohibiting any corporation from 
commencing or maintaining any suit or ac- 
tion without alleging and proving that it 
has paid its annual license fee should be 
enforced by the courts as a license tax or 
revenue measure; and hence judgment for 
defendant on a counterclaim, in an action 
between two corporations, should be reversed 
and the action dismissed where neither cor- 
poration proved its capacity to sue, although 
the objection was not specially urged 
against the corporation in whose favor the 
judgment was rendered: North Star Trad- 
ing Co. v. Alaska-Yukon-Pacific Exposition, 
63 Wash. 376, 115 Pac. 855. 


This section applies to a suit by a foreign 
corporation which had for several years 
maintained a marine superintendent at a 
port in this state whose duty it was to at- 
tend to the upkeep and maintain crews for 
three ocean-going steamships owned by 
plaintiff and entering such port: Boston 
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Tow Boat Co. v. Sesnon Co., 64 Wash. 875, 


116 Pac. 1083. 

This section does not make the certificate 
the only competent proof, and the payment 
may be established by the evidence of the 
officer making the same: Miller & Sons v. 
Simmons, 67 Wash. 294, 121 Pac. 462. 

The corporate existence and prepayment 
of license fee, as a prerequisite to suit by a 
corporation, may be established by oral evi- 
dence, notwithstanding sections 3682 and 
3715, providing for “prima facie” proof by 
the certificate of the secretary of state: 
Pacific Drug Co. v. Hamilton, 71 Wash. 469, 
128 Pac. 1069. 

In an action upon an account assigned by 
a corporation, it is not necessary prere- 
quisite to prove the corporate existence and 
payment of the license fee of the assignor, 
which the statute makes a prerequisite’ to 
suit by the corporation, where there was 
prima facie proof of the assignment: Pacific 
Drug Co. v. Hamilton, 71 Wash. 469, 128 
Pac. 1069. 

The insolvency of a corporation is prima 
facie shown, under this section, by failure 
to pay its annual license fee for one year 
after due date: Barnard Mfg. Co. v. Rals- 
ton Milling Co., 71 Wash. 659, 129 Pac. 389. 

The insolvency of a corporation is shown 
by judgment and return of nulla bona at 
the suit of a third party: Barnard Mfg. Co. 
v. Ralston Milling Co., 71 Wash. 659, 129 
Pac. 389. ) 

As to the effect of insolvency to work a 
dissolution, see note in 2 L. R. A. 256. 


§ 3715a. Striking Delinquent Corporations—Reinstatement. | 
Every corporation whose name has been, or shall hereafter be, stricken 


from the records of the office of the secretary of state in pursuance of law 
for failure to pay its annual license fee for two years is hereby authorized 
and permitted to apply to the secretary of state for reinstatement at any 
time after its name has been stricken from the records of the office of the 
secretary of state. Any corporation stricken from the records and dissolved, 
as provided in this chapter may at any time thereafter hold a meeting of 
stockholders, in the same manner as provided during its corporate existence, 
and pass such resolutions as may be necessary to close out its affairs and 
wind up the business of such corporation and where such stricken and dis- 
solved corporation has heretofore held such meetings of stockholders for 
the purpose of passing resolutions to wind up their affairs, such method of 
procedure is hereby validated and approved. [L. 11, p. 135, § 1.] 


See notes to § 3715. 


Mandamus will not issue to require the an honest effort to ascertain and pay: State 


secretary of state to strike the name of a 
corporation from the records for nonpayment 
of license fees, pursuant to Laws of 1907, 
page 272, on the application of a new cor- 
poration that sought to take the same name, 
after the first corporation’s name had been 
stricken by mistake pending negotiations for 
the adjustment of the first corporatipn’s de- 
linquent license fees, which it was making 


ex rel. Harper v. Howell, 56 Wash. 694, 106 
Pac. 470. 

As to the doctrine that the courts do not 
favor forfeiture of franchise and that sub- 
stantial performance prevents forfeiture 
for misuser, see note in 8 Am. St. Rep. 179. 

Sections 3715a and 3715b, having pro- 
vided that a corporation whose name has 
been stricken from the records for failure 


324 


b 
è 
« 
4 


| 


CORPORATIONS. 


to pay itə annual license fee might apply, 
at any time within six months, for rein- 
statement upon paying all fees and a pen- 
alty of twenty-five dollars, the amendment 
thereof by Laws of 1911, page 135, by 
changing the time within which the applica- 
tion could be made from six months to “any 
time after its name has been stricken,” and 
increasing the penalty to one hundred dol- 
lars, was intended to render inoperative sec- 
tion 3715d, providing that a corporation 
failing to make application for reinstate- 
ment within six months shall be thereby dis- 
solved; since the acts are purely revenue 
measures, and the intent of the amendment 


§§ 3715a—3723 


was to permit reinstatement upon the con- 
ditions prescribed at any time, thereby in- 
creasing the revenues of the state: State ex 
rel. Preston Mill Co. v. Howell, 67 Wash. 
377, 121 Pac. 861. 

Such act does not violate constitution, 
article 12, section 3, prohibiting the legis- 
lature from remitting the forfeiture of any 
corporate franehise or charter, the striking 
of delinquent names for failure to pay 
license fees not being the forfeiture of a 
franchise or charter within the meaning of 
the constitution: State ex rel. Preston Mull 
Co. v. Howell, 67 Wash. 377, 121 Pae. 861. 


§ 3715b. Condition—Prepayment of Fees and Penalty. 
Any corporation so applying for reinstatement shall at the time of its 


application pay to the secretary of state, for the use of the state, all license 
fees and penalties then due from it and the sum of one hundred dollars as 
additional penalty: Provided, That this shall apply to the reinstatement of 
corporations, the names of which shall have been stricken at the present 
time, and hereafter whenever any corporation shall have its name stricken 
from the records by the secretary of state it shall, in applying for reinstate- 
ment, pay all license fees and penalties then due from it and the additional 
sum of twenty dollars for each and every year that its name has been 
stricken from the records, and upon the making of such application and 
such payment, it shall be the duty of the secretary of state to enter upon 
his records a notation that such corporation is reinstated. [L. 13, p. 135, 


$ 2.] 


See notes to § 3715a. 


§ 3715d. | 
See notes to § 3715a. 


Where the secretary of state has dissolved 
& corporation for nonpayment of its license 
fees, it is deemed effective until set aside, 
and an action to recover its property may 
be maintained by the only trustee who is a 
stockholder, in view of this section, provid- 
ing that on such dissolution, its trustees hold 
its property for the benefit of its stock- 
holders and creditors: Soderberg v. McRae, 
10 Wash. 235, 126 Pac. 538. 


Where an old corporation had been dis- 
solved by the secretary of state for non- 
payment of its license fees, without notice 
to its trustees, who, when they learned of 
the fact, organized a new corporation and 
conveyed to it all the assets without other 
consideration than the issue of its capital 
stock to the old stockholders, thereby ab- 
sorbing the old company, the new corpora- 
tion is liable upon all the obligations of the 
old corporation: Jones v. Francis, 70 Wash. 
676, 126 Pac. 307. 


CHAPTER II. 
FOREIGN CORPORATIONS. 


§ 3720. 


Directors of a foreign corporation who 
have taken the oath of office and entered 
upon their duties are de facto officers, and 
entitled to dismiss an appeal taken by the 
corporation; and their authority cannot be 
collaterally impeached by the fact that they 
had npt filed a written acceptance of their 
. trust as required by the laws of the state 


where incorporated: Young v. Schenck, 64 
Wash. 90, 116 Pac. 588. 


§ 8723. 


The dissolution of a corporation by the 
secretary of state for nonpayment of its li- 
cense fees will not abate an action for per- 
sonal injuries brought against it by an 
employee, where the assets were all trans- 
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ferred to the trustees and by them to a new 
corporation which assumed all the obliga- 
tions and was an absorption or continuation 
of the old corporation: Jones v. Francis, 70 
Wash. 679, 126 Pac. 307. : 


JENERAL STATUTES. 


As to the payment of franchise tax as 
condition of corporation’s being allowed to 
continue, see note in 9 L. R. A. 87. 


CHAPTER III. 


EDUCATIONAL, RELIGIOUS, SOCIAL AND CHARITABLE CORPORATIONS AND 
ASSOCIATIONS. 


§ 3741. 


A section in a constitution of a league of 
baseball clubs or associations providing that 
the membership of a club may be terminated 
by a unanimous vote of the remaining clubs, 
while only a by-law, is not repealed by a 
resolution amending a one year franchise 
granted by resolution so as to grant a fran- 
chise or membership for the term of five 
years, there being no reference to the con- 
stitution, and nothing to show that the reso- 
Jution was unanimous: State ex rel. Rowland 
v. Seattle Baseball Assn., 61 Wash. 79, 31 
L. R. A., N. S., 512, 111 Pac. 1055. 

A league of baseball clubs or associations 
acts without jurisdiction in the expulsion of 
a member without notice and an opportunity 
to be heard; and the presence of the mem- 
ber without previous notice of the action 
does not confer jurisdiction, when such mem- 
ber does not consent: State ex rel. Rowland 
v, Seattle Baseball Assn., 61 Wash. 79, 31 
L. R. A., N. S., 512, 111 Pac. 1055. 

As to notice and opportunity to be heard 
in defense as prerequisite to expulsion of 
member, see note, 114 Am. St. Rep. 27. 

A baseball club may be deprived of its 
membership in a league under a clause in the 
constitution providing for the expulsion of 
a club on the unanimous vote of the other 
members if for business reasons the same 
appears desirable: State ex rel. Rowland v. 
Seattle Baseball Assn., 61 Wash. 79, 31 L. 
R. A., N. S., 512, 111 Pac. 1055. 

Where the membership of a baseball club 
in a league was illegally terminated without 
giving required notice, the courts will not 
by mandate enforce its reinstatement where 


it appears that it will be expelled on due 
notice, under a clause in the constitution au- 
thorizing such expulsion for business rea- 
sons, by a unanimous vote of the remaining 
members: State ex rel. Rowland v. Seattle 
Baseball Assn., 61 Wash. 79, 31 L. R. A., N. 
S., 512, 111 Pac. 1055. 


§ 3746. 


The clerk of a local camp of a fraternal 
beneficial society is the agent of the society, 
and his knowledge is its knowledge, not- 
withstanding by-laws to the contrary effect, 
where he was the officer who collects, re- 
ceipts for, and transmits the assessments, 
and the society had no other fund from 
which to pay death losses and no other 
means of collecting the assessments: Shul- 
tice v. Modern Woodmen of America, 67 
Wash. 65, 120 Pac. 531. 

Notwithstanding by-laws of a fraternal 
beneficial society limiting the right of de- 
linquent members to reinstatement to those in 
good health, and providing that no local 
camp or officer can waive the by-laws, the 
soeiety is liable on a death loss where after 
knowledge of suspension it accepted and re- 
tained his monthly assessments collected and 
transmitted by the local clerk with knowl- 
edge that the member had become insane, 
such notice of bad health to the local clerk 
being notice to the society whether commu- 
nicated or not: Shultice v. Modern Wood- 
men of America, 67 Wash. 65, 120 Pac. 531. 

As to the doctrine that notice to the agent 
is notice to the principal, see note in 24 
Am. St. Rep. 228. 


CHAPTER VI. 
CO-OPERATIVE ASSOCIATIONS. 


§ 3766-1. Co-operative Associations—Who may Organize—Purposes. 
Any number of persons, not less than five, may associate themselves to- 
gether as a co-operative association, society, company or exchange for the trans- 


action of any lawful business on the co-operative plan. 
company, 
‘‘ynion’’ shall be construed the same. 


this act the words association,“ 


§ 3766-2. Articles—Contents. 


For the purposes of 
exchange, ‘‘society’’ or 
[L. 713, p. 50, § 1.] 


>> 66 


+ 


Every association formed under this act shall prepare articles of asso- 
ciation in writing, which shall set forth: 
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1. The name of the association. 

2. The purpose for which it was formed. 

3. Its principal place of business. 

4. The term for which it is to exist which shall not exceed fifty years. 

5. The amount of capital stock, the number of shares and the par value 
of each share. [L. 13, p. 50, § 2.] 


§ 3766-3. Articles—Verification—Filing—When Legally Organized. 

_ The original articles of associations organized under this act or a true 
copy thereof verified to be such by the affidavits of two of the signers 
thereof, shall be filed with the secretary of state. Whenever a certified 
copy of the same accompanied by a certificate of the secretary of state 
showing that the same has been filed in his office, is filed with the county 
auditor of the county in which is located the principal place of business 
of said association, the said association shall be deemed to be legally organ- 
ized. [L. 13, p. 50, § 3.] 


§ 3766-4. Filing Fees. 

For filing articles of association organized under this act there shall 
be paid to the secretary of state the sum of twenty-five dollars and for 
the filing of an amendment of such articles there shall be paid the sum 
of ten dollars. For recording such articles of association or an amend- 
ment thereto, the county auditor shall charge the sum of fifteen cents 
for each one hundred words thereof, and fifteen cents for filing and index- 
ing the same. [L. 13, p. 51, § 4.] 


§ 3766-5. Trustees — Election — Duties —Election of Officers. 

Every such association shall be managed by a board of not less than 
three trustees. The trustees shall be elected by and from the stockholders 
of the association at such time and for such term of office as the by-laws 
may prescribe, and shall hold office during the term for which they were 
elected and until their successors are elected and qualified; but a majority 
of the stockholders shall have the power at any regular or special meeting, 
legally called for that purpose to remove any trustee or officer for cause, 
and fill the vacancy. The officers of every such association shall be a 
president, one or more vice-presidents, a secretary and a treasurer who 
shall be elected annually by the trustees. Each of said officers must be a 
member of the association. All elections shall be by ballot. [L. 13, p. 51, 
s9] 


§ 3766-6. Amendments—How Adopted—Recording. 

The articles of association may be amended by a majority vote of the stock- 
holders at any regular stockholders’ meeting or at any special stockholders’ 
meeting called for that purpose, on twenty days’ written notice being given 
to the stockholders. Said power to amend shall include the power to in- 
crease or diminish the amount of capital stock and the number of shares: 
Provided, The amount of the capital stock shall not be diminished below 
the amount of the paid-up capital stock at the time such amendment is 
adopted. Within thirty days after the adoption of an amendment to its 
articles of association, the association shall cause a copy of such amend- 
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ment adopted to be recorded in the office of the secretary of state and of 
the county auditor of the county where its principal place of business is 
located. [L. 13, p. 51, § 6.} 


§ 3766-7. Business Authorized to be Conducted—Lawful Business Defined. 

An association created under this act, being for mutual welfare, the 
words ‘‘lawful business’’ shall extend to every kind of lawful effort for 
business, agricultural, dairy, mercantile, mining, manufacturing or me- 
chanical business, on the co-operative plan. [L. 13, p. 52, § 7.] 


§ 3766-8. Stock—Issues—Limit—Vote. 

No stockholder in any such association shall own more than one-fifth 
of the stock of the association, except as hereinafter provided. No stock- ` 
holder at any meeting shall be entitled to more than one vote. [L. 13, 


p. 52, § 8.] 


§ 3766-9. Subscription of Stock in Other Associations. 

At any regular meeting or any regularly called special meeting at which at 
least a majority of all the stockholders shall be present, or represented, an asso- 
ciation organized under this act may by a majority vote of the stock- 
holders present or represented, subscribe for shares and invest its reserve 
fund or any part thereof in the capital stock of any other co-operative 
association. [L. 13, p. 52, § 9.] 


§ 3766-10. Purchasing Business of Other Associations—Payment—Stock 
Issued. 

Whenever an association organized under this act shall purchase any 
stock of another association or the interest or any part thereof of any 
person or persons, firm or partnership engaged in any lawful business as 
defined in section 3766-7, it may pay for the same in whole or in part by 
issuing to the selling association or person, firm or partnership, shares of 
its capital stock to an amount which at par value, would equal the fair 
market value of the stock or interest so purchased and in such case the 
transfer to the association of such stock or interest so purchased at such 
valuation shall be equivalent to payment in cash for the shares of stock so 
issued. [L. 13, p. 52, § 10.] 


§ 3766-11. Certificates of Stock — When Held in Trust—Issued. 

In case the cash value of such stock or interest so purchased exceeds 
one-fifth of the par value of the purchasing association, the trustees of 
the purchasing association are authorized to hold the shares in excess of one-fifth 
of the par value of the purchasing association, in trust for the vendor and dis- 
pose of the same to such person or persons and within such time as may be mu- 
tually agreed upon by the parties in interest, and shall pay the proceeds thereof 
as currently received to the former owners thereof. Certificates of stock shall 
not be issued to any subscriber until fully paid for, but the by-laws of the 
association may allow subscribers to stock to vote as stockholders: Pro- 
vided, That one-fifth of the stock subscribed for has been paid for by 
such subscriber. [L. 13, p. 53, § 11.] 
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§ 3766-12. Btockholders may Vote by Mail. 

At any regular, called, general or special meeting of the stockholders, 
a written vote received by mail from any absent stockholder and signed 
by him may be read in such meeting and shall be equivalent to a vote of 
eaeh of the stockholders so signing: Provided, He has been previously 
notified in writing of the exact motion or resolution upon which such vote 
is taken and a copy of same is forwarded with and attached to the vote 
so mailed by him. [L.’ 13, p. 53, § 12.] . 


§ 3766-138. Earnings—Apportionment. 

The trustees shall apportion the net earnings by first paying dividends 
on the paid-up capital stock at a rate not exceeding eight per cent per 
annum; then setting aside not less than ten per cent nor more than twenty- 
five per cent of the remainder annually of the net profits for a reserve 
fund and the remainder of said net profits by dividends proportioned upon 
the amount of business transacted with said association and proportioned 
upon the wages and salaries of employees: Provided, That nonshare- 
holders shall only be entitled to one-half as much dividends from said 
net profits as shareholders: And provided further, That no dividend shall 
be paid out or declared on any business transacted with the association 
by any person, persons, firm or corporation engaged in the buying, selling 
or handling of agricultural products for profit or to any sale to said asso- 
cation by any person or persons, firm or corporation engaged as a whole- 
saler or jobber in the distribution of manufactured products. Dividends 
remaining uncalled for six months after the same have been declared shall 
revert to the association. [L. 13, p. 53, § 19. 


§ 3766-14. Distribution of Dividends. 

The profits or net earnings of such association shall be distributed to 
those entitled thereto at such time and in such manner not inconsistent 
with this act as ite by-laws shall prescribe, which shall be as often as once 
a year. [L. 13, p. 54, § 14.] 


§ 3766-15. Annual Reports—Contents—Filing. 

Every association organized’ under the terms of this act shall, annually 
on or before the first day of March of each year, make a report to the sec- 
retary of state; such report shall contain the name of the company, its 
principal place of business in this state and a general statement as to its 
business, showing the total amount of business transacted, the amount of 
capital stock subscribed for and paid in, the number of stockholders, the 
total expenses of operation, the amount of its indebtedness or lability 
and its profits and losses. [L. 13, p. 54, § 15.] 


§ 3766-16. Co-operative Associations Heretofore Organized—May Adopt 
Provisions of This Act. 

All co-operative associations heretofore organized and doing business 
under prior statutes, or which have attempted to so organize and do busi- 
ness shall have the benefit of all the provisions of this act and be bound 
thereby on filing with the secretary of state signed and sworn to by the 
president and secretary, manager or other officer managing said business, 
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to the effect that said co-operative company or association has by a ma- 
jority vote of its stockholders decided to accept the benefits of and to be 
bound by the provisions of this act. No association organized under this 
act shall be required to do or perform anything not specifically required 
herein in order to become an association or to continue its business as such. 
[L. 13, p. 54, § 16.} 


§ 3766-17. Use of Term Cooperative Limited to Associations Under 
This Act. . 

No corporation or association organized or doing business for profit 
in this state shall be entitled to use the term co- operative as a part of 
its corporate or other business name or title, unless it has complied with 
the provisions of this act; and any corporation or association violating 
the provisions of this section may be enjoined from doing business under 
such name at the instance of any stockholder or any association legally 
organized hereunder. IL. 13, p. 55, § 17.] 


§ 3766-18. When to Do Business — “Liability. 

No co-operative association organized under the provisions of this 
act shall be permitted to do business until three-fourths of the capital stock 
shall have been subscribed for and one-fourth of the capital stock of said 
association shall have been paid in to said association. The liability of 
each stockholder shall be limited to the amount remaining unpaid on his 
subscription to the capital stock of said association. [L. 19, p. 55, § 18.] 


§ 3766-19. May Pass By-laws. 

Any association formed under this act may pass by-laws to govern 
itself in the carrying out of the provisions of this act which are not incon- 
sistent with the provisions of this act. [L. 13, p. 55, § 19.] 


§ 3766-20. Constitutionality. 

If any section or part of a section of this act shall for any cause be 
held unconstitutional such fact shall not affect the remainder of this act. 
[L. 13, p. 55, § 20.] 
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TITLE XXVI. 
COUNTIES. 


CHAPTER I. 
BOUNDARIES OF COUNTIES. 


§ 3790-1. Pend Oreille County. 

Pend Oreille county shall be and consist of all that portion of Stevens 
county bounded and described as follows, to wit: 

Beginning at the southeast corner of section 36 in township 30 north, 
range 42 east of the Willamette meridian, which is a point on the bound- 
ary line between Stevens and Spokane counties; thence running north, 
along the east line of said township 30 north, range 42 east of the Willam- 
ette meridian, to the northeast corner of section 1, in said township 30; 
thence west to the southeast corner of section 34 in township 31 north, 
range 42 east of Willamette meridian; thence north, along the west line 
of sections 34, 27 and 22 of said township 31, north, range 42 E. W. M.; 
thence north on a line from said northwest corner of section 22 in said 
township 31 to a point on the north line of said township 31, midway 
between the northeast corner and the northwest corner of said township 
31, which line will be the west line of sections 15, 10 and 3 of said town- 
ship 31, when the same are surveyed; thence to the center point on the 
south line of township 32, north range 42 east of Willamette meridian; 
thence north on the north and south center line of said township 32, which 
line will be the west line of sections 34, 27, 22, 15, 10, and 3 of said township 
32 when the same shall be surveyed, to the north line of said township 
32; thence to the center point on the south line of township 38 north, 
range 42 east of Willamette meridian; thence north, on the north and 
south center line of township 33 north of range 42 east of Willamette 
meridian, which line will be the west line of sections 34, 27, 22, 15, 10 and 
3 of said township 33, when the same shall be surveyed, to the north line 
of said township 33; thence to the center point on the south line of town- 
ship 34 north, range 42 east of Willamette meridian; thence north on the 
north and south center line of said township 34, which line will be the 
west line of sections 34, 27, 22, 15, 10 and 3 of said township 34 when 
the same shall be surveyed, to the north line of said township; thence to 
the center point on the south line of township 35 north, range 42 east of 
Willamette meridian; thence north, on the north and south center line 
of township 35 north, range 42 east Willamette meridian, which line will 
be the west line of sections 34, 27, 22, 15, 10 and 3 of said township 35 when 
the same shall be surveyed to the north line of said township 35; thence 
to the southwest corner of section 34 in township 36 north, range 42 east 
of Willamette meridian; thence north, along the west line of sections 34, 27, 
22, 15, 10 and 3 to the northwest corner of section 3 of said township 36; 
thence west along the south line of township 37 north, range 42, and tawn- 
ship 37 north, range 41, east of the Willamette meridian, to the center point 
on the south line of said township 37 north, range 41 east of the Willamette 
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meridian, which point will be the southwest corner of section 34 in said 
township 37 north, range 41 east of the Willamette meridian, when the same 
shall be surveyed; thence north along the north and south center line of 
said township 37 north, range 41 east of the Willamette meridian, which line 
will be the west line of sections 34, 27, 22, 15, 10 and 3 of said township 
when the same shall be surveyed, to the north line of said township 37; 
thence east, along the south line of township 38 north, range 41 east of the 
Willamette meridian to the southeast corner of said township 38 north, 
range 41 east of the Willamette meridian; thence to the southwest corner 
of section 31 in township 38 north, range 42 east of Willamette meridian; 
thence north, along the west line of said township 38, to the northwest cor- 
ner of said township 38; thence east along the north line of said township 
38, to the center point on the south line of township 39, north range 42 east 
of Willamette meridian, which point will be the southwest corner of sec- 
tion 34 of said township 39 when the same shall be surveyed; thence north 
along the north and south center line of said township 39, which line will 
be the west line of sections 34, 27, 22, 15, 10 and 3 of said township 39, 
when the same shall be surveyed, to the north line of said township 39; 
thence east along the south line of township 40, north, range 42, east of 
Willamette meridian to the southeast corner of said township 40; thence 
north, along the east line of said township 40, to the international boundary 
line; thence east along said international boundary line, to the intersection 
of the state line between the states of Washington and Idaho with said inter- 
national boundary line; thence south along said state line, to the southeast 
corner of section 31, township 30 north, range 46 east of Willamette meridian, 
being a point on the boundary line between the counties of Stevens and 
Spokane in said state of Washington; thence west along said boundary line 
between said counties of Stevens and Spokane, to said southeast corner of 
section 36, township 30 north, range 42 east of Willamette meridian, the 
place of beginning, is hereby detached from Stevens county and created into 
& new county, to be known and designated as Pend Oreille county, by which 
name it shall have corporate succession and possess corporate powers, and 
be subject to the corporate liabilities conferred by law upon counties of the 
state of Washington. [L. 11, p. 98, § 1.] 


CHAPTER III. 
GENERAL RIGHTS, DUTIES AND POWERS. 


§ 3831-1. Buildings for County and City—Joint Construction. 

Where the county seat of any county in this state shall be within the 
corporate limits of any incorporated city such county and city may contract 
one with the other for the joint purchase, acquisition, leasing, ownership, 
control and disposition of land and other property suitable as a site for a 
county courthouse and city hall and for the joint construction, ownership, 
control and disposition of a building or buildings thereon for the use by 
such county and city as a county courthouse and city hall. Any such county 
or city now owning a site or any interest therein, or a site with buildings 
thereon, may, upon such terms as shall appear fair and just to the board 
of county commissioners of such county or to the city council or commission 
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of such city, contract with reference to the joint ownership, acquisition, leas- 


ing, control, improvement and occupation of such property as herein pro- 
vided. [L. 13, p. 272, § 1.] 


§ 3831-2. Contract— Terms. 


All contracts made in pursuance hereof shall be for such period of time 
and upon such terms and conditions as shall be agreed upon. Such contract 
shall fully set forth the amount of money to be contributed by such county 
and city towards the acquisition of such site and the improvement thereof 
and for the manner in which such property shall be improved and the charac- 
ter of the building or buildings to be erected thereon. Such contract may 
provide for the amount of money to be contributed annually by such county 
and city for the upkeep and maintenance of such property and the building 
or buildings thereon, or it may provide for the relative proportion of such 
expense which such county and city shall annually pay. Such contract 
shall specify the parts of such building or buildings which shall be set 


apart for the exclusive use and occupation of such county and city. [L. 
13, p. 272, § 2.] 


§ 3831-3. Funds. 


The money to be contributed by such county or eity may be raised 
by a sale of the bonds of such county or city, or by general taxation as 
now or hereafter authorized by law. Any such county or city now pos- 
sessing funds or having funds available for a county courthouse or city 
hall from the sale of bonds or otherwise, is herewith authorized to contract 
for the expenditure of such funds as herein provided. [L. 13, p. 273, § 3.} 


§ 3831-4. Approval of Contract. 

Such contract shall be made only after a proper resolution of the 
board of county commissioners of such county and ordinance of such city 
duly passed specifically authorizing the same. Such contract when made 
shall be binding upon such county or city during the life of the same or 
until the same be modified or abrogated by mutual consent evidenced by 
a proper resolution and ordinance of such county and city. [L. 13, p. 
273, $ 4.} 


§ 3831-5. Joint Armory Sites. 

Any city or county in the state of Washington is hereby authorized 
and empowered to expend money from its or their current expense funds 
in payment in whole or in part for an armory site whenever the legis- 
lature of the state of Washington shall appropriate money for or au- 

thorize the construction of an armory within such city or county for 
use of such organization or organizations of the National Guard of Wash- 
ington, as may be stationed within such city or county. IL. 13, p. 273, 


9 1). 
§ 3831-6. Warrants Declared Valid. 


All warrants and obligations heretofore issued or incurred by any 
county in the state of Washington for the purchase of, or in payment for, 
333 


a 


§§ 3831-6—3854 GENERAL STATUTES. 


any armory site upon which an armory building may have been con- 


structed with the aid, in whole or in part, of appropriations of the legis, 
lature of the state of Washington, are hereby declared legal and valid. 
IL. 13, p. 275, § 1.] 


CHAPTER V. 
SALE OR DISPOSAL OF COUNTY PROPERTY. 
§ 3854. Lease—Term. 


At the day and hour designated in such notice or at any sional 


time to which such meeting may be adjourned by said board of county com- 
missioners, but not more than thirty days after the day and hour designated 
for the meeting in said published notice, the board of county commissioners 
may, at their discretion, lease the property in such notice described for 
a term of years and upon such terms and conditions as to the said board 
of county commissioners shall seem just and right in the premises; but 
for no longer term in any one instance than ten (10) years, and no renewal 
of a lease once executed and delivered shall be had, except by a releasing 
and reletting of said property according to the terms and conditions of 
this act: Provided, That where a county owns property within the cor- 
porate limits of any city or town suitable for municipal purposes, or for 
commercial buildings, or owns property suitable for manufacturing or 
industrial purposes, the board of county commissioners may lease same for 
said purposes for any period not to exceed thirty-five years. Where prop- 


erty is leased for municipal purposes or for commercial buildings or manu- 


facturing or industrial purposes the lessee therein shall prior to the execu- 
tion of such lease file with said board of county commissioners general plans 
and specifications of the building or buildings to be erected thereon for 
such purposes. All leases when executed shall provide that the same shall 
be canceled by failure of the lessee to construct such building or build- 
ings or other improvements for such purposes within two years from date 
of such lease, and in case of failure so to do the lease and all improvements 
thereon, including the rentals paid, shall thereby be forfeited to the county. 
No change or modification of said plans shall be made unless same be first 
approved by the board of county commissioners. If at any time during 
the life of said lease the lessee shall fail to use the same for the purposes 
leased, without first obtaining permission in writing from the board of 
county commissioners so to do, said lease shall be forfeited. Any lease 
made for a longer period than ten (10) years shall contain provisions re- 
quiring the lessee to permit the rentals for every five-year period there- 
after, or part thereof, at the commencement of such period, to be readjusted 
and fixed by the board of county commissioners. In the event that the 
lessee and said board of county commissioners cannot agree upon the 
rentals. for said five-year period, the lessee shall submit to have said dis- 
puted rentals for said subsequent period adjusted by arbitration. The 
lessee shall pick one arbitrator and the board of county commissioners one, 
and the two so chosen shall select a third. No board of arbitrators shall 
reduce the rentals below the sum fixed or agreed upon for the last pre- 
ceding period. All buildings, factories or other improvements made upon 
property leased under this proviso shall belong to and become property 


334 


— — „ — 


COUNTIES, §§ 3854—3890 


of such county, unless otherwise stipulated, at the expiration of the lease. 
No lease so made shall be assigned without such assignment being first 
authorized by resolution of said board of county commissioners and the 
consent in writing of at least two (2) members of said board indorsed on 


such leases and all leases when drawn shall contain this provision. [L. 13, 
p. 552, § 1.] 


CHAPTER VII. 


COUNTY COMMISSIONERS. 
F 3884-3887. | 
Repealed. See L. 11, p. 338, § 2. 


§ 3884-1. Compensation for Extra Services—Allowance by Court. 

Whenever a member of the board of county commissioners of any 
county shall have a claim for compensation for per diem and expenses 
for attendance upon any special or extra session of the board of county 
commissioners of which he is a member or a claim for compensation for 
extra services or expenses incurred as such commissioner such claim shall be 
verified by him and after being approved by a majority of the board of county 
commissioners of such county shall be filed with the clerk of the superior 
court and be approved by the superior judge of such county or any su- 
perior judge holding court in such county. If the judge so approve it or 
any part thereof the same shall be certified by the clerk under the seal 
of his office and be returned to the county auditor who shall draw a war- 
rant therefor: Provided, The superior judge may make such investigation 
as he shall deem necessary to determine the correctness of such claim and 
may, after such investigation, approve or reject any part of such claim: 
Provided further, The superior court shall not be required oftener than 
once in each month to pass upon any such claims and the court may fix 
a time in each month by general order filed with the clerk of the board 
of county commissioners on or before which such claims must be filed with 
the clerk of the superior court. [L. 11, p. 337, § 1.] 


§ 3890. Under this section, conferring upon 


Justices of the peace not being county offi- 
cers, under our constitution, their offices 
pertaining to judicial business, the county 
commissioners, under their general authority 
and control over county business and officers, 
are not authorized to employ bailiffs or 
assistant clerks for justices of the peace, the 
legislature having expressly authorized the 
employment of one clerk for each justice of 
cities of the first and second class: McEl- 
Sei v. Abraham, 58 Wash. 26, 107 Pac. 

2 

Under this section, subdivision 6, giving 
the county commissioners power to prosecute 
and defend all actions, the commissioners 
have power to direct the dismissal of an ap- 
peal from a judgment against the county, 
taken by the prosecuting attorney: Prentice 
A din County, 54 Wash. 587, 103 Pac. 

As to counties as quasi corporations, see 
note in 1 L. R. A. 757. 


county commissioners the general manage- 
ment of county expenditures and business, 
they have authority to employ an alienist 
when his services are necessary to aid the 
prosecuting attorney in connection with the 
defense of insanity in a prosecution for 
homicide; and such employment is not un- 
authorized as relating only to judicial busi- 
ness: Williamson v. Snohomish County, 64 
Wash. 233, 116 Pac. 675. 

As to the authority of county to employ 
“tax ferret,” see note in 4 L. R. A., N. S., 
339. Also note in 38 L. R. A., N. S., 261. 

As to like authority to appoint expert ac- 
countant, see note in Ann. Cas. 1913B, 
1087. And see note in 29 L. R. A., N. S., 
652. 

Under this section, giving the county com- 
missioners the care of county property and 
the power to prosecute and defend actions, 
the commissioners have power to compromise 
a controversy as to the validity of a county 
tax sale and deed by conveying the land to 
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the owner on his payment of the taxes, re- 
gardiess of whether suit has been com- 
menced; and it is immaterial that the trans- 
action was called a “redemption,” which was 
not authorized by law: Franklin County v. 
Carstens, 68 Wash. 176, 122 Pac. 999. 

As to delegation of powers of taxation to 
county authorities, see note in 15 L. R. A., 
N. 8., 62. 


§ 3909. 

A presentation of a claim by a widow for 
herself and minor children for the death of 
her husband through the fall of a county 


bridge is a sufficient presentation on behalf 


of the children, under this section, espe- 
cially in view of section 5932, giving such 
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parent control of the children and their es- 
tate: Frasier v. Cowlitz County, 67 Wash. 
812, 121 Pac. 459. 

A claim against a county made by C., as 
attorney for S. P. M. and his wife H. M., 
for injuries sustained by the wife, filed on a 
certain date, is sufficiently identified and 
shown to have been rejected by a record of 
the county commissioners reciting the fili 
of a claim on said date by C., as attorney for 
H. M., referring to the place of the acci- 
dent and amount of the claim, and stating 
“claim was rejected”; and an action thereon 
is barred within three months, under this 
section, although the claim was a community 
property claim, action upon which would have 
to be brought by the husband: Maynard v. 
Jefferson County, 54 Wash. 351, 103 Pac. 418. 


CHAPTER IX. 
COUNTY AUDITORS. 


§ 3017. 


Under this section, subdivision 9, direct- 
ing the county auditor, as clerk of the board 
of county commissioners to “perform all 
other duties required by law or any rule or 
order of the board,” it is a breach of the 
auditor’s official bond to embezzle liquor li- 
. cense fees deposited with him as clerk of 
the board, after he had been ordered by 
the board to issue the licenses and pay the 
fees over to the county treasurer: Skagit 
County v. American Bonding Co., 59 Wash. 
8, 109 Pac. 199. 


§ 3918. 


Upon the rejection, by the county commis- 
sioners, of a legal claim, the cimmant be- 
comes entitled to interest on the total 
amount of the claim from the date of its 


rejection: State ex rel. Maltbie v. Will, 54 
ash. 433, 103 Pac. 479, 104 Pac. 797. 

As to interest on county warrants, ete., 
see note in 3 Ann. Cas. 450. And see note 
in 17 L. R. A., N. S., 552. 

This section, requiring claims against a 
county to be presented to the county com- 
missioners for allowance before any action 
can be brought thereon has no application 
to an equitable suit to restrain the county 
from interfering with or diverting the flow 
of springs claimed by the plaintiff: Kiser 
— County, 70 Wash. 242, 126 Pac. 

As to affect of allowance or rejection by 
county of claim against it, see note in 55 
Am. St. Rep. 203. 

As to estoppel on county to contest illegal 
claims and expenditures, see note in 137 Am. 
St. Rep. 358. 


CHAPTER X. 
COUNTY TREASURERS, 


§ 3937. 

Under this section and section 8344, pro- 
viding that every office shall become vacant 
upon the incumbent’s refusal or neglect to 
take his oath of office or give or renew his 
official bond, no vacancy occurs authorizing 
an appointment by the county commission- 
ers, upon the refusal of an officer elect to 
qualify, since he was not an “incumbent’’s 
and the term of his predecessor continues 
until a successor, “elected” by the same 
electoral body which elected the incumbent, 
has qualified: State ex rel. Vanderveer y. 
Gormley, 53 Wash. 543, 102 Pac. 435. 

As to acceptance of office and resignation, 
see note in 36 Am. St. Rep. 523. 


§ 3939. 


Under this section, empowering county 
treasurer to appoint one or more deputies, a 
deputy has power to execute a tax deed re- 
quired by statute to be executed by the 
county treasurer: Huber v. Brown, 57 
Wash. 634, 107 Pac. 850. | 

As to deputy, acting in name of principal 
officer, see note in 106 Am. St. Rep. 829. 

As to when sheriff may act by deputy, see 
note in 3 L. R. A. 440. 

As to the validity of an acknowledgment 
of instrument by principal taken by deputy, 
see note in Ann. Cas, 1912B, 332. Also, 
see note in 5 L. R. A., N. S., 957. 
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$ 3947. 
Under this section, — city war- 
rants to be paid in the order of their issu- 
ance, the holder of warrants suing to compel 
the city to provide funds for their payment 
eannot acquire any preference over other 
prior warrants of the same class, although 
the holders thereof had not made any efforts 
to obtain like relief: State ex rel. Polson v. 
Hardcastle, 68 Wash. 548, 124 Pac. 110. 


§§ 3947—4030-2 


§ 3956. 

A reference in a tax deed describing land 
in Cowlitz county as being in township 10 
west, instead of 10 north, is manifestly a 
clerical error which would not invalidate the 
deed: Northern Pac. R. Co. v. Smith, 68 
Wash. 269, 122 Pac. 1057. 

As to the effects of recitals in tax deeds, 
see note in 31 Am. St. Rep. 233. 

As to sufficiency of tax deed in respect to 
designation of grantee, see note in Ann. Cas. 
1913A, 1195. 

As to tax deed as subject for reformation, 
see note in 20 Ann. Cas. 437. . 


CHAPTER XIV. 
SHERIFFS. 


§ 4003. 

Under this section, the officer has the un- 
qualified right to demand a bond in any case 
requiring a levy on personal property in- 
volving the taking of actual possession, and 
not merely in cases where the bond “is re- 
quired by law,” as in sections 573 and 1888, 
relating to adverse claims to property levied 
upon: Canfield-Caulkins Implement Co. v. 
Cowden, 70 Wash. 587, 127 Pac. 216. 

This section applies to constables when 


exactly the same as the duties of sheriffs; 
the terms “sheriff, deputy sheriff, or coro- 
ner,” being used in a generic sense: Canfield- 
Caulkins Implement Co. v. Cowden, 70 
Wash. 587, 127 Pac. 216. 

As to indemnity to executing officer as 
implied from having him 0 etc., see 
note in 89 Am. St. t. Hep. 4 

As to indemnity bonds to protect sheriffs 


in execution proceedings, etc., see note in 


86 Am. St. Rep. 554. 


their duties in connection with process are 


CHAPTER XV. 
CORONERS AND INQUESTS, 


§ 4007. 
Coroners abolished except in cities of the first class, see § 4030-9. 


§ 4030-1. Justice of Peace at County Seat to Perform Duties of Coroner. 

Whenever information is given to the prosecuting attorney of any 
county that the dead body of any person has been found in such county, 
and there shall exist reasonable grounds for the belief that such death 
was caused by unlawful means, the prosecuting attorney shall, as a part 
of his official duties, direct a justice of the peace residing in the county 
seat of the county to forthwith go to the place where such dead body was 
found and make an investigation, which shall be public and shall be held 
at such time and place as shall give any person interested therein an op- 
portunity to be present and to be represented by counsel, and in cases 
where said justice of the peace receives no salary he shall receive a com- 
pensation of five dollars for each investigation, and, in addition thereto, 
said justice of the peace shall receive his actual and necessary expenses in 
going to and returning from the place where said investigation is made. 
L. 13, p. 165, § 1.] 


§ 4030-2. May Subpoena Witnesses. 
The justice of the peace in the conduct of such investigation is hereby 
empowered to summon and compel the attendance of any witness deemed 
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necessary or requested by any person interested therein, to administer 
Oaths to such witnesses, to examine such witnesses in all matters pertinent 
to such investigation, to have their testimony taken down and transcribed, 
and to cause an autopsy to be performed if deemed advisable by the 
prosecuting attorney of said county. IL. 13, p. 166, § 2.] 


§ 4080-3. Report of Prosecuting Attorney. 

| Immediately after the conclusion of such investigation, said justice 
of the peace shall make a full report to, and file same with, said prose- 
cuting attorney together with all evidence taken at such investigation, 
and the prosecuting attorney shall file said transcript of the testimony 
given in such investigation and all evidence taken together with his written 
opinion as to how such person came to his death, in the office of the county 
clerk of said county. [L. 13, p. 166, § 3.] 


§ 4080-4. Personal Property of Deceased. 

Except where otherwise provided by law, the said justice of the peace 
shall take into his custody any money or other property found upon such 
dead body or belonging to the deceased and shall deliver the same as soon 
as practicable to the prosecuting attorney. [L. 13, p. 166, § 4.] 


§ 4030-5. Burial. 

As soon as practicable after such investigation the justice of the peace 
shall cause such dead body, unless the same be demanded by a legal claim- 
ant, to be delivered to a competent undertaker, designated by the board 
of county commissioners of the county, who shall decently bury the same, 
and such undertaker shall receive reasonable compensation, not exceed- 
ing thirty-five dollars, therefor: Provided, That such compensation shall, 
as far as possible, be paid by the prosecuting attorney out of any money 
or property found upon or belonging to the deceased. [L. 13, p. 166, § 5.} 


§ 4030-6. Witness Fees. 
All witnesses appearing at such investigation shall be entitled to the 
same fees and mileage as witnesses in the superior court. [L. 13, p. 167, 


§ 6.] 


§ 4030-7. Witness Refusing to Appear. 

The failure or refusal of any witness to appear or testify at such in- 
vestigation, when such witness has been duly summoned, shall be a misde- 
meanor. [L. 13, p. 167, § 7.] 


§ 4030-8. Excess Funds. 

The prosecuting attorney shall, after paying the burial expenses provided 
for by section 4030-5, pay the balance of any money in his hands to the 
executor or administrator of such deceased, if one has been appointed, and, 
if not, to the county treasurer of the county. IL. 13, p. 167, § 8.] 


$ 4030-9. Coroner Abolished. 

The office of county coroner is hereby abolished as to all counties of this 
state except counties of the first class, and none of the provisions of this act 
shall apply to or in counties of the first class. [L. 13, p. 167, § 9.] 
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§ 4030-10. Repeal. | 


$§ 4030-10—4047 


All acts or parts of acts in conflict with the provisions of this act are 


hereby repealed. [L. 13, p. 167, 8 10.] 


§ 4030-11. Present Officers Serve Out Term. 

This act shall take effect on the second Monday of January, 1915, and 
at said time all coroners affected by this act shall deliver to the prosecuting 
attorneys of their respective counties all property which had theretofore come 
into their possession by virtue of their official capacity as coroners. [L. 13, 


p. 167, § 11. 


CHAPTER XVI. 
SALARIES OF COUNTY OFFICERS, COSTS AND FEES. 


§ 4031. 


The salary of a county officer cannot be 
increased during the term for which he was 


elected by reason of an increase in the popu- . 


lation of the county changing its classifica- 
tion by which the salary of its officers are 
determined, constitution, article 11, section 
8, providing that his compensation shall not 


term, and application of said provision to 
office held during pleasure of appointing 
power, see note in Ann. Cas. 1913A, 316. 

As to application of same to person ap- 
pointed to office to fill unexpired term, see 
note in 16 Ann. Cas. 1027. 

As to application of same where new du- 
ties are imposed upon officers, see note in 18 


be increased after his election during his Ann. Cas. . : 
term of office; but a county officer is enti- Under this section, the federal census au- 
tled to the salary for the classification to tomatically controls the classification of 
which the county in fact belonged at the Counties until pech time as the population of 
time of bis election, although the county the county sha be otherwise determined by 
commissioners did not determine the fact Competent authority; although prior to the 
until after the election: State ex rel. Maltbie census the county commissioners had entered 
v. Will, 54 Wash. 453, 103 Pac. 479, 104 an order declaring the county to be in an- 
Pac. 797. other class having a greater population: 
As to constitutional provision against Faucher v. Resenoff, 65 Wash. 416, 118 Pac. 
change of salary of public officer during his 318. 


§ 4033-1. Salaries of County Commissioners. 


In all counties other than counties of the first class which have adopted 


or may hereafter adopt and put in force township organization, the com- 
pensation of county commissioners shall be and the same is hereby fixed 
at five dollars ($5.00) per day for each and every day actually employed in 
the discharge of their duties: Provided, That they shall not be entitled to nor 
receive such per diem for more than two hundred (200) days in any one 
year: And provided further, That such county commissioners shall be entitled 
to all actual traveling and other necessary expenses incurred in the discharge 
of their duties. [L. 13, p. 58, 8 1.} 


§ 4046. Of Fourteenth Class. 

County auditor, fifteen hundred dollars; county clerk, fourteen hundred 
dollars; county treasurer, fifteen hundred dollars; county sheriff, fifteen hun- 
dred dollars; county attorney, fourteen hundred dollars; county superintend- 
ent of common schools, twelve hundred dollars; county commissioners, four 
dollars per day; county assessor, fifteen hundred dollars; county coroner, 
such fees as are allowed by law. [L. 13, p. 356, § 4.] 


§ 4047. Of Fifteenth Class. 
County auditor, fifteen hundred dollars; county clerk, thirteen hundred 
and fifty dollars; county treasurer, fourteen hundred and fifty dollars; county 
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sheriff, fourteen hundred and fifty dollars; county attorney, thirteen hundred 
dollars; county superintendent of common schools, eleven hundred dollars; 
county commissioners, four dollars per day; county assessor, four dollars per 
day; county coroner, such fees as are allowed by law. [L. 13, p. 355, § 1.3 


§ 4048. Of Sixteenth Olass. 

County auditor, fifteen hundred dollars; county clerk, thirteen hundred 
and fifty dollars; county treasurer, fourteen hundred dollars; county sheriff, 
fourteen hundred dollars; county attorney, twelve hundred dollars; county 
superintendent of common schools, one thousand dollars; county commission- 
ers, four dollars per day; county surveyor, five dollars per day; county 


assessor, four dollars per day; county coroner, such fees as are allowed by 
law. [L. 13, p. 355, § 2.] 


§ 4049. Of Seventeenth Class. | 

County auditor, fifteen hundred dollars; county clerk, thirteen hundred 
and fifty dollars; county treasurer, fourteen hundred dollars; county sheriff, 
fourteen hundred dollars; county attorney, eleven hundred dollars; county 
superintendent of common schools, one thousand dollars; county commission- 
ers, four dollars per day; county surveyor, five dollars per day; county 


assessor, four dollars per day; county coroner, such fees as are allowed by 
law. [L. 13, p. 355, $ 3.] 


§ 4065. 


One-half of the naturalization fees paid 
to a salaried county clerk, under 34 U. 8. 
Stat. 596, and authorized by the act to be 
retained by the clerk for his own use, belong 
to the county, and must be accounted for by 
the clerk, under constitution, article 11, sec- 
tions 5 and 8, requiring the legislature to 
regulate their compensation, provide for 
strict accountability by them for all fees col- 
lected, and fix their compensation by sala- 
ries, and this section, providing a salary 
which shall be full compensation for all 
services, section 4066, requiring salaried off- 
cers to collect and pay into the county treas- 
ury all fees now or hereafter allowed by law, 
paid, or chargeable, and section 4073, to the 
same effect and prohibiting the retention to 
his own use or profit of any sum paid him 
in his office or by virtue of his office, by 
virtue of the laws of this state or of the 
United States: Franklin County v. Barnes, 
68 Wash. 488, 123 Pac. 779. 


The United States statute, 34 U. S. Stat. 
596, authorizing clerks of state courts to re- 
tain one-half of the naturalization fees paid 
to them, does not conflict with the state con- 
stitution and laws providing a salary for 
county officers which shall be in full com- 
pensation for their services, and providing 
that all such fees received shall be the prop- 


erty of the county and paid into the county 
treasury; since the fees are paid for acts 
done in official capacity, and the federal act 
evinces no purpose to interfere with the dis- 
position of the clerk’s fees as between him 
and the state: Franklin County v. Barnes, 
68 Wash. 488, 123 Pac. 779. N 


§ 4073. 
See notes to § 4065. 


§ 4081. 


In g prosecution of a salaried county au- 
ditor for the embezzlement of fees which 
came into his hands by virtue of his office, 
and which he failed to pay to the 


treasurer, it is not necessary to show that 


any demand was made upon him for the 
payment of the fees: State v. Leonard, 53. 
Wash. 83, 21 Ann. Cas. 69, 105 Pac. 163. 

An information charging that the defend- 
ant is a county auditor who receives a sal- 
ary and that he collected fees and refused 
to account for and embezzled the same, 
charges an offense under this section: State- 
v. Leonard, 56 Wash. 83, 21 Ann. Cas. 69, 
105 Pac. 163. 

As to sufficiency of indictment for embez- 
zlement with respect to allegation of fidu- 
ciary relation, see note in Ann. Cas. 1912C, 
903. 
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TITLE XXVII. 
DIKES AND DRAINS. 


CHAPTER I. 
DIKING DISTRICTS. 


§ 4107. Assessment of Benefited Lands Formerly Omitted—Procedure— 
Appeals. 

If at any time it shall appear to the board of diking commissioners that 
any lands within or without said district as originally established are being 
benefited by the diking system of said district and that said lands are not 
being assessed for the benefits received, or that any lands within said district 
are being assessed out of or not in proportion to the benefits which said lands 
are receiving from the maintenance of the diking system of said district, and 
said board of diking commissioners shall determine that certain lands, either 
within or without the boundaries of the district as originally established, 
should be assessed for the purpose of raising funds for the future mainte- 
nance of the diking system of the district, or that the assessments on land 
already assessed should be equalized by diminishing or increasing the same 
so that said lands shall be assessed in proportion to the benefits received, said 
commissioners shal] file a petition in the superior court in the original cause, 
setting forth the facts, describing the lands not previously assessed and the 
lands the assessments on which should be equalized, stating the estimated 
amount of benefits per acre being received by each tract of land respectively, 
giving the name of the owner or reputed owner of each such tract of land, 
and praying that such original cause be opened for further proceedings for 
the purpose of subjecting new lands to assessment or equalizing the assess- 
ments upon lands already assessed, or both. 

Upon the filing of such petition, summons shall issue thereon and be 
served on the owners of all lands affected, in the same manner as summons is 
issued and served in original proceedings, as near as may be, and if such new 
lands lie within the boundaries of any other diking district, said summons 
shall also be served upon the commissioners of such other diking district. 
In ease any of the new lands sought to be assessed in said proceeding lie 
Within the boundaries of any other diking district, and the diking commis- 
sioners of such other district believe that the maintenance of the dike or dikes 
of such other district is benefiting lands within the district instituting the 
proceedings, said diking commissioners of such other districts shall intervene 
in such proceedings by petition, setting forth the facts, describing the lands 
in the district instituting the proceeding which they believe are being bene- 
fited by the maintenance of the diking system of their district, and praying 


that the benefits to such lands may be determined and such lands subjected 


to assessment for the further maintenance of the diking system of their dis- 
trict, to the end that all questions of benefits to lands in the respective districts 
may be settled and determined in one proceeding, and such petitioners in 
intervention shall cause summons to be issued upon such petition in interven- 
tion and served upon the commissioners of the diking district instituting the 
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proceeding and upon the owners of all lands sought to be affected by such 
petition in intervention. 

In case the owner of any such new lands sought to be assessed in said 
proceedings shall be maintaining a private dike against salt or fresh water 
for the benefit of said lands, and shall believe that the maintenance of such 
private dike is benefiting any lands within or without the district instituting 
the proceedings, or in case any such new lands sought to be assessed are in- 
cluded within the boundaries of some other diking district and are being 
assessed for the maintenance of the dikes of such other district, and the owner 
of such lands believes that the maintenance of the dike or dikes of such other 
district is benefiting lands included within the district instituting said pro- 
ceedings, such owner or owners may by answer and cross-petition set forth the 
facts and pray that at the hearing upon said petition and cross-petition the 
benefits accruing from the maintenance of the respective dikes may be con- 
sidered, to the end that a fair and equitable adjustment of the benefits being 
received by any lands from the maintenance of the various dikes benefiting 
the same, may be determined for the purpose of fixing the assessments for the 
future maintenance of such dikes, and may interplead in said proceeding 
such other diking district in which his lands sought to be assessed in said 
proceeding are being assessed for the maintenance of the dike or dikes of such 
other district. | 

No answer to any petition or petition in intervention shall be required, 
unless the party served with summons desires to offset benefits or to ask other 
affirmative relief, and no default judgment shall be taken for failure to 
answer any petition or petition in intervention, but the petitioners or peti- 
tioners in intervention shall be required to establish the facts alleged by 
competent evidence. 

Upon the issues being made up, or upon the lapse of time within which 
the parties served are required to appear by any summons, the court shall 
impanel a jury to hear and determine the matters in issue, and the jury shall 
determine and assess the benefits, if any, which the respective tracts of land 
are receiving or will receive from the maintenance of the dike or dikes to be 
maintained, taking into consideration any and all matters relating to the bene- 
fits, if any, received or to be received from any dike, structure or improve- 
ment, and to credit, or charge, as the case may be, to each tract so situated as 
to affect any other tract or tracts, or having improvements or structures. 
thereon or easements granted in connection therewith affecting any other tract. 
or tracts included in such proceedings, and shall specify in their verdict the 
respective amount of benefits per acre, if any, assessed to each particular 
tract of land, by legal subdivisions. Upon the return of the verdict of the 
jury, the court shall enter its judgment in accordance therewith, as supple- 
mental to the original decree, or in case a petition in intervention be filed by 
the diking commissioners of some other district than that instituting the pro- 
ceeding, such judgment to be supplemental to all such original decrees, and 
thereafter, all assessments and levies for the future maintenance of any dike 
or dikes described in said judgment shall be based upon the respective benefits 
determined and assessed against the respective tracts of land as specified in 
said judgment. Every person or corporation feeling himself or itself 
aggrieved by any such judgment may appeal to the supreme court within 
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thirty days after the entry thereof, and such appeal shall bring before the 
supreme court the propriety and justness of the verdicts of the jury in respect 
to the parties to the appeal. No bonds shall be allowed on such appeals. 
Nothing in this section contained shall be construed as affecting the right of 
diking districts to consolidation in any manner provided by law. IL. 13, 
p. 267, 8 1.) 

Under this section, errors going to the considered on appeal from the final judg- 
validity of the organization of the district ment: Calispel Diking District v. McLeish, 


or regularity of the proceedings leading up 63 Wash. 33, 115 Pac. 508. 
to the judgment of condemnation cannot be 


§ 4121. Maintenance, Cost of to be Certified to County Auditor. 

The board of commissioners of any diking district organized under the 
provisions of this act shall, on or before the first day of November, of each 
year, make an estimate of the cost of maintenance of the diking system in 
such district, which estimate shall include the cost of making any necessary 
repairs that it might become necessary to make in the maintenance of such 
svstem. Such estimate shall be for the succeeding year, and the amount so 
estimated shall be certified by the board of commissioners to the auditor 


of the county in which such district is located, on or before said date, and the- 


amount thereof shall be levied against and apportioned to the land in such 


district benefited by said improvement, in proportion to the maximum benefit 
originally assessed, and such amount shall be added to the general taxes 
against said lands and collected therewith: Provided, however, That in case 


* 


i 


of emergency not in contemplation at the time of making such annual esti- 


mate the diking commissioners may incur additional obligations and issue 
valid warrants therefor in excess of such estimate, and all such warrants so 
issued shall be valid and legal obligations of such district; and all warrants 
heretofore issued for such purposes under the provisions of this act, are 
hereby declared to be valid and legal obligations of the district so issuing the 
same. [L. 13, p. 271, § 2.] 


§ 4126-1. Bonds—Extraordinary Demands on Funds. 

Whenever by reason of any extraordinary occurrence or other casualty 
there occur such changes in conditions as to warrant, in the opinion of the 
commissioners of any diking district, an estimate for making repairs and 
improvements, including the yearly maintenance expense in an amount equal 
to twenty-five per cent of the estimated cost of the original improvements, as 
provided for in Remington & Ballinger’s Annotated Codes and Statutes of 
Washington, section 4103, the funds therefor may be provided by the issuance 
of bonds of said diking district, payable in not to exceed ten years, and to 
pay the same, such commissioners shall make a levy extending over such period 
of time and in such amount as shall be necessary to take care of such bonds 
and interest, and such levy when made shall state the year for which it is 
made and the amount thereof, and thereafter, the county auditor shall each 
year extend such levy without any further orders from said commissioners: 
Provided, however, That if for any cause whatsoever, said levy shall not be 
sufficient to take care of said bonds and interest or pay said fixed estimate a 
further levy shall be made for that purpose. Said bonds shall be sold at not 
less than par and shall bear interest not to exceed seven per cent per annum, 
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and the proceeds thereof shall be used in such repairs, improvements or main- 
tenance or warrants issued in payment therefor and for no other purpose: 
Provided, however, That such bonds shall only be issued when they are pre- 
sented to and filed with such commissioners and shall become a part of their 
record, a petition of property owners owning at least sixty per cent of all the 
acreage in such district requesting the issuance of such bonds. IL. 13, 
p. 512, § 1.) 


§ 4136-1. Consolidation of Diking District—Petition—Election. 

Any two or more contiguous diking districts heretofore organized or 
which may hereafter be organized under the diking laws of the state of 
Washington, desiring to consolidate into one district, may, upon petition 
signed by the owners of real property representing a majority of the acreage 
therein to the commissioners of their respective districts, effect such consoli- 
dation by the commissioners of said districts so desiring to consolidate giving 
thirty days’ notice of an election for such purpose to be held in each of said 
districts, setting forth in said notice the date of said election, and the object 
of the same, said notice to be given and posted in the same manner as notice 
of the annual election of commissioners, as provided in the general diking 
law, and the further publication of the same for at least three successive 
issues in a weekly newspaper published in the county in which such districts 
are located, and of general circulation in said districts: Provided, That where 
there is no newspaper so published and circulated, the publication of the 
notice of said election may be dispensed with. [L. 13, p. 106, § 1.] 


§ 4136-2. Ballots. 

At such election held pursuant to said notice, a printed ballot shall be 
furnished by the commissioners of said districts, having printed thereon: 
For consolidation of Diking District No. and No. (here insert 
numbers), to be known as Consolidated Diking District No. —— (here insert 
number), of (here insert name of county) County, Washington.’ ” 
And Against consolidation of Diking District No. and No. —— (here 
insert numbers) '' in such form as to enable the voters to express their choice 
as to the proposition submitted. [L. 713, p. 106, § 2.] 


§ 4136-3. Election—Canvass—Order. 

The manner of conducting said election and the hours between the open- 
ing and closing of the polls and the officers of said election shall be the 
same as provided in the general diking law for the annual election of officers 
of diking districts, and in case a canvass of the votes cast at said election shall 
show a majority of the votes cast in each of the districts seeking to consolidate 
to be in favor of consolidation, an order shall at once be entered upon the 
minutes of each of said districts by the commissioners thereof, showing the 
result of said vote cast at said election, and setting forth therein the name 
of such consolidated district, and a copy of the minutes so entered duly certi- 
fied by the commissioners of each of said districts shall be filed, one each with 
the auditor and treasurer of the county within which said districts are located, 
and one with the clerk of the superior court of such county, to be entered 
and filed by the clerk of such court in the original proceedings establishing 
said districts, and a certified copy of such entry shall be transmitted to the 
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secretary of state by the clerk of said court, and thereafter the territory em- 
braced in said districts so consolidated shall be known and designated as 
Consolidated Diking District No. —— (here insert number) of (here 
insert name of county) County, Washington,’’ as provided in said order, and 
thereafter the said district shall have the same powers and duties as other 
diking districts organized under the diking laws of the state of Washington. 
[L. 13, p. 107, § 3.] 


$ 4136-4. Commissioners— Term of Office. 

The diking commissioners of the districts constituting such consolidated 
district shall be the board of commissioners of such consolidated district and 
discharge the duties of such officers until the next general election for the 
election of diking commissioners, and until a board of commissioners for said 
consolidated district are elected and qualified, and thereafter the officers of 
said consolidated district shall be elected, qualified and perform the same 
duties as in case of other diking districts. [L. 13, p. 107, § 4.} 


§ 4136-5. Indebtedness—Future Obligations. 

In case of such consolidation all indebtedness and outstanding obliga- 
tions, of the districts so consolidated, and all assessments levied and moneys 
collected and to be collected thereunder, shall remain unaffected by said 
proceedings for the consolidation of the same, and the payment of such 
indebtedness and obligations and the expenditure of moneys collected or to 
be collected under such previous assessments shall be made in the same man- 
ner, based upon the same assessments, and against and for the benefit of the 
same lands liable therefor prior to such consolidation, but the duties relating 
thereto shall be discharged by the commissioners of such consolidated district: 
Provided, however, That all assessments made for the future repair, improve- 
ment or maintenance of the diking system of said consolidated district shall 
be apportioned to and assessed against the land included in such consolidated 
district, in the same manner as though the same had been originally incorpo- 
rated in one district, and in accordance with the general provisions of the 
diking laws relating thereto. [L. 13, p. 108, § 5.] 


§ 4138. Districts, How Formed. 

For the purpose of the formation of such drainage districts a petition 
shall be presented to the board of county commissioners of the county in 
which said proposed drainage district is located, which petition shall set forth 
the object for the creation of said district, the number of acres to be benefited 
by the proposed drainage system, shall designate the boundaries thereof, shall 
contain the names of all the freeholders residing within said proposed dis- 
trict so far as known, a brief description of the proposed system of drainage, 
the designation of a good and sufficient outlet for the drainage of said dis- 
trict, which point of outlet may be within or without the boundaries of said 
district; the route over which said drainage system is to be constructed, to- 
gether with the proposed spurs and branches, if any there may be, and the 
termini thereof, and shall set forth the further fact that the establishment 
of said district and the proposed system of drainage will be conducive to the 
public health, convenience and welfare, and increase the public revenue, and 
that the establishment of said district and system of drainage will be of 
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special benefit to the property included therein. Said petition shall be signed 
by the owners of at least a majority of the acreage in the proposed district 
and shall pray that the same be organized under the provisions of this chap- 
ter. At the time of the filing of said petition said petitioners shall file a 
bond with said county commissioners running to the state of Washington, in 
the penal sum of five hundred ($500) dollars, executed in behalf of petitioners 
by one or more sureties to be approved by the board of county commissioners, 
conditioned that they will pay all costs in case said district, for any reason, 
shall not be established. [L. 13, p. 260, § 1.] 


CHAPTER II. 
DRAINAGE DISTRICTS. 


§ 4139. Petitions to be Published—Boundaries, How Located. 

Such petition shall be presented at a regular or special meeting of the 
board of county commissioners of said county, and shall be published for at 
least two weeks in two successive issues of some weekly newspaper printed 
and published in said county, and in case no such newspaper be printed or 
published in such county, then in some such newspaper of general circulation 
therein, before the time at which the same is to be presented, together with a 
notice stating the time of the meeting at which the same shall be presented. 
When such petition is presented for hearing the board of county commission- 
ers shall hear the same, or may adjourn said hearing from time to time, not 
exceeding one month in all; and any person or corporation may appear before 
said board of county commissioners and make objections to the establishment 
of said district, or the proposed boundary lines thereof, and upon final hear- 
ing said board of county commissioners shall make such changes in the pro- 
posed boundaries as they may deem to be proper, and shall establish and define 
such boundaries, and shall ascertain and determine the number of acres of 
land that will be benefited by said proposed drainage system, the number of 
freeholders residing within said boundaries of the said proposed district, and 
shall find whether the proposed drainage system will be conducive to the 
public health, welfare and convenience, increase the public revenue, and be of 
special benefit to the majority of the lands included within said boundaries of 
the said proposed district so established by said board of county commission- 
ers: Provided, That no changes shall be made by said board of county com- 
missioners in said boundary lines so as to include any territory outside of the 
boundaries described in said petition: Provided, further, That any person or 
persons owning land within the proposed boundaries, and who did not sign 
said petition, or any person, persons or corporations owning land not included 
within the proposed boundaries, may file a petition with the board of county 
commissioners asking that the proposed boundaries be extended so as to in- 
clude other lands described therein; setting forth in said petition the reasons 
therefor: Provided, however, That no person, persons or corporations not 
owning lands included within the proposed boundaries, as originally peti- 
tioned for, shall have the right to file such petition unless they ask therein to 
have their own lands included within the proposed boundaries: Provided, fur- 
ther, That any corporation owning land included within the boundaries 
described in the original petition, may also petition the board of county com- 
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missioners for an extension of the proposed boundaries: Provided, further, 
That the boundaries of any drainage district heretofore or hereafter estab- 
lished may be extended by the board of county commissioners so as to include 
other lands in said county upon petition signed by the owners of a majority 
of the acreage of said land within the proposed extension; which said petition 
for extension shall set forth and contain with reference to the extension such 
matters and things and data so far as applicable, as is provided for in the 
petition required for presentation to the board of county commissioners for 
the purpose of the formation of the original drainage district: Provided, fur- 
ther, That all necessary expense incident to making such extension, together 
with a proportionate share of the first cost of any drainage system existing 
an the original district at the time of making such extensions, shall be levied 
against and apportioned to the lands included in such extension, as in this 
chapter provided. In such case the board of county commissioners shall 
give the like notice as provided for in this section of the hearing of the orig- 
inal petition, and the final hearing thereof may, in such case, be continued 
from time to time for a period not exceeding sixty days, and if upon final 
hearing the board of county commissioners deem it advisable, and to the best 
interest of all concerned, they may grant the prayer of such petitioner or 
petitioners in whole or in part. And said board of county commissioners of 
such county shall enter an order on the records of their office setting forth all 
facts found by them upon the final hearing of said petition, and which may be 
adduced by them from the evidence heard on the final hearing thereof: And 
provided, further, That any drainage system constructed in the original drain- 
age district may be extended into the said extension by the board of drainage 
commissioners of said drainage district, in the same manner, and by the same 
method of procedure as is provided by law for the construction of said 
drainage system within the said original drainage district. [L. 13, p. 261, 
32. 


$ 4144. Commissioners, Duties of. 

Said board of drainage commissioners hereinbefore — for, shall 
have exclusive charge of the construction and maintenance of all drainage 
systems which may be constructed by said district and shall be the executive 
officers thereof, with full power to bind said district by their acts in the per- 
formance of their duties as provided by law. In case of vacancy or vacancies 
occurring in said board by the death, failure to elect, failure to qualify, 
resignation or removal of one or more of the members thereof from said 
district such vacancy or vacancies shall be filled at once from the freeholders 
and qualified electors of said district by the judge of the superior court of 
said county, and said appointee shall serve the unexpired term or until the 
next general election: Provided, That in counties where there may be more 
than one superior judge, the judge eldest in age shall make such appointment. 
IL. 13, p. 264, § 3.] 


3 4145. Drainage—Method of Procedure. 

Whenever it is desired to prosecute the construction of a system of drain- 
age by said drainage district, said district, by and through its board of com- 
missioners, shall file a petition in the superior court of the county in which 
said district is located, setting forth therein the route and termini of said 
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system, with a complete description thereof, together with specifications for 
its construction, with all necessary plats and plans thereof, with drafts of 
any artificial appliances or equipment necessary in aid thereof, together with 
the estimated cost of such proposed improvement, showing therein the names 
of the land owners whose lands are to be benefited by such proposed improve- 
ment; the number of acres owned by each land owner, and the maximum 
amount of benefits per acre to be derived by each land owner set forth therein 
from the construction of said proposed improvement, and that the same will 
be conducive to the public health, convenience and welfare, and increase the 
value of all of said property for purposes of public revenue. Said petition 
shall further set forth the names of the land owners through whose land the 
right of way is desired for said improvement; the amount of land necessary 
to be taken therefor, and an estimate of the value of said lands so sought to 
be taken for such right of way, and the damages sustained by any person 
or corporation interested therein, if any, by reason of such appropriation, 
irrespective of any benefits to be derived by such land owners by reason of 
the construction of said improvement. Such estimate shall be made, respec- 
tively, to each person through whose land said right of way is sought to be 
appropriated. Said petition shall set forth as defendants therein all the per. 
sons or corporations to be benefited by said improvement, and all persons or 
corporations through whose land the right of way is sought to be appropri- 
ated, and all persons or corporations having any interest therein, as mortgagee 
or otherwise, appearing of record, and shall set forth that said proposed 
system of drainage is necessary to drain all of said lands described in said 
petition, and that all lands sought to be appropriated for said right of way 
are necessary to be used as a right of way in the construction and maintenance 
of said improvement; and when the proposed improvement will protect or 
benefit the whole or any part of any public or corporate road or railroad, so 
that the traveled track or roadbed thereof will be improved by its construc- 
tion, such fact shall be set forth in said petition, and such publie or private 
corporations owning said road or railroad shall be made parties defendant 
therein, and the maximum amount of benefits to be derived from said pro- 
posed improvement shall be estimated in said petition against said road or 
railroad: Provided, however, That all maps, plats, field-notes, surveys, plans, 
specifications, or other data heretofore made, ascertained or prepared under 
laws heretofore enacted on the subject of this chapter, may be used under 
the provisions of this chapter. [L. 13, p. 264, § 4] 


the county by mandamus to make a reassess- 


§ 4147. 


A land owner who makes no objections to 
proceedings to establish a drainage district 
until after decree is made is estopped to 
object to anything except the constitution- 
ality of the law: Northern Pac. R. Co. v. 
Pierce County, 51 Wash. 12, 23 L. R. A., 
N. S., 286, 97 Pac. 1099. 


§ 4149. 


The right of a county to make an assess- 
ment on property benefited by a drain being 
barred by the lapse of ten years, a proceed- 
ing by holders ef void warrants to compel 


ment is barred by the lapse of the same time: 
State ex rel. Seymour v. Slater, 53 Wash. 
608, 102 Pac. 651. 

In such a case, the fact that the commis- 
sioners, upon request made, had not refused 
to proceed, would not affect the running of 
the statute, as the property owners could 
successfully make the defense: State ex rel. 
— v. Slater, 53 Wash. 608, 102 Pac. 

51. 

As to estoppel on land owner, after decree 
in proceedings to establish drainage dis— 
trict, to contest assessment, see note in 60 
L. R. A. 247. 
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§ 4181-1. Annexation of Territory to Drainage District. 

Any land which is in need of drainage, adjoining any drainage district 
organized under the provisions of sections 4137 to 4181 of Remington & 
Ballinger’s Annotated Codes and Statutes of Washington, may be annexed to 
and included in such drainage district under the provisions of this act. 
[L. 13, p. 104, 8 1.) 


§ 4181-2. Petition for Annexation— Election. 

Upon the presentation to the board of commissioners of such drainage 
district, of a petition signed by the owners of a majority of the acreage or 
area, of lands described in the said petition, and also a petition signed by at 
least ten freeholders of the said district, which petitions shall ask for the 
annexation to the said district of the lands described therein, and that the 
same may be made a part of said district, it shall be the duty of the said 
board of commissioners to call an election in the said district, and also in 
the said territory which it is proposed to annex thereto, for the purpose of 
submitting to the electors thereof the question of such annexation; notice of 
which election shall be given by the said board of commissioners, in both 
said district, and in the said territory to be annexed, the same as the notice 
required in the regular annual election of officers in said district. [L. 13, 
p. 104, § 2.) 


§ 4181-3. Election Officers. 

The said board of commissioners shall appoint an election board of three 
electors for the election to be held in the said district and another election 
board of three electors in the said territory to be annexed, for the election 
to be held therein. [L. 13, p. 105, § 3.] 


§ 4181-4. Election Returns—Certificate of Result. 

Return of such election shall be by the officers thereof made to the board 
of commissioners of said district forthwith, and such board shall as soon as 
practicable make canvass of the said returns, and if a majority of the votes 
cast at each of the said elections shall be in favor of the annexation of said 
territory, the said board of commissioners shall forthwith certify to the county 
auditor and also to the county assessor of the county wherein such district 
and such territory are located, the fact of such election, the result thereof, 
and a particular description of the territory annexed by such election, which 
certificate shall be filed and become a part of the records of the said auditor 
and the said assessor; and thereafter the said territory shall be taken to be 
and shall be annexed to, and be a part of the said district, and shall be liable 
to assessment for extensions and improvement of drains, and for the cost and 
expense of maintenance and repairs the same as other property in the said 
district, and for the purposes of such assessment, the maximum benefits 
derived to such annexed territory shall be conclusively presumed to be equal 
to but not greater than those of abutting property within the district as the 
same existed before the said annexation. [L. 13, p. 105, § 4.] 
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CHAPTER IV. 
PRIVATE DITCHES, 


88 4226-4250. 
Repealed. See § 4226-39. 


§ 4226-1. Private Drainage Systems. 

Whenever one or more persons whose land will be benefited thereby shal? 
desire to have a drainage system established and constructed or any part of 
an existing drainage system other than those organized under the provisions 
of sections 4137 to 4181 straightened, widened, altered, deepened or otherwise 
improved, and shall not desire to incorporate as a drainage district under 
the provisions of sections 4137 to 4181 and the acts amendatory and supple- 
mental thereto, or there shall not be a sufficient number to be benefited by 
such system to form a drainage district as in said chapter and the acts 
amendatory and supplemental thereto provided, proceedings for the construc- 
tion or improvement of such system shall be as provided for in this act. 
[L. 13, p. 611, §1.] 


§ 4226-2. Definitions. 

Drainage system’’ as used in this act shall be held to include a ditch, 
drain or watercourse and any side, lateral, spur or branch ditch, drain or 
watercourse necessary to secure the object of the improvement. Two or more 
ditches, drains or watercourses with their laterals, spurs, and branches with 
separate outlets may be included in one system and constructed as a part 
thereof when such separate systems will draw wholly or in part from the 
same body of soil water. But no system shall be established or constructed 
unless sufficient outlet or outlets are provided, which outlet or outlets may 
be elther within or without the boundaries of the improvement district herein- 
after provided for. Any natural watercourse may be improved in accord- 
ance with the provisions of this act. 

‘*Damages’’ as used in this act shall be held to include the value of prop- 
erty taken and injury to property not taken, or either, as the case may be. 
Property benefited’’ and property damaged’’ as used in this act shall be 
held to include land, platted or unplatted, whether subject to or exempt 
from general taxation and roads other than public roads. Publie roads’” 
as used in this act shall be held to include state and county roads, streets, 
alleys and other public places; and other roads’’ as used in this act shall 
be held to include railroads, street railroads, interurban railroads, logging 
roads, tramways and private roads, and the rights of way, roadbeds and 
tracks thereof. 

‘‘Publice utilities“ as used in this act shall be held to include irrigation, 
power and other canals, flumes, conduits and ditches, telegraph, telephone 
and electric transmission and pole lines, and oil, gas and other pipe lines. 
„County engineer’’ as used in this act shall be held to include any engineer 
specially employed by the board of county commissioners or the board of 
supervisors to report upon and prepare plans for or to superintend the con- 
struction of a drainage system under the provisions of this act. ‘‘Prosecut- 
ing attorney’’ as used in this act shall be held to include any attorney 
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specially employed by the board of county commissioners in connection with 
the carrying out of the provisions of this act to advise or carry on proceed- 
ings in court with reference to a drainage system initiated and constructed 
under the provisions of this act. [L. 13, p. 612, § 2.] 


§ 4226-3. Petition for System. 

Application for any such improvement shall be made by petition to the 
board of county commissioners of the county or counties in which such 
system of drainage or proposed system or any part thereof may be, signed by 
one or more of the owners of property which will be benefited thereby. The 
petition shall be filed with the clerk of the board of county commissioners, 
and shall set forth the necessity for the improvement, and shall describe 
with reasonable certainty the route and termini thereof; and there shall 
be filed therewith a bond payable to the county, with good and sufficient 
surety, to be approved by the board of county commissioners, in a sum of 
not less than two hundred dollars, conditioned for the payment of all ex- 
penses which may have been incurred in the proceedings, in case the prayer 
of the petition be not granted or the petition be dismissed for any cause. If 
at any time it shall appear to the board of county commissioners that the 
bond filed with the petition is not sufficient in amount to cover the expenses 
which will be necessarily incurred in the proceedings, the board may order 
an additional bond in such an amount as it shall direct to be given. IL. 13, 
p. 613, 8 3.} 


§ 4226-4. View and Report. 

Upon the filing of the petition and the approval of the bond, the clerk 
of the board shall deliver a copy of said petition to the county engineer, 
who shall at once proceed to view the line of the proposed improvement and 
the property to be affected thereby and determine whether the improvement 
is in his opinion necessary or will be conducive to public health, convenience 
or welfare and whether in his opinion the line or lines described constitute 
the best route, what, if any, branches mentioned in the petition are in his 
judgment unnecessary, and what, if any, additional branches should be added 
thereto or changes made therein, and shall report to and file his findings in 
writing with the board of county commissioners. [L. 13, p. 613, § 4.] 


§ 4226-5. Adverse Report. : 

If the report of the county engineer shall be against the improvement, 
the board of county commissioners shall dismiss the petition at the cost of the 
petitioners, and shall cause an itemized bill of all the costs to be made up by 
the clerk for its examination and approval, including the per diem of the 
county engineer, and all other costs necessarily incurred except the fees of 
the clerk and the compensation of the county commissioners, and if such 
costs are not paid by the petitioners on demand they shali be recovered in an 
action on the bond. [L. 13, p. 614, 8 5.] 


§ 4226-6. Favorable Report—Survey—Plat. 

If the report of the county engineer shall be in favor of said improve- 
ment, the board of county commissioners shall give the improvement district 
& number, being its serial number in the order of time of its formation among 
the improvement districts of the county formed under this act, beginning 
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with the next number following the last serial number of any drainage dis- 
trict organized and existing in said county, if any and thereafter such dis- 
trict shall be designated as Drainage Improvement District Number of 
—— County, and the board shall cause to be entered on its journal an order 
directing the county engineer to go upon the lines described in the petition, 
or as changed by him in his report, and survey, and take levels on the same 
and set a stake at every hundred feet, numbering down stream, and note the 
intersection of property lines and boundaries, township, city and county 
lines, and road crossings, and make a report, profile and plat of the same; 
also to make an estimate of the cost of construction of such drainage system 
itemized so as to be reasonably specific as to the various parts thereof: 
Provided, That such estimate of the cost shall be held to be preliminary only 
and shall not be binding as a limit on the amount that may be expended in 
eonstructing such drainage system. The clerk of the board shall prepare 
and keep a special index in which he shall note all proceedings had and all 
papers filed in connection with such drainage improvement district. [L. 13, 
p. 614, § 6.] 


'§ 4226-7. Estimate of Property Damaged. 

The board shall also by order entered on the journal, direct the county 
engineer to make and return a schedule and estimate of all property that 
will be damaged, or both damaged and benefited by the proposed improve- 
ment, and to estimate and report the total number of acres that will be 
benefited by the proposed improvement and to specify the manner in which 
the proposed improvement is to be made and the number, kind, location and 
dimensions of all waterways, ditches, outlets, floodgates, bridges and crossings. 
Schedules of property to be damaged or damaged and benefited shall be ar- 
ranged in parallel columns, with appropriate headings, and shall show the de- 
scription of the property, and if land, give the legal subdivision, section, 
township and range, and number of acres; and if platted, the name of the plat 
and lot and block number; the name of the owner or owners or reputed owner 
or owners; the estimated gross damages that will be sustained by reason of the 
proposed improvement; the estimated gross benefits that will accrue; and 
the right hand column of the schedule shall be sufficiently wide for the signa- 
ture of the owner, and shall bear the heading: I, the undersigned owner of 
the property opposite which I have signed my name, accept and agree to 
the estimated amount of benefits and damages that will accrue to my prop- 
erty by reason of the proposed improvement.’’ [L. 13, p. 615, § 7.] 


§ 4226-8. Plat to Show Details. 

The plat provided for in section 4226-6, shall be drawn upon a scale 
sufficiently large to show all the meanderings of the proposed improvement, 
and shall distinctly show the boundaries of each lot or tract of land and the 
location of each public or other road and sewer system to be benefited 
thereby, and so far as known, the name of the owner of each lot or tract of 
land and the authorities or corporation having in charge or owning or con- 
trolling each public or other road and sewer system affected, the distance in 
feet through each tract or parcel of land crossed by the proposed improve- 
ment, together with such other matters as the county engineer shall deem 
material, and the profile shall show the surface, and grade lines and the 
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gradient fixed. The county engineer shall make and file with his report an 
itemized bill of costs incurred in the proper discharge of his duties under 
this act and the preceding sections, and shall report the same to the clerk 
of the board of county commissioners within ten days after the completion 
of the survey. [L. 13, p. 615, § 8.] 


§ 4226-9. Hearing on Report of Engineer—Notice, 

Upon the filing of the report of the county engineer, the board of county 
commissioners shall immediately fix a date for a hearing on such report, and 
the clerk of the board shall give notice thereof by publication in three suc- 
cessive weekly issues of the official newspaper of the county, and also, if s0 
directed by the board, in one other weekly newspaper to be designated by the 
board, published in or near the proposed improvement district and of gen- 
eral circulation therein. Said notice shall fix the time and place for said 
hearing and shall specify the territory to be included in the proposed im. 
provement district, both by boundaries and also by sections or fractions 
thereof. Such notice shall also designate with reasonable certainty the route 
and termini of the proposed improvement, and shall state that the plat, 
report and schedule on file in the office of the board of county commissioners 
show the property to be taken or damaged, and the amount of damages pro- 
posed to be allowed therefor. The last publication of such notice shall be not 
less than seven or not more than fourteen days before the date of said hearing. 
Said hearing, and also the hearing hereinafter provided, for fixing the appor- 
tionment of the cost of said improvement, may either or both of them be 
held at a place other than the county seat, and more convenient to the 
lands affected, if the board of county commissioners shall so order. The 
county engineer shall attend and have at such hearing his plats, plans, reports 
and schedules in relation to the proposed improvement, and the clerk of the 
board of county commissioners shall also attend and have at such hearing 
all petitions, claims, objections and other papers and documents relating to 
said improvement on file in his office. [L. 13, p. 616, § 9.] 


§ 4226-10. Hearing—Evidence—Amended Report. 

On the date set for said hearing the board of county commissioners shall 
meet at the place designated in the notice, and if it appear that due notice 
of such hearing has been given, shall proceed with the hearing on the report 
of the county engineer, and any objections thereto, and may adjourn said 
hearing from time to time. At said hearing, the board shall hear all per- 
tinent evidence, including any evidence offered concerning the probable 
cost of the system and the probable benefits to accrue therefrom, and may 
change, add to or modify the plans for such drainage system and the bounda- 
ries of the improvement district, and change the estimate of damages and 
benefits in any case, and may review, change and modify any of the findings 
and estimates of the county engineer, and may, in its discretion, employ 
another engineer to make separate findings on any or all of the matters 
hereinbefore required to be included in the report of the county engineer, 
and may adjourn said hearing and await such report; or may discontinue 
proceedings in regard to the proposed improvement, at the cost of the petition- 
ers therefor, if the board shall determine that the construction of the pro- 
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posed improvement is not warranted by the benefits to be derived therefrom. 
In case any change in the plans of the proposed improvement is made at said 
hearing, and such change will cause additional damages to any property, or 
will damage any property not damaged under the original plans, the county 
engineer shall prepare and file a schedule, showing the estimated damages 
and benefits under such changed plans, and notice of the filing of such 
schedule shall be served upon the owners of the properties affected, and set- 
tlements made as hereinafter provided. [L. 13, p. 617, § 10.] 


§ 4226-11. Deeds to be Executed—Oonsideration. 

In case any owner of property to be damaged by the proposed improve- 
ment shall agree to accept the damages estimated by the engineer, or as 
fixed by the board of county commissioners, the board shall direct and the 
clerk of the board shall prepare a deed to be approved by the county en- 
gineer and the prosecuting attorney, conveying to the county for the benefit 
of the proposed district the property to be taken, and the right to damage 
property not taken. If the damages agreed upon are equalled or exceeded 
by the agreed estimated benefits, the grantors in the deed shall execute and 
deliver the same without consideration other than the right to have the dam- 
ages Offset against the benefits in the apportionment of the cost of the im- 
provement as hereinafter provided. If the damages agreed upon are damages 
to property not benefited, or if such damages exceed the agreed benefits, the 
grantors in the deed shall execute and deliver the same upon the receipt 
of a warrant drawn by the county auditor under the direction of the board 
of county commissioners upon the current expense fund of the county, for the 
amount of damages or the amount of excess of damages over benefits, as the 
case may be. No such deed shall be accepted, either with or without con- 
sideration, until the title conveyed thereby has been approved by the prose- 
cuting attorney. [L. 13, p. 618, § 11.] 


§ 4226-12. Agent to Secure Deeds. 

If at the conclusion of the hearing provided for in section 4226-10 it 
shall appear to the board of county commissioners that the owner of any 
property to be damaged by the proposed improvements has not accepted and 
agreed to the damages estimated by the engineer or fixed by the board, the 
board may, in its discretion, appoint an agent to secure acceptances and 
deeds from such owners and shall, within a reasonable time, direct the prose- 
euting attorney of the county to institute proceedings in the superior court 
of the county in which the property affected is located, for the determina- 
tion of the damages to be sustained and the condemnation of any property 
the title to which or the mght to damage which has not been acquired, and 
shall direct the clerk of the board to furnish the attorney with a certified 
copy of such proceedings of the board as he shall require. [L. 13, p. 618, 


§ 12.) 


§ 4226-13. Eminent Domain by County. 

For the purpose of taking or damaging property for the purposes of 
this act, counties shall have and exercise the power of eminent domain in 
behalf of the proposed improvement district, and the mode of procedure 
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therefor shall be as provided by law for the condemnation of lands by counties 
for public highways. [L. 13, p. 619, § 13.] 


§ 4226-14. Benefits Offset. 

The jury in such condemnation proceedings shall find and return a ver- 
dict for the amount of damages sustained: Provided, That the jury, in de- 
termining the amount of damages, shall take into consideration the benefits, 
if any, that will accrue to the property damaged by reason of the proposed 
Improvement, and shall make special findings in the verdict of the gross 
amount of damages to be sustained and the gross amount of benefits that 
will accrue. If it shall appear by the verdict of the jury that the gross 
damages exceed the gross benefits, judgment shall be entered against the 
county, and in favor of the owner or owners of the property damaged, in the 
amount of the excess damages over the benefits, and for costs of the pro- 
ceedings, and upon payment of the judgment into the registry of the court 
for the owner or owners, a decree of appropriation shall be entered, vesting 
the title to the property appropriated in the county for the benefit of the 
improvement district. If it shall appear by the verdict that the gross 
benefits as found by the jury equal or exceed the gross damages, judg- 
ment shall be entered against the county and in favor of the owner or 
owners for the costs only, and upon payment of the judgment for 
costs a decree of appropriation shall be entered, vesting the title to the prop- 
erty appropriated in the county for the benefit of the improvement district. 
The verdict and findings of the jury as to damages and benefits shall be 
binding upon the board appointed to apportion the cost of the improvement 
upon the property benefited as hereinafter provided. [L. 13, p. 619, § 14.} 


§ 4226-15. Warrant for Damages. 

Upon the settlement of the claims for damages as provided in section 
4226-11, or upon the entry of judgment as provided in section 4226-14, the 
county auditor shall, under the direction of the board of county commis- 
sioners, draw his warrant upon the county treasurer for the payment of the 
amount of damages agreed to or the amount of the judgment, as the case 
may be, to be paid out of the current expense fund of the county. IL. 13, 
p. 620, 8 15.] 


§ 4226-16. Construction of System. 

When the board of county commissioners shall have finally determined 
and fixed the route and plans for the proposed drainage system and the 
boundaries of the improvement district, and when it shall appear that the 
damages for property to be taken or damaged have been settled in the man- 
ner hereinabove provided, or when it shall appear that such damages have 
been settled as to a particular portion of the proposed improvement, and 
that construction of such portion of such proposed improvement is feasible, 
the board of county commissioners shall proceed with the construction of 
the improvement or of such portion thereof, as the case may be. [L. 13, 
p. 620, § 16.] 


§ 4226-17. Cost of Improvement—Property Benefited—Payments—Bonds. 
The cost of the improvement shall be paid by assessment upon the prop- 
erty benefited. The assessments shall bear interest until paid at such rate, 
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not to exceed eight per cent per annum, as the board of county commissioners 
shall determine. At the hearing provided for in section 4226-10 the board 
of county commissioners shall determine in what manner and within how 
many years said assessment shall be paid, and shall also at said meeting 
determine whether the evidences of indebtedness for the cost of said improve- 
ment shall be warrants or bonds. If warrants, it shall fix not to exceed 
five yearly installments for the payment of said assessments, and if bonds, 
it shall fix either ten or fifteen years for the payment thereof. Such assess- 
ments may be graduated so that the heavier installments shall fall in the later 
years. In case warrants are to be issued, no yearly installment shall be less 
than one-tenth nor more than three-tenths of the entire assessment; and in 
case bonds are to be issued for ten years, the installments shall be as follows: 


For the Jet . 8 . . 0% 
, . . SEEE 500 
For the 3d year / ee ee 5% 
For thè 4th Vea. ß . NA aE Nre 10% 
For the Sth year e 10% 
HOP the Oth Veer. scce ß . 10% 
For the 7th yeaaᷣr FFF 10% 
r ß . 00e006068 10% 
For the 9th year 33% Ä Ä Sec ee ests ane ..... 15% 
For the 10th yosi . . Rinn ne 15% 


and in case bonds are to be issued for fifteen years the installments shall be 
as follows: 


For the ist and 2d years, interest only. 


For thé d ee. er ere ... 3% 
For the 4th year E EEEE E E 4% 
For the 5th year...... ⅛˙· ¹.ͥ²ʃ“t.ễ²ĩ˙ ͤũ . . 500 
For the: Gti Yeareccensecces. 2:64.600-c0 gei55-06ee< or e 500 
For he VC Veal. ĩomͥ—ͥk.t.r... ⅛˙⅛˙²?73]V˙. seus eueee 6% 
r s60ceee% jue Rees Saas T% 
For each succeeding ern. 10% 


Such bonds shall be interest-bearing coupon bonds, and of such denominations 
of not less than $100 nor more than $500 as the county commissioners shall 
by resolution prescribe, and shall recite that they are secured to be paid by 
assessments upon the property of Drainage Improvement District No. ——, 
of County, and that they are not a general obligation of such county. 
They shall be payable in their serial order on the call of the treasurer, when- 
ever at any coupon date there shall be sufficient money in the fund of the 
district against which they are issued over and above that necessary for the 
payment of interest on all outstanding bonds, to pay the principal of one or 
more bonds. The treasurer shall give notice of such call by publication in 
the county official newspaper, in two successive weekly issues thereof, the 
second of which shall be not less than seven nor more than fourteen days 
before the annual interest date, stating that bonds Nos. (giving their 
serial number or numbers) will be paid on the date the next interest coupons 
on said bonds shall become due, and interest upon such bonds shall there- 
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upon cease upon such date. Each warrant and bond shall bear the date 
of its issuance, and recite that it is payable on or before the — day of ; 
19—, which shall be months after the last installment of the assessment 
shall become due, and shall be signed by a majority of the board of county 
commissioners and attested by the county auditor under his seal, and each 
coupon shall have printed thereon a fac-simile of the signatures of such 
officers. The county treasurer shall register said warrants and bonds in 
a book kept for that purpose and shall certify on each thereof under his 
seal that it has been so registered and that the signatures thereon are the 
genuine signatures of said county commissioners and the county auditor, and 
that the seal attached is the seal of the county auditor. Such warrants and 
bonds shall not be issued in any amount in excess of the cost and expense 
of the improvement. [L. 13, p. 620, § 17.] 


§ 4226-18. Sale of Bonds or Warrants. 

The board of county commissioners may, under such regulations and on 
such notice as they may determine, sell the warrants and bonds or any part 
thereof, issued under the provisions of this act, and pay the proceeds thereof 
into a fund to be used for the purpose of paying the cost and expenses of 
the improvement. Any warrants or bonds issued under the provisions of 
this act or such portions thereof as shall remain unsold or undisposed of may 
be issued to the contractor constructing the improvement or any part thereof 
in payment therefor, and in case the improvement or any part thereof shall 
be constructed by the board of supervisors as in this act provided, may be 
issued in payment for work, labor and material performed and furnished 
therefor. [L. 13, p. 622, § 18.] 


§ 4226-19. Election—Notice. 

Upon the determination by the board of county commissioners to proceed 
with the work of construction, said board shall order an election to be held 
in some place within the district to be designated by the board, and shall 
appoint an election board to consist of one inspector and two judges, who 
shall qualify in like manner and receive like compensation as election of- 
ficers at general elections. Notice of said election shall be given by the 
clerk of the board of county commissioners by publication in two consecutive 
weekly issues of a newspaper to be designated by the board and of general 
circulation in the district, the last of which publications shall be not less 
than seven or more than fourteen days prior to the date of said election, 
and such notice shall also be posted by the sheriff of the county not less 
than fourteen days prior to the date of said election, in three of the most 
public places in the district. All electors of the county owning land in the 
district shall be entitled to vote at said election and at the annual elections 
hereinafter provided for. [L. 13, p. 622, § 19.] 


§ 4226-20. Two Supervisors Elected—Terms of Office. 

At the election provided for in the preceding section, two qualified 
electors of the county owning land in the district shall be elected, who, with 
the county engineer, shall constitute the first board of supervisors of said 
district. The board of supervisors shall have charge of the construction 
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and maintenance of the drainage system of the district, subject tc the limi- 
tations hereinafter set forth, and may employ a superintendent of construc- 
tion and maintenance. who may be one of the two elected supervisors. The 
supervisor receiving the highest number of votes shall hold office until one 
year after the first annual election of the district and until his successor 
is elected and qualified, and the other supervisor shall hold office until his 
successor is elected at the first annual election and shall have qualified. The 
elected supervisor shall qualify by taking the usual oath of office of county 
and precinct officers, and by giving a bond in an amount to be fixed and with 
surety to be approved by the board of county commissioners. On the second 
Tuesday of December in the year following the election hereinabove provided 
for and annually thereafter, there shall be elected one supervisor of such 
district, who shall hold office for the term of two years and until his successor 
is elected and qualified. Such annual election shall be held upon the same 
notice and under the same regulations and in the same manner as the first 
election hereinbefore provided for: Provided, That any drainage improvement 
districts established under this act, or heretofore established under sections 
4226 to 4250, not including any city or town and not less than two thousand 
acres in extent including all additions thereto, notice of annual elections of 
supervisors shall be given by posting only. [L. 13, p. 623, § 20.] 


§ 4226-21. Elections in Districts Heretofore Organized. 

In all drainage districts heretofore organized and now existing under 
the provisions of sections 4226 to 4250, in which an improvement or extension 
of the existing drainage system is initiated under the provisions of this 
act during the year 1913, an election of supervisors shall be held in the 
manner provided for the first election in drainage improvement districts or- 
ganized under the provisions of this act, and in such districts in which no 
improvements are initiated during the year 1913, the first election shall be 
held on the second Tuesday in December, 1913. The supervisors of such 
districts now in office shall, unless sooner removed as provided by the act 
of 1901, hold office until their successors elected under this act shall have 
qualified. [L. 13, p. 624, § 21.] 


§ 4226-22. Board to Construct Ditch. 

The said board of supervisors shall, immediately upon their election and 
qualification, begin the construction of such drainage system at the outlet 
or outlets thereof, and at such other points as may be deemed advisable from 
time to time, and shall proceed with the construction thereof in accordance 
with the plans adopted therefor: Provided, That in the construction of said 
drainage system the board of supervisors with the approval of the board 
of county commissioners may change the original plans, cross-sections, 
gradients, depth and other features of the system, and may construct lining, 
bulkheading or mprapping wherever the same may be found necessary or ad- 
visable in the course of actual construction; but no essential deviation from 
the route or alteration of the plans or mode of construction of the system 
shall be made that will increase the cost of the entire system by more than 
one-fifth, and no deviation of route requiring additional or different right 
of way shall be made until title thereto has been first obtained: Provided 
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further, That the board of county commissioners may in its discretion let 
the construction of said drainage system or any portion thereof by contract, 
in the manner provided for letting contracts for other public works: And 
provided further, That the board of county commissioners may, upon such 
terms as may be agreed upon by the United States acting in pursuance of 
the National Reclamation Act approved June 17, 1902 (32 Statutes at Large 
388), and the acts amendatory thereof and supplemental thereto, or in pur- 
suance to any other act of Congress appropriate to the purpose, contract for 
the construction of the drainage system or any part thereof, by the United 
States, or in co-operation with the United States therein. In such case, no 
bond shall be required, and the work shall be done under the supervision 
and control of the proper officers of the United States. 

Unless the work of construction is let by contract, as hereinbefore pro- 
vided, or for such part of such work as is not covered by contract, the board 
of supervisors shall employ such number of men as shall be necessary to 
successfully carry on the work of such construction, and shall give preference 
in such employment to persons owning land to be benefited by the improve- 
ment. [L. 13, p. 624, § 22.] 


§ 4226-23. Compensation—Claims, How Paid. 

The compensation of the board of supervisors, superintendent of con- 
struction, the board of appraisers hereinafter provided for, and any special 
engineer, attorney or agent employed by the board of county commissioners 
in connection with the improvement, the maximum wages to be paid, and the 
maximum price of materials to be used, shall be fixed by the board of county 
commissioners. Each county commissioner shall receive pay at the rate of 
four dollars per day for the number of days he is engaged in the perform- 
ance of any duty under this act, which sam shall be additional to his 
salary in case he receive an annual salary; and none of the statutory pro- 
visions limiting the number of days that a county commissioner shall draw 
pay for or limiting the number of sessions for attendance upon which he shall 
be entitled to mileage shall apply to any proceedings under this act. All 
officers and members of boards performing duties under this act shall receive 
in addition to their fees or salaries their actual necessary expenses incurred 
in the performance of their duties hereunder. All costs of construction or 
maintenance done under the direction of the board of supervisors shall be 
paid upon vouchers or payrolls verified by two of the said supervisors. All 
costs of construction and all other expenses, fees and charges on account of 
such improvement shall be paid by warrants upon the county treasurer upon 
the proper fund, and shall draw interest at such rate not to exceed eight per 
cent per annum as the board of county commissioners shall fix, until paid 
or called by the county treasurer as other warrants of the county are called. 
[L. 13, p. 625, § 23.] 


§ 4226-24. Notice to Cross Public Utility. 

Whenever in the progress of the construction of the drainage system it 
shall become necessary to construct a portion of such system across any public 
or other road or public utility, the board of supervisors, or in case the work 
is being done by contract the board of county commissioners, shall serve 
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notice in writing upon the authorities, corporation or person having charge 
of, or controlling or owning such road or public utility, as the case may be, 
of the present necessity of such crossing, giving the location, kind, dimensions 
and requirement thereof, for the purpose of the drainage system, and stating 
a reasonable time, to be fixed by the county engineer, within which plans 
for such crossing must be filed for approval in case the authorities, corpora- 
tion or person controlling or owning such road or public utility desire to 
construct such crossing. As soon as convenient, within the time fixed in the 
notice, the authorities, corporation or person shall, if they desire to construct 
such crossing, prepare and submit to the county engineer for approval dupli- 
cate detailed plans and specifications for such crossing. Upon submission of 
such plans, the county engineer shall examine and may modify the same 
to meet the requirements of the drainage system, and when such plans or 
modified plans are satisfactory to the county engineer he shall approve the 
same and return one thereof to the authorities, corporation or person sub- 
mitting the same, and file the duplicate in his office, and shall notify such 
authorities, corporation or person of the time within which said crossing must 
be constructed. Upon the return of such approved plans, the authorities, 
corporation or person controlling such road or public utility shall, within the 
time fixed by the county engineer, construct such crossing in accordance with 
the approved plans, and shall thereafter maintain the same. In case such 
authorities, corporation or person controlling or owning such road or public 
utility shall fail to file plans for such crossing within the time prescribed 
in the notice, the board of supervisors or of county commissioners, as the 
case may be, shall proceed with the construction of such crossing in such 
manner as will cause no unnecessary injury to or interference with such road 
or public utility. The cost of construction and maintenance of only such 
crossings or such portion of such cost as would not have been necessary but 
for the construction of the drainage system shall be a proper charge against 
the improvement district, and only so much of such cost as the board of 
county commissioners shall deem reasonable shall be allowed as a charge 
against the district in the case of crossings constructed by others than the 
authorities of the district. The amount of costs of construction by private 
corporations and persons allowed as a charge against the district by the board 
of county commissioners shall be credited on the assessments against the 
property on which the crossing is constructed, and any excess over such 
assessments shall be paid out of the funds of the district. The cost of con- 
struction and maintenance of crossings of public roads shall be paid by the 
county, city or town maintaining such public road. [L. 13, p. 626, § 24.] 


§ 4226-25. Cost of Improvement—Apportionment. 

When the improvement 1s fully completed and accepted by the county 
engineer, the clerk of the board shall compile and file with the board of 
county commissioners an itemized statement of the total cost of the improve- 
ment, including engineering and election expenses, the cost of publishing 
and posting notices, damages and costs allowed or awarded for property taken 
or damaged, including compensation of attorneys, the cost of construction, 
including the cost of crossings constructed by the district and the cost of 
crossings constructed by others and allowed by the board of county com- 
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missioners, and including the sums paid or to be paid to the United States, 
and including all other costs and expenses, including fees, per diem and 
necessary expenses of nonsalaried officers incurred in connection with the 
improvement, together with interest on such costs and expenses from the 
time when incurred at the rate of eight per cent per annum. There shall 
also be included in said statement, in case the county engineer is a salaried 
officer, a statement of the services performed by him in connection with said 
improvement at a per diem of five dollars per day and his necessary expenses, 
and -a reasonable sum to be fixed by the board of county commissioners on 
account of the services rendered by the prosecuting attorney. Upon the filing 
of such statement of costs and expenses the board of county commissioners 
shall revise and correct the same if necessary and add thereto a reasonable 
sum, not to exceed ten per cent of the total thereof, to cover possible errors 
in the statement or the apportionment hereinafter provided for, and the 
cost of such apportionment and other subsequent expenses, and shall appoint 
a board of appraisers consisting of the county engineer ex officio, and two 
other competent persons, to apportion the grand total as contained in said 
statement as hereinafter provided. Each member of said board of appraisers 
shall take, subscribe and file with the board of county commissioners an oath 
to faithfully and impartially perform his duties to the best of his ability 
in making said apportionment, and said board of appraisers shall proceed 
to carefully examine the drainage system and the public and private prop- 
erty within the district and fairly, justly and equitably apportion the grand 
total cost of the improvement against the property and the county or counties, 
cities and towns within the district, in proportion to the benefits accruing 
thereto. The members of said board of appraisers shall be paid out of the 
funds of the district such compensation for their services as the board of 
county commissioners shall fix. [L. 13, p. 628, § 25.) 


§ 4226-26. Who are Beneficiaries—Sewage Systems Benefited. 

Whenever any drainage system constructed under the provisions of this 
act will drain the whole or any part of any public road or will so affect such 
road that the same or the roadbed or track thereof will be benefited or pro- 
tected thereby, or where any such drainage system will furnish an outlet for 
or facilitate the construction or maintenance of any sewer system in any 
city or town, there shall be apportioned against the county in which any such 
state or county road outside of any incorporated city or town is located 
or against the city or town in which any such public road is located, or against 
any such other road or part thereof so drained or affected, or against the 
city or town for which an outlet for sewage will be furnished or wherein 
the construction or maintenance of a sewer system will be facilitated, the 
proper amount of the total sum to be apportioned, and nothing in this section 
contained shall be so construed as to prevent the apportionment of the proper 
amount of the total sum to any property other than roads lying within 
any such county, city or town, in proportion to the benefits accruing thereto. 
[L. 13, p. 629, § 26.] 


§ 4226-27. Irrigation System Benefited. 
In the plans for and in the construction of a drainage system in an ir- 
rigated region, under the provisions of this act, provision may be made 
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for the prevention of, or affording an outlet for drains to prevent, injury to 
land from seepage of or saturation by irrigation water, and for the carrying 
off of necessary waste water from irrigation, and benefits resulting from such 


provision shall be considered in making the apportionment of the cost of such . 


system. [L. 13, p. 629, § 27.] 


§ 4226-28. State Lands. 

There shall be apportioned against all state school, granted, and other 
lands, in the district the proper amount of the total sum to be apportioned 
in proportion to the benefits accruing thereto. [L. 13, p. 630, § 28.] 


§ 4226-29. Apportionment Certified to Municipality. 

Upon the completion of the apportionment the board of appraisers shall 
prepare upon suitable blanks, to be prescribed by the bureau of inspection 
and supervision of public officers, sign and file with the clerk of the board 

of county commissioners a schedule giving the name of each county, city and 
town and the description of each piece of property found to be benefited by 
the improvement in the following order: First, counties, cities and towns and 
the respective amounts apportioned thereto for benefits accruing to public 
roads and sewer systems therein; second, other roads (a) railroads, (b) street 
railroads, (c) interurban railroads, (d) logging roads, and (e) tramways, 
giving the locaticn of the particular portion or portions of each road benefited 
and the respective amounts apportioned thereto; third, unplatted lands giv- 
ing a description of each tract arranged in the numerical order of the town- 
ships, ranges and sections, and giving the legal subdivisions and such other 
subdivisions and metes and bounds descriptions as may be necessary to show 
a different rate of apportionment, or different ownership, and giving the 
respective amounts apportioned to each tract; fourth, platted lands arranged 
by cities and towns and platted acreage in alphabetical order, giving under 
each the names of the plats in alphabetical order and the numbers of blocks and 
lots, and such other subdivisions and metes and bounds descriptions as may 
be necessary to show a different rate of apportionment, or different ownership, 
and giving the respective amounts apportioned to each plat, block, lot, or 
other description, as the case may be. [L. 13, p. 630, § 29.] 


§ 4226-30. Notice of Hearing on Apportionment—Hearing—Assessment- 
roli—Liens. 

Upon the filing of the schedule of apportionment the board of county 
commissioners shall fix the time and place for a hearing thereon, which time 
shall be not less than thirty nor more than forty days from the date of filing, 
and notice of such hearing shall be given in the manner provided for giving 
notice of hearing in section 4226-9, which notice shall fix the time and olace 
of said hearing and shall state that the schedule of the board of appraisers 
showing the amount of the cost of the improvement apportioned to each 
county, city, town and piece of property benefited by the improvement is on 
file in the office of the board of county commissioners and open to publie in- 
spection. At or pror to such hearing any persons interested may file with 
the clerk of the board written objections to any item or items of said ap- 
portionment. At such hearing, which may be adjourned from time to time 
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until finally completed, the board of county commissioners shall carefully 
examine and consider said schedule of apportionments and any objections 
filed or made thereto, and may add thereto any property benefited by the 
improvement against which no apportionment has been made, or strike there- 
from any property not benefited, and change, modify or reapportion any 
item thereof, and shall cause the clerk of the board to enter thereon all such 
additions, cancellations, changes, modifications and reapportionments, all cred- 
its for damages allowed or awarded to the owner of any piece of property 
benefited, but not paid, as provided in section 4226-14; also, a credit in 
favor of the county on any apportionment against the county, of all sums 
paid on account of said improvement, as provided in section 4226-15; and 
all sums allowed the county on account of services rendered by the county 
engineer or prosecuting attorney, as provided in section 4226-25; and all 
credits allowed to property owners constructing crossings as provided in 
section 4226-24. When the board of county commissioners shall have 
finally determined that the apportionment as filed or as changed and modified 
by the board is a fair, just and equitable apportionment, and that the proper 
credits have been entered thereon, the members of the board approving the 
same shall sign the schedule and cause the clerk of the board to attest their 
signatures under his seal, and shall enter an order on the journal approving 
the final apportionment and all proceedings leading thereto and in connec- 
tion therewith. Thereupon, the county auditor shall prepare an assessment- 
roll which shall contain, first, a map of the district showing each separate 
description of property assessed; second, an index of the schedule of appor- 
tionments; third, an index of the record of the proceedings had in connection 
with the improvement; fourth, a copy of the resolution of the board of county 
commissioners fixing the method of payment of assessments; fifth, the war- 
rant of the auditor authorizing the county treasurer to collect assessments; 
and sixth, the approved schedule of apportionments of assessments; and shall 
charge the county treasurer with the total amount of the assessment and turn 
the roll over to the treasurer, for collection in accordance with the resolution 
of the board of county commissioners fixing the method of payment of as- 
sessments. The assessments contained in said assessment-roll shall be liens 
upon the property assessed, and all such liens shall relate back to and take 
effect as of the date when the board of county commissioners determined to 
proceed with the construction of the improvement as provided in section 
4226-16. [L. 13, p. 630, § 30.] 


§ 4226-31. Funds—Order of Payments. 

There shall be established in the county treasury of any county in which 
any drainage improvement district 1s organized under the provisions of this 
act, a separate fund for the construction and a separate fund for the 
maintenance of the improvement in such district. All moneys collected on 
assessments for the construction or maintenance of any such improvement 
shall be paid into the proper fund and shall be applied first to the payment 
of any interest due, and second to the payment of any outstanding warrants 
or bonds in the order of their issuance. The respective installments of as- 
sessments for construction or maintenance of drainage improvements made 
under the provisions of this act, shall be collected in the same manner and 
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shall become delinquent at the same time as general taxes, and shall bear 
interest after delinqueney at the rate of ten per cent per annum, and the 
lien thereof shall be enforced by foreclosure and sale of the property assessed, 
as in the case of general taxes. If any item of assessment shall be uncol- 
lectable by reason of any irregularity in any of the proceedings, a new hear- 
ing, as provided in section 4226-30, and a reassessment of the property men- 
tioned in such item, in proportion to the benefit received thereby, shall be 
had and made. If any item of assessment shall be uncollectable by reason 
of the fact that the property assessed does not sell for enough to pay the 
assessment against it, or by reason of the fact the property assessed was not 
subject to assessment, the board of county commissioners shall cause a 
supplemental assessment to be made on the property benefited by the im- 
provement and against the county, cities and towns chargeable therewith in 
the manner provided for the original assessment, to cover the deficiency. 
[L. 13, p. 632, § 31.] 


§ 4226-32. Estimate of Annual Expenditures—Levy— Hearing. 

On or before the first day of October in each year the board of supervisors 
of each drainage improvement district shall make and file with the board of 
county commissioners of the county containing such district, a statement 
and estimate in writing of the amount required for maintenance of the drain- 
age system of said district for the ensuing fiscal year, and the board of 
county commissioners shall, on or before the first day of November next en- 
suing, levy an assessment for the amount of said estimate, or such amount as 
it shall deem advisable, upon the property within the district and against 
the county, cities and towns chargeable therewith in the same proportion as 
the assessment to pay the original cost of construction of said drainage sys- 
tem was levied: Provided, however, That, upon petition filed by two or more 
assessed property owners of a district the county commissioners may, ìn their 
discretion, hold a hearing at the county scat for the purpose of reapportion- 
ing the maintenance charges in such district, to be held at the time of the 
equalization of the real property assessment in the even numbered calendar 
years. Preliminary to such hearing the county commissioners shall appoint 
a board of three appraisers, of whom the county engineer shall be one, who 
shall qualify and proceed as the board of appraisers appointed to apportion 
the original cost of the system, and shall report to and file with the board of 
county commissioners their recommendations in such matter not less than 
twenty days prior to the date of such hearing. Notice of the filing of such 
report and that such hearing will be held shall be given by publication in 
the official county newspaper and in such other newspaper published in or 
near such district as the county commissioners may in their discretion direct 
in two successive publications, the last of which shall not be less than seven 
or more than fourteen days prior to the date of said hearing. And at such 
hearing the commissioners may make such change in the basis of the appor- 
tionment of the levies for the maintenance of such drainage system as may 
seem just and equitable. In maintaining the drainage system of their dis- 
trict the board of supervisors may, with the approval of the board of county 
commissioners, make expenditures in excess of the annual maintenance fund 
herein provided for, which excess amount shall in such event be included 
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in the maintenance levy for the succeeding year: Provided, That when, owing 
to floods or other causes an unusually high maintenance levy or expenditure 
in excess of the current levy shall be necessary the board of county com- 
missioners may provide that such levy or the levy to meet such excess expendi- 
ture be spread over a term of years and warrants or bonds issued to meet 
the same as herein provided for the original construction cost of a drainage 
system. [L. 13, p. 633, § 32.] 


§ 4226-33. Cast to Municipal Corporation. 

The amount of the costs of construction or maintenance of any drainage 
system assessed against any city, town or county may be met by levies to be 
paid in similar installments and extending over a like period of time as the 
assessments against property benefited are spread, or such amounts may be 
met by the issue and sale of the bonds of such city, town or county in the 
manner in which bonds to meet general indebtedness of such city, town or 
county are issued. The proper authorities of such city, town or county shall 
make the necessary levies to meet such amounts thus apportioned thereto as 
a general levy on all property therein. [L. 13, p. 634, § 33.] 


§ 4226-34. Abandonment of System—Assessment. 

Upon a petition and bond being filed by one or more land owners, either 
within or without the boundaries of a drainage improvement district, and ` 
like proceedings being had as in the case of the original establishment and 
construction of a drainage system, the county commissioners may declare 
any drainage system or any part thereof, abandoned and may strike from 
the district lands no longer benefited or served thereby, or they may cause 
the route of any established drainage system to be changed, in whole or in 
part, or the whole or any part thereof to be widened or deepened, or pro- 
vided with lining or bulkheading, or other betterment to be made therein, or 
a new outlet or outlets, or one or more branches or extensions to be con- 
structed, either within or without the boundaries of the original district. 
But the striking of any lands from a district shall not in any way affect 
any assessment theretofore levied against such lands. When such improve- 
ments shall have been completed the costs thereof shall be apportioned and 
assessed against the lands benefited thereby in the manner hereinbefore pro- 
vided for such apportionment and assessment in the case of original proceed- 
ings in regard to a drainage system and drainage improvement district. 
New lands assessed for any such improvement shall become a part of such 
drainage improvement district. The construction and maintenance of such 
new improvement, unless let by contract by the board of county commis- 
sioners, shall be under the direction of the board of supervisors of the dis- 
trict in which they are made or to which said improvement is added. [L. 13, 
p. 635, § 34.] | 


§ 4226-35. New Territory—Share of Original Cost. 

When any extension or new branch of any existing drainage system is 
thus constructed there may be included in the apportionment and assessment 
of the costs thereof against the property, county, cities and towns benefited 
thereby, a proper and equitable share of the value of the existing drainage 
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system which serves as an outlet for such extension or new branch. In arriv- 
ing at which amount the board which makes the apportionments in such 
case shall consider the amount, if any, which the property thus to be assessed 
has already paid toward the construction of such drainage system, the present 
value of said drainage system, to wit: the cost of duplicating the same and 
all other matters that may be pertinent. The amount of the value of the 
existing drainage system thus apportioned to the property assessed for such 
new construction shall be rebated pro rata upon the assessments, if any, out- 
standing against the lands of the district on account of the construction of 
such drainage system: Provided, That if the original assessment for the cost 
of construction is already paid, or for such proportion thereof as is already 
paid, to wit, in the case of lands whereon all the installments for costs have 
been paid before coming due, then and in that event the amount of the value 
of such existing drainage system thus reapportioned to the property benefited 
by such new construction or such proper proportion thereof, shall be paid 
into the maintenance fund of said district; and such amount shall be a eredit 
in favor of the respective property or all of the property, as the case may 
be, in such original district. [L. 13, p. 635, § 35.] 


§ 4226-36. Prosecuting Attorney to Prepare Blanks. 

It shall be the duty of the prosecuting attorney of each county to pre- 
pare suitable blanks for the use of the board of county commissioners under 
this act, not otherwise provided for, and to advise the board of county com- 
missioners and other officers of the county and the boards provided for by 
this act in regard to the proceedings and in the performance of their duties 
under this act, and perform such other duties as in this act provided and 
required. [L. 13, p. 636, § 36.} 


§ 4226-37. Drainage System to be Kept Efficient. 

The board of supervisors of each drainage improvement district shall 
make reasonable rules and regulations whereby any owner of land in the 
district may make connection for drainage purposes, with the drainage sys- 
tem thereof. They shall also keep the drainage systems in their districts 
clear and free of all obstructions, and upon complaint of any person they 
shall immediately remove any obstruction which interferes with the flow of 
the water through said system. [L. 13, p. 636, 8 37.] 


§ 4226-38. Districts in Two or More Counties. 

When a drainage system is proposed which will require a location in 
more than one county application therefor shall be made to the board of 
county commissioners in each of said counties, and the county engineers 
shall make preliminary reports for their respective counties. The line of 
such drainage system shall be examined by the county engineers of the 
counties wherein said ditch will lie, jointly. The hearings provided for by 
sections 4226-9 and 4226-30 shall be had by the boards of the counties 
wherein such drainage system shall lie, in Joint session, at such place as the 
said boards jointly shall order. The county engineer of the county wherein 
the greatest length of the drainage system will lie shall have charge of the 
engineering work and be ex officio a member of the boards in this act pro- 
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vided for: Provided, That in case a contract is let to private parties for the 
construction work, or in the event that the construction work necessary is 
proposed to be done by or with the co-operation of the United States, as in 
section 4226-22 provided, a contract for such purpose for the portions 
in the respective counties shall be executed by the boards of county com- 
missioners of each of the counties, wherein the drainage system will extend, 
respectively. [L. 13, p. 637, § 38.] 


§ 4226-39. Repeal. 

Sections 4226 to 4250 and 4256 to 4267 are hereby repealed, saving and 
excepting, however, that the provisions of said act shall continue in force 
and effect and shall be applicable to and shall govern all proceedings, rights 
and powers, in the case of ditches already contracted for, or under con- 
struction under said act, and in the case of the maintenance of the same 
for the current year 1913; and the method of supervision, construction, pay- 
ment for the work, apportionment of costs, and assessment and collection 
thereof, delinquency and foreclosing thereof and penalties therefor, and all 
other proceedings in regard to the same, shall be as in said sections 4226—4250, 
4256—4267 : Provided, however, That with the consent of the holders of war- 
rants heretofore issued or hereafter issued for work already begun or con- 
tracted for under said act, or with the consent of the contractor engaged in 
constructing any ditch or drainage system under said act, the provisions of 
this act in regard to the funding of such warrants with bonds, or the 
payment for work with bonds and the issuance and sale thereof, and all 
provisions in regard to such issuing of bonds, shall be applicable to such 
outstanding warrants or work already begun or contracts let for work. 
And in such event and to the extent of the costs so acquiesced in by warrant 
holders or contractors, all the provisions of this act in regard to the method 
of payment, form, issuing and sale, of bonds and warrants, extension of 
the assessment over a term of years, collecting, delinquency, interest and 
foreclosure of the assessments, and all other proceedings in regard thereto 
shall be as in this act provided. In such event the county commissioners 
shall prescribe the method and time of payment of the assessments and 
whether bonds shall be issued and perform any other proper act in regard 
to the same, at a special meeting called for that purpose, or at the hearing 
on the apportionment of costs provided for in section 4226-30, hereof. 

Provided, also, That in case any of the provisions of this act shall be 
applied to any proceedings in regard to any ditch begun under said sections 
4226-4250, 4256-4267 and the same shall be held not to be legally applica- 
ble thereto by a court of competent jurisdiction, then appropriate and proper 
proceedings for the performance of said acts or duties shall be had and done 
in regard thereto, as in said sections provided. And from the time any such 
drainage district organized and existing under the provisions of said sec- 
tions shall be brought under the provisions of this act, said district shall 
be known and designated in all proceedings and records relating thereto, as 
Drainage Improvement District No. of County, retaining its 
original serial number. 

Nothing in this act contained shall be nini as in anywise modify- 
ing or repealing any of the provisions of sections 4137 to 4181, or the acts 
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amendatory thereof or supplemental thereto, or affecting any proceeding 
heretofore or that may hereafter be had under the provisions of said act. 
IL. 13, p. 687, § 39.] 


§ 4226-40. Application of Act. 

Except as specified in the foregoing section, all of the provisions of this 
act, instead of said sections 4226 to 4250 and 4256 to 4267, shall be applica- 
ble to and shall govern and be the law in all respects, in regard to all ditches 
and drainage systems now existing, initiated or applied for under said sec- 
tions, and all powers hereby vested in or granted to all boards and officers 
under this act shall be vested in such boards and officers that shall here- 
after have charge of the work, or administering of the affairs of such ditches 
and — systems, and the districts in which they lie. [L. 13, p. 639, 
8 40. | 


§ 4226-41. Validity. 

An adjudication that any section, paragraph, or portion of this act, 
or any provision thereof, or proceeding provided for therein, is unconstitu- 
tional or invalid shall not affect or determine the constitutionality, or valid- 
ity, of this act as a whole or of any other portion or provisions thereof, and 
all provisions of this act not adjudicated to be unconstitutional shall be and 
remain in full force and effect and shall be operative until specifically adjudi- 
cated to be unconstitutional or invalid. [L. 13, p. 639, § 41.] 


§§ 4256-4267. 
Repealed. See section 4226-39, supra. 


§ 4266. Ditch Through Two Counties—Procedure. 

No corporation organized under this chapter shall, by any implication or 
construction, be deemed to possess the power of issuing bills, notes or other 
evidence of debt for circulation as money. Each and every stockholder shall 
be personally liable to the creditors of the company, to the amount of what 
remains unpaid upon his subscription to the capital stock, and not other- 
wise: Provided, That the stockholders of every bank incorporated under this 
act or the territory of Washington shall be held individually responsible, 
equally and ratably, and not one for another, for all contracts, debts and 
engagements of such association accruing while they remain such stock- 
holders, to the extent of the amount of their stock therein at the par value 
thereof, in addition to the amount invested in such shares; and all such 
banking corporations shall file, on the first Monday in June, each year, with 
the state auditor, a report sworn to by its president, vice-president, or cash- 
ier, of the resources and liabilities, stating the amount of deposits, the aggre- 
gate of loans, and the amount upon each class of securities, the names and 
residence of the shareholders and number of their shares, the directors or 
officers for the time being, and any other matters affecting the safety of 
their deposits or the interest of their creditors; and such banking corpora- 
tions shall have power to exercise, by its board of trustees, or duly author- 
ized officers or agents, all such incidental powers as shall be necessary to 
carry on the business of banking by discounting and negotiating promissory 
notes, drafts, bills of exchange, and other evidences of debt; by receiving 
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deposits, buying and selling, exchange, coin and bullion, by loaning money 
on real estate or personal security; to accept and execute all trusts, fiduciary 
or otherwise, as may be committed to such bank or corporation, by any per- 
son, persons, or corporation, or by the order or direction of any court; and 
may do any other business pertaining to banking. [L. 11, p. 379, §1.] 

This section is repealed by § 4226-39, saving and excepting as therein stated. 


§ 4267-1. Abandoned Ditches. 

Where a ditch or drain shall have been in part constructed in compliance 
with the provisions of Remington & Ballinger’s Annotated Codes and Statutes 
of Washington, sections 4226-4250, 4256-4267, and the work of constructing 
said ditch or drain shall have ceased before the completion thereof or for 
any reason, the county commissioners shall declare said ditch or drain 
abandoned. [L. 11, p. 439, §1.] 


§ 4267-2. Apportionment of Cost. 

When any such drainage proceedings shall have been 1 by the 
county commissioners they shall, unless a petitidn shall have been filed within 
ninety days after such abandonment, as hereinafter provided, order the 
county engineer to apportion the costs of improvement, so far as constructed, 
against the lands benefited and like proceedings shall be had for the appor- 
tionment and collection of the costs and expenses of constructing said ditch 
or drain so far as the same shall have been constructed as are provided for 
the apportionment and collection of costs and expenses when such ditch or 
drain shal] have been completed in accordance with the provisions of the 
said act. [L. 11, p. 439, § 2.] 


§ 4267-3. Petition—Contents. 

When any ditch or drain shall have been in part constructed — 
to the provisions of the said act, and the same shall have been abandoned 
as provided herein, a petition may be filed as provided in section 4138, and 
like proceedings shall be had thereon as are provided by sections 4137 to 
4179. Said petition shall include only such lots or tracts of land and public 
or corporate roads or railroads as were included in the schedule filed by the 
county surveyor in the original proceedings pursuant to sections 4226—4250, 
4256-4267: Provided, That the boundaries of such proposed drainage dis- 
trict may be extended by the board of county commissioners in like manner 
as is provided for the extending of boundaries in section 4139. [L. 11, 
p. 439, § 3.] 


§ 4267-4. Rights and Powers Conferred. 

When a petition for the establishment and organization of a drainage 
district shall have been filed as provided herein the same shall be governed 
by all the provisions of sections 4137-4179, so far as the same are applicable 
and all rights and powers conferred upon drainage districts established and 
organized in compliance with said act shall be and are hereby conferred upon 
drainage districts organized and established in accordance herewith. [L. 11, 
p. 440, § 4.] 
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§ 4267-5. Construction. 

When any drainage district shall be established and organized as pro- 
vided in this act it shall be lawful for such drainage district to use so much 
of the original ditch or drain as shall have been constructed and to construct 
such additional ditches or drains as shall be petitioned for and ordered by 
the board in the course of said proceedings. Upon the completion of said 
original ditch or drain, the cost of such new ditches or drains, if any, as 
shall be constructed and expense thereof, together with all costs and expenses 
lawfully incurred in the partial construction of said original ditch or drain, 
shall be apportioned against the land in the district established and an assess- 
ment made for the payment of the entire sum in accordance with the pro- 
visions of sections 4137-4179. [L. 11, p. 440, § 5.]: 


§ 4267-6. Concurrent Act. 

Nothing in this act shall be construed so as to amend, change or repeal 
any of the existing laws relating to dikes and drains but concurrent there- 
with. [L. 11, p. 440, 8 6. 
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TITLE XXVIII. 
EDUCATION. 


CHAPTER I. 
SCHOOL SYSTEM AND STATE OFFICERS. 


3 B17. 


A franchise requiring a street railway to 
carry “school children” at half fare applies 
only to those commonly referred to as school 
children, and not to students in universities 
or colleges or schools where a particular 
branch of learning is pursued, especially 
in view of our statutory distinctions be- 
tween “school children” and “students” as 
found in sections 4317, 4333, 4366, 4406, 
4714: State ex rel. Seattle v. Seattle Elec. 
Co., 71 Wash. 213, 128 Pac. 220. 

A franchise ordinance requiring a street- 
ear company to carry school children at half 
fare having been construed by the street-car 
company and the city to apply only to chil- 


dren attending public and private schools, 
the city cannot later contend that it should 
be construed to cover students at universi- 
ties and colleges: State ex. rel. Seattle v. 
Seattle Elec. Co., 71 Wash. 213, 128 Pac. 
220. 

As to the meaning of the word “school,” 
see note in Ann. Cas. 1912B, 1353. 


As to such meaning within the statute 
prohibiting the sale of liquors within a cer- 
tain distance from a school, see note in 16 
Ann. Cas. 924. See, also, note in 22 L. R. 
A., N. S., 194. 

As to the duty of publie to furnish free 
transportation to school children, see note in 
37 L. R. A., N. S., 1110. 


CHAPTER V-A. 
STATE SCHOOL FOR GIRLS. 


§ 4386-1. School for Girls. 
That there be established an institution which shall be known as the 
State School for Girls. [L. 13, p. 513, §1.] 


§ 4386-2. Commission to Construct Buildings. . 

The governor shall appoint four electors of the state of Washington, two 
of whom shall be women, who, together with the members of the state board 
of control, shall select a site for such school, to consist of not more than one 
hundred sixty acres of fertile land, and at a cost not to exceed the sum of 
one hundred fifty dollars ($150) per acre, said site to be within a radius of 
not less than one mile and not more than ten miles of the State Training 
School at Chehalis. As soon as the site has been selected, the state board 
of control shall at once proceed to the erection and equipment of such build- 
ings as may be necessary, the number, kind and character of which shall be 
determined by the state board of control acting as a joint commission with 
the four electors above mentioned. In the construction and arrangement of 
buildings, the cottage plan shall be followed as far as practicable, each cot- 
tage to provide for a group of not to exceed thirty girls: Provided, That the 
above-named electors shall serve without compensation other than necessary 
expenses. [L. 13, p. 513, § 2.] 


§ 4386-3. Management—Superintendent. . 

The government, control and business management of such school shall 
be vested in the state board of control. The board shall, with the approval 
of the governor, appoint a suitable superintendent of said school and shall 
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designate the number of subordinate officers and employees to be employed, 
and fix their respective salaries, and have power, with the like approval, to 
make and enforce all such rules and regulations for the administration, gov- 
ernment and discipline of the school as they may deem just and proper, not 
inconsistent with this act. The superintendent and all subordinate officers 
of the school shall be women: Provided, however, If a married woman be ap- 
pointed superintendent or to any subordinate position, the husband of such 
appointee may, with the consent of the board, reside at the institution, and 
may be assigned such duties or employment as the board may prescribe. 
IL. 13, p. 514, 8 3.] 


§ 4386-4. Bond of Superintendent. 

Betore entering upon the discharge of her duties, the superintendent 
shall give a surety bond payable to the state of Washington in such sum as 
the board of control shall prescribe, to be approved by the said board, condi- 
tioned for the faithful performance of her duties, and that she will faithfully 
account for all moneys, property and effects ofthe institution or the inmates 
intrusted to her care. [L. 13, p. 514, § 4.] 


§ 4386-5. Duties of Superintendent. 

The superintendent, subject to the direction and approval of the board 
of control shall: (1) Have general supervision and control of the grounds 
and buildings of the institution, the subordinate officers and employees, and 
the inmates thereof, and all matters relating to their government and disci- 
pline; (2) make such rules, regulations and orders, not inconsistent with law 
or with the rules, regulations or directions of the board of control, as may 
seem to her proper or necessary for the government of such institution and 
for the employment, discipline and education of the inmates; (3) exercise 
such other powers, and perform such other duties as the board of control 
may prescribe; and (4) have power to engage and remove all employees, sub- 
ject to the approval of the board of control. [L. 13, p. 515, § 5.] 


§ 4386-6. Commitment of Girls. 

Any girl more than ten and under eighteen years of age, who has been 
found delinquent under the juvenile delinquency law of this state, may be 
committed by the court to the state school for girls, there to remain until 
twenty-one years of age, unless sooner paroled or discharged as provided in 
sections 4386-8 and 4386-9, and such commitment shall not be subject to 
modification or revocation. [L. 13, p. 515, § 6.] 


§ 4386-7. Court Record of Girl—Age. 

The superior court shall cause a memorandum to be made and kept of 
the name, age, birthplace, occupation, last place of residence, and previous 
record of such girl, and the names and places of residence of the parents, 
next of kin or guardian of such girl, a copy of which shall be furnished to 
the superintendent at the time of the commitment to the school. The court 
shall find and determine the age of the girl, which shall be stated in the order 
for commitment. Such finding shall be conclusive evidence as to such age in 
any action to recover damages for detention and shall be presumptive evi- 
dence in any other inquiry, action or proceeding. [L. 13, p. 515, § 7.] 
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§ 4886-8. Parole—Behavior Credits. 

The board of control, acting with the superintendent, shall, under a sys- 
tem of marks, or otherwise, fix upon a uniform plan by which girls may be 
paroled or discharged from the school, which system shall be subject to 
revision from time to time. Each girl shall be credited for personal 
demeanor, diligence in labor or study and for the results accomplished, and 
charged for derelictions, negligence or offense. The standing of each girl 
shall be made known to her as often as once a month. [L. 13, p. 516, 5 8.] 


§ 4386-9. Conditional Parole. 

Every girl shall be entitled to a trial on parole before reaching the age 
of twenty years, such parole to continue for at least one year unless violated. 
The superintendent and resident physician, with the approval of the board 
of control, shall determine whether such parole has been violated. Any girl 
committed to the school who shall escape therefrom, or who shall violate a 
parole, may be apprehended and returned to the school by any officer or 
citizen on written order or request of the superintendent. Any person who 
shall go upon the sehool grounds except on lawful business, or by consent of 
the superintendent, or who shall entice any girl away from the school, or 
who shall in any way interfere with its management or discipline, shall be 
guilty of a misdemeanor. [L. 13, p. 516, § 9.] 


§ 4386-10. Health of Inmates. 

No girl shall be received in the State School for Girls who is not of 
sound mind, or who is subject to epileptic or other fits, or is not possessed 
of that degree of bodily health which should render her a fit subject for the 
discipline of the school. It shall be the duty of the court committing her to 
cause such girl to be examined by a reputable physician to be appointed 
by the court, who will certify to the above facts, which certificate shall be 
forwarded to the school with the commitment. Any girl who may have been 
committed to the school, not complying with the above requirements, may be 
returned by the superintendent to the court making the commitment, or to 
the officer or institution last having her in charge. The board of control 
shall arrange for the transportation of all girls to and from the school. [L. 
13, p. 516, 8 10.] 


§ 4386-11. Instruction Part of School System. 

It shall be the duty of the superintendent, subject to the approval of the 
board of control, to employ teachers, and as far as practicable, to instruct 
the girls in all of the branches usually taught in the grades of the common 
schools of the state, also in such trades and vocational occupations as may be 
found desirable. The educational work of the school shall be a part of the 
educational system of the state, and as such shall be under the supervision of 
the state board of education. Only those certified by the state superintendent 
of public instruction shall be employed as teachers. [L. 13, p. 517, §11.] 


§ 4386-12. Hiring Out—Apprenticeships. 

The superintendent shall have power to place any girl under the age of 
eighteen years at any employment for account of the institution or the girl 
employed, and receive and hold the whole or any part of her wages for the 
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benefit of the girl less the amount necessary for her board and keep, and may 
also, with the consent of any girl over fourteen years of age, and the approval 
of the state board of control indorsed thereon, execute indentures of appren- 
ticeship, which shall be binding on all parties thereto. In case any girl so 
apprenticed shall prove untrustworthy or unsatisfactory, the superintendent 
may permit her to be returned to the school, and the indenture may there- 
upon be canceled. If such girl shall have an unsuitable employer, the 
superintendent may, with the approval of the board of control, take her back 
to the school, and cancel the indenture of apprenticeship. All indentures so 
made shall be filed and kept in the school. A system may also be established, 
providing for compensation to girls for services rendered, and payments 
may be made from time to time, not to exceed in the aggregate to any one 
girl the sum of twenty-five dollars for each year of service. [L. 13, p. 517, 
§ 12.) 


§ 4386-13. Transfer of Girls from State Training School. 

As soon as the school buildings have been erected and equipped all girls 
then in the Washington State Training School at Chehalis, shall be trans- 
ferred to the State School for Girls, all who may then be on parole shall be 
transferred to the supervision of said school. Both shall thereafter be sub- 
ject to all the laws, rules, and regulations governing the school last men- 
tioned. [L. 13, p. 517, 5 13.] 


CHAPTER VI. 
STATE SCHOOL FOR THE DEAF AND THE BLIND. 


§ 4387-1. Separation of School for Deaf and Blind. 

Upon the taking effect of this act, the State School for the Deaf and 
Blind at Vancouver shall be divided into two institutions, one for the blind 
to be known as the State School for the Blind, and one for the deaf to be 
known as the State School for the Deaf, each of said institutions to be located 
at Vancouver. The state board of control shall appoint a superintendent for 
each institution. All provisions of law relating to the State School for the 
Deaf and Blind shall, so far as the same are applicable, govern the manage- 
ment of the State School for the Deaf and the State School for the Blind 
hereby created. [L. 13, p. 6, §1.] 


CHAPTER VII. 
STATE INSTITUTION FOR FEEBLE-MINDED. 


§ 4399-2. Who may be Admitted. 

The State Institution for Feeble-minded shall be free to residents of the 
state of Washington under the age of twenty-one years who are feeble-minded, 
idiotic or epileptic, or who are physically defective to such extent as to prevent 
them from being educated in the common schools; Provided, That they sre 
free from contagious diseases. Admission may be applied for as follows: 

First. By the father or mother, if father and mother are living together. 
Second. If father and mother are not living together, then by the one 
having the custody of the child. 
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Third. By the guardian duly appointed. 

Fourth. By the superintendent or other officer having charge of any 
institution or asylum where children are cared for. 

Fifth. By county superintendents of schools and boards of county com- 
missioners. 

Sixth. By juvenile courts under an order of commitment. 

Under items three, four, five and six consent of parents is not required. 

[L. 13, p. 598, § 2.) 


§ 4399-8. Application for Admission. 

The form of application for admission into said State Institution for 
Feeble-minded and the necessary checks against improper admission shall be 
such as the board of control may prescribe and each application shall be 
accompanied by answers under oath to such interrogatories as the said board 
shall prescribe, and county superintendents of schools are hereby authorized 
to administer oaths in such cases. [L. 13, p. 598, § 3.] 


§ 4399-4. Approval of Application. 

County superintendents of schools shall cause to be filled out the pre- 
scribed blank applications for admission for such children in their respective 
districts, who by reason of mental or physical defects are incapable of 
recelving instruction in the common schools of this state, or whose habits are 
such as to render them unfit for companionship with normal children, except 
such as in the judgment of the county superintendent are receiving proper 
care and education and are being safely kept at home. All applications for 
admission of defectives under twenty-one years of age except those committed 
by the juvenile court, shall be made through the county superintendent of 
schools, who shall keep a record of such and certify to the board of county 
commissioners all applications that are accepted by the superintendent of the 
State School and Colony. [L. 13, p. 598, § 4.] 


§ 4399-5. School Clerks to Report Defectives. 

It shall be the duty of the clerks of all school districts in the state of 
Washington, at the time for making the annual reports, to report to the 
school superintendent of their respective counties, the names and addresses 
of all feeble-minded youths residing within their respective districts, who are 
under the age of twenty-one years. And each county school superintendent 
shall make a full report of such defective youth to the county commissioners 
of their respective counties at their regular August meeting of each year, 
transmitting a copy of said report to the state board of control and the super- 
intendent of the State Institution for Feeble-minded. [L. 13, p. 599, 8 5.} 


§ 4399-6. Parents to Send Defective Children. 

Upon notification by the superintendent of the State Institution for 
Feeble-minded, of acceptance of application for admission, it shall be the 
duty of the parents or the guardian of such defective youth to send them 
to said institution and the county superintendent of schools shall take all 
action necessary to enforce this section of this act. [L. 13, p. 599, 8 6. 
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§ 4399-7. County to Pay Expense, When. 

If it appears to the satisfaction of the county commissioners that the 
parents of any such defective youth who have been accepted for admission are 
unable to pay the expense of sending them to the said institution, it shall 
be the duty of the commissioners to send them at the expense of the county. 
[L. 13, p. 599, § 7.) 


§ 4399-8. Patients Held After Majority. 

Inmates arriving at the age of twenty-one years while in the institution, 
and who, in the judgment of the superintendent, are unfit to be discharged, 
shall be reported to the superior court of competent jurisdiction, which court, 
after due examination and finding the case a proper subject for institutional 
care, may issue an order of commitment to said State School and Colony. 
[L. 13, p. 599, § 8.] 


§ 4399-9. Feeble-minded Adults. 

Adults under fifty years of age who may be determined to be feeble- 
minded, and who are of such inoffensive habits as to make them proper 
subjects for classification, education and discipline in an institution for feeble- 
minded, may be admitted free upon pursuing the same course of legal com- 
mitment as governs admission to the hospitals for insane; but no insane per- 
sons, or those who are proper subjects for county poor farms, hospitals or 
asylums, or cases of senile dementia, shall be admitted to the State School 
and Colony. [L. 13, p. 600, § 9.] 


§ 4399-10. Period of Detention. 

The superintendent of the State School and Colony shall detain inmates 
admitted to the institution until satisfied that they are in normal condition 
and safe and competent to be at large, or that they can receive proper care 
and education at the home of relatives, or in some other home or institutions. 
In such cases, or for other good and sufficient reasons, he may grant dis- 
charges; or, in his discretion, permit inmates to visit their homes for stated 
periods, upon request of parents or guardians approved by the county super- 
intendent of schools. [L. 13, p. 600, § 10.] 


§ 4399-11. Tuition Fee. 

Any parent or guardian who may wish to enter a child in said institution 
and pay all expenses of care and maintenance, may do so under terms, rules 
and regulations prescribed by the board of control. [L. 13, p. 600, § 11. 


§ 4399-12. Support Charged to Estate. 

When not otherwise provided, the superintendent shall provide the in- 
mates with suitable clothing, the actual cost of which shall be a charge against 
the parents, guardian or estate of such inmates and in the event that such 
parent, guardian or estate 1s unable or is insufficient to provide or pay for 
such clothing, the same shall be provided by the state. The board of county 
commissioners, county superintendent of schools, or other authorized officers, 
in recommending an applicant for admission to said institution, shall state 
whether or not such person has an estate of sufficient value, or a parent of 
sufficient financial ability to defray the expense in whole or in part for such 
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clothing. The expense of personal clothing provided by the state shall be a 
charge against the parents or estate of inmates if such parents or estate are 
financially able to pay the same; after proper investigation, the state may 
proceed against the party or parties or estate and collect the same through 
the courts as other accounts are collected. [L. 13, p. 600, 8 12.] 


§ 4399-13. Fireproof Buildings—Sexes Separated. 

The future construction of the buildings of the State School and Colony 
shall be fireproof as far as possible. They shall be in two groups for each 
sex; one for the educational and industrial department and one for the cus- 
todial or colony department, with such subdivisions as will best classify and 
separate the many diverse forms of the infirmity to be cared for. [L. 13, 
p. 601, § 13.} 


§ 4399-14. School Training—Agricultural Training. 

A school department shall be maintained from September Ist to June 
Ist each year, for the benefit of those who can be educated along lines best 
suited to individual capabilities. The processes of agricultural training shall 
receive consideration and the employment of the inmates in the care and 
raising of stock, in dairying and in the cultivation of fruits, vegetables, etc., 
shall be made tributary as far as possible to the maintenance of the institu- 
tion. Manual training shall also be carried on along such lines as will be of 
greatest benefit to both the inmates and the institution. [L. 13, p. 601, 
§ 14.) 


§ 4399-15. Penalty for Violation of Act. 

Any parent, guardian or proper officer who shall, without proper cause, 
fail to carry into effect the provisions of this act, shall be deemed guilty of 
a misdemeanor, and upon conviction thereof, upon the complaint of any 
officer or citizen of the county or state, before any justice of the peace or 
superior court, shall be fined in any sum not less than fifty nor more than 
two hundred dollars ($200), in the discretion of the court. [L. 13, p. 601, 
§ 15.] | 
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CHAPTER IX. 
SCHOOL DISTRICTS—CLASSIFICATION AND POWER. 


8 4426-1. Insurance Fund in First Class District. 

School districts of the first class shall, when in the judgment of the 
board of directors it be deemed expedient, have power to create and maintain 
a permanent insurance fund for said districts, to be used to meet losses by 
fire, if any, of said school districts. [L. 11, p. 378, §1.] 


§ 4426-2. Estimate. 

The board of directors shal] annually, at the same time and in the same 
manner as provided for reporting to the board of county commissioners an 
estimate of the amount of funds required for the support of the schools, 
report the additional amount of funds determined upon for creating or add- 
ing to the permanent insurance fund of the district, and the board of county 
commissioners are hereby authorized and required to levy and collect such 
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additional amount of funds, the same as other school taxes. [L. 11, p. 378, 
§ 2. 


§ 4426-3. Investment. 

The county treasurer, when authorized to do so by the board of directors 
of any school district, may invest any accumulated permanent insurance fund 
of said district in school, county, or state warrants of the state of Washing- 
ton, and all profits accruing from such investment, and the funds so invested, 
shall revert to the permanent insurance fund of said district, and the county 
treasurer shall be the custodian of all warrants purchased by and with said 
permanent insurance fund until the same are redeemed, and the county 
treasurer shall submit a statement of such fund and warrants as a part of his 
monthly report to each district. [L. 11, p. 378, 8 3.] 


CHAPTER XI. 
CONSOLIDATED AND JOINT DISTRICTS, 


§ 4440. 


This section requires only five signatures 
from the entire territory, and not the sig- 
natures of five heads of families from each 
district: State ex rel. Harris v. Ward, 69 
Wash. 342, 124 Pac. 913. 

In the absence of statutory authority, the 
county school superintendent has no power 
to dissolve a consolidated school district, 
whether the consolidation was legal or ille- 
gal: Consolidated School District No. 105 v. 
Jones, 69 Wash. 537, 125 Pac. 767. 

As to power of legislature to delegate 
taxing power to school district, see note in 
8 Ann. Cas. 535. | 


§ 4446. 

Where two school districts are each in- 
debted in excess of two per cent of their 
taxable property as shown by the last assess- 
ment, and are consolidated and the con- 
solidated district issues bonds in excess of 
three per cent of its taxable property, the 
issue is void, as being in excess of the con- 
stitutional limitation of five per cent of the 
taxable property in the consolidated district, 
as each district, under this section, is sub- 
ject to taxation as a separate entity for the 

urpose of paying its prior indebtedness: 
State ex rel. Zylstra v. Clausen, 66 Wash, 
824, 119 Pac. 797. 


CHAPTER XII. 
UNION HIGH SCHOOL DISTRICTS. 


§ 4469. Withdrawal from Union District. 

When five or more years have elapsed from the date upon which two 
or more school districts united for the purpose of forming a union high school 
district, such union may be dissolved, if at a special election called by the 
board of directors of such union high school district for that purpose a 
majority of three-fifths of the votes cast at said election are in favor of 
dissolution. The liabilities and assets of the union high school district so 
dissolved shall be justly apportioned by the county superintendent among 
the various districts composing the union high school district. [L. 13, 
p. 643, §1.] 


CHAPTER XV. 
DISTRICT OFFICERS—GENERAL POWERS. 


§ 4488. 


Under Laws of 1893, page 266, section 3, 
the contract of a school district with a school 
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teacher to teach school for a period of eight 
months is void, when the limit of indebted- 
ness contracted in any one year payable out 
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of the general fund had been reached and 
exceeded in the aggregate the amount ap- 
portioned for the district, as provided in said 
section: Wolfe v. School District No. 2, 58 
Wash. 212, 137 Am. St. Rep. 1057, 27 L. 
R. A., N. S., 891, 108 Pac. 442. 

The maintaining of a school for a period 
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of eight months is not such a necessity as 
to render valid a teacher’s contract therefor 
when the indebtedness incurred exceeded the 
limit authorized by law: Wolfe v. School 
District No. 2, 38 Wash. 212, 137 Am. St. 
Rep. 1057, 27 L. B. A., N. S., 891, 108 Pac. 


CHAPTER XVI. 
DIRECTORS OF DISTRICTS OF THE FIRST CLASS. 


§ 4509. 


The provision in the school law for com- 
pulsory vaccination is within and germane 
to the title “An act to establish a general 
and uniform system of public schools,” since 
the title need not be a complete index of the 
act, and may cover but one general subject, 
and the clause but defined the class of per- 
sons permitted to attend school and includes 
the means of offering the object sought: 
State ex rel. McFadden v. Shorrock, 55 
Wash. 208, 104 Pac. 214. 

In a law for the compulsory vaccination 
of all pupils attending the public schools, an 
exception will be presumed in favor of indi- 
viduals whose health is such as to render the 


operation dangerous or injurious: State ex 
rel. McFadden v. Shorrock, 55 Wash. 208, 
104 Pac. 214. | 


A law requiring “successful vaccination” 
of school children is not too indefinite for 
enforcement because of its failure to define 
the terms used; and permitting attendance 
after the usual reaction, or after three oper- 
ations without reaction, is not a violation of 
the statute, but a recognition of an intended 
exception: State ex rel. McFadden v. Shor- 
rock, 55 Wash. 208, 104 Pac. 214. 

As to compulsory vaccination laws, see 
note in 103 Am. St. Rep. 864. 


As to vaccination as condition of attend- 
ance of school, see note in 25 L. R. A. 152. 


CHAPTER XVIII-A. 
EXTENDING USE OF SCHOOL BUILDINGS. 


§ 4539-1. Use for Public Purpose. 

That school boards in each district of the second class and third class 
may provide for the free, comfortable and convenient use of the school prop- 
erty to promote and facilitate frequent meetings and association of the people 
in discussion, study, improvement, recreation and other community purposes, 
and may require, assemble and house material for the dissemination of in- 
formation of use and interest to the farm, the home and the community, and 
facilities for experiment and study, especially in matters pertaining to the 
growing of crops, the improvement and handling of livestock, the marketing 
of farm products, the planning and construction of farm buildings, the sub- 
jects of household economies, home industries, good roads, and community 
vocations and industries; and may call meetings for the consideration and dis- 
cussion of any such matters, employ a special supervisor, or leader, if need be, 
and provide suitable dwellings and accommodations for teachers, supervisors 
and necessary assistants. [L. 13, p. 395, § 1.] 


§ 4539-2. Buildings for Public Purposes. 

That each school district of the second or third class, by itself or in com- 
bination with any other district or districts, shall have power, when in the 
judgment of the school board it shall be deemed expedient, to reconstruct, 
remodel, or build schoolhouses, and to erect, purchase, lease or otherwise 
acquire other improvements and real and personal property, and establish a 
communal assembly place and appurtenances, and supply the same with suit- 
able and convenient furnishings and facilities for the uses mentioned in section 
4039-1. [L. 13, p. 396, S 2.] 

379 


§§ 4539-3—4558 l GENERAL STATUTES, 


§ 4539-3. Commission to Pass upon Plans. 

That plans of any district or combination of districts for the carrying out 
of the powers granted by this act shall be submitted to and approved by the 
board of supervisors composed of seven members, as follows: the state super- 
intendent of public instruction; the head of the Extension Department of 
Washington State College; the head of the Extension Department of the 
University of Washington; the county superintendent of schools of the 
county in which such facilities are proposed to be located; these four to choose 
a fifth member from such county, and a sixth and a seventh member, one 
of = TE be a woman, from the district or districts concerned. [L. 18, 
p. 396, § 3. 


§ 4539-4. Expenditures—Limitations. 

No real or personal property or improvements shall be purchased, leased, 
exchanged, acquired or sold, nor any schoolhouses built, remodeled or removed, 
nor any indebtedness incurred or money expended for any of the purposes 
of this act except in the manner provided by law for the purchase, lease, 
exchange, acquisition and sale of school property, the building, remodeling and 
removing of schoolhouses and the incurring of indebtedness and expenditure 
of money for school purposes. [L. 13, p. 396, § 4.] | 


CHAPTER XXI. 
SCHOOL DISTRICT FINANCES, 


§ 4557-1. School Warrants to be Registered. 

He shall cause all school warrants of the districts issued by him to be 
registered in the treasurer’s office and retain the vouchers on file in his office. 
[L. 11, p. 377, §1.] 


§ 4557-2. Register of Warrants in Auditor’s Office. 

He shall register in his own office, and present to the treasurer for regis- 
tration in the office of the county treasurer, all warrants of the first and 
second class districts received from secretaries or clerks thereof before deliv- 
ery of the same to claimants. [L. 11, p. 377, §1.] 


§ 4557-3. Check and Entry. 

He shall check the redeemed warrants of each school district after each 
monthly settlement with the treasurer, enter the date redeemed in his school 
register, and certify as to the correctness of the treasurer’s reports to such 
school districts. [L. 11, p. 377, §1.] 


§ 4557-4. Annual Report. 

He shall make an annual report to the county superintendent of schools 
on or before the fifteenth day of July in such form as may be prescribed by 
the superintendent of public instruction. [L. 11, p. 377, §1.] 


§ 4558. County Treasurer as Treasurer of School Districts—Duties. 

The county treasurer of each county of this state shall be ex-officio 
treasurer of the several school districts of their respective counties, and it 
shall be the duty of each county treasurer: 
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First. To receive and hold all moneys belonging to such school districts, 
and to pay them out only on warrants legally issued. 

Second. To certify to the county superintendent of common schools and 
the auditor of his county, quarterly of each year at the time of the state 
apportionment, the amount of all school funds in his possession subject to 
apportionment on the last day of the preceding month, which certificate shall 
specify the source or sources from which said moneys were derived. 

Third. To make annually, on or before the fifteenth day of July, a report 
to the county superintendent and auditor of his county, which report shall 
show the amount of school funds on hand at the beginning of the school 
year last past belonging to each school district; the amount of funds placed 
to the credit of each school district during the school year ending June 30th, 
last past, and the sources from which said funds were derived; the amount of 
warrants registered during the year, the amount of funds disbursed upon 
warrants of each school district during the year; the amount of funds 
remaining in his possession at the close of the school year subject to be paid 
out upon warrants, and the fund to which said moneys belong; also the 
amount of all unpaid warrants or bonds appearing upon his register at the 
close of the school year. 

Fourth. He shall register all school warrants presented to him by the 
county auditor in a book to be known as the Treasurer's School District 
Warrant Register,’’ which register shall show the date issued, number of 
warrant, to whom issued, amount and purpose, date registered, date 
advertised, interest if any accruing on said warrant, total as redeemed, date 
redeemed and to whom paid. If the district has money in the fund on 
which the warrant is drawn no indorsement on the warrant is necessary, but 
if there be no money to the credit of the fund on which the warrant is 
registered he shall indorse on said warrant the following: This warrant 
bears interest at —— per cent per annum from until called for pay- 
ment. County Treasurer, By Deputy.’’ All warrants shall be 
paid in the order of their presentation to the county treasurer; and it is 
hereby made the duty of the county treasurer to advertise, at least quarterly, 
all warrants which he is prepared to pay, in the same manner in which he 
is required to advertise county warrants, and after the date fixed in said 
notice, warrants shall cease to draw interest. 

Fifth. He shall prepare and submit to the secretary of each district of 
the first class, and to the clerk of each district of the second and third class 
in his county a written report of the state of the finances of such district on 
the first day of each month, which report shall be submitted not later than 
the seventh day of said month, certified to by the county auditor, which 
report shall contain the balance on hand the first of the preceding month, 
the funds paid in, warrants paid with interest thereon, if any, the number 
of warrants issued and not paid, and the balance on hand. 

Sixth. After each monthly settlement with the county commissioners the 
treasurer of each county shall submit a statement of all canceled warrants of 
districts of the first or second class to the secretary or clerk of such district, 
which statement shall be verified to the county auditor. The canceled war- 
rants of each district shall be preserved separately and shall at all times be 
open to inspection by the secretary or clerk or by any authorized accountant 
of such district. 
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Seventh. He shall remit all moneys derived from the sale of school regis- 
ters, and school clerks’ record books to the state treasurer, as other moneys 
are required to be remitted, and the state treasurer shall place such moneys 
to the credit of the general fund of the state. [L. 11, p. 386, §1.] 


CHAPTER XXIII. 
APPORTIONMENTA 


§ 4562. Apportionments Quarterly. 

The superintendent of public instruction shall apportion to the severa? 
counties of the state on or before the 20th day of July, October, January, 
April, May and June of each year such current state school funds as have 
been certified by the state auditor to be in the hands of the state and county 
treasurers. [L. 11, p. 613, § 1.] 


§ 4567. Private Schools must Report Attendance. 

It shall be the duty of the principal or head of every private school om 
or before the 30th day of June of each year to make a sworn report to the 
clerk of the district in which any pupil attending such private school resides. 
of the actual days’ attendance in said private school of each such pupil 
attending said private school during the preceding school year. The report 
shall include such pupils only as are between six and twenty-one years of 
age and whose parents or guardians actually reside in the school district 
where the said pupil resides and each district in making up the attendance 
of said district for the purpose of apportionment shall be entitled to the 
days’ attendance so reported. [L. 13, p. 518, §1.] 


CHAPTER XXVIIL 
BONDS. 
§ 4608. in form, under the statute requiring the 


ballots to contain the words “ ‘Bonds, Yes.” 
In a school bond election, a ballot so ; * ; ; 
printed on a narrow slip of paper that it or Bonds No,’” where the voter could so 


: f fold the portion voted as to preserve the- 
5 1 n secrecy of the vote: Kinder v. School Dis- 


Yes” or Bonds, No,” is sufficiently regular trict No. 126, 68 Wash. 410, 123 Pac. 610. 


§ 4610. Sale of Bonds—Duty of County Treasurer. 

At the time named in said notice it shall be the duty of said board of 
directors to meet with the county treasurer at his office, and with him open 
said bids, and sell said bonds or any portion thereof to the person or persons 
making the most advantageous offer: Provided, The bonds shall never be 
sold below par, and the board of directors may reject any and all bids, and 
at any time within two years of the election at which authority was granted 
to issue and sell said bonds, the board of directors may proceed to readvertise 
the sale of such bonds or any portion thereof as often as may be necessary, 
until the whole thereof shall be sold; and such board may also require all 
persons bidding for such bonds, except the state of Washington, to deposit 
one per centum of the par value of the bonds bid for on depositing with 
the treasurer their bids, and if the bidder fails to take and pay for the bonds. 
for which he bid in case of their sale to him, the amount so deposited shall. 
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be forfeited to the school district; otherwise to be returned to such bidder, 
and a resale of such bonds so refused to be taken may be made as if the 
bid for the same had been rejected. Upon the sale of the bonds, the board 
of directors shall, within ten days, or as soon thereafter as practicable, 
deliver the bonds, properly executed, to the county treasurer, taking his 
receipt therefor. The county treasurer shall, upon payment of the price 
agreed upon, deliver the same to the person or persons to whom sold, and 
place the moneys arising from such sale to the credit of the general school 
fund of the district: Provided, That where the bonds have been sold for 
the purchase of schoolhouse site or sites, building one or more schoolhouses 
and providing same wìth all necessary furniture, apparatus or equipment, or 
for any or all of these purposes, he shall place the money derived from such 
sale to the credit of the building fund of the district, and such fund is 
hereby created. Fees for advertising shall be deducted from the proceeds: 
Provided, That if the board of directors and the person or persons to 
whom the bonds are. sold agree that the delivery of said bonds shall be in 
installments, the county treasurer shall hold said bonds, and deliver to pur- 
chasers only on written order of the board of directors to deliver at specified 
time the bonds designated by number and series. [L. 11, p. 390, §1.] 


§ 4613. Bond Interest Levy—Sinking and Redemption Fund. 

The county commissioners must ascertain and levy annually, in addi- 
tion to the school district tax, the tax necessary to pay the interest upon 
such bonds as it becomes due, and at the expiration of one-half of the time 
for which said bonds are to run, and annually thereafter, until full payment 
of said bonds is made, they shall levy, in addition to the tax required to pay 
the interest, such amount for sinking fund to meet the payments of said 
bonds at maturity, to be determined by dividing the amount of bonds out- 
standing by the remaining number of years to run, and the fund arising from 
such levy shall be kept as the bond redemption fund of said district, and 
each of said tax levies shall be a lien upon the property of said district, and 
must be collected in the same manner as the taxes for other school purposes: 
Provided, That the county treasurer, when authorized to do so by the board 
of directors of any school district may invest any accumulated or other sink- 
ing fund of said district in school, county or state warrants of the state of 
Washington, and all profits accruing from such investment, and the funds 
so invested, shall revert to the sinking or other fund of said district, and 
the county treasurer shall be custodian of all warrants purchased by and 
with the said sinking fund, until the same are redeemed: And provided fur- 
ther, That the county treasurer, when authorized to do so by the board of di- 
rectors of any school district, may purchase and redeem any of the outstand- 
ing bonds of said district, paying for said bonds out of the accumulated sinking 
fund of the district; all revenues provided for in this section shall constitute 
a separate fund, to be known as the bond redemption fund. IL. 11, p. 391, 
$ 2.] 


§ 4615. Payment of Interest on Bonds. 

The county treasurer must pay out of moneys belonging to the credit 
of the fund of the school district created by section 4613, the interest upon 
any bonds issued under this chapter by such school district when the same 
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becomes due, at such place as may be designated in the coupons attached to 
said bonds, or upon the presentation at his office of said coupons, which must 
show the amount due and the number and series of the bond to which it be- 
longs, and all coupons so paid must be immediately reported to the school 
directors. [L. 11, p. 392, § 3.] 


§ 4621. Notice of Bond Redemption—Cancellation. 

Whenever the amount of any sinking fund created under the provisions 
of this act shall equal the amount, principal and interest of any bond then 
due, or subject under the pleasure or option of said school district to be paid 
or redeemed, it shall be the duty of the county treasurer of the county in 
which the school district issuing such bonds is located, to publish a notice in 
the official newspaper of the county, if such a one there be, and if not, then 
in a newspaper of general circulation, that the said county treasurer will 
within thirty (30) days from the date of such notice, redeem and pay any 
such bond then redeemable or payable, giving priority according to the date 
of issue numerically, and upon the presentation of any such bond or bonds 
the said treasurer shall pay the same; and in case that any holder of such 
bond or bonds shall fail or neglect to present the same at the time mentioned 
in said notice, or in the notice hereinbefore provided for, then the interest 
upon such bond or bonds shall cease and determine, and the treasurer of such 
county shall thereafter pay only the amount of such bond and the interest 
accrued thereon up to the day mentioned in said notice. When any bonds 
are so redeemed or paid, the county treasurer shall cause the same to be fully 
canceled, and write across the face of such bonds the words redeemed, with 
the date of redemption, and shall file the same with the county auditor as 
vouchers for the sum so paid. When bonds are held by the state of Wash- 
ington advertising as contemplated and prescribed in this section shall be 
deemed unnecessary. [L. 11, p. 393, 8 4.] 


CHAPTER XXIX. 
VALIDATION OF INDEBTEDNESS AND BONDS THEREFOR. 


§ 46293. Indebtedness of District Merging— Election. 

In case any school district has heretofore incurred, or shall hereafter 
incur, indebtedness for strictly school purposes in excess of one and one-half 
per cent, and less than five per cent of the assessed valuation of property in 
such district, and has heretofore, or shall hereafter, become merged in a dis- 
trict of the first class, the directors and clerk of the last-named district may, 
after such merger, cause to be submitted to the voters within the limits 
of the district which incurred the obligations, the question of validating and 
ratifying such indebtedness. The vote shall be taken and the question de- 
termined in the manner prescribed in sections 4623, 4624 and 4625. The 
directors of the district of the first class shall make provisions for payment 
of the indebtedness so validated by certifying the amount thereof to the 
county commissioners for a special levy, in the manner prescribed in section 
4629: Provided, Such district of the first class may pay a part, or all, of 
such validating indebtedness from any funds available or by issuing bonds 
therefor, under the following conditions: When such district of the first class 
has taken over property of any district without an adjustment and apportion- 
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ment of property and of indebtedness, as provided in sections 4437 and 4438, 
the directors of the enlarged district shall make such adjustment and appor- 
tionment, as of the time of merger, and may pay such validated indebtedness 
to the extent that the value of the property received shall be found to exceed 
the total indebtedness of the district annexed, [L. 13, p. 416, § 1.] 


CHAPTER XXX. 
CERTIFICATION OF TEACHERS. 


§ 4634. Evidence of Moral Character. 

Before registering any certificate, the county superintendent of the 8 
in which application was made for certificate shall satisfy himself that the 
applicant is a person of good moral character and personal fitness. In the 
event of a refusal to register a certificate, the county superintendent shall 
immediately notify the superintendent of public instruction of his action 
and shall fully and clearly state his reasons therefor, and the person aggrieved 
shall have the right of appeal to the superintendent of public instruction, 
and shall have the further right of appeal to the state board of education. [L. 
11, p. 50, $ 1.] 


§ 4686. Evidence of Successful Experience. 

Whenever evidence of successful experience is a prerequisite to the issu- 
ance or renewal of a certificate, it shall be deemed sufficient for the applicant 
to file evidence, satisfactory to the officer authorized to issue or renew the 
certificate, of having taught the required number of months and of being a 
successful teacher. The aforesaid documentary evidence of successful teach- 
ing shall be kept on file in the office of the superintendent of public instruc- 
tion. [L. 711, p. 51, 8 2.] 


§ 4638. One Tear 's Study Renews Certificate. 

Credits of ninety per cent or over on a valid certificate obtained by ex- 
amination in any other state in which the examination questions are pre- 
pared and answer papers graded by the state department of education may 
be accepted subject for subject in accordance with the rules and regulations 
prescribed by the state board of education. [L. 11, p. 51, § 3.] 


§ 4644. Certificates and Diplomas Described—Qualifications. 

The common school certificates and diplomas issued by authority of the 
state of Washington, the period for which each shall be valid and the gosi 
fications required of applicants for the same shall be as follows: 

First. Third Grade Common School Certificates: Applicant shall pass an 
examination in reading, grammar, penmanship and punctuation, history of 
the United States, geography, arithmetic, physiology and hygiene, theory and 
art of teaching, orthography, and Washington State Manual. This certif- 
icate shall be valid for one year: Provided, That the holder of a third grade 
certificate who shall, after the granting of the same, attend any accredited 
institution of higher education in this state for one year, shall upon applica- 
tion be granted a second grade certificate. 

Second. Second Grade Common School Certificates: Applicant shall have 
credits in the same subjects as for a third grade common school certificate and 
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shall take an examination in music. This certificate shall be valid for two 
years, but may be renewed, if, during the life of the certificate, the holder 
has complied with any one of the following conditions, to wit, 1. An attend- 
ance of one semester at an accredited school of higher education, or of six 
weeks at an accredited summer school when satisfactory work was done in three 
subjects and certified to by the principal of such school. 2. Upon sixteen 
months of successful teaching. 

Third. First Grade Primary Certificates: Applicant must have taught at 
least forty-five months in the primary grades, and shall have credits in the 
same subjects as for a second grade certificate, and must also pass an ex- 
amination in nature study, drawing, literature, and physical geography; but 
the state board of education may accept other subjects in lieu of two of the 
above subjects at the request of the applicant, as provided in section 4637, 
of this chapter. This certificate shall authorize the holder to teach in the 
primary grades only and shall be valid for five (5) years, and may be re- 
newed for a like period if application is made not later than ninety (90) 
days after certificate expires, and if, during the life of the certificate, the 
holder has complied with any one of the following conditions, to wit: 1. An 
attendance of one year at an accredited institution of higher learning during 
the life of the certificate when satisfactory work was done in three subjects and 
certified to by the principal or president of such school: 2. Successful teach- 
ing for not less than twenty-four (24) months during the life of the certificate. 
Any renewal may be renewed in like manner. 

Fourth. First Grade Certificates: Applicant must have taught at least 
nine (9) months and shall have credits in the same subjects as for a second 
grade certificate, and also in physics, English literature, algebra and physi- 
cal geography. The state board of education may accept other subjects in 
lieu of two of these upon request of the applicant, as hereinbefore provided. 
Applicant must secure the same number of credits as for a first grade primary 
certificate. This certificate shall be valid for five (5) years and may be re- 
newed in the same manner and under the same conditions as a first grade 
primary certificate. 

Fifth. Professional Certificates: Applicant shall meet all the requirements 
for a first grade certificate, but must have taught successfully twenty-four 
(24) months, at least eight (8) months of which must have been ìn the state 
of Washington. He shall also pass an examination in plane geometry, geol- 
ogy, botany, zoology, and civil government: Provided, That the state board 
of education may accept other subjects in lieu of any or all of these upon 
the request of the applicant, as hereinbefore provided. This certificate shall 
be valid for five (5) years and may be renewed in the same manner and 
under the same conditions as a first grade certificate. 

Sixth. Permanent Certificates: Applicant must be the holder of a first 
grade primary certificate, a first grade certificate, or a professional certificate, 
or a renewal of any one of them, in full force and effect, and must have taught 
successfully not less than seventy-two (72) months, nor less than thirty-six (36) 
months in the state of Washington, nor less than eighteen (18) months subse- 
quent to the granting of the certificate upon which the application is made. 
Upon filing satisfactory evidence of having met these requirements, together 
with the written indorsement of the county superintendent, a permanent certi- 
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ficate shall be issued of the same grade as that held by the applicant, valid dur- 
ing the life of the holder unless revoked for cause. 

Seventh. Life Certificates: Applicant must file with the superintendent 
of public instruction evidence of having taught successfully for forty-five 
(45) months, not less than twenty-seven (27) months of which shall have 
been in this state. He must have the credits required for professional certi- 
ficates and in addition shall pass an examination in the following, to wit: 
Psychology, history of education, bookkeeping, composition, general history: 
Provided, That the state board of education may accept other subjects in lieu 
thereof upon request of the applicant. This certificate shall be valid during 
the life of the holder unless revoked for cause. [L. 11, p. 51, § 4.] 


§ 4652. Temporary Certificates. 
Temporary certificates shall be issued in accordance with the rules and 
regulations of the state board of education. [L. 11, p. 54, § 5.] 


‘CHAPTER XXXI. 
GENERAL ELECTIONS., 


§ 4657. When and Where Held. 

The election of school district directors shall, except as otherwise pro- 
vided by law, be held on the first Saturday in March of each year, at the 
district schoolhouse, if there be one, or if there be none, or more than one, 
then at one or more places to be designated by the board of directors. Special 
school elections shall be called and conducted in the manner provided for call- 
ing and conducting annual elections. In districts in which elections are held 
in more than one voting place, the clerks of the election shall forward the 
election returns to the clerk of the board of school directors, who shall canvass 
the vote on the Saturday following the election, declare the result and issue 
certificates of election. [L. 13, p. 348, § 1.] 


§ 4660. seven out of one hundred and three votes 
were cast against the issuance of school 
Under this section, requiring that one of bonds, are not sufficiently impeached by 


the judges pronounce the name of any 
person offering to vote, at a school bond the affidavits of forty-six voters to the effect 
h 


election, and “he shall receive the ballot that they voted against the issue, where the 


h ballots had been destroyed, and it appears 
. and deposit the same,” the judge pro- 
nouncing the name shall receive and de- that certain of such voters had made con- 


posit the elector’s ballot: Kinder v. School tradictory statements and others had made 


no concealment when voting and it was testi- 
— No. 126, 68 Wash. 410, 123 Pac. fied that their ballots were seen to be for 


bonds, and that the officers publicly counted 
the ballots correctly after the election: 

§ 4662. Kinder v. School District No. 126, 68 Wash. 

Election returns showing that only thirty- 410, 123 Pac. 610. 


CHAPTER XXXII. 
SPECIAL MEETINGS. 


§ 4664. a standing vote was taken in the absence of 


evidence that the election did not fairly 
This section, providing that a school elec- represent the will of the electors: State ex 


tion for the purchase of school grounds rel. School District No. 56 v. Superior 


shall be by ballot. is directory only, and the 
election is not invalidated by the fact that Court, 69 Wash. 189, 124 Pac. 484. 
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CHAPTER XXXIII. 
ELECTIONS IN DISTRICTS OF THE FIRST OLASS. 


§ 4669. Voting Places. 

It shall be the duty of the board of directors to provide one or more 
voting places in each district: Provided, There shall not be more voting places 
in any district than the number of schoolhouses located in such district. The 
board shall also appoint two judges and one clerk for each voting precinct. 
Both judges and clerk shall be qualified electors in the precinct for which they 
are appointed. Should any judge or clerk be absent at the time for opening 
the polls, the electors present shall appoint a legal voter to fill such vacancy. 
[L. 11, p. 503, § 1.] 


§ 4673. Voters must Register. 

Every person residing in any portion of a school district of the first 
class, which lies without the limits of any incorporated city, who is not 
required to register to vote at a general election held therein shall not be 
entitled to vote at any school election, either general or special, to be held 
in any such district of the first class unless he or she shall have previously 
complied with the requirements as to registration as in this act provided. [L. 
11, p. 501, § 1.] 


§ 4678. Registration Required Annually—Qualifications for. 

Registration shall not be required more than once in each year. All per- 
sons who are duly qualified electors under the provisions of this act, who 
reside in any portion of a school district of the first class outside of the limits 
of any incorporated city and who are not required to register to vote at a 
general election shall be entitled to registration on application to the sec- 
retary of the board of directors of the district in which they reside: Provided, 
Such elector shall have been a resident of the state for one year, of the county 
ninety days, and of the voting precinct thirty days prior to the next general 
or special election to be held in such district. No person shall vote at any 
such election except in the precinct where he or she has resided for the length 
of time above specified. [L. 11, p. 501, § 2.] 


§ 4679. Registration Book for Each Precinct. 

Wherever the whole or any portion of such district of the first jia 
shall lie without the limits of any incorporated city the board of directors 
of such district shall subdivide such outlying territory into voting precincts 
so that each precinct shall contain, as near as may be, five hundred inhabi- 
tants, and after the boundaries of such precincts shall have been established, 
said territory shall not be redistricted oftener than once in three years, and 
not then unless one or more of the precincts thereof shall have attained a 
population of more than five hundred inhabitants. There shall be provided 
by the board of directors in each district and kept by the secretary of such 
board a book of registration for each voting precinct in such district estab- 
lished by the board of directors as above provided. [L. 11, p. 502, § 3.] 


§ 4683. Change of Residence of Registered Voter. 

If any elector shall during the year for which he or she may be regis- 
tered change his or her place of residence from the precinct in which he or 
she is registered to any other precinct in said district, outside the corporate 
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limits of such city, he or she shall apply to the secretary of the board to have 
said removal noted. The secretary shall run a red ink line across the name 
in the precinct book in which said applicant shall be registered, and likewise 
note said removal in the column headed, Remarks, in said book and there- 
upon the secretary shall enter the name and register the elector in the regis- 
tration book of the precinct to which he or she has removed. [L. 11, p. 502, 
$ 4.] 
CHAPTER XXXVI. 
COMPULSORY EDUCATION. 


§ 4714. 


The act, Laws of 1907, page 569, provid- 
ing for compulsory attendance upon the 
publie schools does not conflict with or im- 
pliedly repeal the prior act, Laws of 1905, 
page 262, section 3, subdivision 9, providing 
that successful vaccination shall be required 
as a condition precedent to school member- 
ship; and the two acts together require com- 
pulsory vaccination: State ex rel. McFad- 
den v. Shorrock, 55 Wash. 208, 104 Pac. 214. 


The legislature has power to require all 
minors to attend the public schools and all 
pupils to be vaccinated: State ex rel. Mc- 
oa v. Shorrock, 55 Wash. 208, 104 Pac. 

4. 


An information for violation of the school 
law providing for compulsory attendance of 
children of school age in the public school 
of the district for the full term, or in a 
private school for the same term, is not de- 
fective in that it charges the neglect to 


cause the children to attend the public school 
or an “approved” private school, where the 
gist of the offense was in the failure to at- 
tend any school, public or private, and the 
information clearly charges such offense: 
State v. Counort, 69 Wash. 361, 41 L. R. A., 
N. S., 95, 124 Pac. 910. 

It 18 no defense to a prosecution for vio- 
lating the school law requiring parents to 
cause their children of school age to attend 
the public school of the district or a private 
school that the parent is experienced and. 
qualified as a teacher and gave private in- 
struction to his own children at his home, 
such home instruction not being attendance 
at a private school within the meaning of 
the law where he did not maintain a private 
school at his home as determined by the 
purpose, intent and character of the en- 
dea vor: State v. Counort, 69 Wash. 361, 41 
L. R. A., N. S., 95, 124 Pac. 910. 

As to compulsory attendance at public 
schools, see note in Ann. Cas. 1912A, 373. 


CHAPTER XXXIX. 
KINDERGARTENS. 


§ 4738. Election to Authorize Establishment. | 

The board of directors of any school district of the first and second 
classes shall have power to establish and maintain free kindergartens in con- 
nection’ with the common schools of said district for the instruction of children 
between the ages of four and six years, residing in said district, and shall 
establish such courses of training, study and discipline and such rules and 
regulations governing such kindergartens as said board may deem best. [L. 
11, p. 382, § 1.] 


§ 4740. Special Fund for Establishment and Maintenance. 
The cost of establishing and maintaining such kindergartens shall be paid 
from the general fund of the district. [L. ’11, p. 382, § 1.] 


CHAPTER XL. 
PROHIBITING SALE OF INTOXICATING LIQUORS. 


v. Pomeroy, 68 Wash. 389, 39 L. R. A., N. 
S., 615, 123 Pac. 514. 
As to “schools” as contemplated by laws 


§ 4744. 
This section prohibits sales by druggists 


within the restricted district, as exceptions 
cannot be made by construction where the 
language is plain and unequivocal: State 


prohibiting sales of liquors within stated 
distances from such institutions, see notes in 
16 Ann. Cas. 924 and 37 L. R. A., N. S., 
1110. 
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TITLE XXIX. 
ELECTIONS. 


CHAPTER I. 
QUALIFICATIONS OF ELECTORS. 


§ 4755. 


Constitution, article 6, section 3, pro- 
viding that persons convicted of infamous 
crimes shall be excluded from the elective 
franchise unless restored to their civil 
rights, cannot be taken as a construction 
of the existing territorial statute section 
4755 to mean that such persons lost their 
civil rights, when the act only forfeited 
their right to vote, a political and not a 
civil right: State v. Collins, 69 Wash. 268, 
124 Pac. 903. 


As to conviction of crime in the aspect 
of civil death, see notes in 6 Am. St. Rep. 
379 and 137 Am. St. Rep. 691. 

As to power of state to modify or take 
away right to vote, see note in 1 L. R. A. 


As to suspension of sentence and its 
effect upon right to vote, see note in 18 
L. R. A., N. S., 684. 

As to test oaths and disqualification, as 


voter, for crime, see note in 25 L. R. A. 
483. 


CHAPTER II. 
REGISTRATION OF VOTERS. 


§ 4765. 
See notes to § 8165-1. 


§ 4767. 


This section was not impliedly repealed 
by section 4815, Laws of 1909, page 174, 
section 4, amending the direct primary 
law, Laws of 1907, page 464, section 12, so 
as to require the registration of the 
elector’s party affiliations, as it is not a 
complete act on that subject and repeals 
by implication cannot be invoked piece- 
meal: State ex rel. Arnold v. Mitchell, 55 
Wash. 513, 104 Pac. 791. 

As to the validity of primary election 
laws, see note in 5 Ann. Cas. 568, and 12 
Ann. Cas. 851. 

As to “primary elections” as elections 
within the contemplation of the constitu- 
tion or statute relating to elections gen- 
erally, see note in Ann. Cas. 1913A, 702. 
See, also, notes in 16 Ann. Cas. 251 and 
18 L. R. A. 412. 


§ 4768. 


One who procures a voter to register and 
incorrectly state his place of residence is 
not guilty of false registration when the 
voter did not register in the wrong pre- 
cinct, under this section, in view of the 
fact that the matter of residence is not 
included in the oath nor among the acts 
specifically enumerated as constituting the 
criminal offense: State v. Cohen, 67 Wash. 
618, 122 Pac. 9. 

As to the force of the word “knowingly” 
as used in describing illegal registering, 


see note in Ann. Cas. 1912A, 436. See, 
also, note in Ann. Cas. 1913B, 17. 


The registration oath, required by this 
section, that the elector had not lost his 
civil rights by having been convicted of 
an infamous. crime, is not shown to be 
false by an allegation in an information 
for false swearing that the accused had 
taken the oath after conviction of a felony, 
where, by such conviction, he had lost no 
civil rights, but only the right to vote, 
which is a political and not a civil right: 
State v. Collins, 69 Wash. 268, 124 Pac. 
903. 


Where, under the law of this state, jail- 
breaking was only a misdemeanor at the 
time the offense was committed in another 
state, the offense would not be an in- 
famous crime, within the meaning of this 
section, even if jail-breaking were a felony 
in such other state; since the laws of such 
state could not be given extraterritorial 
force in opposition to the laws of this 
state: State v. Collins, 69 Wash. 268, 124 
Pac. 903. 

As to the enforcement of penal laws of 
another state, see notes in 2 L. R. A. 779 
and 13 L. R. A. 51. 

As to what constitutes conviction for 
crime such as entails forfeiture of right 
to vote, see note in 15 Ann. Cas. 103. 

A voter is not guilty of false registra- 
tion in incorrectly stating his place of 
residence, when he did not register in the 
wrong precinct, under this section, in view 
of the fact that the matter of residence is 
not included in the oath nor among the 
acts specifically enumerated as constituting 
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the eriminal offense: State v. Ross, 66 
Wash. 138, 119 Pac. 20, 122 Pac. 8. 

An information for falsely swearing in 
a registration oath made pursuant to this 
section, that the accused had not lost his 
eivil rights by being convicted of an in- 
famous crime, is insufficient where it 
merely alleges that the accused had been 
convicted of the infamous crime of jail- 
breaking in another state without showin 
that at the time of his escape he was hel 
on an infamous charge; since by section 
2342 jail-breaking is a felony only where 
the prisoner was held on a felony charge, 
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and a misdemeanor, if held otherwise: 
State v. Collins, 69 Wash. 268, 124 Pac. 903. 

The fact that election officers were pre- 
judiced and their appointment influenced 
y their opinions, and the expense of the 
election paid by parties interested in the 
propositions, does not invalidate the elec- 
tion, in the absence of any fraud upon the 
election itself: Murphy v. Spokane, 64 
Wash. 681, 117 Pac. 476. 

As to how the conduct of an election 
may avoid it, see note in 90 Am. St. Rep. 


CHAPTER IV. 
NOMINATIONS AND PRIMARY ELECTIONS. 


§ 4794. 

The primary election law requiring first 
and second choice voting for candidates 
for a “congressional office,” where there 
are four or more candidates, does not ex- 
tend to or include United States senators, 
in view of section 4805, where the word 
“eongressional” is qualified by the word 
“elective,” which is not applicable to 
United States senators within the meanin 
of state election laws; and in view o 
the form of the pledge to be signed by 
state senators and representatives, and 
section 4813 prescribing different positions 
in the election ballot in which shall be 
placed the names of candidates for “con- 
gressional office” and for “preference for 
United States senators,” above the former 
being the warning “vote for both first and 
second choice,” and above the latter being 
the warning “vote for one choice only,” 
the sample ballot containing the names of 
four senatorial candidates: State ex rel. 
Duryee v. Howell, 59 Wash. 634, 110 Pac. 
543. 

Under this section, defining a convention 
as an “organized assemblage of the electors 
or delegates representing a party or a 
principle,” and section 4830, requiring 
political parties which cast less than ten 
per cent at the last preceding election to 
nominate candidates at a convention, 
county nominees of the Progressive Party, 
which cast no votes at the last election, 
are not named at a “convention,” and are 
therefore not entitled to have their names 

laced on the general election ballot, where 
it appears that in K. county a party pri- 
mary election was held in but seven out 
of the thirty-one voting precincts to elect 
one delegate in each precinct to a state 
convention which had been called for Sep- 
tember 10th, and one delegate to a county 


convention; that no notice of a county con- 
vention was given, but that, during a 
recess at the state convention held in an- 
other county, the five delegates elected 
to the county convention, with twenty-five 
to forty others present from K. county 
meeting as a convention of assemble 

electors of K. county, nominated Progres- 
sive Party candidates for county offices, 
without any pretense of holding a county 
convention in obedience to the invitation 
to elect delegates at the party primary, 
the proceedings showing that a mass con- 
vention only was held; since such a popular 
or mass convention, held outside of the 
county without notice is not fairly repre- 
sentative, would open the door to fraud, 
and is contrary to the spirit of the direct 
primary law designed to give every oppor- 
tunity to participate in the selection of 
party nominees: State ex rel Peters v. 
Superior Court, 70 Wash. 662, 127 Pac. 310. 


§ 4798. 
See notes to § 7678. 


§ 4802. 


Under the primary law requiring a per- 
son nominated for an office by two parties 
to designate the ticket upon which he de- 
sires his name to appear, the right to be- 
come a candidate of two or more parties is 
a valuable right, and the central com- 
mittee of a political party authorized to 
fill vacancies has no power to declare a 
vacancy where the lawful nominee of two 
parties, in declining to be a candidate 
under both tickets, did not decline the 
nomination in writing in the manner re- 
quired by this section: State ex rel. Peters 
———— Court, 70 Wash. 662, 127 Pac. 


§ 4805. Application of Act—Special and Other Elections not Included. 
Hereafter, all candidates for elective offices in this state, either state, 
county, municipal, precinct or congressional, shall be nominated at a direct 
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primary election held in pursuance of this act: Provided, That this act shall 
not be held to refer to special elections for filling the vacancies of unexpired 
terms, or to election to offices of any city or town of the fourth class or for 
any school, dike, irrigation or metropolitan park district or other local im- 
provement elections, or for presidential electors: Provided, further, That the 
provisions of this act shall not apply to nomination of candidates for muni- 
cipal elective offices in cities of the first class which have adopted or may 
hereafter adopt charters under section 10, article 11 of the state constitution, 
where such charters have provided or may hereafter provide a nonpartisan 
method or methods of nominating candidates for municipal elective offices; 
and all such cities shall have the right and power to provide in their charters 
for any method or methods of nonpartisan nomination of candidates for their 


elective offices as they may desire. 
See notes to § 4794. 


Nomination certificates on recall of city 
officers, see § 7517-1. 


Under this section, which provides that 
the state primary election law shall not 
apply to nomination of candidates for 
municipal elective offices in cities of the 
first class which have adopted a non- 
partisan method of nominating candidates, 
the city clerk in such cities cannot collect 
the filing fee required by section 4808 of 
the state law, the city charter making no 
provision for the payment of such a fee: 
State ex rel. Holtzner v. Bothwell, 69 
Wash. 217, 124 Pac. 371. 


8 4808. 
See notes to § 4805. 


§ 4813. 
See notes to § 4794, 


§ 4815. 


This section amending the direct pri- 
mary law, Laws of 1907, page 464, section 
12, so as to require each elector voting at 
a primary election to declare his party 
affiliations, and providing that he shall 
receive the ballot only of the party for 
which he registered, is void as requiring a 
condition impossible of performance, the 
registration law making no prowsion for 
registration of party affiliations: State ex 
rel. Arnold v. Mitchell, 55 Wash. 513, 104 
Pac. 791. 

Laws of 1909, page 174, section 4, amend- 
ing the direct primary law, Laws of 1907, 
page 464, section 12, so as to require the 
registration of the elector’s party affilia- 
tions in order to vote at a primary elec- 
tion, is void as an amendment to the regis- 
tration law, Ballinger’s Code, section 1455, 
in that it does not set forth the section in 
full as amended and is not a complete act 
upon the subject of registration: State ex 
rel. Arnold v. Mitchell, 55 Wash. 513, 104 
Pac. 791. 


[L. 11, p. 490, § 2.] 


Laws of 1909, page 174, section 4, en- 
titled an act relating to primary elections 
and amending certain sections of the 
direct primary law, and which amends 
Laws of 1907, page 464, section 12, is void 
as an instrument of the registration law, 
in so far as it requires the registration of 
the elector’s party affiliations to entitle 
him to vote at a primary election, in that 
there is no Yeference in its title to the 
subject of registration, as required by 
constitution, article 19, section 2, and no 
reference to Laws of 1907, page 464, sec- 
tion 12, amended by the act: State ex rel. 
— v. Mitchell, 55 Wash. 513, 104 Pac. 


§ 4826. 


Under this section, relating to the elec- 
tion of precinct, county and state party 
committeemen, and the holding of party 
conventions, and providing that a conven- 
tion shal] have no power to nominate any 
candidates to be voted for at any primary 
election, a person nominated at a conven- 
tion is not thereby disqualified from after- 
ward becoming a candidate at the Septem- 
ber primaries, since to construe the law to 
have that effect would render it unconstitu- 
tional as violating constitution, article 1, 
section 4, providing that the right of peti- 
tion and of the people peaceably to as- 
semble for the common good shall not be 
abridged: State ex rel. Wells v. Dykeman, 
70 Wash. 599, 127 Pac. 218. 

As to the conclusiveness of certificates 
of nomination, sce note in 9 Ann. Cas. 916. 

As to defects in nomination papers, see 
note in 16 L. R. A. 754. 


§ 4828. 


The county auditor, charged with the 
duty of printing on the election ballots 
separately the names of judicial candidates 
who received a majority of all votes cast, 
has no such interest in the matter as to 
entitle him to maintain an action to 
secure a count of the total number of bal- 
lots cast, without which such majority can- 
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didates could not be determined, where the 
canvassing board failed to determine the 
question; since his duty as auditor is 
ministerial and limited to printing such 
names separately as affirmatively appear 
from the records of the canvassing board, 
on file in his office, to have received a 
majority of all votes cast, such returns 
being conclusive on him in the absence of 
a proceeding in behalf of any interested 
party: State ex rel. Case v. Superior Court, 
70 Wash. 428, 126 Pac. 937. 


§ 4829. : 

This section authorizes any candidate 
for nomination at a primary election to 
contest the nomination of any other candi- 
date for the same office, and provides a 
tribunal to try the question; and the fix- 
ing of the specific procedure is not essential 
to the validity of the statute, in view of 
section 69, providing that, when jurisdic- 
tion is conferred upon any tribunal, all 
the means to carry it into effect are also 
given, and if the proceedings be not 
specifically fixed, any suitable mode may 
be adopted: State ex rel. McAvoy v. Gil- 


§§ 4828—4842 


Where a primary election contest was 
filed within five days as required by this 
section, the statute prescribing no time 
for service of citation, the court has juris- 
diction, after quashing a citation, to issue 
another citation: State ex rel. McAvoy v. 
Gilliam, 60 Wash. 420, 111 Pac. 401. 

Under the express provisions of the 
primary election law, any citizen of the 
county may maintain an action to restrain 
the county auditor from illegally placing 
* the general election ballot the names 
of candidates as nominees of a political 
party who had not been legally nominated 

y such party: State ex rel. Peters v. Su- 
perior Court, 70 Wash. 662, 127 Pae. 310. 


§ 4830. 
See notes to § 4794. 


§ 4837. 


This section of the primary election 
law only adopts provisions of the statutes 
with relation to the holding of elections, 
and not general criminal statutes which 
are no part of the election laws: State v. 


liam, 60 Wash. 420, 111 Pac. 401. Robinson, 69 Wash. 172, 124 Pae. 379. 


§ 4842. Nomination of Supreme and Superior Court Judges. 

Judges of the supreme and superior courts, state senators and represent- 
atives shall not be considered state officers within the meaning of the pro- 
visions of this act relating to first choice and second choice voting. When 
there are to be elected at any general election one or more judges of the 
supreme court, or of the superior court of any county, the candidates for 
each respective office whose names are to be placed on the general election 
ticket shall be determined as follows: The number of candidates equaling the 
number of judicial positions to be filled who receive the highest number of 
votes at the primary election, and an equal number of candidates for such 
positions, providing there are such candidates, who receive the next highest 
number of votes, shall be the candidates for such respective offices and their 
names shall appear on the general election ballot under the designation of 
such respective offices: Provided, however, That where any candidate for 
any such office shall receive a majority of all votes cast at such primary elec- 
tion for such office, the name or names of such candidates receiving such 
majority shall be printed separately on the general election ballot, under the 
designation Vote for „ and the name or names of no opposing candi- 
date or candidates shall be printed on such ballot in opposition to such can- 
didate or candidates, but spaces equaling the number of such majority 
candidates shall be left following such name or names, in which the voter may 
insert the name of any person for whom he wishes to cast his ballot. Follow- 
ing the names of such majority candidates, under the designation ‘‘Vote for 
——.,’’ the names of the minority candidates who have received the highest 
number of votes at the primary election equal to twice the number of the 
remaining places to be filled shall be printed: Provided, further, That the 
secretary of state, or other proper certifying officer, in certifying to the 
several county auditors of the state the names of candidates for judicial 
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offices shall specify the names of those who have received a majority vote at 
such primary election, together with the names of the minority candidates 
who are entitled to have their names placed upon the official ballot. The 
names of all such candidates for such judicial offices shall appear on the 
general election ballot under the heading: Nonpartisan Judiciary.’’ Where 
a vacancy or other cause shall necessitate the election of a judge for a short 
term, and at the same election one or more judges are to be elected for the 
full term candidates may announce themselves for either the short or 
full term, and the ballots shall be arranged accordingly. There shall be a 
separate ballot for the candidates for nomination for such judicial offices, 
which shall be the general election ballot hereinbefore referred to, and shall 
be printed, delivered, voted and counted as hereinbefore provided for the 
general primary election ballot: Provided, That any voter shall have the 
privilege of voting this ticket alone. The form of said ballot shall be 
substantially as follows: 


NONPARTISAN JUDICIARY TICKET. 


To vote for a person make a cross (X) in the square at the BIGHT of the name of the 
person for whom you desire to vote. 


Judges of Supreme Court. Vote for... | Judges Superior Court. Vote for... 
Jobn DOs cata sc eesscsde ween Joho d 
ö cee r sec 
John Do cece ee eeee John Does we esas 


[L. 11, p. 489, § 1.] 
See notes to § 4893. 
CHAPTER VIL 
BALLOTS. 


§ 4890. Questions for Popular Vote, How Submitted. 

Whenever a proposed constitution or constitutional amendment, or other 
question is to be submitted to the people of the state for popular vote, the 
secretary of state shall duly, and not less than thirty days before election, 
certify the same to the clerk of the board of county commissioners of each 
county in the state, and the clerk of the board of county commissioners of 
each county shall include the same in the publication provided for in section 
4801. Questions to be submitted to the people of a county or municipality 
shall be advertised as provided for nominees for offices by said section, and in 
submitting said amendment or question, there shall be printed on the ballot 
a concise statement, not exceeding seventy-five words, of its essential features 
in such manner that the voters may clearly identify the proposition in which 
they are voting. Such statement shall be prepared by the attorney general 
for the secretary of state, by the prosecuting attorney for the board of county 
commissioners, and by the legal department of the municipality for the proper 
officer thereof: Provided, That where the legislature shall have prescribed any 
particular form, the same shall be used. [L. 13, p. 415, § 1.] 


§ 4893. the ballot more than once, and that the 


This section, subdivision 6, providing ‘candidate, if nominated by two or more 
that no candidate’s name shall appear on parties, may designate the party under 
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whose title he desires to appear, is a rea- 
sonable regulation of the elective franchise, 
and violates no constitutional right of the 
voter to vote for a candidate of his choice: 
State ex rel. Shepard v. Superior Court, 
60 Wash. 370, 140 Am. St. Rep. 925, 111 
Pac. 233. 

This section, subdivision 6, providing 
that the names of candidates shall not 
appear on the ballot more than once, was 
not impliedly repealed by the amendment 
of 1909 (section 4842), providing that the 
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names of judges nominated at a joint con- 
vention of several parties shall appear on 
the tickets of all the parties holding the 
joint convention; since there is no such 
conflict between the two acts as to indi- 
cate any such legislative intent: State ex 


rel. Shepard v. Superior Court, 60 Wash. 


370, 140 Am. St. Rep. 925, 111 Pac. 233. 

As to the number of times the name of 
a candidate may appear on the official bal- 
lot, see note in Ann. Cas. 1913B, 177. Also, 
see note in 37 L. B. A., N. S., 825. 


CHAPTER VII-A. 
VOTING MACHINES. 


§ 4910-1. Use of Voting Machines at Elections. 

At all state, county, city, town, township and district elections of any 
character, primary, general, special or otherwise, hereafter held in the state 
of Washington, ballots or votes may be cast, registered, recorded and counted 
by means of voting machines, as hereinafter provided. [L. 13, p. 177, § 1.] 


§ 4910-2. State Board of Voting Machine Examiners. 

The governor, the secretary of state, and the state treasurer and their 
successors in office are hereby created and constituted the state board of voting 
machine examiners. It shall be the duty of said board to examine all makes 
of voting machines submitted to it and determine whether such machines 
comply with the requirements of this act, and can safely be used by voters 
at elections under the provisions of this act. Any person or corporation own- 
ing or being interested in a voting machine may submit same to said board 
for examination, and said board shall thereupon publicly examine and report 
upon such machine, pursuant to the provisions of this act. For the purpose 
of assistance in examining such machine the said board may employ not more 
than three expert machinists at a cost of not more than ten dollars for each 
day employed. The compensation of said machinists shall be paid by the 
person or corporation submitting the machine. Within thirty days after 
completing the examination of any voting machine the board shall make 
and file with the secretary of state its report on such machine, together with 
such written or printed description and such drawings and photographs as 
shall clearly identify such machine and the mechanical operation thereof; 
and within ten days after receiving such report, the secretary of state shall 
send a copy thereof to the county commissioners of each county, to the com- 
mon council of each city, and to the board or governing body of each district 
or other municipality within the state. Any voting machine that shall re- 
ceive the approval of a majority of said board may be used for conducting 
any or all elections subject to the provisions of this act. Any machine that 
shall not receive said approval shall not be adopted for or used at any election. 
After a voting machine has been approved by said board, any change, or 
improvement therein that does not impair its accuracy, efficiency, or capacity, 
shall not render necessary a re-examination or reapproval thereof. [L. 13, 
p. 178, § 2.] 
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§ 4910-3. Definition of Terms Employed in This Act. 

The list of offices and candidates, and the statements of questions used 
on the voting machines shall be deemed an official ballot and the words 
‘ballot labels,’’ as used in this act shall mean the cards, paper, or other 
material containing the names of offices and candidates, and statements of 
questions to be voted on. The word ‘“‘diagram’’ shall mean an illustration 
of the official ballot when placed upon the machine, showing the names of 
the parties, offices and candidates, and statements of the questions in their 
proper places, together with the voting devices therefor, and shall be con- 
sidered a sample ballot. The word ‘‘question’’ shall mean a statement of 
such constitutional amendment or other proposition as shall be submitted to 
a popular vote at any election. The words “‘irregular ballot’’ shall mean the 
paper or other material on which a vote is cast for persons whose names do 
not appear on the ballot labels. The words vote indicators’’ shall mean 
those devices with which votes are indicated for parties, candidates, or for or 
against questions. The words candidate counters’’ and question counters“ 
shall mean the counters on which are registered the votes cast for candidates 
and on questions respectively. The words ‘‘public counter’’ shall mean a 
counter or other device, which shall at all times publicly indicate how many 
times the machine has been voted on at an election. The words ‘‘ protective 
counter’’ or protective devices’’ shall mean a counter or device that will 
register each time the machine is operated, and shall be so constructed, and 
so connected that it cannot be reset, altered or operated, except by operating 
the machine. The words ‘‘voting machine booth’’ shall mean the inclosure 
occupied by the voter when voting. The word ‘‘model’’ shall mean a me- 
chanically operated model of a portion of the face of the machine illustrating 
the manner of voting. The word ‘‘custodian’’ shall mean the person charged 
with the duty of testing and preparing the voting machine for the election. 
The words ‘‘statement of canvass’’ shall mean a statement and return in 
book form of the votes cast at any election, together with suitable certificates 
of its correctness. [L. 13, p. 179, § 3.] 


§ 4910-4. Requirements of Voting Machines. 

No voting machine shall be approved by the state board of voting ma- 
chine examiners unless it be so constructed as to fulfill the following require- 
ments: It shall secure to the voter secrecy in the act of voting. It shall 
provide facilities for voting for the candidates of as many political parties 
or organizations as may make nominations, and for or against as many 
questions as may be submitted. The voting devices for the candidates shall 
be arranged in separate parallel party lines, one or more lines for each party 
and in parallel office rows transverse thereto. It shall permit the voter to 
vote for any person for any office that he shall have the right to vote for 
but none other. It shall, except at primary elections, permit the voter to 
vote for all the candidates of one party or in part for the candidates of one 
party and in part for the candidates of one or more other parties. It shall, 
except at primary elections, provide means whereby the voter can by a single 
operation vote for all the candidates of one party. It shall permit the voter 
to vote for as many persons for an office as he is lawfully entitled to vote 
for but no more. It shall prevént the voter from voting for the same person 
more than once for the same office. It shall permit the voter to vote for or 
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against any question he may have the right to vote on but none other. It 
shall correctly register or record all votes cast for any and all persons and 
for or against any and all questions. It shall be provided with a lock or locks 
by which all operation of the registering mechanism can be prevented as 
soon as the polls of the election are closed. It shall be provided with a pro- 
tective counter,’’ or ‘‘protective device’’ whereby any operating or tamper- 
ing with the machine before or after the election will be detected. It shall 
be provided with a counter which shall show at all times during an election 
how many persons have voted. It shall be provided with a mechanical model, 
illustrating the manner of voting on the machine suitable for the instruction 
of voters. It may also be provided with one device for each party, for voting 
for all the presidential electors of that party by one operation, and a ballot 
label therefor containing only the words ‘‘ presidential electors’’ preceded by 
the name of that party and followed by the names of the candidates thereof 
for the offices of President and Vice President, and a registering device there- 
which shall register the vote cast for said electors when thus voted for col- 
lectively: Provided, however, That means shall be furnished whereby the 
voter can cast a vote in part for the candidates for presidential electors of 
one party and in part for those of one or more other parties or in part or 
in whole for persons not nominated by any party. [L. 13, p. 180, 5 4.] 


§ 4910-5. Voting Machines may be Adopted, Procured and Used. 

The county commissioners of any county, the common council of any 
city or town, the township board of any township or the board or governing 
body of any district or municipality, at any regular meeting or at a special 
meeting called for the purpose, may adopt, purchase, or otherwise procure, 
and provide for the use of, any voting machine approved by the state board 
of voting machine examiners; and thereafter said machine shall be used for 
voting at all primaries and elections for public offices and on all questions 
and for receiving, registering and counting the votes thereof in such election 
district or districts as such county commissioners, council or board shall di- 
rect. The county commissioners or council may, not later than forty days 
before any election, create, unite, combine, or divide one or more election 
districts or precincts for the purpose of using one or more voting machines 
therein at such election, and such uniting, combining or dividing shall be 
done in the manner now prescribed by law for the change of election districts. 
More than one voting machine may be used in the same election district. The 
number of voters to be in each of said districts or precincts shall be determined 
by said commissioners, council or board, but shall not exceed six hundred 
for each machine. [L. 13, p. 181, § 5.] 


§ 4910-6. Payment for Voting Machines. 

The county commissioners of any county, the council of any city, the 
supervisors of any town or township, or the governing board of any district 
or municipality may, on the adoption and purchase of a voting machine or 
machines, provide for the payment thereof in such a manner as they may 
deem for the best interest of the county, city, town or township, district or 
municipality, and may for that purpose issue bonds, warrants, certificates 
of indebtedness, notes or other negotiable obligations, which shall be a charge 
upon such county, city, town, township, district, or municipality, or may pay 
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for the same in cash out of the general fund or otherwise; and may make 
such contract for the purchase of such machines with regard to price, man- 
ner of purchase and time of payment as to the said officials shall seem proper, 
and in estimating the amount of taxes for the general fund, if any, such 
amount shall be added, extending over such time as may be required to fully 
pay for such machines. Such bonds, certificates, warrants, notes or other 
obligations may be issued to bear interest not to exceed five per cent per 
annum. They may be made payable at such time or times as the authorities 
may determine, but shall not be issued or sold at less than par. [L. 13, 
p. 182, § 6.] 


§ 4910-7. Printed Matter and Supplies. 

Within a proper and reasonable time before each election at which voting 
machines are to be used, the secretary of state shall prepare samples of the 
printed matter and supplies named in this section, and shall furnish one of 
each thereof to the board or official in charge of the election of each county, 
city, township or district in which the machines are to be used; such samples 
to meet the requirements of the election to be held and to suit the construc- 
tion of the machine to be used. The board or officials charged with the 
duty of providing ballots shall provide for each voting machine for each elec- 
tion the following printed matter and supplies: Suitable printed or written 
directions to the custodian for testing and preparing the voting machines 
for the election; one certificate on which the custodian can certify that he 
has properly tested and prepared the voting machine for the election; one 
certificate on which some person other than the custodian can certify that 
the voting machine has been examined and found to have been properly pre- 
pared for the election; one certificate on which the party representatives can 
certify that they have witnessed the testing and preparation of the machines; 
one certificate on which the deliverer of the machines can certify that he has 
delivered the machines to the polling places in good order; one card stating 
the penalty for tampering with or injuring a voting machine; two seals 
for sealing a voting machine; one envelope in which the keys to the voting 
machine can be sealed and delivered to the election officers, said envelope to 
have printed or written thereon the designation and location of the election 
district in which the machine is to be used, the number of the machine, the 
number shown on the protective counter thereof after the machine has been 
prepared for the election and the number or other designation on such seal 
as the machine is sealed with; said envelope to have attached to it a detach- 
able receipt for the delivery of the keys of the voting machine to the inspector 
of election; one envelope in which the keys to the voting machine can be re- 
turned by the inspector of election; one card stating the name and telephone 
address of the custodian on the day of election; two statements of canvass 
on which the election officers can report the canvass of the votes as shown 
on the voting machine together with other necessary information relating 
to the election, said statements of canvass to take the place of all tally-keepers, 
statements and returns as provided heretofore; three complete sets of ballot 
labels; two diagrams; five suitable printed instructions to the inspector of 
election; three notices to inspectors and judges of election to attend the 
instruction meetings; three certificates that the inspector and Judges of an 
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election have attended the instruction meeting, have received the necessary 
instruction, and are qualified to conduct the election with the machine. 

The ballot labels shall be printed in black ink on clear white material 
of such size and arrangement as to suit the construction of the machine: 
Provided, however, The ballot labels for questions may contain a condensed 
statement of each question to be voted on, accompanied by the words Ves“ 
and ‘‘No’’; the titles of the offices on the ballot labels shall be printed 
in type as large as the space for such office will reasonably permit, and 
where more than one candidate can be voted for an office, there shall be 
printed below the office title the words ‘‘vote for any two,’’ or such number 
as the voter is lawfully entitled to vote for out of the whole number of can- 
didates nominated. 

If the election be one at which all the candidates for the office of presi- 
dential electors are to be voted for with one device, the county commissioners 
shall furnish for each machine at least five lists of the names of the presi- 
dential electors nominated and at least fifty paper ballots with which the 
voter can vote thereon for part of the candidates for the office of the presi- 
dential electors of one party and part of the candidates therefor of one 
or more other parties or for persons for that office not nominated by any 
party. For election districts in which voting machines are to be used no 
paper ballots shall be furnished for any offices to be voted for on the ma- 
chine except as hereinafter provided. [L. 13, p. 182, § 7.] 


§ 4910-8. Instruction to Voters Before Election. 

Before each election at which voting machines are to be used the custo- 
dian shall place on public exhibition a suitable number of machines for the 
proper instruction of voters. Such machines shall be so arranged and so 
equipped with ballot labels as to best illustrate the method of voting at that 
election, and so far as practical shall contain the names of the offices to be 
filled, the names of the candidates to be voted for, together with their proper 
party designations, and statements of the questions to be voted on. Not more 
than ten nor less than three days before each election at which voting ma- 
chines are to be used the board of officials charged with the duty of pro- 
viding ballots shall publish in newspapers representing at least two political 
parties a diagram of reduced size showing the face of the voting machine 
after the official ballot labels are arranged thereon, together with illustrated 
instructions how to vote and a statement of the locations of such voting 
machines as shall be on public exhibition; or in lieu of such publication said 
board or officials may send by mail or otherwise at least three days before 
the elections a printed copy of same to each registered voter. [L. 13, p. 184, 


$ 8.] 


§ 4910-9. Instruction of Election Officials. 

The election board of each election district in which a voting machine 
is used shall consist of one inspector, two Judges and two clerks of election. 
Where more than one machine is to be used in an election district, one ad- 
ditional inspector shall be appointed for each additional machine. In any 
voting precinct or district where the number of registered voters is less than 
one hundred the election board may consist of one inspector, one judge and 
one clerk. Before each election at which voting machines are to be used, 
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the custodian shall instruct all inspectors and judges of election that are 
to serve thereat in the use of the machine and their duties in connection 
therewith; and he shall give to each inspector and judge that has received 
such instructions and is fully qualified to conduct the election with the 
machine a certificate to that effect. For the purpose of giving such instruc- 
tions, the custodian shall call such meeting or meetings of the inspectors and 
Judges as shall be necessary. Each inspector and judge shall attend such 
meeting or meetings and receive such instructions as shall be necessary for 
the proper conduct of the election with the machine; and, as compensation 
for the time spent in receiving such instruction each inspector and judge 
that shall qualify for and serve in the election shall receive the sum of one 
dollar, to be paid to him at the same time and in the same manner as com- 
pensation is paid to him for his services on election day. No inspector or 
judge of election shall serve in any election at which a voting machine is used 
unless he shall have received such instruction and is fully qualified to per- 
form his duties in connection with the machine and has received a certificate 
to that effect from the custodian of the machines: Provided, however, That 
this shall not prevent the appointment of an inspector, or judge of election 
to fill a vacancy in an emergency. [L. 13, p. 185, § 9.] 


§ 4910-10. Testing and Preparing Voting Machines for Election. 

The county commissioners of a county, the council of a city, or other 
governing body of any district in which voting machines are to be used 
shall cause same to be properly prepared therefor; and for that purpose 
shall employ for such time as is necessary one or more competent persons 
who shall be known as the voting machine custodians, who shall be sworn 
to perform their duties honestly and faithfully, and for such purpose shall 
be considered as officers of election, and shall be paid for the time actually 
spent in the discharge of their duties in the same manner and amount as 
Other election officers are paid. One custodian shall be employed for each 
twenty machines; if more than one be employed they shall be selected from 
the political parties entitled to representation on a board of election officers. 

In preparing a voting machine for an election, the custodian shall, ac- 
cording to the printed directions furnished by the county commissioners, 
council or other governing body, arrange the machine and labels therefor 
so that it will in every particular meet the requirements for voting and 
counting at such election, thoroughly test same, and certify thereto to said 
commissioners, council, or other governing body. A voting machine may be 
so arranged for an election that the names of candidates nominated inde- 
pendently may be placed in the same party row with those nominated by a 
political party entitled to the use of a party voting device, provided such plac- 
ing does not prevent such independently nominated candidates from being 
voted for individually, and provided it does not prevent or interfere with 
the operating of the party voting device of such party. It may also be so 
arranged that candidates nominated independently, or by political organiza- 
tions which have nominated but one candidate, each shall be placed in the 
same party row and voted for individually; and in that event the party 
voting device of such party row shall be locked against movement, and the 
political designations of such candidates shall be printed upon the ballot 
labels in connection with their names. 
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Before preparing the voting machine for any election, the custodian shall 
give written notice to at least three of the principal political parties stating 
the time and place where machines will be prepared, at which time one 
representative of each of such political parties shall be afforded an oppor- 
tunity to see that the machines are in proper condition for use in the election. 
Such representatives shall be sworn to faithfully perform their duties and 
shall be regarded as election officials, but shall not interfere with the custo- 
dians or assume any of their duties and shall serve without pay. When a 
machine has been so examined by such representatives, it shall be sealed with 
a numbered metal seal, and such representative shall certify to the number 
of the machine; that the public counter and all the candidate and question 
counters register. 000'“; the number registered on the protective counter, 
and the number or other designating mark on the seal. After being pre- 
pared for the election each machine shall be examined by some person other 
than the custodian preparing it and a certificate thereof filed with the 
county commissioners. The custodian shall cause all voting machines to be 
delivered to the polling places in charge of an authorized official who shall 
certify to their delivery in good order on the certificate furnished therefor. 
After such delivery the county commissioners or council shall provide proper 
protection therefor. The county commissioners, council, board, or officials, in 
charge, shall provide a lantern or proper light for every machine, which light | 
shall be in good order and give sufficient light to enable voters while in the 
booth to read the ballot labels, and suitable for use by the election officers in 
examining the counters. [L. 13, p. 186, § 10.] 


§ 4910-11. Delivery of Election Supplies and Keys. 

The board of officials having charge of the elections, shall cause to be 
delivered to the inspector or one of the judges of election not later than 
forty-five minutes before the time for opening the polls the kevs for the 
voting machine, which shall be delivered in a sealed envelope on which shall 
be written the designation and location of the election district, the number 
of the voting machine, the number or other designative mark on the seal, 
and the number registered on the protective counter as reported by the cus- 
todian for which a receipt shall be taken on the blank attached thereto, two 
diagrams, one extra set of ballot labels, one envelope containing seal for 
sealing the machine after the polls are closed, one envelope for the return 
of the keys, two statements of canvass, and all other supplies necessary for 
conducting the election. [L. 13, p. 188, § 11.] 


§ 4910-12. Opening the Polls. 

The election officers of each election district in which a voting machine 
is to be used shall meet at the polling place thereof at least forty-five minutes 
before the time set for opening the polls, and before unlocking the machine 
for voting shall proceed as follows: They shall see that the voting machine 
is placed where it can be conveniently attended by the election officers and 
conveniently operated by the voters, and where, unless its construction re- 
quires otherwise, the ballot labels thereon can be plainly seen by the election 
officers and the public when not being voted on. They shall see that the model 
is placed where each voter can conveniently operate it and receive instructions 
thereon as to the manner of voting, before entering the machine booth. They 
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shall post one diagram inside the polling room and one outside, in places where 
the voters can conveniently examine them. They shall see that the lantern 
or other means provided for giving light is in such condition that the voting 
machine is sufficiently lighted to enable voters to readily read the names on 
the ballot labels. They shall see that the ballot labels are in the proper places 
on the machine. They shall see if the number or other designating mark on 
the seal sealing the machine, also the number registered on the protective 
counter agree with the number written on the envelope containing the keys; 
and if same do not agree they shall at once notify the custodian and delay 
unlocking the machine and opening the polls until he shall have re-examined 
the machine. If such numbers or marks do so agree the election officers shall 
then proceed to see if the public counter and all the candidate and question 
counters register ‘‘000.’’ If any of such counters shall be found to register 
some number other than ‘‘000,’’ the judge of election shall at once notify 
the custodian who shall set such counter at ‘‘000.’’ After performing their 
duties as provided in this section, the election officers shall certify thereto in 
the appropriate places on the statement of canvass as provided thereon. 
When the polls are declared open, the inspector or judge of election shall 
break the seal and unlock the machine for voting. [L. 13, p. 188, § 12.] 


§ 4910-13. Conducting the Election. 

Before each voter enters the voting machine [booth] each clerk shall 
insert in his list of voters opposite the voter’s name the letter V and the num- 
ber of his vote. The election officers shall, so far as possible, inform him how 
to operate the machine and illustrate same upon the model, and call his atten- 
tion to the diagram. No voter shall remain within the voting machine booth 
longer than two minutes, and if he shall refuse to leave at the end of that 
time, he shall be removed by the election officers: Provided, however, That 
they may grant him a longer time if other voters are not waiting to vote. 
Whenever a voter who has the right to vote only on certain offices and certain 
questions shall enter the machine, the election officer shall so adjust same that 
he can vote on such office and questions, but on no others. If any voter shall, 
in the presence of the election officers, declare that by reason of physical dis- 
ability he is unable to register or record his vote upon the machine, two elec- 
tion officers of opposite political parties shall enter the voting machine [booth] 
with him and indicate and register his vote for such candidates and for or 
against such questions as he shall designate. If any voter shall, after enter- 
ing the voting machine [booth], ask for information regarding its operation, 
the election officers shall give him such necessary information. Any election 
officer who shall deceive any voter in registering or recording his vote under 
this section, or who shall register or record such vote in any other way than 
as designated by such voter, or who shall give information to any person as 
to what candidates or for or against what questions such voters voted, or who 
shall seek to suggest or persuade any voter to vote for any party, or for any 
candidate, or for or against any question shall be guilty of a felony and shall 
be punished by being fined not less than fifty dollars nor more than five hun- 
dred dollars or imprisoned in a state prison for not less than six months or 
more than one year or by both such fine and imprisonment. Except as herein 
provided for in cases of physically disabled voters, the operation of voting 
shall be secret. The election officers shall occasionally examine the face of 
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the machine and the ballot labels to determine if same have been injured or 
tampered with. No voter shall be permitted to enter the machine booth or 
move the operating lever more than once. 

In case any voting machine used in any election district shall, during 
or before the time the polls are opened, become injured so as to render it 
inoperative in whole or in part, it shall be the duty of the judge immediately 
to give notice thereof to the officials charged with the care of the machine, 
and it shall be the duty of said official, if possible, to repair the machine at 
once, or to substitute another machine for the injured machine; and, at the 
elose of the polls, if a machine has been so substituted the records of both 
machines shall be taken and the votes shown on their corresponding counters 
shall be added together in ascertaining the result of the election. If no other 
machine can be procured for use at such election, and the injured machine 
cannot be repaired in time for further use at such election the officers of 
said election may permit the use of unofficial paper ballots by the voters, 
which ballots may be received by the election officers, and placed by them in 
a receptacle, to be provided therefor and counted with the votes registered 
on the voting machine, and the result declared the same as though there had 
been no accident to the voting machine; any marking of such unofficial ballots 
by the voters which shall clearly indicate their intentions shall be deemed a 
proper and sufficient method of marking such ballots; the unofficial ballots 
thus voted shall be preserved and returned to the county commissioners, city 
council or other governing body, with a certificate or statement setting forth 
how and why the same came to be voted. For this purpose the printed dia- 
gram of reduced size referred to in section 4910-8, may be used if such 
can be procured. [L. 13, p. 189, § 13.] 


§ 4910-14. Canvassing the Vote. 

At the hour for closing the polls, the judge of election shall declare the 
polls of the election closed and shall not permit any further operation of the 
machine except provided as follows, namely: That such voters as shall at the 
hour of closing be within the polling-room and awaiting their turn to vote 
shall be considered as having begun the act of voting and shall be permitted 
to cast their votes upon the machine. As soon as such voters have voted, the 
election officers shall lock and seal the machine, unlock and open the doors 
of the counter compartment, and canvass the votes registered on the counters 
therein and the votes recorded on or in the device or devices for voting for 
persons not nominated and shall make two statements of canvass thereof in 
the following manner: One election officer shall call the designating number 
and letter of each candidate’s counter in the order given on the statement of 
canvass, and another election officer under the scrutiny of one of a different 
political party shall repeat such number and letter as it is read, and announce 
the vote registered on such counter, which shall thereupon be entered in ink 
on each of the statements of canvass. The canvass of each office shall be 
completed before proceeding to the next. The vote on each question shall 
be canvassed in the same manner. The votes cast on the irregular ballots 
shall then be canvassed. All votes for persons whose names do not appear 
on the ballot labels must be cast in the proper places on or in the device for 
irregular ballots; and all votes for persons whose names do appear upon the 
ballot labels must be cast on the counters therefor, and any votes not so cast 
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shall not be counted: Provided, however, That all elections at which presi- 
dential electors are voted for with one device, the voter may vote on or in 
the device for irregular ballots in part for the presidential electors of one 
party and in part for those of one or more other parties, or in part or in 
whole for persons not nominated by any party. After completing and writ- 
ing down the canvass of the votes cast, the election officers shall verify the 
same by comparing the figures on the statements of canvass with the figures 
on the counters in the machine and the names recorded on or in the device 
for voting for persons not nominated, and shall then certify, in the appro- 
priate place on each of these statements of canvass, as to the number of 
voters that voted at the election as shown by the poll list and by the number 
registered on the public counter; the number registered on the protective 
counter and the number of other designating marks on the seal with which 
the machine has been sealed. After completing and certifying to the state- 
ments of canvass, the inspector or a judge shall read therefrom in a distinct 
voice the name of each candidate, the designating number and letter of his 
counter as stated thereon, and the vote entered for each; also the vote for 
and against each question. During the canvassing and announcing of the 
vote, the counter compartment shall remain open, and opportunity shall be 
given any person lawfully present to examine the counters to determine the 
correctness of the vote as announced. The counter compartment shall then 
be locked and all the keys of the machine shall be delivered in a sealed enve- 
lope to the officers or board in charge of the election. One copy of the state- 
ment of canvass shall be delivered forthwith in a sealed envelope to the office 
of the county auditor, city comptroller, city clerk, or other governing body, 
and if the election be one at which state or county officers are voted for, one 
copy of the returns shall be delivered in a sealed envelope to the county clerk. | 
[L. 13, p. 191, § 14.] 


§ 4910-15. Provisions for Recanvass of Vote. 

The registering mechanism of each voting machine used in any election 
shall remain locked and sealed against operation for a period of thirty days 
following such election: Provided, however, That whenever it shall appear 
that there is a discrepancy in the returns of any election district, the county 
commissioners, council, board or other governing body shall summon the in- 
spector and judges of election thereof, who shall in their presence make a 
record of the number or other designating mark on the seal, and the number 
on the protective counter, open the counter compartment, and, without unlock- 
ing said machine against voting, shall recanvass the vote cast thereon. Before 
making such recanvass the county commissioners, council or board, shall give 
notice in writing to the custodian and to each political party or organization 
that shall have nominated candidates for the election, of the time and place 
where said recanvass.is to be made; and each of such political parties or 
organizations may send two representatives to be present at such recanvass. 
If, upon such recanvass, it should be found that the original canvass of the 
returns has been correctly made from the machine, and that the discrepancy 
still remains unaccounted for, the county commissioners, council, board or 
other governing body, with the assistance of the custodian, shall in the pres- 
ence of the said inspector and judges of election and the authorized repre- 
sentatives of the several political parties or organizations, unlock the voting 
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and counting mechanism of said machine and proceed to thoroughly examine 
and test the machine to determine and reveal the true cause or causes, if any, 
of the discrepancy in the returns from said machine. Before being tested 
the counters shall be set at ‘‘000,’’ after which each counter shall be operated 
at least one hundred times. After the completion of said examination and 
test, the custodian shall then and there prepare a statement in writing giving 
in detail the result thereof, and said statement shall be witnessed by the per- 
sons present and shall be filed with the officer or board in charge of the elec- 
tion. [L. 13, p. 193, 8 15.] 


§ 4910-16. Penalty for Injuring or Tampering With a Voting Machine. 

Any person who shall tamper with or in jure or attempt to injure any 
voting machine to be used or being used in an election, or who shall prevent 
or attempt to prevent the correct operation of such machine, or any unauthor- 
ized person who shall make or have in his possession a key to a voting machine 
to be used or being used in an election, shall be guilty of a felony and shall 
be punished by a fine of not less than one hundred dollars or more than five 
hundred dollars or imprisonment in the state prison for not less than one 
year or more than five years, or both such fine and imprisonment. [L. 13, 
p. 194, § 16.] 


§ 4910-17. Joint Purchase and Use of Machine. 


In purchasing the necessary voting machines to be used at general, pri- 
mary or other elections, as herein provided, the board of county commis- 
sioners of the several counties, and the legislative bodies of the incorporated 
cities, towns or districts therein, may by agreement entered into by said 
board of county commissioners and the legislative body of any incorporated 
city, town or district in such county, provide for the Joint purchase and 
subsequent ownership thereof, and for the care, maintenance and use of the 
same. [L. 13, p. 194, § 17.] 


§ 4910-18. Primary and Election Laws Made Applicable to Use of Voting 
Machines. 

All the provisions of the primary and election laws and of any city char- 
ter or ordinance not inconsistent with this act shall apply to all elections in 
districts or precincts where voting machines are used; and any provisions of 
law or of any city charter or ordinance which conflict with the use of such 
machines as herein set forth, shall not apply to the districts or precincts in 
which voting machines are used; and all acts or parts of acts or city charters 
or ordinances in conflict with any of the provisions of this act, shall be of no 
force or effect in election districts or precincts where voting machines are 
used. [L. 13, p. 194, § 18.] 


CHAPTER VIII. 
OPENING POLLS AND VOTING. 


$ 4911. ply with the statutory requirements that 
; tain number of election officers be 

Where it does not appear that a fair „ i 5 
election has been prevented, an election is nig po gett an a aa pret 
not invalidated by reason of the failure 15 8 ey gee ge z ar na 
of the election officers to observe or com- ey take an oath of office, or that the 
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polls be opened on time and kept open dur- As to the validity of ballot cast at 
ing the time prescribed by law, since the election after time for closing polls, see 
provisions are directory merely: Murphy note in Ann. Cas. 1913B, 166. 

v. Spokane, 64 Wash. 681, 117 Pac. 476. 


CHAPTER IX-A. 
THE RECALL 


§ 4940-1. Charges—How Formed. 

Whenever any legal voter or committee or organization of legal voters 
of the state or of any political subdivision thereof shall desire to demand 
the recall and discharge of any elective public officer of the state or of 
such political subdivision, as the case may be, under the provisions of sec- 
tions 33 and 34 of article 1 of the constitution, he or they shall prepare 
a typewritten charge, reciting that such officer, naming him and giving 
the title of his office, has committed an act or acts of malfeasance, or an act 
or acts of misfeasance while in office, or has violated his oath of office, or 
has been guilty of any two or more of the acts specified in the constitution 
as grounds for recall, which charge shall state the act or acts complained of 
in concise language, without unnecessary repetition, and shall be signed by 
the person or persons making the same, give their respective postoffice ad- 
dresses, and be verified under oath that he or they believe the charge or 
charges to be true. [L. 13, p. 454, §1.] 


§ 4940-2. Charges Where Filed. 

In case the officer whose recall is to be demanded be a state officer, the 
person making the charge shall file the same with the secretary of state. In 
case the officer whose recall is to be demanded be a county officer, the person 
or persons making the charge shall file the same with the county auditor. In 
case the officer whose recall is to be demanded be an officer of an incorporated 
city or town, the persons making the charge shall file the same with the clerk 
of said city or town. In case the officer whose recall is to be demanded is an 
officer of any other political subdivision of the state, the persons making the 
charge shall file the same with the officer whose duty it is to receive and file 
petitions for nomination of candidates for the office concerning the incumbent 
of which the recall is to be demanded. [L. 13, p. 454, § 2.] 


§ 4940-3. Ballot Synopsis of Charges. 

If the acts complained of in the charge are acts of malfeasance or misfea- 
sance while in office, or a violation of the oath of office, as specified in the con- 
stitution, the officer with whom the charge is filed shall formulate a ballot 
synopsis of such charge of not to exceed two hundred words, which shall set 
forth the name of the person charged, the title of his office, and a concise state- 
ment of the elements of the charge, and shall notify the persons filing the charge 
of the exact language of such ballot synopsis, and attach a copy thereof to and 
file the same with the charge, and thereafter such charge shall be designated on 
all petitions, ballots and other proceedings in relation thereto by such syn- 
opsis. [L. 7138, p. 455, § 3.] 


§ 4940-4. Form of Petition. 
Upon being notified of the language of the ballot synopsis of the charge, 
the persons filing the charge shall cause to be printed on single sheets of white 
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paper of good quality twelve inches in width by fourteen inches in length 
and with a margin of one and three-fourths inches at the top for binding, 
blank petitions for the recall and discharge of such officer. Such petitions 
shall be substantially in the following form: 


WARNING. 

Every person who shall sign this petition with any other than his true 
name, or who shall knowingly sign more than one of these petitions, or who 
shall sign this petition when he is not a legal voter, or who shall make herein 
any false statement, shall be fined, or imprisoned, or both. 

Petition for the Recall of (here insert the name of the office and of the 
person whose recall is petitioned for) to the Honorable (here insert the name 
and title of the officer with whom the charge is filed). 

We the undersigned citizens of (the State of Washington or the political 
subdivision in which the recall is invoked, as the case may be) and legal 
voters of the respective precincts set opposite our respective names, respect- 
fully direct that a special election be called to determine whether or not (here 
insert the name of the person charged and the office which he holds) be re- 
called and discharged from his office, for and on account of (his having com- 
mitted the act or acts of malfeasance or misfeasance while in office, or having 
violated his oath of office, as the case may be), in the following particulars: 
(here insert the synopsis of the charge); and each of us for himself says: 
I have personally signed this petition; I am a legal voter of the State of 
Washington in the precinct and city (or town) and county written after my 
name, and my residence address is correctly stated. | 


we Residence address Precinct Cit 
Petitioner’s f Ward y 
i Street and num- name or or Count 
a6 ber if any number number town á 
(Here follow 20 numbered lines divided into columns as below). 
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2. @eeeeveeeeneeveveevdene l „% % % O % % ⁵ O „ eens | 6 6 „ O | eewotecvsavevneaesnon „„ „% „„ „% „% „%% „ „% „% „% 06 „6 „6 „ 
„ !!!!! ͤ B Isisatedecas 
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I, the undersigned, hereby certify that I am the officer of the city (town 
or precinct) of , county of , State of Washington, having the cus- 
tody of the registration books containing the signatures, addresses and pre- 
einets of the registered legal voters of said city (town or precinct); that I 
have carefully compared the signatures on the foregoing petitions with said 
registration books, and the signatures on the petitions opposite which I have 
written my initials are the signatures of legal voters of the State of Washing- 
ton, and of the political subdivision from which said officer sought to be re- 
called was elected. 

Dated the —— day of ——, 19—. 


9 


(Seal) of the city (town or precinct) of 
By „Deputy. 


IL. 13, p. 455, § 4.] 
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§ 4940-5. Certificate of Precinct Officers. 

Blank petitions for circulation in precincts where registration of voters 
is not required shall bear certificates in lieu of those contained in the fore- 
going form, which shall be signed by a justice of the peace, road supervisor, 
member of a school board or a postmaster, to the effect that he resides in 
the precinct, (naming it) and is acquainted with the legal voters thereof, 
and that he believes the signatures opposite which he has written his initials 
are the signatures of legal voters of such precinct. [L. 13, p. 456, 8 5.] 


§ 4940-6. Size of Petition. 

Each such recall petition for circulation and signing shall at the time 
of signing, certifying and filing with the officer with whom the charge is filed, 
as hereinafter in this act provided, consist of not more than five sheets with 
numbered lines for not more than twenty signatures on each sheet, with the 
prescribed warning, title and form of petition on each sheet, but with the 
prescribed form of certificate only on the last sheet, and a full, true and cor- 
rect copy of the charge against such officer referred to therein, printed on 
sheets of paper of like size and quality as the petition and firmly fastened 
together. [L. 13, p. 457, § 6.] 


§ 4940-7. Petitions Checked—Omission. 

Every recall petition, before it is filed with the officer with whom the 
charge is filed as hereinafter provided, shall be filed with the officer having 
custody of the registration books containing the signatures, addresses, and 
precincts of the registered voters of the city, town or precinct, as the case may 
be, where the persons who have signed such petition claim to be legal voters. 
Upon the filing of any such petition it shall be the duty of such officer to forth- 
with compare or cause a deputy to compare the signatures, addresses and pre- 
cinct numbers on such petition with said registration books. The officer or 
deputy making the comparison shall place his initials in ink opposite the 
signatures of those persons who are shown by the registration books to be 
legal voters, and shall certify upon the last signature sheet of such petition 
that the signatures so initialed are the signatures of legal voters of the state 
of Washington and of the political subdivision affected by such recall peti- 
tion, and shall sign such certificate and attach thereto the seal of the regis- 
tration officer, if such officer have a seal, and return such petition to the per- 
son filing the same upon demand. The omission to fill any blank shall not 
prevent the initialing or certification of any name, if sufficient information 
is given to enable the officer, by a comparison of the signatures, to identify 
the voter. Every such petition bearing the signatures of persons residing 
in precincts where registration of voters is not required, before it is filed with 
the secretary of state, shall be submitted to and initialed and certified by a 
justice of the peace, road supervisor, member of a school board or a post- 
master residing in such precinct in the form. provided in section 4940-2. 
Jt shall be the duty of such justice of the peace, road supervisor or mem- 
ber of a school board to examine, and initial and certify the signatures of 
legal voters on any such petition upon demand. [L. 13, p. 457, § 7.] 


§ 4940-8. Names Necessary—Contributions—Expenditures. 
When a person, committee or organization demanding the recall of any 
public officer shall have secured upon such recall petition the signatures of 
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a number of legal voters equal to twenty-five per cent of the total number 
of votes cast for all candidates for the office to which the officer whose recall 
is demanded was elected at the preceding election, in case such officer be a 
state officer, an officer of a city of the first class, a member of a school board 
in a city of the first class, or a county officer of a county of the first, 
second or third class; or the signatures of a number of legal voters equal 
to thirty-five per cent of the total number of votes cast for all candidates 
for the office to which the officer whose recall is demanded was elected at 
the preceding election, if the officer whose recall is demanded is an officer 
of any other political subdivision, city, town, township, precinct or school 
district than those hereinbefore mentioned, or is a state senator or representa- 
tive, he or they may submit said petition to the officer with whom the charge 
is filed for filing in his office. At the time of submitting such petition the 
person, committee or organization submitting the same shall file with the 
officer to whom such petition is submitted a full, true and detailed state- 
ment, giving the names and postoffice addresses of all persons, corporations 
and organizations who have contributed or aided in the preparation of the 
charge and in the preparation, circulation and filing of the petition, with 
the amount contributed by each, and a full, true and detailed statement of 
all expenditures, giving the amounts expended, the purpose for which ex- 
pended and the names and postoffice addresses of the persons and corporations 
to whom paid, which statement shall be verified by the affidavit of the person 
or some member of the committee or organization making the charge, and 
until such statement is filed the officer shall refuse to receive such petition. 
[L. 13, p. 458, § 8.] 


§ 4940-9. Canvassing Petition—Election. 

Upon the filing of such petition in his office, the officer with whom the 
charge was filed shall stamp on each of said petitions the date of filing, and 
shall notify the persons filmg the same and the officer whose recall is 
demanded by said petition of the date when said petitions will be canvassed, 
which date shall be not less than five or more than ten days from the date 
of filing, and shall, at the time set for said canvass, in the presence of at 
least one person representing the petitioners and in the presence of the per- 
son charged, or some one representing him, if either should desire to be 
present, detach the sheets containing the signatures and certificates from the 
copies of the charge, and cause them to be firmly attached to one or more 
copies of the charge in such volumes as will be most convenient for canvass- 
ing and filing, and shall proceed to canvass and count the names of certified 
legal voters on such petitions. If he shall find the same person has signed 
more than one petition, he shall reject all signatures of such person from the 
count. If at the conclusion of the canvass and count, it shall be found 
that such petition bears the requisite number of signatures of certified legal 
voters, the officer with whom the petition is filed shall fix a date not less 
than ten or more than fifteen days after the conclusion of the canvass, for 
calling a special election to determine whether or not the officer charged shall 
be recalled and discharged from his office, and shall on said date call such 
special election, to be held not less than thirty nor more than forty days 
from the date of the call, and give notice thereof in the manner required by 
law for calling special elections in the state or in the political subdivision, 
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as the case may be. But if it be found that the petition does not contain the 
requisite number of signatures of certified legal voters, the officer shall so | 
notify the persons filing the petition, and at the expiration of thirty days 
from the conclusion of the count shall, unless prevented therefrom by the 
injunction or mandate of the courts as hereinafter provided, destroy the 
petitions. [L. 13, p. 459, § 9.] 


§ 4940-10. Illegal Signatures. 

The officer making the canvass as hereinabove provided shall keep a 
record of all names appearing on said petitions which are not certified to be 
legal voters of the state or of the political subdivision, as the case may be, 
and of all names appearing more than once on said petition, and shall 
report the same to the prosecuting attorneys of the respective counties where 
such names appear to have been signed, to the end that prosecutions may 
be had for violation of this act. [L. 13, p. 460, § 10.] 


§ 4940-11. Conduct of Elections—Form of Ballot. 

The special election to be called as hereinabove provided shall be carried 
on and conducted in the same manner as general state, county, municipal or 
other political subdivision elections, as the case may be, are conducted and 
carried on, and it shall be the duty of all officers of the state, county, munici- 
pality or other political subdivisions to provide for the holding of such 
election and the necessary places and officers, ballot-boxes, ballots, poll-books 
and returns as are required by law for holding general elections. The ballots 
at any such election shall contain a full, true and correct copy of the ballot 
synopsis of the charge hereinabove provided for, and shall be so arranged 
that any voter can, by making one cross (X) express his desire to have the 
officer charged recalled or discharged from his office, or retained therein. 
Substantially the following form shall be a compliance with the provisions 
of this section: 


RECALL BALLOT. 
(Here insert the ballot synopsis of the charge). 


FOR the recall of (here insert the name of the officer nʒ ) ) B 
AGAINST the recall of (here insert the name of the officer) es E 


[L. 13, p. 460, § 11.] 


§ 4940-12. Returns—Canvass, 

The election officers in the various precincts shall count the ballots and 
make returns thereon to the officer of the county, municipality or other politi- 
cal subdivision, as required by law for making returns of general elections: 
Provided, That in case the officer whose recall is demanded is the officer to 
whom, under the law, returns of elections are made, such returns shall be 
made to the officer with whom the charge is filed, and who called the special 
election; and in case of an election for the recall of a state officer, the county 
canvassing boards of the various counties shall canvass and return the result 
of such election to the officer calling such special election. [L. 13, p. 461, 
§ 12. ] 
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§ 4940-13. Results Published—Office Declared Vacant. 

Upon the completion of the returns of any such election to the proper 
officer, he shall cause to be published in the manner required by law for the 
publication of the results of general elections, the result of such election, and 
a majority of all votes cast at such recall election be for the recall of the 
officer charged, such officer shall thereupon be recalled and discharged from 
his office, and the office shall thereupon become and be vacant; and such 
vacancy shall be filled in the manner provided by the constitution and the 
laws of the state of Washington, or the charter and ordinances of the munici- 
pality, as the case may be. [L. 13, p. 461, 8 13.] 


§ 4940-14. Mandamus—Procedure. 

The superior court of the county constituting or containing any political 
subdivision of the state in which the recall is invoked as in this act provided 
shall have original jurisdiction to compel the performance of any act re- 
quired of any officer of such political subdivision under the provisions of 
this act, in case such officer refuse to perform the same, or to prevent the 
performance by any such officer of any act in relation to the recall not in 
compliance with the provisions of this act; and the supreme court shall have 
like original jurisdiction in relation to state officers and revisory jurisdiction 
over the decisions of the superior courts: Provided, That any proceeding to 
compel or prevent the performance of any such act shall be begun within 
ten days from the time the cause of complaint arises, and shall be consid- 
ered an emergency matter of public concern and take precedence over other 
cases, and be speedily heard and determined; and any proceeding to review 
a decision of any superior court shall be begun and perfected within fifteen 
days after such decision, and shall be by the supreme court considered an 
emergency matter of public concern, and speedily heard and determined. 
(L. 13, p. 461, 8 14.] 


§ 4940-15. False Signing. 

Every person who shall sign any recall petition provided for in this act 
with any other than his true name, shall be guilty of a felony; and every 
person who shall knowingly sign more than one of such petitions for the 
recall of any officer, or who shall sign any such petition when he is not a legal 
voter, or who shall make on any such petition any false statement as to his 
place of residence, and every registration officer who shall make any false 
report or certificate on any such petition shall be guilty of a gross mis- 
demeanor. [L. 13, p. 462, 8 15.] 


§ 4940-16. Corrupt Practices — Professional Recallers. 

Every officer who shall willfully violate any of the provisions of this 
act, for the violation of which no penalty is herein prescribed, or who shall 
willfully fail to comply with the provisions of this act; and every person who 
shall for any consideration, compensation, gratuity, reward or thing of value 
or promise thereof sign or decline to sign any recall petition, or who shall 
advertise in any newspaper, magazine or other periodical publication or in 
any book, pamphlet, circular or letter or by means of any sign, signboard, 
bill, poster, handbill or card or in any manner whatsoever, that he will either 
for or without compensation or consideration circulate, or solicit, procure or 
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obtain signatures upon, or influence or induce or attempt to influence or 
induce persons to sign or not to sign any recall petition or vote for or against 
any recall; or who shall for pay or any consideration, compensation, gratuity, 
reward or thing of value or promise thereof circulate, or solicit, procure 
or obtain or attempt to procure or obtain signatures upon any recall petition; 
or who shall pay or offer or promise to pay, or give or offer or promise to 
give any consideration, compensation, gratuity, reward or thing of value to 
any person to induce him to sign or not to sign, or to circulate or solicit, 
procure or attempt to procure or obtain signatures upon any recall petition, 
or to vote for or against any recall; or who shall by any other corrupt means 
or practice or by threats or intimidation interfere with or attempt to inter- 
fere with the right of any legal voter to sign or not to sign any recall petition 
or to vote for or against any recall; or who shall receive, accept, handle, dis- 
tribute, pay out or give away either directly or indirectly any money, con- 
sideration, compensation, gratuity, reward or thing of value contributed by 
or received from any person, firm, association or corporation having his, 
their or its residence or principal office outside of the state of Washington, 
or corporation the majority of whose stockholders are nonresidents of the 
state of Washington, for any service, work or assistance of any kind done or 
rendered for the purpose of aiding in procuring signatures upon any recall 
petition or the adoption or rejection of any recall, shall be guilty of a gross 


misdemeanor. [L. 13, p. 462, § 16.] 
CHAPTER X. 
CONTESTING ELECTIONS, 
§ 4941. would have voted for the contestant, or that 


A citizen and elector has the inherent 
right to maintain an action questioning 
the eligibility of a candidate for election 


to a public office: State ex rel. Reynolds v. 


Howell, 70 Wash. 467, 126 Pac. 954. 

As to right of private person to enforce 
by mandamus public right or duty relat- 
ing to elections, see note in 11 Ann. Cas. 
419. 

Where no notice of a special election to 
fill a vacancy was given, as contemplated 
by statute, and a candidacy therefor was 
kept secret, thirteen votes by stickers, 
out of a total of thirty-two thousand 
electors voting for other officers at the 
general election, held at the same time, is 
not such an expression of the popular will 
as to amount to an election to such office, 
or such as would dispense with the neces- 
sity of giving notice of the special election 
for that office: State ex rel. Sampson v. 
Superior Court, 71 Wash. 484, 128 Pac. 
1054. 


§ 4942. 


Under this section, a contest of a primary 
election cannot prevail by reason of the fact 
that in one election precinct the polls were 
not kept open the full time and several elec- 
tors were wrongfully excluded, one of whom 


one irregular vote was received by the con- 
testee, where, making due allowance for such 
votes, the contestee still received the high- 
est number of votes, and there was no 
showing of fraud or intentional wrong or 
that the irregularities influenced the final 
result; nor should the votes of the pre- 
cinct be thrown out because the polls were 
closed for the noon hour without any 
guard over the ballot-boxes, in the ab- 
sence of a showing that any harm resulted: 
Hill v. Howell, 70 Wash. 603, 127 Pac. 211. 

As to effect upon election of irregularity 
in opening or closing polls, see note in 
90 Am. St. Rep. 78. 


§ 4945. 


This section has no application to an 
action in equity to enjoin the canvass of 
returns of an illegal city election for the 
annexation of territory: Wilton v. Pierce 
County, 61 Wash. 386, 112 Pac. 386. 

As to power of court of equity to issue 
injunction against election, see note in 
Ann. Cas. 1912A, 723. Also note in 9 Ann. 
Cas. 123. 


§ 4946. 


Under this section and section 4949, re- 
quiring the judge to fix a date for hear- 
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ing and to give a notice thereof not less 
than ten nor more than twenty days from 
the date of the notice, the proceedings are 
timely and regular where the canvass was 
made November 23d, the contest filed No- 
vember 25th, and the order made Decem- 
ber 9th fixing December 22d as the date 
of hearing: Thomas v. Van Zandt, 56 Wash. 
595, 106 Pac. 141. 


§ 4947. 

In an election contest, the vote of an 
elector wrongfully excluded must be 
counted for the candidate for whom he 
testifies he would have voted, but can be 
counted for neither candidate when it is 
mot shown how the elector would have 
voted: Hill v. Howell, 70 Wash. 603, 127 
Pac. 211. 

In an election contest, votes shown to 
have been cast for a candidate by electors 
who could not read or write the English 
language must be deducted from the num- 
ber of votes cast for such candidate: Hill 
v. Howell, 70 Wash. 603, 127 Pac. 211. 

Electors who can read the English lan- 
guage sufficiently to read the names of the 
different candidates and mark them with- 
out extrinsic aid are qualified electors, 
although they are unable to read English 
fluently or understandingly: Hill v. Howell, 
70 Wash. 603, 127 Pac. 211. 

In an election contest, evidence that an 


unqualified voter had stated to the witness 


that she had voted for a certain candi- 
date is inadmissible as hearsay: Hill v. 
Howell, 70 Wash. 603, 127 Pac. 211, 


§ 4949. 
See notes to § 4946. 


The statute not requiring the court to 
give a notice and fix a date for hearing an 
election contest on the day the contest is 
filed, a delay from November 23d to De- 
cember 9th in so doing does not deprive 
the court of jurisdiction: Thomas v. Van 
Zandt, 56 Wash. 595, 106 Pac. 141. 

This section, requiring the issuance of a 
- citation to defendant in an election con- 
test to appear on a day fixed by the court, 


§§ 4946—4958 


is not mandatory in the sense of requirin 

an order on the day the contest is file 

or within any specified time thereafter, 
and a futile attempt to fix a day for the 
hearing, without the issuance of jurisdic- 
tional process, does not affect the jurisdic- 
tion of the court to fix another day and 
cause a citation to issue thereon: Thomas 
v. Van Zandt, 56 Wash. 595, 106 Pac. 141. 

As to equity jurisdiction of election con- 
tests, see note in Ann. Cas. 1912C, 691. 

Under this section and section 4950, pro- 
viding that the clerk shall also at the time 
issue a citation to the defendant to appear 
at the time and place specified in said 
notice, and providing the manner of service 
of the citation, the judge may cause notice 
to be given by the issuance of the citation: 
Thomas v. Van Zandt, 56 Wash. 595, 106 
Pac. 141. 

This section does not require the fixing 
of a date within twenty days from the 
date of filing of the contest: Thomas v. 
Van Zandt, 56 Wash. 595, 106 Pac. 141. 

As to notice to contestee in election con- 
tests, see note in 12 L. R. A. 705. 


§ 4950. 
See notes to § 4949. 


§ 4956. 


Under this section, providing for an ap- 

eal to the supreme court from a judgment 
in an election contest, “as in other cases, 
the appeal does not supersede the judg- 
ment unless a supersedeas bond is given 
as in other cases; section 4957, declaring 
that the certificate of election shall be 
rendered null and void by a judgment can- 
celing the same where no appeal is taken 
within ten days, merely makes the judg- 
ment a finality within that time if no 
appeal is taken, and does not give the 
appeal the effect of superseding the judg- 
ment without bond: State ex rel. Davis v. 
Superior Court, 62 Wash. 166, 113 Pac. 
277. 


§ 4957. 
See notes to § 4956. 


CHAPTER XI. 
OFFENSES AGAINST THE SUFFRAGE. 


§ 4958. Fraudulent Voting. 


If any person shall vote, or attempt to vote more than once at any 
election, or shall knowingly hand in two or more tickets together, or, having 
voted in one township, precinct, ward, or county, shall afterward, on the 
same day, vote, or attempt to vote, in another township, precinct, ward, or 
county, such person shall be guilty of a gross misdemeanor and shall be 
incapable of voting at any election or holding any office for two years there- 


after. [L. 11, p. 394, §1.] 
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§ 4959. Disqualified Persons Voting. 

If any person, knowing that he does not possess the legal qualifications 
of a voter, at any election authorized by law to be held in this state for any 
office whatever, shall vote at such election, such person shall be guilty of a 
felony. [L. 11, p. 394, §1.] 


§ 4960. Collusion of Election Officers. 

If any inspector or judge of any such election shall knowingly permit 
any elector to cast a second vote at any such election, or shall knowingly 
permit any person not a qualified elector to vote at any such election, such 
inspector or judge of election shall be guilty of a felony and be incapable 
of holding any office in this state for five years thereafter. [L. 11, p. 394, 


$ 1.] 


§ 4961. Officers Attempting to Influence Voter. 

If any inspector, Judge, or clerk of an election shall attempt to induce, 
by persuasion, menace, or reward, or promise thereof, any elector to vote for 
any person, such inspector, judge, or clerk shall be guilty of a gross mis- 
demeanor. [L. 11, p. 394, §1.] 


§ 4962. Tampering With Ballot by Officer. 

If any judge, inspector, clerk, or any other officer of an election shall 
open or mark, by folding or otherwise, any ticket presented by such elector 
at such election, or attempt to find out the names thereon, or suffer the same 
to be done by any other person, before such ticket is deposited in the ballot- 
box, such judge, inspector, or clerk shall be guilty of a gross misdemeanor. 
[L. 11, p. 394, 8 1.] 


§ 4963. Intimidating or Bribing Voter. 

If any person shall use menace, force, threat or corrupt means at or 
previous to any election held pursuant to the laws of the state toward any 
elector to hinder or deter such elector from voting at said election, or shall 
directly or indirectly offer any bribe or reward of any kind to induce any 
elector to vote for or against any person, or proposition, or shall authorize 
any person so to do, such person shall be guilty of a felony. IL. 11, p. 394, 


$ 1. 


§ 4967. Nonfeasance or Malfeasance of Election Officers. 

Every person charged with the performance of any duty under the pro- 
visions of any law of this state relating to elections, or to any September 
primary or any other primary election held pursuant to law or the provisions 
of any charter or ordinance of any town or city of this state, who willfully 
neglects or refuses to perform such duty, or who, in the performance of such 
duty, or in his official capacity, knowingly or fraudulently violates any of 
the provisions of law relating to such duty, shall be guilty of a felony. 
[L. 11, p. 394, § 1.] 


This section, being an early general the act of 1909, subsequently enacted; 
criminal statute not a part of any election hence such officers may be prosecuted for 
act, is general in its application, and ap- malfeasance under this section: State v. 
lies to the September primary election Robinson, 69 Wash. 172, 124 Pac. 379. 
for the nomination of candidates, under 
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CHAPTER XII. 
INITIATIVE AND REFERENDUM. 


§ 4971-1. Proposals—Name and Address of Submitters. 

That whenever any legal voter or committee or organization of legal 
voters of the state shall desire to propose any measure to be submitted to the 
legislature, or to the people upon initiative petition, or shall desire to order 
by petition the referendum of any act, bill or law, or any part thereof, passed 
by the legislature, he or they shall file in the office of the secretary of state 
five printed or typewritten copies of the proposed measure or of the act 
or part thereof on which a referendum is desired, accompanied by the name 
and postoffice address of the person, committee or organization proposing the 
same, and the affidavit of such person, or the affidavit of some member of 
such committee or organization that such person is, or the members of such 
committee or organization, are legal voters. Measures to be submitted upon 
initiative petition shall be filed within ten months prior to the election or 
the session of the legislature at which they are to be submitted. The secre- 
tary of state shall give to each such measure a serial number, using a separate 
series for initiative and referendum measures, respectively, and forthwith 
transmit to the attorney general a copy of such measure bearing its serial 
number, and thereafter, such measure shall be known and designated in all 
petitions, ballots and proceedings as Initiative Measure No. ——,’’ or 
Referendum Measure No. > as the case may be. [L. 13, p. 418, § 1. 


§ 4971-2. Form of Ballot Title. 

Within ten days after the receipt of any such measure the attorney gen- 
eral shall formulate therefor and transmit to the secretary of state a ballot 
title of not to exceed one hundred words, bearing the serial number of such 
measure, which ballot title may be distinct from the legislative title of such 
measure, and shall express, and give a true and impartial statement of the 
purpose of such measure, and shall not be intentionally an argument, or likely 
to create prejudice, either for or against the measure. Such ballot title 
formulated by the attorney general shall be the ballot title of such measure 
unless changed on appeal as hereinafter provided. [L. 713, p. 418, § 2.] 


§ 4971-3. Appeal—Court to Fix Title. 

Upon the filing of such ballot title in his office, the secretary of state 
shall forthwith notify the persons proposing the measure by telegraph and by 
mail of the exact language thereof. In case such persons are dissatisfied with 
said ballot title they may at any time within ten days from the filing thereof 
in the office of the secretary of state appeal from the decision of the attor- 
ney general to the superior court of Thurston county by petition setting 
forth the measure, the title formulated by the attorney general and their objec- 
tions thereto, and praying for amendment thereof. A copy of said petition, 
together with a notice that an appeal has been taken shall be served upon the 
secretary of state and upon the attorney general. Upon the filing of such 
petition on appeal the court shall forthwith, or at such time to which the 
hearing may be adjourned by consent of the appellants, examine the pro- 
posed measure, the title prepared by the attorney general and the objections 
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thereto and may hear argument thereon, and shall as soon as possible render 
its decision and certify to and file with the secretary of state such ballot 
title as it shall determine will meet the requirements of this act. The de- 
cision of the superior court shall be final, and the title so certified shall be 
the established ballot title. Such appeal shall be heard without costs to either 
party. [L. 13, p. 419, § 3.] 


§ 4971-4. Title Mailed to Proposers. 

When the ballot title shall have been finally established, the secretary of 
state shall file the instrument establishing it with the proposed measure and 
transmit a copy thereof by mail to the persons proposing the measure. There- 
after such ballot title shall be the title of the measure in all petitions, ballots 
and other proceedings, if any, in relation thereto. Upon the ballot title be- 
ing established, the persons proposing the measure may prepare and cause 
to be printed upon single sheets of white paper of good quality twelve inches 
in width and fourteen inches in length, with a margin of one and three- 
quarters inches at the top for binding, blank petitions for proposing measures 
for submission to the legislature or to the people, or for ordering legislative 
enactments to be referred to the people, as the case may be. IL. 13, p. 419, 
§ 4.) 


§ 4971-5. Petitions to Legislature—Form. 

Petitions for proposing measures for submission to the legislature at its 
next regular session, to be filed with the secretary of state not less than ten 
days before such regular session, shall be substantially in the following form: 


WARNING. 

Every person who shall sign this petition with any other than his true 
name, or who shall knowingly sign more than one of these petitions, or who 
shall sign this petition when he is not a legal voter, or who shall make herein 
any false statement, shall be punished by fine or imprisonment or both. 


INITIATIVE PETITION FOR SUBMISSION TO THE LEGISLATURE. 
To the Honorable ——, Secretary of State of the State of Washington: 

We, the undersigned citizens of the State of Washington and legal voters 
of the respective precincts set opposite our names, respectfully direct that 
this petition and that certain proposed measure known as Initiative Measure 
No. ——, and entitled (here set forth the established ballot title of the meas- 
ure), a full, true and correct copy of which is hereto attached, shall be trans- 
mitted to the legislature of the State of Washington at its next ensuing 
regular session, and we hereby respectfully petition the legislature to enact 
said proposed measure into law; and each of us for himself says: I have per- 
sonally signed this petition; I am a legal voter of the State of Washington in 
the precinct, city (or town), and county written after my name, and my resi- 
dence address is correctly stated. 
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eas Residence address.| Precinct City 
J — meny Street and num name or 8 or County 
ber, if any number s town 


I, the undersigned, hereby certify that I am the officer of the city (town 
or precinct) of county of , State of Washington, having the custody 
of the registration books containing the signatures, addresses and precincts 
of the registered legal voters of said city (town or precinct) ; that I have care- 
fully compared the signatures on the foregoing petitions with said registra- 
tion books, and the signatures on the petitions opposite which I have written 
my initials are the signatures of legal voters of the State of Washington. 

Dated, this —— day of ——, 19—. 


(Seal) of the city (town or precinct) of 
By —— ——, Deputy. 
[L. 13, p. 420, § 5.] 


§ 4971-6. Petitions to People—Form. 

Petitions for proposing measures for submission to the people for their 
approval or rejection at the next ensuing general election, to be filed with 
the secretary of state not less than four months before such general election, 
shall be substantially in the following form: 


WARNING. 
(Same form as in section 4971-5.) 


INITIATIVE PETITION FOR SUBMISSION TO THE PEOPLE. 


To the Honorable , secretary of State of the State of Washington: 

We, the undersigned citizens of the State of Washington and legal voters 
of the respective precincts set opposite our names, respectfully direct that 
that certain proposed measure known as Initiative Measure No. , entitled 
(here insert the established ballot title of the measure), a full, true and cor- 
rect copy of which is hereto attached shall be submitted to the legal voters 
of the State of Washington for their approval or rejection at the general elec- 
tion to be held on the day of ——,, A. D. 19—; and each of us for him- 
self says: I have personally signed this petition; I am a legal voter of the 
State of Washington, in the precinct, city (or town), and county written 
after my name, and my residence address is correctly stated. | 

(Followed by the same form of blanks and certificate as in section 
4971-5.) [L. 13, p. 421, S 6.] 


§ 4971-7. Petitions to Refer— Form. 

Petitions ordering that bills or parts of bills passed by the legislature 
be referred to the people at the next ensuing general election, or special elec- 
tion ordered by the legislature, to be filed with the secretary of state within 
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ninety days after the final adjournment of the session of the legislature at 
which such bill was passed, shall be substantially in the following form: 


WARNING. 
(Same form as in section 4971-5.) 


PETITION FOR REFERENDUM. 


To the Honorable , Secretary of State of the State of Washington: 

We, the undersigned citizens of the State of Washington and legal voters 
of the respective precincts set opposite our names, respectfully order and 
direct that Referendum Measure No. ——, entitled (here insert the estab- 
lished ballot title of the measure) being a (or part or parts of a) bill passed 
by the ——th legislature of the State of Washington at the last regular (spe- 
cial) session of said legislature, shall be referred to the people of the state for 
their approval or rejection at the regular (special) election to be held on the 
day of ——, A. D. 19—; and each of us for himself says: I have persen- 
ally signed this petition; I am a legal voter of the State of Washington, in 
the precinct, city (or town), and county written after my name, and my resi- 
dence address is correctly stated. 

(Followed by the same form of blanks and certificate as in section 
4971-5.) [I. ’13, p. 422, § 7.] 


§ 4971-8. Signatures—Certificate. 

Blank petitions for circulation in precincts where registration of voters 
is not required shall bear certificates, in lieu of those contained in the fore- 
going forms, to be signed by a justice of the peace, road supervisor, member 
of a school board or a postmaster, to the effect that he resides in the precinct, 
naming it, and is acquainted with the legal voters thereof and that he believes 
the signatures opposite which he has written his initials are the signatures of 
legal voters of such precinct. [L. 13, p. 422, 5 8.] 


§ 4971-9. Size of Petitions. 

Each initiative or referendum petition for circulation and signing shall 
at the time of signing, certifying and filing with the secretary of state, as 
hereinafter in this act provided, consist of not more than five sheets with 
numbered lines for not more than twenty signatures on each sheet, with the 
prescribed warning, title and form of petition on each sheet, but with the pre- 
scribed form of certificate only on the last sheet, and a full, true and correct 
copy of the proposed measure referred to therein printed on sheets of paper 
of like size and quality as the petition, firmly fastened together. [L. 13, 
p. 423, § 9.] 


§ 4971-10. Check of Petitions—Certificate. 

Every initiative and referendum petition, before it is filed with the sec- 
retary of state as hereinafter provided, shall be filed with the officer having 
custody of the registration books containing the signatures, addresses and pre- 
cincts of the registered voters of the city, town or precinct, as the case may 
be, where the persons who have signed such petition claim to be legal voters. 
Upon the filing of any such petition it shall be the duty of such officer to 
forthwith compare or cause a deputy to compare the signatures, addresses and 
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precinct numbers on such petition with said registration books. The officer or 
deputy making the comparison shall place his initials in ink opposite the sig- 
nature of those persons who are shown by the registration books to be legal 
voters, and shall certify upon the last signature sheet of such petition that 
the signatures so initialed are the signatures of legal voters of the state of 
Washington, and shall sign such certificate and attach thereto the seal of the 
registration officer, if such officer have a seal, and return such petition to the 
person filing the same upon demand. The omission to fill any blank shall 
not prevent the initialing or certification of any name, if sufficient informa- 
tion is given to enable the officer, by a comparison of the signatures, to identify 
the voter. Every such petition bearing the signatures of persons residing 
in precincts where registration of voters is not required, before it is filed with 
the secretary of state, shall be submitted to and initialed and certified by a 
justice of the peace, road supervisor, member of a school board or a post- 
master residing in such precinct in the form provided in section 4971-8. 
It shall be the duty of such justice of the peace, road supervisor or mem- 
ber of a school board to examine and initial and certify the signatures of 
legal voters on any such petition upon demand. [L. 13, p. 423, § 10.] 


§ 4971-11. Number of Signatures—Contributors—Expenditures. 

When the person, committee or organization proposing any such initia- 
tive measure or demanding any such referendum shall have secured upon 
any such initiative petition the signatures of fifty thousand legal voters or 
the signatures of legal voters equal in number to or exceeding ten per centum 
of the whole number of electors who voted for governor at the regular guber- 
natorial election last preceding, or shall have secured upon any such refer- 
endum petition the signatures of thirty thousand legal voters, or the signa- 
tures of legal voters equal in number to or exceeding six per centum of the 
whole number of electors who voted for governor at the regular gubernatorial 
election last preceding, he or they may submit said petition to the secretary 
of state for filing in his office. At the time of submitting such petition the 
person, committee or organization submitting the same shall file with the 
secretary of state a full, true and detailed statement giving the names and 
postoffice addresses of all persons, corporations and organizations who have 
contributed any moneys to aid in the preparation, publication and adver- 
tising of the measure and the preparation, circulation and filing of the peti- 
tion, with the amount contributed by each, and a full, true and detailed 
statement of all expenditures, giving the amounts expended, the purpose for 
which expended, and the names and postoffice addresses of the persons and 
corporations to whom paid, which statement shall be verified by the affidavit 
of the person or some member of the committee or organization in charge 
of the measure, and until such statement is filed with the secretary of state 
shall refuse to receive such petition. [L. 13, p. 424, §11.] 


§ 4971-12. Time for Filing Petition. 

The secretary of state upon any such petition being submitted to him 
for filing shall examine the same, and if upon examination said petition 
appear to be in proper form and to bear the requisite number of signatures 
of legal voters, and if said petition be an initiative petition proposing a 
measure to be submitted to the legislature at its next ensuing regular session 
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and is submitted for filing not less than ten days before such regular ses- 
sion, or if said petition be an initiative petition proposing a measure to be 
submitted to the people for their approval or rejection at the next ensuing 
general election and is submitted for filing not less than four months before 
such general election, or if said petition be a referendum petition ordering 
and directing that the whole or some part or parts of a bill passed by the 
legislature be referred to the people for their approval or rejection at the 
next ensuing general election or a special election ordered by the legislature, 
and such petition is submitted for filing not more than ninety days after the 
final adjournment of the session of the legislature which passed the bill, the 
secretary of state shall accept and file said petition in his office; otherwise, 
he shall refuse to file the same, but shall stamp on said petitions the word 
submitted and the date of submission, and shall retain said petitions pend- 
ing appeal. [L. 13, p. 424, § 12.] 


§ 4971-13. Appeal from Refusal of Secretary of State to File—Review. 

If the secretary of state shall refuse to file any such initiative or refer- 
endum petition when submitted to him for filing, the persons submitting the 
same for filing may, within ten days after such refusal, apply to the superior 
court of Thurston couty for a citation requiring the secretary of state to 
bring such petitions before the court, and for a writ of mandate to compel 
him to file the same. Such application shall take precedence over other cases 
and matters and shall be speedily heard and determined. If the court shall 
issue citation, and upon final hearing shall determine that the petitions are 
legal in form and apparently contain the requisite number of signatures 
and were submitted for filing within the time prescribed in the constitu- 
tion, it shall issue its mandate requiring the same to be filed in his office 
by the secretary of state as of the date of submission for filing. The de- 
cision of the superior court granting a writ of mandate shall be final and 
no appeal shall be allowed from the decision of the superior court refus- 
ing to grant a writ of mandate, but such decision may be reviewed by the 
supreme court in a writ of certiorari sued out within five days after the 
decision of the superior court, and such review shall be considered an 
emergency matter of public concern, and shall be heard and determined 
with all convenient speed, and if the supreme court shall decide that the 
petitions are legal in form and apparently contain the requisite number of 
signatures of legal voters, and were filed within the time prescribed in the 
constitution, it shall issue its mandate direct to the secretary of state, re- 
quiring that said petitions be filed in his office as of the date of submission. 
In case no appeal is taken from the refusal of the secretary of state to file 
said petitions within the time prescribed, or in case an appeal is taken and 
the secretary of state is not required to file said petitions by the mandate 
of either the superior or the supreme court, the secretary of state shall destroy 
said petitions. [L. 13, p. 425, § 13.] 


§ 4971-14. Petitions to be Volumed and Filed. 

If the secretary of state accept and file any such initiative or referendum 
petition upon its being submitted for filing or if he be required to file the 
same by the court he shall forthwith, in the presence of the governor, or, if 
the governor be absent, in the presence of some other state officer and in the 
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presence of the persons submitting such petition for filing, if such persons 
desire to be present, detach the sheets containing the signatures and certifi- 
cates and cause them all to be firmly attached to one or more printed copies 
of the proposed initiative or referendum measure in such volumes as will be 
most convenient for canvassing and filing, and shall number such volumes 
and file the same and stamp on each thereof the date of filing. [L. 13, 
p. 426, § 14.] 


§ 4971-15. Canvass of Petition. 

Upon filing such volumes of an initiative petition proposing a measure 
for submission to the legislature at its next regular session, the secretary of 
state shall forthwith in the presence of at least one person representing the 
advocates and one person representing the opponents of the proposed meas- 
ure, should either desire to be present, proceed to canvass and count the 
names of certified legal voters on such petition. If he find the same name 
signed to more than one petition he shall reject both names from the count. 
If, at the conclusion of. the canvass and count, it shall appear that such 
petition bears the requisite number of names of certified legal voters, the 
secretary of state shall transmit a certified copy of such proposed measure 
to the legislature at the opening of its session together with a certificate of 
the facts relating to the filing of such petition and the canvass thereof. 
[L. 13, p. 426, § 15.] 


§ 4971-16. Fraudulent Names. 

The secretary of state shall, while making said canvass, keep a record 
of all names appearing on said petition which are not certified to be legal 
voters and of all names appearing more than once on said petition, and shall 
report the same to the prosecuting attorneys of the respective counties where 
such names were signed to the end that prosecutions may be had for viola- 
tions of this act. [L. 13, p. 427, § 16.] 


§ 4971-17. Appeals—Review. 

Any citizen who shall be dissatisfied with the determination of the secre- 
tary of state that the petition contains or does not contain the requisite 
number of signatures of legal voters may, within five days after such deter- 
mination, apply to the superior court of Thurston county for a citation re- 
quiring the secretary of state to submit said petitions to said court for 
examination, and for a writ of mandate compelling the certification of the 
measure and petition, or for an injunction to prevent the certification thereof 
to the legislature, as the case may be, which application and all proceedings 
had thereunder shall take precedence over other cases and shall be speedily 
heard and determined. No appeal shall be allowed from the decision of the 
superior court granting or refusing to grant the writ of mandate or in- 
junction, but such decision may be reviewed by the supreme court on a writ 
of certiorari sued out within five days after the decision of the superior 
court, and if the supreme court shall decide that a writ of mandate or 
injunction, as the case may be, should issue, it shall issue such writ direct 
to the secretary of state; otherwise, it shall dismiss the proceedings, and the 
clerk of the supreme court shall forthwith notify the secretary of state of 
the decision of the supreme court. [L. 13, p. 427, §17.] 
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§ 4971-18. Canvass of Names Within Thirty Days. 

When the petition filed shall be a referendum petition or an initiative 
petition for submission of a measure to the people the secretary of state shall 
canvass and count the names on such petition within thirty days after filing 
and like proceedings shall and may be had thereon as provided in sections 
4971-15, 4971-16, and 4971-17. [L. 13, p. 428, § 18.] 


§ 4971-19. Certificate to County Auditor. 

If such referendum or such initiative petition for submission to the 
people shall be found sufficient, the secretary of state shall at the time and 
in the manner he certifies to the county auditors of the various counties the 
uames of candidates for state and district officers certify to each county 
auditor the serial numbers and ballot titles of the several initiative and refer- 
endum measures to be voted upon at the next ensuing general election or 
special election ordered by the legislature. [L. 13, p. 428, § 19.] 


§ 4971-20. Serial Number for Referendum Bills. 

Whenever any bill passed by the legislature shall be by the legislature 
referred to the people for their approval or rejection at the next ensuing 
general election or at a special election ordered by the legislature, the secre- 
tary of state shall give such bill a serial number, using a separate series, 
such series being designated Referendum Bills,“ and if the legislature shall 
not have prescribed a ballot title shall obtain from the attorney general a 
ballot title therefor in the manner provided in this act for obtaining ballot 
titles for initiative measures, and shall certify the serial number and ballot 
title of such bill to the county auditors for printing on the ballots for such 
general or special election in like manner as initiative measures for submis- 
sion to the people are certified. [L. 13, p. 428, § 20.] 


§ 4971-21. Certified by Serial Number. 

Whenever any measure proposed by initiative petition for submission 
to the legislature is rejected by the legislature or the legislature shall take 
no action thereon before the end of the regular session at which it is sub- 
mitted, the secretary of state shall certify the serial number and ballot title 
thereof to the county auditors for printing on the ballots at the next ensuing 
general election in like manner as initiative measures for submission to the 
people are certified. [L. ’13, p. 428, § 21.] 


§ 4971-22. Substitute Measure to Take Same Number. 

Whenever any measure proposed by initiative petition for submission to 
the legislature is rejected by the legislature and the legislature proposes a 
different measure dealing with the same subject, the secretary of state shal! 
give such different measure the same serial number as that borne by the 
initiative measure followed by the letter B,“ and such measure proposed 
by the legislature shall be designated as Alternative Measure No. B,”’ 
and the secretary of state shall obtain from the attorney general a ballot 
title therefor in the manner provided in this act for obtaining ballot titles 
for initiative measures, and shall certify the alternative serial number and 
ballot title of such alternative measure to the county auditors for printing 
on the ballots for the election at which such measures are to be submitted 
to the people, in like manner as initiative measures for submission to the 
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people are certified. The ballot title for such alternative measure shall be 
different from the ballot title of the initiative measure in lieu of which it 1s 
proposed, and shall indicate as clearly as possible the essential differences in 
the measure. [L. 13, p. 429, § 22.] 


§ 4971-23. Printing of Numbers and Titles on Ballots. 

It shall be the duty of the several county auditors to cause to be printed 
on the official ballots for the election at which initiative and referendum 
measures are to be submitted to the people for their approval or rejection 
the serial numbers and ballot titles, certified by the secretary of state, under 
separate headings in the order of the serial numbers. Measures proposed 
for submission to the people by initiative petition shall be under the heading, 
‘‘ Proposed by Initiative Petition’’; bills passed by the legislature and ordered 
referred to the people by referendum petition shall be under the heading, 
‘‘Passed by the Legislature and Ordered Referred by Petition’’; bills passed 
and referred to the people by the legislature shall be under the heading, 
‘‘Proposed to the People by the Legislature’’; measures proposed to the 
legislature and rejected or not acted upon shall be under the heading, Pro- 
posed to the Legislature and Referred to the People’’; measures proposed 

to the legislature and alternative measures passed by the legislature in lieu 
thereof shall be under the heading, Initiated by Petition and . 
by Legislature.’’ [L. 13, p. 429, § 23. | 


§ 4971-24. Provision for Voting—Ballot. 

Except as in the next succeeding section provided, each measure sub- 
mitted to the people for approval or rejection shall be so printed on the 
ballot, under the proper heading, that a voter can by making one cross (X) 
express his approval or rejection of such measure. Substantially the follow- 
ing form shall be a compliance with this section: | 


PROPOSED BY INITIATIVE PETITION. 
Initiative Measure No. 22, entitled (here insert the ballot title of the 


measure). 
FOR Initiative Measure No. 22......... E ana eis a 
AGAINST Initiative Measure No. 222 7 go 


[L. 13, p. 430, § 24.] 


§ 4971-25. Alternative—Ballot. 

In all cases where initiative measures proposed to the legislature have 
been rejected by the legislature and alternative measures passed by the legis- 
lature in lieu thereof the serial numbers and ballot titles of both such meas- 
ures shall be so printed on the official ballots that a voter can express 
separately by making one cross (X) for each, two preferences: first, as be- 
tween either measure and neither, and secondly, as between one and the 
other, as provided in the constitution. Substantially the following form 
shall be a compliance with the constitutional provision: 


INITIATED BY PETITION AND ALTERNATIVE BY LEGISLATURE. 


Initiative Measure No. 25, entitled (here insert the ballot title of the 
initiative measure). 
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Alternative Measure No. 25B, entitled (here insert the ballot title of the 
alternative measure). 


Vote FOR EITHER, or AGAINST BOTH. 
FOR EITHER Initiative No. 25 OR Alternative No. 253333 U 
AGAINST Initiative No. 25 AND Alternative No. 25B.... S 
and vote FOR one. 


FOR Initiative Measure No. 25..... ET e 3 eld 
FOR Alternative Measure No. 25355 e l 
IL. 13, p. 430, § 25. 


§ 4971-26. Arguments Number Selection. 

The person, persons, committee or organization filing any initiative or 
referendum petition proposing a measure, or ordering a referendum for sub- 
mission to the people, and any other citizen or committee or organization of 
citizens shall have the right at the time of filing such petition or within ten 
days after such petition has been accepted and filed, to file with the secre- 
tary of state for printing and distribution arguments advocating the proposed 
measure or referendum, and any citizen or committee or organization of 
citizens may, within twenty days after such petition has been accepted and 
filed, file an argument in opposition to such measure or referendum for print- 
ing and distribution, provided, that not more than two separate arguments 
advocating such measure or referendum and not more than three separate 
arguments in opposition thereto shall be printed by and distributed at the 
expense of the state. If more than two arguments advocating or more than 
three arguments in opposition to such measure or referendum are filed, the 
secretary of state shall forthwith notify the persons filing the arguments 
advocating or in opposition to such measure or referendum of that fact, and 
if the persons filing such arguments do not agree among themselves within 
thirty days after the acceptance and filing of such petition as to which of 
said arguments shall be printed by the state, the secretary of state shall 
select for printing, binding and distribution, in addition to the argument 
advocating such measure filed by the persons proposing the same, one addi- 
tional argument, and shall select three arguments in opposition to such 
measure, to be printed by the state. In making such selections the secretary 
of state shall select the argument advocating and the three arguments in 
opposition to the measure which he shall consider the strongest, taking into 
account the arguments proposed and the form in which they are presented. 
If in the opinion of the secretary of state any argument for or against a 
measure offered for filing contain any obscene, vulgar, profane, scandalous, 
libelous, defamatory or treasonable matter or any language tending to pro- 
voke crime or a breach of the peace, or any language or matter the circu- 
lation of which through the mails is prohibited by any act of Congress, the 
secretary of state shall refuse to file such argument: Provided, That the 
person submitting such argument for filing may appeal to a board of censors 
consisting of the governor, the attorney general and the superintendent of 
public instruction, and the decision of a majority of such board shall be 
final. Each such argument either for or against the measure shall not 
exceed two pages of the pamphlet hereinafter required to be published by 
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the state and shall contain the serial designation and number of the measure 
and state the name of the person or organization advancing it. The person 
or organization filing such argument shall at the time of filing the same de- 
posit with the secretary of state sufficient money, the amount to be estimated 
by the secretary of state, to cover the increased cost of paper for the printing 
and bin ding of such argument. In the case of measures initiated by petition 
and submitted to the legislature and alternatives passed by the legislature 
in lieu thereof, the person, committee or organization proposing the measure 
may Ii Eewise within ten days after the filing of the petition, or within ten 
days af ter the final passage of the alternative measure, file an argument in 
Support of the initiative measure, and other citizens may file arguments in 
support thereof within ten days after the final passage of the alternative 
measure, and the legislature may by resolution file an argument in support 
of the alternative measure, and other citizens may file arguments in support 
thereof. But only two arguments in support of each measure, in addition 
to the argument filed by the proponents of the measure, and by the legis- 
lature, sshall be printed by and distributed at the expense of the state, and if 
the persons filing arguments do not agree among themselves as to what argu- 
ments Shall be printed the secretary of state shall select arguments to be 
printed. Arguments for and against bills passed and referred to the people 
by the legislature, including amendments to the constitution proposed by 
the 12 Sislature, shall be filed, selected and printed in the same manner. 
IL. 13, p. 431, § 26.] 


$ 4971—27. Publication of Pamphlet. 

At least sixty days prior to any election at which any initiative or refer- 
endum measure is to be submitted to the people, the secretary of state shall 
cause to be printed in pamphlet form a true copy of the serial designation 
and Number, the ballot title, the legislative title, the full text of and the argu- 
ment for and arguments against each such measure, including amendments 
to the Constitution proposed by the legislature, to be submitted to the people 
m the foregoing order, and shall cause all of such measures to be printed 
and bound in a single pamphlet in the following order: first, those Pro- 
Poseq by Initiative Petition’’; second, those ‘‘Proposed to the People by the 
Legislature”; third, those Proposed to the Legislature and Referred to 
5 P €ople’’; fourth, those Initiated by Petition and Alternative by the 

“1Slature,” and fifth, ‘‘ Amendments to the Constitution Proposed by the 
SiSla ture.” The pages of such pamphlet shall be not larger than five 
m h th ree-fourths by eight and three-fcurths inches in size, and the outside 
an 7 Arement of the printed matter of each page shall be not less than four 
be on e-half by seven and one-third inches, including running head, and shall 
th; Tinted in eight-point Roman-faced type, set solid in two columns, each 
hea qa; ems pica to the line, separated by a pica slug, with appropriate 
thir AN gs. Said pamphlet shall be printed on No. 1 print paper weighing 
cogs Two pounds to the ream of sheets twenty-four by thirty-six inches. The 
we. E printing and binding such pamphlets shall be paid from the money 
cost © Priated for printing for the secretary of state; Provided, The increased 
linan S printing and binding such arguments shall be paid from the moneys 
and S1ted to cover the same and the balance of any such moneys, if any, 
e moneys deposited for arguments not printed shall be returned to 
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the persons depositing it respectively. Such number of pamphlets shall be 
printed as shall fill the requirements as to distribution hereinafter provided. 
It shall be the duty of the secretary of state to publish in such pamphlets a 
table of contents and a brief alphabetical index of subjects. [L. 13, p. 433, 
8 27.] 


§ 4971-28. List of Voters— Filing. P 

Not more than four nor less than three months before any election at 
which initiative or referendum measures are to be submitted to the people, 
the officer having custody of the registration books in each city, town or 
precinct where registration of voters is required shall prepare and transmit 
to the secretary of state typewritten lists of the names and addresses of the 
legal voters of such city, town or precinct, as shown by the registration books, 
and the county auditors of each county shall prepare and transmit to the 
secretary of state typewritten lists of the names and postoffice addresses of 
the legal voters in each precinct in said county where registration of voters 
is not required, as shown by the poll-books of the last preceding general elec- 
tion. The secretary of state shall notify such officers of the dates of such 
elections. [L. 13, p. 434, § 28.] 


§ 4971-29. Distribution of Pamphlets. 

Not less than fifty-five days before any election at which initiative or 
referendum measures are to be submitted to the people, the secretary of state 
shall transmit, by mail with postage fully prepaid, to every voter in the 
state whose address he has, or can with reasonable diligence ascertain, one 
copy of the pamphlet hereinabove provided for, and shall transmit by the 
least expensive means copies of such pamphlet as follows: to each county 
auditor three copies for each voting precinct in the county; to the libraries 
of each educational, charitable, penal and reformatory institution of the state 
three copies; to each state officer and member of a state board and to each 
county officer two copies; to each judge of the supreme and superior courts 
two copies; to the state library five copies; to each public library in the 
state two copies; to each member of the legislature two copies; and shall 
reserve for distribution on request such number of copies as he shall deem 
necessary. The cost of mailing or shipping said pamphlets shall be paid 
from the money appropriated for postage for the secretary of state. It shall 
be the duty of the county auditors of the several counties to transmit the 
copies of the pamphlets so furnished them to the election officers of the 
respective precincts, to be kept at the polling place throughout election day 
for the information of voters. [L. 13, p. 434, § 29.] 


§ 4971-30. Election Returns—Canvass of Votes. 

The votes on the initiative and referendum measures submitted to the 
people, as in this act provided, shall be counted, canvassed and returned by 
the regular precinct election officers, and by the county auditors, in the 
manner provided by law for canvassing and returning votes for candidates 
for state offices. It shall be the duty of the secretary of state, in the pres- 
ence of the governor, within thirty days after any such election to canvass the 
votes for each measure and certify to the governor the result thereof, and 
the governor shall forthwith issue his proclamation giving the whole number 
of votes cast in the state for and against such measure, and declaring such 
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measures as are approved by the majority of those voting thereupon, pro- 
vided that the vote cast upon such measure shall equal one-third of the total 
vote cast at such election, to be the law of the state of Washington from the 
date of such proclamation. [L. 13, p. 435, § 30.] 


§ 4971—31. Penalty. 

Every person who shall sign any initiative or referendum petition pro- 
vided for in this act with any other than his true name shall be guilty of a 
felony — Every person who shall knowingly sign more than one of such pe- 
titions For the same measure or who shall sign any such petition knowing 
that he is not a legal voter or who shall make on any such petition any false 
statement as to his place of residence, and every registration officer who 
shall make any false report or certificate on any such petition shall be guilty 
ofs gross misdemeanor. [L. 13, p. 435, § 31.] 


§ 4971—32. Professional Solicitors — Hiring Solicitors — Corruption in 
General. 

Ewery officer who shall willfully violate any of the provisions of this 
act, for the violation of which no penalty is herein prescribed, or who shall 
willflly fail to comply with the provisions of this act; and every person 
who shall for any consideration, compensation, gratuity, reward or thing of 
Value oy promise thereof sign or decline to sign any initiative or referendum 
Petition; or who shall advertise in any newspaper, magazine or other periodi- 
cal Publication or in any book, pamphlet, circular or letter or by means of 
any Sign, signboard, bill, poster, handbill or card or in any manner what- 
sever, that he will either for or without compensation or consideration cir- 
Wate, or solicit, procure or obtain signatures upon, or influence or induce or 
attempt to influence or induce persons to sign or not to sign any initiative or 
referendum petition or vote for or against any initiative or referendum 
measure; or who shall for pay or any consideration, compensation, gratuity, 
reward or thing of value or promise thereof, circulate, or solicit, procure 
hee tain or attempt to procure or obtain signatures upon any initiative or 
7 rendum petition; or who shall pay or offer or promise to pay, or give 
8 Offer or promise to give any consideration, compensation, gratuity, reward 
thing of value to any person to induce him to sign or not to sign, or to 
* “ulate, or solicit, procure or attempt to procure, or obtain signatures upon 
1 in itative or referendum petition or to vote for or against any initiative 
r “eg @rendum measure; or who shall by any other corrupt means or practice 
td threats or intimidation interfere with or attempt to interfere with the 

oe t Of any legal voter to sign or not to sign any initiative or referendum 
ation or to vote for or against any initiative or referendum measure; or 
dire Shall receive, accept, handle, distribute, pay out or give away either 

Stly or indirectly any money, consideration, compensation, gratuity, re- 


Y e 

bd or thing of value contributed by or received from any person, firm, 
oute, F tion or corporation having his, their or its residence or principal office 
stool, € of the state of Washington, or corporation the majority of whose 


Worle Olders are nonresidents of the state of Washington, for any service, 

proc Or assistance of any kind done or rendered for the purpose of aiding in 

tion Uring signatures upon any initiative or referendum petition or the adop- 

ofa Or rejection of any initiative or referendum measure, shall be guilty 
Toss misdemeanor. [L. 13, p. 436, § 32.] 
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TITLE XXX. 
ELECTRIC LIGHT AND POWER COMPANIES. 


§ 4974. 


A power and water company may con- 
domn property for the public purposes of 
municipal lighting and of electric rail- 
ways, notwithstanding it seeks to avail 
itself of this section, granting it the right 
to use for private purposes electricity 
generated for public purposes if at any 
time there should be a surplus of power 
not needed for public purposes, since it 
may anticipate future as well as present 
public needs, where it acts in good faith 
and seeks no excessive or unreasonable ap- 


Power & Water Co. v. Superior Court, 70 
Wash. 486, 127 Pac. 104. 


Sufficient public necessity for condemna- 
tion is shown where an electric light and 
power company, having agreed to furnish 
power to a town and an electric railway 
company, and contemplating other con- 
tracts for power for public purposes only, 
sought to condemn to develop ten thou- 
eand horse-power, although but a small 
part of such power was needed for the 
contracts already secured: State ex rel. 
Lyle etc. Water Co. v. Superior Court, 70 


propriation: State ex rel. Lyle Light, 


§ 4976-1. Rules for Construction. 

It shall be unlawful from and after the passage of this act for any 
officer, agent, or employee of the state of Washington, or of any county, 
city or other political subdivision thereof, or for any other person, firm or 
corporation, or its officers, agents or employees, to run, place, erect, maintain, 
or use any electrical apparatus or construction, except as provided in the 
rules of this act. 

Rule 1. No wire or cable carrying a current of less than seven hundred 
fifty (750) volts of electricity within the corporate limits of any city or town 
shall be run, placed, erected, maintained or used on any insulator the center 
of which is less than thirteen (13) inches from the center line of any pole. 
And no such wire shall be run past any pole to which it is not attached at a 
distance of less than thirteen (13) inches from the center line thereof. This 
rule shall not apply to any wire or cable where the same is run from under 
ground and placed vertically on the pole; nor to any wire or cable where 
the same is attached to the top of the pole; nor to a pole top fixture as 
between it and the same pole; nor to any wire or cable between the points 
where the same is made to leave any pole or fixture thereon for the purpose 
of entering any building or other structure and the point of attachment to 
such building or structure; nor to any jumper wire or cable carrying a cur- 
rent or connected with a transformer or other appliance on the same pole; 
nor to bridle or jumper wires on any pole which are attached to or connected 
with signal wires on the same pole; nor to any aerial cable as between such 
cable and any pole upon which it originates or terminates; nor to exclusive 
telephone or telegraph toll lines; nor to aerial cables containing telephone, 
telegraph, or signal wires, or wires continuing from same, where the cable 
is attached to poles on which no wires or cables other than the wires continu- 
ing from said cable are maintained, provided, that electric light or power 
wires or cables are in no case maintained on the same side of the street or 
highway on which said aerial cable is placed. 

Rule 2. No wire or cable used to carry a current of over seven hundred 
fifty (750) volts of electricity within the incorporate limits of any city or 
town shall be run, placed, erected, maintained or used on any insulator the 
center of which is nearer than twenty-four (24) inches to the center line of 
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any pole. And no such wire or cable shall be run past any pole to which 
it is not attached at a distance of less than twenty-four (24) inches from 
the center line thereof: Provided, That this shall not apply to any wire or 
cable where the same is run from under ground and placed vertically on the 
pole; mor to any wire or cable where the same is attached to the top of the 
pole; mor to a pole top fixture, as between it and the same pole; nor to 
any wire or cable between the points where the same is made to leave any 
pole or fixture thereon for the purpose of entering any building or other 
structure, and the point of attachment to said building or structure; nor to 
any Jumper wire or cable carrying a current or connected with transformers 
or other appliances on the same pole: Provided, further, That where said 
wire Or cable is run vertically, it shall be rigidly supported and where possi- 
ble rum on the ends of the cross-arms. 

Rule 3. No wire or cable carrying a current of more than seven hundred 
fifty (750) volts, and less than seventy-five hundred (7,500) volts of elec- 
tricity, shall be run, placed, erected, maintained or used within three (3) 
feet of any wire or cable carrying a current of seven hundred fifty (750) 
volts or less of electricity; and no wire or cable carrying a current of more 
than Seventy-five hundred (7,500): volts of electricity shall be run, placed, 
‘rected, maintained, or used within seven (7) feet of any wire or cable carry- 
mg less than seventy-five hundred (7 000) volts. 

P rovided, That the foregoing provisions of this paragraph shall not apply 
o any wire or cable within buildings or other structures; nor where the same 
wa run from under ground and placed vertically upon the pole; nor to any 
e ahh wire or cable where the same is made to leave any pole or fixture 
the. con for the purpose of entering any building or other structure, and 
~ Point of attachment to said building or structure; nor to any jumper 
"oe Or cable carrying a current or connected with a transformer or other 
appliance on the same pole. 

rowvided, That where run vertically, wires or cables shall be rigidly sup- 
Ported, and where possible run on the ends of the cross-arms. | 
rovided, further, That as between any two wires or cables mentioned in 
1, 2 and 3 of this section, only the wires or cables last in point of time 
„ laced, erected or maintained, shall be held to be in violation of the 

10mns thereof. 3 
a Rule 4. Nowire or cable used for telephone, telegraph, district messenger, 
be call Bell circuit, fire or burglar alarm, or any other similar system, shall 
less the placed, erected, maintained or used on any pole at a distance of 
irta axra three (3) feet from any wire or cable carrying a current of over 
tone andred (300) volts of electricity; and in all cases (except those men- 
arı exceptions to Rules 1, 2 and 3) where such wires or cables are run, 
trolle Þr below, or cross over or under electric light or power wires, or a 
preven Wire, a suitable method of construction, or insulation or protection to 
elect ps t contact shall be maintained as between such wire or cable and such 
sulat; light, power or trolley wire; and said methods of construction, in- 
ownin R or protection shall be installed by, or at the expense of the person 
graph the wire last placed in point of time: Provided, That telephone, tele- 
service a signal wires or cables operated for private use and not furnishing 
to the public, may be placed less than three (3) feet from any line 

S a voltage of less than seven hundred and fifty (750) volts. 
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Rule 5. Transformers, either single or in bank, that exceed a total capa- 
city of over ten (10) K. W. shall be supported by a double cross-arm, or some 
fixture equally as strong. No transformer shall be placed, erected, main- 
tained or used on any cross-arm or other appliance on a pole upon which 
is placed a series electric arc lamp or arc light: Provided, This shall not apply 
to a span wire supporting a lamp only. All aerial and underground trans- 
formers used for low potential distribution shall be subjected to an insula- 
tion test in accordance with the standardized rules of the American Institute 
of Electrical Engineers. In addition to this each transformer shall be tested 
at rated line voltage prior to each installation and shall have attached to it 
a tag showing the date on which the test was made, and the name of the 
person making the test. 

Rule 6. No wire or cable carrying more than seventy-five hundred (7,500) 
volts of electricity shall be run, placed, erected, maintained or used on 
curves or corners of greater than fifteen (15) degrees without maintaining 
guards sufficient to hold said wire or cable in case of breakage of pins or 
insulators to which the same are attached, except where said wire or cable 
terminates or dead-ends on curves or corners. 

No wire or cable, other than ground wires, used to conduct or carry elec- 
tricity, shall be placed, run, erected, maintained or used vertically on any 
pole without causing such wire or cable to be at all times sufficiently insulated 
the full length thereof to insure the protection of anyone coming in contact 
with said wire or cable. 

Rule 7. The neutral point or wire of all transformer secondaries strung 
or erected for use in low potential distributing systems shall be grounded in 
all cases where the normal maximum difference of potential between the 
ground and any point in the secondary circuit will not exceed one hundred 
and fifty (150) volts. When no neutral point or wire is accessible one side 
of the secondary circuit shall be grounded in the case of single phase trans- 
formers, and any one common point in the case of interconnected polyphase 
bank or banks of transformers. Where the maximum difference of potential 
between the ground and any point in the secondary circuit will, when 
grounded, exceed one hundred fifty (150) volts, grounding shall be per- 
mitted. Such grounding shall be done in the manner provided in Rule 33. 

Rule 8. In all cases where a wire or cable larger than No. 14 B. W. G. 
originates or terminates on insulators attached to any pin or other appli- 
ance, said wire or cable shall be attached to at least two insulators. 

Provided, however, That this section shall not apply to service wires to 
buildings; nor to wires run vertically on a pole; nor to wires originating or 
terminating on strain insulators or circuit breakers; nor to telephone, tele- 
graph or signal wires outside the limits of any incorporated city or town. 

Rule 9. All poles along which shall be run vertically any wire or cable 
used to conduct or carry a current of over two hundred fifty (250) volts shall 
be provided with steps, and no steps shall be placed on any pole nearer 
the ground than seven (7) feet. 

Rule 10. Fixtures placed or erected for the support of wires on the roofs 
of buildings shall be of sufficient strength to withstand all strains to which 
they may be subjected, due to the breaking of all wires on one side thereof, 
and, except where insulated wires or cables are held close to fire walls by 
straps or rings, shall be of such height and so placed that all of the wires 
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supported by such fixtures shall be at least seven (7) feet above any point 
of roofs less than one-quarter pitch over which they pass or may be attached, 
and nO roof fixtures or wire shall be so placed that they will interfere with 
the free passage of persons upon, over, to or from the roofs. 

Rule 11. No guy wire or cable shall be placed, run, erected, maintained 
or used within the incorporate limits of any city or town on any pole or 
apphamee te which is attached any wire or cable used to conduct electricity 
without causing said guy wire or cable to be efficiently insulated with circuit 
breakers at all times at a distance of not less than eight feet nor more than 
ten feet measured along the line of said guy wire or cable from each end 
thereof: Provided, No circuit breaker shall be required at the lower end of 
the guy wire or cable where the same is attached to a ground anchor, nor 
shall any circuit breaker be required where said guy wire or cable runs 
direct from a grounded messenger wire to a grounded anchor rod. 

Rule 12. In all span wires used for the purpose of supporting trolley 
“TeS Or series arc lamps there shall be at least two circuit breakers, one of 
which shall at all times be maintained no less than four (4) feet nor more 
than six (6) feet distance from the trolley wire or series arc lamp, and in 
cases where the same is supported by a building or metallic pole, the other 
arcuit breaker shall be maintained at the building or at the pole: Provided, 

at in span wires which support two or more trolley wires no circuit 
breaker shall be required in the span wire between any two of the trolley 
wires ; Provided, further, That in span wires supporting trolley wires at- 
tached to wooden poles only the circuit breaker adjacent to the trolley wire 
shall be required. 
ule 13. At all points where in case of a breakdown of trolley span 
the trolley wire would be liable to drop within seven (7) feet of the 
round, there shall be double span wires and hangers placed at such points. 
fy ule 14. All wires or appliances carrying a current of less than seventy- 
tion hundred (7,500) volts, inside of any building or vault, for the distribu- 
a of electrical energy, shall be sufficiently insulated, or so guarded, 
l; ed, or arranged as to protect any person from injury. All wires or ap- 
paanceg carrying a current of over seventy-five hundred (7,500) volts, shall 
= sul ated, or so located or arranged, as to protect any person from in- 
ae Or shall be protected by a grounded metallic guard screen or other 
ti ice equally as efficient, so arranged that no person may come within three 
mes the arcing distance of the given voltage of such conductor or appliance 
bee by the American Institute of Electrical Engineers for discharges 
no Ween needle points; or by a guard-rail or other device so arranged that 

Person may come within three feet of the same. | 

Rule 15. The secondary circuit of current transformers, the casings of 
swite re ntiel regulators and are light transformers, all metal frames of all 
5 boards, metal oil tanks used on oil switches except where the tank is 
fram Of the conducting system, all motor and generator frames, the entire 
shall 1 7 the crane and the tracks of all traveling cranes and hoisting devices, 

© thoroughly grounded, as provided in Rule 33. 
three h e 16. All generators and motors having a potential of more than 
form undred (300) volts shall be provided with a suitable insulated plat- 
form Or mat so arranged as to permit the attendant to stand upon such plat- 
or mat when working upon the live parts of such generators or motors. 
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Rule 17. Suitable insulated platforms or mats shall be provided for the 
use of all men while working on any live part of switchboards on which any 
wire or appliance carries a potential in excess of three hundred (300) volts. 

_ Rule 18. Every generator, motor, transformer, switch or other similar 
Piece of apparatus and device used in the generation, transmission or distri- 
bution of electrical energy in stations or substations, shall be either provided 
with a name plate giving the capacity in volts and amperes, or have this 
information stamped thereon in such a manner as to be clearly legible. 

Rule 19. In all cases there shall be two switches used at the station or 
substation in each feeder for the transmission of electrical energy at constant 
potential of seven hundred fifty (750) volts or over; one shall be an oil switch 
80 situated as to insure the safety of the person operating the same; the other 
shall be a disconnecting switch: Provided, That oil switches shall not be 
required in direct current feeders. 

Rule 20. When lines of seven hundred fifty (750) volts or over are cut 
out at the station or substation to allow employees to work upon them, they 
shall be short-circuited and grounded at the station, and shall in addition, 
if the line wires are bare, be short-circuited, and where possible grounded 
at the place where the work is being done. 

Rule 21. All switches installed with overload protection devices, and all 
automatic overload circuit breakers must have the trip coils so adjusted 
as to afford complete protection against overloads and short circuits, and the 
same must be so arranged that no pole can be opened manually without 
opening all the poles, and the trip coils shall be instantly operative upon 

osing. 

Rule 22. All feeders for electric railways must, before leaving the plant 
or substation, be protected by an approved circuit breaker which will cut 
off the circuit in case of an accidental ground or short circuit. 

Rule 23. There shall be provided in all distributing stations a ground 
detecting device. 

Rule 24. There shall be provided in all stations, plants, and buildings 
herein specified warning cards printed on red cardboard not less than two 
and one-fourth by four and one-half inches in size, which shall be attached to 
all switches opened for the purpose of linemen or other employees working 
on the wires. The person opening any line switch shall enter upon said 
card the name of the person ordering the switch opened, the time opened, 
the time line was reported clear and by whom, and shall sign his own name. 

Rule 25. No manhole containing any wire carrying a current of over 
three hundred (300) volts shall be less than six (6) feet from floor to inside 
of roof; if circular in shape it shall not be less than six feet in diameter; 
if square it shall be six feet from wall to wall: Provided, however, That this 
paragraph shall not apply to any manhole in which it shall not be required 
that any person enter to perform work: Provided, further, That the foregoing 
provisions of this paragraph shall not apply where satisfactory proof shall 
be submitted to the proper authorities that it is impracticable or physically 
impossible to comply with this law within the space or location designated by 
the proper authorities. 

Rule 26. All manholes containing any wires or appliances carrying elec- 
trical current shall be kept in a sanitary condition, free from stagnant water 
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or seepage or other drainage which is offensive or dangerous to health, either 
by sewer connection or otherwise, while any person is working in the same. 

Rule 27. No manhole shall have an opening to the outer air of less than 
twenty-six (26) inches in diameter, and the cover of same shall be provided 
with vent hole or holes equivalent to three square inches in area. 

Rule 28. No manhole shall have an opening which is, at the surface of 
the ground, within a distance of three (3) feet at any point from any rail 
of any railway or street-car track: Provided, That this shall not apply where 
satisfactory proof shall be submitted to the proper authorities that it is 
impracticable or physically impossible to comply with the provisions of this 
paragraph: Provided, That in complying with the provisions of this rule 
only the construction last in point of time performed, placed or erected shall 
be held to be in violation thereof. | 

Rule 29. Whenever persons are working in any manhole whose opening 
to the outer air is less than three (3) feet from the rail of any railway or 
street-car track, a watchman or attendant shall be stationed on the surface 
at the entrance of such manhole at all times while work is being performed 
therein. | 

Rule 30. There shall be provided proper cutout switches on all primary 
and secondary wires in all manholes where the wires are connected with 
transformers or other electrical devices therein. 

Rule 31. All persons employed in manholes shall be furnished with in- 
sulated Platforms so as to protect the workmen while at work in the man- 
holes : Provided, That this paragraph shall not apply to manholes contain- 
ing only telephone, telegraph or signal wires or cables. 

Rule 32. No work shall be permitted to be done on any live wire, cable 
or appliance carrying more than seven hundred fifty (750) volts of electricity 
by lesg than two competent and experienced persons, who, at all times while 
Perform ing such work shall be in the same room, chamber, manhole or other 
p lace in which, or on the same pole on which, such work is being done: 
Provided, That in districts where only one competent and experienced per- 
800 ig regularly employed, and a second competent and experienced person 
mot be obtained without delay at prevailing rate of pay in said district, 

such Work shall be permitted to be done by one competent and experienced 
person anda helper who need not be on the same pole on which said work 
being Cone. 

„ No Work shall be permitted to be done in any manhole or subway on any 
live wire, cable or appliance carrying more than three hundred volts of elec- 
tricity by less than two competent and experienced persons, who at all times 
while Performing such work shall be in the same manhole or subway in which 
such Worle ig being done. 

f lona 33. The grounding provided for in these rules shall be done in the 

Ing manner: by connecting a wire or wires not less than No. 6 B. & S. 
a to 3 water-pipe of a metallic system outside of the meter, if there 
ae or to a copper plate one-sixteenth inch thick and not less than three 
to a, Six feet area buried in coke below the permanent moisture level, or 
ourre er device equally as efficient. The ground wire or wires of a direct 

System of three or more wires shall not be smaller than the neutral 
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wire at the central station, and not smaller than a No. 6 B. & S. gauge else- 
where: Provided, That the maximum cross-section area of any ground wire 
or wires at the central station need not exceed one million circular mils. 
The ground wires shall be carried in as nearly a straight line as possible, 
and kinks, coils and short bends shall be avoided: Provided, That the provi- 
sions of this rule shall not apply as to size to ground wires run from instru- 
ment transformers or meters. [L. 13, p. 397, § 1.] 


§ 4976-2. Copy of Act to be Posted. 

A copy of this act printed in a legible manner shall be kept posted in 
a conspicuous place in all electric plants, stations and storerooms. IL. 13, 
p. 407, § 2.] 


§ 4976-3. Time to Comply. 

All wires, cables, poles, electric fixtures or appliances of every kind or 
nature being used or operated at the time of the passage of this act shall be 
changed, and made to conform with the provisions of this act on or before 
five (5) years from the date of its passage. 

Provided, however, That the public service commission of Washington 
shall have power, upon notice and hearing, to order and require the erection 
of all guards, protective devices, and methods of protection which in the 
judgment of the commission are necessary and should be constructed previous 
to the expiration of the time fixed in this section: Provided, however, That 
it shall be lawful to place additions, wires, cables, electrical fixtures or ap- 
pliances upon existing poles or cross-arms so long as the new construction 
shall be made to conform to the provisions of this act. 

Provided, further, That nothing in this act shall apply to manholes al- 
ready constructed, except the provisions for guards, sanitary conditions, 
drainage and safety appliances specified in Rules 20, 24, 26, 29, 30, 31 and 
32. [L. 713, p. 407, § 3.] 


§ 4976-4. Change of Rules—Violations. 

It shall be the duty of the public service commission of Washington to 
enforce all the provisions and rules of this act and it is hereby empowered 
upon hearing to amend, alter and change any and all rules herein contained, 
or any part thereof, and to supplement the same by additional rules and re- 
quirements, after first giving reasonable public notice and a reasonable 
opportunity to be heard to all affected thereby: Provided, That no rule amend- 
ing, altering or changing any rule supplementary to the rules herein con- 
tained shall provide a less measure of safety than that provided by the rule 
amended, altered or changed. 

A violation of any rule herein contained or of any rule or requirement - 
made by the commission which it is hereby permitted to make shall be deemed 
a violation of this act. [L. 13, p. 408, § 4.] 


§ 4976-5. Rules of Public Service Commission—Effect. 

Every public service company, county, city, or other political subdivision 
of the state of Washington, and all officers, agents and employees of any pub- 
lic service company, county, city, or other political subdivision of the state 
of Washington, shall obey, observe and comply with every order, rule, direc- 
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tion OF requirement made by the commission under authority of this act, so 
long aS the same shall be and remain in force. Any public service company, 
county, city, or other political subdivision of the state of Washington, which 
shall Vi Olate or fail to comply with any provision of this act, or which fails, 
omits Or neglects to obey, observe or comply with any order, rule, or any 
direction, demand or requirement of the commission, pursuant to this act, 
shall be subject to a penalty of not to exceed the sum of one thousand dollars 
for each and every offense. Every violation of any such order, direction or 
requirement of this act shall be a separate and distinct offense, and in case 
of a Continued violation every day’s continuance thereof shall be and be 
deeme d to be a separate and distinct offense. [L. 13, p. 408, § 5.] 


§ 497 6—6. Penalty. 

Very officer, agent or employee of any public service company, the 
state of Washington, or any county, city, or other political subdivision of the 
state of Washington, who shall violate or fail to comply with, or who pro- 
cures, aids or abets any violation by any public service company, the state 
of W ashington, or any county, city or other political subdivision of the state 
of W ashington, of any provision of this act, or who shall fail to obey, observe 
or com ply with any order of the commission, pursuant to this act, or any pro- 
vision of any order of the commission, or who procures, aids or abets any 
such public service company, the state of Washington, or any county, city, 
or other political subdivision of the state of Washington, in its failure 
to obey, observe and comply with any such order or provision, shall be 
gulty of a gross misdemeanor. [L. 13, p. 409, § 6.] 
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TITLE XXXI. 
FENCES. 


§ 4977. 

At common law a tenant was not bound 
to fence against the cattle of his neighbor, 
who was answerable for any trespass com- 
mitted: Kobayashi v. Strangeway, 64 Wash. 
86, 116 Pac. 461. 

The fence law requires an owner of in- 
closed lands to fence only against stock 
lawfully at large, and not against stock in 
an adjoining inclosed field; and where the 
owner of stock in his own inclosure does 
not avail himself of the statutory provi- 
sions for the maintenance of a division 
fence, the common-law rule applies, and he 
is liable for trespass by reason of the 
failure of the division fence to restrain 


his stock: Kobayashi v. Strangeway, 64 
Wash. 36, 116 Pac. 461. 

The intent of the fence act of 1863, con- 
strued with reference to conditions then 
existing, was to require fencing stock at 
large on the public domain, and not to 
change the common-law rule as to fences 
dividing inclosed fields when not erected 
pursuant to the statute governing division 
fences: Kobayashi v. Strangeway, 64 Wash. 
36, 116 Pac. 461. 

As to the effect of statute prohibiting 
recovery for damages done by the tres- 
passing cattle on unfenced land, see note 
in 9 Ann. Cas. 1095; and see note in 64 
Am. St. Rep, 513. 
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TITLE XXXIII 
FINANCE. 


CHAPTER VI. 
STATE EDUCATIONAL FUNDS. 


§ 5049-1. Higher Educational Institutions Defined. 

The terms State Institutions of Higher Education’’ as used in this 
act shall include the University of Washington, the Washington State Col- 
lege, tthe State Normal School at Cheney, the State Normal School at Ellens- 
burg, and the State Normal School at Bellingham. [L. 11, p. 340, § 1.] 


$ 5049-2. Funds Created. 
There is hereby created a fund to be known as the University Fund’’; 
a fund to be known as the Washington State College Fund“; a fund to be 
Rown as the Cheney Normal School Fund’’; a fund to be known as the 
Ellensburg Normal School Fund’’; and a fund to be known as the ‘‘Belling- 
ham Normal School Fund.” IL. 11, p. 340, § 2.] 


$ 5049-3. Payment. 

_ All moneys arising from the tax herein directed to be levied for the 
said several institutions of higher education shall be paid into the respective 
fonds hereby created. [L. 11, p. 340, § 3.] 


$ 50494 Tax Levy. 

T he state board of equalization shall, beginning with the fiscal year 1912 
and annually thereafter, at the time of levying taxes for state purposes, levy 
upon all property subject to taxation a tax of forty-seven and one-half one- 
hundredths (4714-100) of one mill for the State University Fund; thirty- 
two and one-half one-hundredths (3214-100) of one mill for the Washington 
State College Fund; nine one-hundredths (9-100) of one mill for the Cheney 
oaa] School Fund; seven one-hundredths (7-100) of one mill for the 

lensburg Normal School Fund; and nine one-hundredths (9-100) of one 
n for the Bellingham Normal School Fund. After January 1, 1916, it 
e the duty of the governor upon request of the president of any of the 

tions of higher learning to appoint a commissioner of five members to 
Sate reasons for changing the levy herein provided for, and to report 


[L in in time for action, if any is necessary, by the legislature of 1917. 
14, p. 340, § 4. 


$ 50495. Use of Funds. 


funds sums of money produced by said tax shall be placed in said several 

vided And hereby set apart for the use of the several institutions herein pro— 

* Or, for the purpose of maintenance, repairs and construction of build- 
> and equipment thereof. [L. 11, p. 341, § 5.] 
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CHAPTER IX. 
STATE DEPOSITARIES. 


§ 6071-1. Daily Deposits by Commission of Public Lands. 

It shall be the duty of the commissioner of public lands of this state, 
and he is hereby required to deposit daily all moneys and fees collected 
or received by him as such commissioner under the existing land laws of the 
state, including all moneys and fees received by him which remain in his 
custody and control for a greater or less time awaiting disposition under the 
provisions of the land laws of the state or the action of the board of land 
commissioners, as provided by law; and all moneys and fees from all sources 
received by him in the discharge of his official duties or acting for or in be- 
half of the state board of land commissioners: Provided, however, That all 
moneys collected or received by the commissioner of public lands, belonging 
to the state at the time, or to any department or institution thereof, in pay- 
ment of principal and interest under outstanding contracts and leases where 
no question is raised as to the right of the state to receive payment, shall 
be paid to the state treasurer daily in the manner provided by existing laws. 
[L. 11, p. 299, § 1.] 


§ 6071-2. Board of Finance Designate Depositaries. 

The deposit of all moneys other than the moneys paid to the state treas- 
urer as by law required, provided for in section 5071-1, shall be made in 
state depositaries only and in no other institution. The depositary or de- 
positaries shall be designated and selected by the state board of finance in 
the manner provided by existing laws for the designation of state depositaries, 
and after such selection and designation by the state board of finance notice 
thereof shall be given to the commissioner of public lands, and the com- 
missioner shall thereupon make daily deposits of the moneys in his official 
custody and control as provided in section 5071-1, and such deposit shall 
be made in the depositary designated by the state board of finance and in 
no other institution. [L. ’11, p. 300, § 2.] 


§ 6071-3. Bond—Approval. 

Every state depositary selected by the state board of finance as provided 
in this act for the purposes herein, and for the receipt and deposit of all 
moneys in the custody, possession and control of the commissioner of public 
lands, other than the moneys transmitted daily to the state treasurer, shall 
file with the state treasurer a good and sufficient bond or collateral securities, 
or bonds of the United States, or bonds or warrants of the state of Wash- 
ington, or of any county or school district in this state, to be approved by the 
state board of finance, as a security and pledge for the payment on demand 
of the commissioner of public lands, or his order or his successor, free of ex- 
change, at any place in this state designated by the commissioner, of all 
moneys so deposited by him with said depositary, and the interest thereon 
at the rate fixed by the state board of finance. Such bond or securities shall 
be at least equal to the amount of the moneys to be received by said deposi- 
tary, conditioned as hereinbefore provided, and shall, before any deposit by 
the commissioner of public lands, be approved by the state board of finance. 
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Such AG epositary may be examined from time to time as by existing laws 
provicl ed in relation to state depositaries. [L. 11, p. 300, § 3.] 


$ 507 1—4. Rate of Interest. 

Te state board of finance shall from time to time fix the rate of inter- 
est to De paid by said depositary or depositaries upon said moneys deposited 
with it or them by the commissioner of public lands, as provided in section 
0071—31. The rate of interest shall be not less than two (2) per cent per 


annum on all such deposits made by the commissioner of public lands. 
[L. 11, p. 301, § 4.] 


$ 5071-5. Quarterly Statement. 


Every state depositary selected as hereinbefore provided for the receipt 
and deposit of moneys by the commissioner of public lands, shall quarterly 
on the first of January, April, July and October file with the state auditor 
a Sworn statement of the amount of moneys on deposit with it to the credit 
of the commissioner of public lands, together with a computation of the in- 
terest earned thereon at the rate fixed by the state board of finance, said com- 
puta tion and statement of interest to be computed upon the daily balance 
on deposit by the commissioner, and said statement or computation shall also 
be made to the state board of finance. The interest shall thereupon be forth- 
with remitted by the depositary to the state treasurer and by him placed 
m and credited to the general fund. [L. 11, p. 301, 8 5.] 


5071-6. Report. 


The statements required of the depositaries shall be upon such forms as 
may be prescribed by the state board of finance, and shall be accompanied by 
the affidavit of the president and cashier of such depositary, to the effect 
that it is in all respects true and correct, and that except for the interest 
therein credited, neither said depositary nor any officer, agent or employees 
thereof, nor any person in its behalf, has in any way whatsoever given, paid 
r ren dered, or promised to give, pay or render to any member of the state 
board of finance, or to any person or corporation whatever, any money, 
credit, Service or benefit whatsoever by reason or in consideration of a deposit 
4 1t of any portion of the moneys in the custody, possession or control 
3 Commissioner of public lands. Any person who shall make any false 
L “ment in any affidavit required by this section shall be guilty of perjury. 

11, p. 301, § 6] 


$ 5071-7, Designation and Deposit of Moneys. 


with Pon the taking effect of this act the state board of finance shall forth- 
nenti oe Signate a state depositary, or depositaries for the purposes herein 
lands Om ed, and upon notice of such selection to the commissioner of publie 
tarieg the commissioner shall at once deposit in such depositary or deposi- 
and 2 All moneys in his possession and under his official custody and control; 
takin moneys deposited in banks or other institutions at the time of the 
public effect of this act, which have been deposited by the commissioner of 
or awa; ands awaiting final action of the state board of land commissioners, 

ating the further operation of the land laws, or for any other purpose, 
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shall at once be transferred to the state depositary or depositaries selected 
by the state board of finance, and be subject to all the provisions, require- 
ments and conditions of this act. IL. 11, p. 302, 5 7. 


CHAPTER XI. 
CITY DEPOSITARIES, 


§ 5079. Surety Bond of Bank—Contract as to Interest. 

Before any such designation shall become effectual and entitle the treas- 
urer to make deposits in such bank or banks, the bank or banks so designated 
shall, within ten (10) days after the same is filed with the comptroller, file 
with the comptroller of such city a contract with said city wherein said bank 
shall agree to pay not less than one and one-half per centum on the cash 
daily balances of all municipal funds kept by such treasurer in said bank, 
while acting as such depositary; such payments to be made monthly to said 
city while said deposit continues in said depositary; said contract shall run 
to said city and be in such form as shall be approved by the mayor and 
corporation counsel ; and such bank shall also file with the comptroller of such 
city a surety bond or bonds to such city to the amount of the deposits of 
such city that may be carried in such bank, conditioned for the prompt 
payment thereof on checks duly drawn by the said treasurer; or in lieu 
thereof shall deposit with the said comptroller good and sufficient municipal, 
school district, county or state bonds or warrants, United States bonds, first 
mortgage railroad bonds listed on the New York Stock Exchange, or local 
improvement bonds or warrants, or public utility bonds or warrants, issued 
by or under the authority of any municipality of the state for water, power 
or light plants or maintenance thereof upon which principal or interest is 
not in default at the time of such deposits. Such surety. bonds or securities 
shall be in such form as shall be approved by the corporation counsel of 
such city and the sufficiency of such surety bonds or such securities shall be 
approved by the mayor and comptroller of such city. When such bonds 
have been duly approved and filed with the comptroller of said city, he 
shall immediately certify to the city treasurer the amount of bonds or 
securities filed by such bank or banks, whereupon the city treasurer shall be 
authorized to make deposits in such bank up to the amount of surety bonds 
or securities, so filed. [L. 13, p. 353, § 1.] 


§ 5086. 
See notes to § 5094. 


CHAPTER XIII. 
COUNTY ROAD AND BRIDGE BONDS. 


§ 5094. 

Under the rule that the authority to is- 
sue bonds will not be inferred, and that 
general statutory provisions yield to sub- 
sequent special ones, the specific provision 
of this section authorizing a county to 
issue bonds for the purpose of making 
new roads or improving established roads, 
excludes the idea that it may issue bonds 


for the general repair of roads; and the 
law on that particular subject not authoriz- 
ing the same, such bonds could not be is- 
sued under the general law, section 5086 
et seq., previously passed at the same ses- 
sion of the legislature, authorizing a 
county to issue bonds for strictly county 
phrposea: Shea v. Skagit County, 68 Wash. 
33, 122 Pac. 1061. 


440 


FINANCE, $$ 5095—5101-1. 


§ 50985. How to be Held—Ballots—Bonds, When to Issue, and Requisites of. 

Such election may be held at the times and in the manner provided for 
holdin æ general elections in this state, and it may be held as a special election 
at sucha time as the board of county commissioners may designate. The 
ballots; used must contain the words Bonds, Ves, and Bonds, No.” If 
three- fi f ths of the legal ballots cast on the question of issuing bonds for the 
improv ement contemplated in the last section shall be in favor of bonds, 
the said commissioners must issue said bonds in due and legal form, and 
negotiate or float the same to the best advantage for the county, at not less 
than par value. Such bonds must bear the signature of the chairman of 
sich board of commissioners, and be countersigned by the county auditor of 
the county in whose name they are issued, with the seal of the county there- 
unto attached; and the coupons must be signed by said chairman and said 
county auditor, and each bond so issued must be registered in the office 
of the county treasurer, in a book provided for that purpose, which must 
show the date, number and amount of the bond, and the name, and address 
of the person to whom the same is issued. [L. 13, p. 475, § 1.] 


$ 5101—1. County Road Bonds—Limitation—Manner of Voting. 

The board of county commissioners of any county may, whenever a 
maJority thereof shall so decide, submit to the voters of their county at an 
election the question whether the said board shall be authorized to issue 
negotiable coupon road bonds of the county to the amount not to exceed five 
per Centum of the taxable property in said county for the purpose of con- 
structing a new road or roads, or improving established roads within said 
county, or for aiding in so doing, as prescribed in this act. The word ‘‘im- 
provement?’ wherever employed in this act shall be deemed to embrace any 
wdert aking for any or all of said purposes. The word ‘‘road’’ wherever 
employed in this act shall be deemed to embrace all highways, roads, streets, 
“venues, bridges, and other public ways. The provisions of this act shall 
apply not only to roads which are or shall be under the general control of 

9 COunty, but also to all parts of state roads in such county and to all 
j; ads Which are situated or are to be constructed wholly or partly within the 
mitg Of any incorporated city or town therein, provided the board of county 
hott SSioners finds that the same form or will become a part of the public 

sway system of such county, and will connect with existing roads in such 
Such finding may be made by the board of county commissioners 
The Stage of the proceedings before the actual delivery of the bonds. 
there! Structing or improving of any and all such roads, or the aiding 
anoe n, is hereby declared to be a county purpose. The question of the issu- 
aa io bonds for any undertaking which relates to a number of different 
bis dis Or parts thereof, whether intended to supply the whole expenditure 
all 3 therein, may be submitted to the voters as a single proposition in 
constit. _ Where such course is consistent with the provisions of the state 
‘ion s ption. If the county commissioners in submitting any such proposi- 
for i c ating to different roads or parts thereof find that such proposition has 
system, Object the furtherance and accomplishment of the construction of a 
has fo Of public and county highways in such county, and constitutes and 
rect... ts object a single purpose, such finding shall be presumed to be cor- 
and upon the issuance of the bonds such presumption shall become 
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conclusive. No proposition for bonds shall be submitted which proposes that 

more than forty per cent of the proceeds thereof shall be expended within 

any city or town or within any number of cities and towns. [L. 13, p. 62, 
1. 


§ 5101-2. Time of Election Form of Ballots— Bonds Form. 

Such election may be held at the times and in the manner provided for 
holding general elections in this state, or it may be held as a special election 
at such time as the board of county commissioners may designate. The bal- 
lots used must contain the words, Bonds, Ves, and Bonds, No.” If 
three-fifths of the legal ballots cast on the question of issuing bonds for the 
improvement contemplated in the last section shall be in favor of bonds, 
the said commissioners must issue such negotiable bonds in due and legal 
form, and negotiate or float the same in such manner as they may deem to 
the best advantage for the county, at not less than par value. The bonds 
authorized by this act shall be issued in the name of the county, in denom- 
inations of not less than one hundred nor more than one thousand dollars; 
they shall be payable either (1) to some person or corporation (named 
therein) or the bearer, or (2) simply to the bearer, at such time as shall be 
stated therein, not more than twenty years after the date of issue, and bear 
interest at a rate not exceeding six per cent per annum, payable semi- 
annually; they may be made payable in any city in the United States con- 
taining a national bank; they shall bear the signature of the chairman of 
the board of county commissioners, and be countersigned by the county 
auditor of the eounty with the seal of the county thereunto attached ; and the 
interest coupons shall be signed by said chairman and said county auditor, 
and each bond so issued must be registered in the office of the county treas- 
urer in a book provided for that purpose, which must show the date, number 
and amount of the bond, date of maturity, rate of interest, and the name 
and address of the person to whom the same is issued: Provided, That it 
shall be lawful, in case the county commissioners shall so order, for the 
coupons to bear lithographed or engraved fac-similes of the signatures of 
the chairman and county auditor instead of their original signatures. The 
county seal need not be affixed to the coupons. Each coupon must show the 
number of the bond to which it belongs. Such bonds and coupons shall be 
printed, engraved or lithographed on good bond paper. [L. 13, p. 63, § 2.] 


§ 5101-3. Tax Levy for Interest—Sinking Fund—Investment. 

The county commissioners must ascertain and levy annually a tax suffi- 
cient to pay the interest on all such bonds whenever the same becomes due. 
At least five years prior to the maturity of such bonds and thenceforward 
in each year until their maturity, the county commissioners must ascertain 
and levy a tax sufficient to accumulate during such series of years a fund 
equal to the principal sum of all such bonds then remaining outstanding and 
unpaid, and the amount of such tax as collected shall be by the county 
treasurer credited to a special fund for the payment of the principal of such 
bonds, which shall be designated ‘‘Road Bonds of —— Sinking Fund,” 
(the blank to be filled by inserting the year in which the bonds are issued), 
and no part of said fund shall be diverted to any other purpose than the 
payment of such principal. But such fund or any accumulated part thereof 

442 


FINANCE. $$ 5101-3—5101-5 


may be invested at any time or times in such manner and under such safe- 
guards as may hereafter be provided by the statutes of this state, in which 
case all interest or premiums that may be realized on any such investment, 
as well as the principal thereof, shall be credited to such fund. All such 
taxes levied either for interest or for the sinking fund shall be a lien upon 
all property within the county and must be collected in the same manner 
as other taxes are collected. The county treasurer must pay out of any 
money belonging to the fund accumulated from the taxes levied to pay the 
interest as aforesaid, the interest upon all such bonds when the same becomes 
due upon presentation at the place of payment of the proper coupon; all 
coupons so paid must be reported to the county commissioners at their first 
meeting thereafter. Whenever the coupons are payable at any place other 
than the city in which the county treasurer keeps his office, it shall be the 
duty of the county treasurer seasonably to remit to a suitable fiscal agent 
(which shall be either a fiscal agent appointed by the state of Washington 
or some responsible fiscal agent approved by the county commissioners) at 
the place of payment the amount of money required for the payment of 
any coupons which are about to fall due. When any such bonds or coupons 
are paid, the county treasurer shall suitably and indelibly cancel the same. 
[L. 13, p. 64, § 3.] 


§ 5101-4. Notice of Election. 

The commissioners must give notice in some newspaper having a general 
circulation in said county for a period of at least four (4) weeks next pre- 
ceding the date of the election, setting forth the proposition as to amount 
and duration of the bonds to be issued, and the rate of interest thereon 
which is not to be exceeded, and stating in such notice the road or roads 
to be built or improved. Such notice need not describe the road or roads 
with particularity, but it shall be sufficient either to describe the same by 
termini and with a general statement as to the course of the same, or to 
use any other appropriate language sufficient to show the purpose intended 
to be accomplished. The commissioners may, at their option, give such other 
or further notice as they may deem advisable. When the bonds are issued 
they may be made to bear the rate of interest * in the notice or any 
less rate. [L. 13, p. 65, § 4.] 


§ 5101-5. Proceeds of Bonds City Assistance—Limitation of Expenses. 
When such bonds are sold, the money arising therefrom shall be imme- 
diately paid into the treasury of the county; and shall be drawn only for 
the improvement for which they were issued, under the general direction 
of the county commissioners; Provided, That if such improvement includes 
in whole or in part the constructing or improving of one or more roads, or 
any part or parts thereof, within the limits of any incorporated city or town 
and if the county commissioners shall find that the amount of the pro- 
ceeds of such bonds intended to be expended for any such improvements 
within such corporate limits will probably not be sufficient to defray the 
entire expense of such improvement therein, and if they further find it to 
be equitable that such city or town should bear the remainder of such 
expense, they shall have power to postpone any expenditure therefor from 
the proceeds of such bonds until such city or town shall have made provision 


443 


' §$ 5101-5, 5101-6 GENERAL STATUTES, 


by ordinance for proceeding with such improvement within its corporate 
limits at its own expense so far as concerns the cost thereof over and above 
the amount of such bond proceeds available therefor. In such case it shall 
be lawful for the county commissioners to consent, under such general direc- 
tions as they shall impose, that the proper authorities of such city or town 
shall have actual charge of making the proposed improvement within such 
corporate limits, such city or town acquiring any needed property or rights 
and doing the work by contract or otherwise in accordance with the charter 
or laws governing such city or town, but the same shall be subject to the 
approval of the county commissioners so far as concerns any payment there- 
for from the proceeds of such bonds. In such case, as the work progresses 
and money is needed to pay therefor, the county commissioners shall, from 
time to time, by proper order or orders, specifying the amount and purpose, 
direct the county treasurer to turn over to the city or town treasurer such 
part or parts of the proceeds of the bonds as may be justly applicable to 
such improvement or part thereof within such city or town, and any money 
80 received by such city or town treasurer shall be inviolably applied to the 
purpose so specified. When that portion of the entire improvement which 
lies within any such city or town can readily be separated into parts, the 
procedure authorized by this section may be pursued separately as to any 
one or more of such parts of the general improvement. Nothing contained 
in this act shall be construed to render the county liable for any greater 
part of the expense of any improvement or part thereof within any city 
or town than the proper amount of the proceeds of such bonds, or to prevent 
such city or town from raising any part of the cost of any such improvement 
or part of improvement, over and above the amount arising from the pro- 
ceeds of such bonds, by assessment upon property benefited, or by contribu- 
tion from any of its general or special funds in accordance with the pro- 
visions of the charter or laws governing sueh city or town. The provisions 
of this section, other than the direction for the payment into the county 
treasury of the money arising from the sale of the bonds, need not be com- 
plied with until after the issuance of the bonds and the validity of the bonds 
shall not be dependent upon such compliance. [L. 13, p. 66, § 5.] 


§ 5101-6. Validating Provisions. 

In case at any election in any county the question of incurring any 
such indebtedness or issuing any such bonds has been submitted to the voters 
of such county by the county commissioners at any time within one year 
next prior to the day when this act shall take effect, and substantially in 
conformity herewith, and the vote at such election was such as would have 
authorized, by sufficient majority of votes, the incurring of such indebted- 
ness and the issuance of such bonds had this act been in force, and had 
such vote been taken pursuant to the provisions of this act, then in that 
case such election and vote and all the proceedings in connection therewith 
had or taken in manner and form aforesaid, and the bond issue intended 
to be authorized by such proceedings and vote, be and the same are hereby 
validated and confirmed, with the same effect as if this act had been in force 
during all such time, and the county commissioners of such county are 
authorized and empowered to proceed with the matter of incurring such 
indebtedness and issuing such bonds by sale thereof and completing all pro- 
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ceedings in the manner provided by this act, and to expend the money 
arising from such bonds and to proceed with the improvement, whether 
within or without the limits of any city or town, in the manner provided 
by this act. IL. 13, p. 67, $ 6.] 


§ 6101-7. Act Concurrent. : 

This act shall not be construed as repealing or affecting any other act 
relating to the issuance of bonds for road or other purposes, but shall be 
construed as conferring additional power and authority: Provided, That any 
proceedings which may have been begun under any other act but Which 
are in substantial conformity with the provisions of this act may be com- 
pleted under the provisions of this act, with the same effect as if this act 
‘had been in force when such other proceedings were begun. [L. 13, p. 68, 


§ 7.) 
CHAPTER XV. 
VALIDATING INDEBTEDNESS IN COUNTIES, CITIES AND TOWNS. 


$ 51088. Manner of Ratifying Indebtedness. 

Any county, city or town in this state other than any county or city 
of the first class may ratify in the manner prescribed by this act, the at- 
tempted incurring of any indebtedness of such county, city or town, by the 
issuing of warrants, making of contracts, or creations of other evidences of 
indebtedness on the part of such county, city or town, by the corporate 
authorities thereof at any time prior to the passage of this act, when the 
only ground of the invalidity of such indebtedness so to be ratified is that, 
at the time of such attempted incurring thereof, the same, together with all 
other then existing indebtedness of such county, city or town, exceeding one 
and one-half per centum of the taxable property in such county, city or 
town, ascertained by the last assessment for state and county purposes pre- 
vious to the attempted incurring of such indebtedness, except that in incor- 
porated cities the assessment shall be taken from the last assessment for 
city purposes, and that such indebtedness was so attempted to be incurred 
without the assent of three-fifths of the voters therein voting at an election 
held for that purpose. [L. 11, p. 614,§ 1; L. 13, p. 480, §1.] 
| This act is the same as the act of 1911, except that the latter covered “any” county, 
city, or town. 


§ 5109a. Notice of Election. 

Whenever the corporate authorities of any such county, city or town 
shall deem it advisable that the ratification authorized by this act shall 
be obtained, they shall provide therefor by ordinance or resolution, which 
shall specify separately the amount of each distinct class of such indebted- 
ness so to be ratified, the date or- period of the attempted incurring by the 
corporate authorities of each separate class thereof, and the general nature 
of the indebtedness composed in each distinct class and shall provide for 
the holding of an election for that purpose, at which the attempted incurring 
of such indebtedness shall be submitted to the voters in such county, city 
or town for ratification or approval, of which election notice, to be provided 
for in such ordinance or resolution, shall be given by publishing the same 
fo a newspaper published in such county, city or town once a week for at 
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least four successive weeks, and if no newspaper is published in such city 
or town, then by publishing such notice for the same period in a newspaper 
published in the county wherein such city or town is situate and of general 
circulation therein. Each distinct class of such indebtedness so specified 
shall be the subject of a distinct vote in favor of or against the ratification 
thereof, and such vote shall designate the class of indebtedness referred to 
by the description thereof used and the amount specified im the ordinance 
or resolution. [L. 11, p. 615,§2; L. 13, p. 480. § 2.] 


§ 5110a. Vote Necessary to Ratify. 

If at an election held as provided for in section 5109a, three-fifths of 
the voters of such county, city or town, voting at such election, shall vote 
in favor of the ratification of any distinct class of such indebtedness, 
specified in the ordinance or resolution providing for such election, then 
such indebtedness shall thereby become and is hereby declared to be val- 


_idated and a binding obligation upon such county, city or town, when 


the only ground of the previous invalidity of such indebtedness is that at 
the time of the incurring thereof so ratified, the same, together with all 


other then existing indebtedness of such county, city or town, exceeding one 
and one-half per centum of the taxable property in such county, city or 


town ascertained by the last previous assessment for state and county pur- 


poses (except that in incorporated cities the assessment shall be taken from 


the last assessment for city purposes): Provided, That neither anything in 
this act contained nor the vote cast at any such election shall be deemed 


to validate or authorize any indebtedness, which, together with all other 


indebtedness of such county, city or town existing at the time of the at- 


tempted incurring of the same exceeded. any constitutional limitation of 
. Indebtedness which might be incurred with the assent of three-fifths of the 


voters in such county, city or town voting at an election to be held for that 


purpose: And provided further, That this act shall apply only to indebted- 
ness attempted to be incurred prior to the passage hereof. [L. 11, p. 615, 


§3; L. 13, p. 481, § 3.] 


§ 5111a. Construction. 

The words corporate authorities,“ used in this act, shall be held to 
mean the legislative or managing body of any county, city or town. IL. 11, 
p. 616, § 4; L. 13, p. 482, § 4.] 


CHAPTER XVIII. 
FUNDS AND TAX LEVIES IN CERTAIN CITIES. 


§ 5129. moneys from the same sources to be paid 
into the “general fund”: State ex rel. 


This section creating in all cities of less - 
than twenty thousand inhabitants a cur- 1 Hardcastle, 68 Wash. 648, 124 


rent “expense fund” and an “indebtedness 
fund,” supplanted former laws requiring 


§ 5131. Levies. 

Such municipal corporations shall levy and collect annually a property 
tax for the payment of current expenses, not exceeding ten mills on the dol- 
lar; a tax for the payment of indebtedness (if any indebtedness exist) not 
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exceeding six mills on the dollar, and all moneys collected from the taxes 
levied for payment of current expenses shall be credited and applied by 
the treasurer to current expense fund’’; and all moneys collected from the 
taxes lewied for the payment of indebtedness shall be credited and applied 
to a fumd to be designated as the ‘‘indebtedness fund’’: Provided, That any 
such municipal corporation having at present an existing indebtedness it 
may levy and collect annually a property tax for the payment of current 
expenses, not exceeding fifteen mills on the dollar. IL. 13, p. 274, §1.] 
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TITLE XXXV. 
FISH AND OYSTERS. 


CHAPTER IV. 
REGULATION OF SALMON AND STURGEON FISHING. 


§ 5187. Closed Season in Other Waters. 

It shall be unlawful to take or fish for salmon in the waters of Grays 
Harbor or its tributaries from the 15th day of March to the 15th day of 
April, and from the 25th day of November to the 25th day of December in 
each year. And also it shall hereafter be unlawful to take or fish for salmon 
in any of the following named tributaries of Grays Harbor from the 15th 
day of August to the 15th day of November in each year above the points 
hereinafter described, to wit: It shall be unlawful to take or fish for salmon 
in the Chehalis river above a point one-half mile below the mouth of the 
Wynooche river; it shall be unlawful to take or fish for salmon above a 
point one-half mile above the mouth of the Humptulips river; it shall be 
unlawful to take or fish for salmon above a point one-half mile above the 
mouth of the Elk river; it shall be unlawful to take or fish for salmon above 
a point one-half mile above the mouth of the Johns river. The fish commis- 
sioner is hereby empowered to indicate the points above which fishing may not 
be done as provided hereinbefore, by driving piles at the point in said streams 
above designated, which shall mark the points above which said fishing shall 
not be done. It shall be unlawful to take or fish for salmon in the waters 
of Willapa Harbor or its tributaries from the 15th day of March to the 15th 
day of April, and the lst day of August to the ist day of September and 
from the 5th day of December to the 5th day of January in each year. And, 
also, it shall be unlawful to take or fish for salmon in any of the following 
tributaries of Willapa Harbor above tide-water in said rivers: North river, 
Willapa river, Nasel river, Palix river, Nema river, and Bear river, and for 
the purposes of this act the head of the tide water shall be on North river 
at the upper end of the lower log boom; on the Willapa river, the main 
‘wagon bridge near Willapa City; on the Nasel river, the gap of the main 
log boom; on the Bear river, Masny’s Landing; on the Nema and Palix rivers 
at the head of navigation for fish boats at mean low tides: Provided, That 
for two years next ensuing after the passage of this act, all licenses now in 
force above these specific points may be renewed and continued in force, 
but no new licenses shall be issued for fishing above these points. Nothing ir. 
this act shall be construed to prevent fishing with hook and line, commonly . 
termed angling, in any of the above rivers. It shall be unlawful to take. 
or fish for salmon or sturgeon in the Columbia river or its tributaries or in 
any of the waters or sloughs thereof west of the north and south line 
between sections 14 and 15 in township 15, east of the Willamette meridian, 
or within three miles outside of the mouth of said Columbia river, by any 
means whatever in any year between 12 o’clock meridian on the Ist day of 
March, and 12 o’clock meridian on the Ist day of May, and between 12 o’clock 
meridian on the 25th day of August and 12 o’clock meridian on the 10th 
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day of September, and between 6 o’clock P. M. on Saturday of each week 
and 6 o’clock P. M. on the Sunday following from the Ist day of May to 
the 25th day of August, both inclusive, of any year. And it shall be unlawful 
to take or fish for salmon in the Columbia river or any of its tributaries 
easterly of the north and south Tine between sections 14 and 15 in township 
15, east of the Willamette meridian, by any means whatever in any year 
betweem 12 o’clock meridian on the 15th day of March and 12 o’clock meridian 
on the Ist day of June or between 12 o’clock meridian on the 25th day of 
August and 12 o’clock meridian on the 10th day of September, except the 
Snake river. And it shall be unlawful to take or fish for salmon in the 
Snake river, or any of its tributaries, by any means whatever, in any year 
between 12 o’clock meridian on the 1st day of March and 12 o’clock meridian 
on the Ist day of June. or between 12 o’clock meridian on the Ist day of 
August and 12 o’clock meridian on the 5th day of September. And it shall 
be unlawful to take or fish for salmon by any means whatever, except with 
hook and line, commonly termed angling, in the Kalama river, Lewis river, 
Wind river, Little White Salmon river, Wenatchee river, Methow river, 
Little Spokane river, and Colville river, and in the mouths thereof, and in 
the Columbia river within one mile below the mouth of the above-named 
rivers : Provided, No traps shall be located on or within three miles below 
the mouth of the Lewis river. It shall be unlawful at any time to take 
any fish with a net, trap or other device than hook and line in Chambers 
creek in the county of Pierce, or within two hundred and fifty yards of the 
mouth of said creek, and the mouth of said creek shall be construed to mean 
the junction where the fresh and salt waters meet at low tide. Any person 
Violating any of the provisions of this section shall be guilty of a misde- 
meanor, and upon conviction thereof for each and every offense be subject 
to a fine of not less than fifty dollars nor more than one thousand dollars, 


OF May be imprisoned in the county jail not less than ten days nor more 
than one year, or may be both fined and imprisoned. IL. 11, p. 496, § 1.] 
This Section, regulating the fishing for sufficient quantities to endanger the spawn 
salmon and making a different closed sea- and fish therein: State v. Botchford, 71 
dan m different waters of the state, is not Wash. 114, 127 Pac. 837. 
unconstitutional] as class legislation or As to powers of state under fish laws 
arbitra and unreasonable, as it affects to punish for polluting streams, see note 
ig and impartially all persons simi- in 39 L. R. A. 589. See, also, 1 L. R. A., 
at situated: State v. Tice, 69 Wash. 403, N. S., 752. 
R. A., N. S., 469, 125 Pac. 168. 
§ 5191. § 5212. . i l 
A federa] i e Where a license for a fish-trap expires 
f permit is not a prerequisite to pet h 5 
trap eae F efore any ie as been actually con 


not 3 failure to secure the same can- 

the i urged as an excuse for trespass on 

ation, it being a matter between 

le, ator and the federal authorities: 
v. 

106 Pac. ean Fish Co., 57 Wash. 140, 


§ 5200, 
i ben iction of polluting a stream, under 
that troon, i8 sustained where it appears 
only mi} efendant was foreman of the 
WAS ul on the stream, and that sawdust 
and alle ed from the mill to the bank 
Owed to escape into the stream in 
Rem. Wash. Code, Vol. III—29 


structed, the place becomes open water 
subject to the first proper location for the 
next season: Muller v. Apex Fish Co., 57 
Wash. 140, 106 Pac. 625. 


§ 5214. 


A clerical error in giving a fish-trap 
location as a specified section corner in 
township 37, instead of township 33, will 
not invalidate a location, where the plat 
sufficiently identified the site by locating 
it off the west coast of Whidby Island, 
since no one could be misled: Muller v. 
Apex Fish Co., 57 Wash. 140, 106 Pac. 625. 
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§§ 5214-5245 


Under the general act, applying to all 
the waters of the state, providing that a 
salmon fishing license for one year from 
April Ist shall be deemed abandoned if, 
during the “fishing season” covered by the 
license, the locator fails to construct his 
appliances, the term “fishing season” ap- 

lies only to waters where there is a regu- 
ar fishing season, as on the Columbia 
river, and locations in Puget Sound are 
not abandoned upon failure to construct 
appliances during the summer and fall 
runs, since salmon abound in Puget Sound 
at all times of the year, and there is no 
distinct fishing season within the meaning 


GENERAL STATUTES. 


of the act; and an involunfary abandon- 
ment could not be worked during the life 
of the license: Gorman & Co. v. Andrews, 
59 Wash. 394, 109 Pac. 1033. 

As to the granting of fishing 1 
to individuals, see note in 60 L. R. A. 487. 

A map for a fishing location sufficiently 
describes the location, within this section, 
where it fixes the upstream limit so that 
a person would have no trouble in locating 
it; and it is not necesary to describe the 
downstream limit, which the law fixes 
three hundred feet distant: Guinn v. 
Roelofs, 71 Wash. 342, 128 Pac. 653. 


CHAPTER VII. 
STATE OYSTER COMMISSION AND OYSTER LAND RESERVES. 


§ 5245. 


Where the law required the state oyster 
commission to examine all natural oyster- 
beds and establish reserves, and the com- 
mission established reserves in the vicinity 
of certain lands which were excluded from 
the reserve, making the same subject to 
sale, and such lands were afterward sold 
by the state, the state is concluded by the 
acts of the commissioners, who are pre- 
sumed to have done their duty, in the 


absence of fraud or improper motive on 
their part, and cannot attack the deeds 
on the ground that the original applicants 
for the land knew that the same con- 
tained natural oyster-beds and had made 
false affidavits to secure the sale of the 
land: State v. Heuston, 56 Wash. 268, 105 
r 474. i 1 
s to the regulation of dyster 
see note in 11 L. R. A. 588. n 
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TITLE XXXVI. 
FORESTS AND FOREST FIRES. 


§ 5277—1. Defining Terms. 

In this act, unless the context or subject matter otherwise requires, the 
word board’’ shall be held to mean state board of forest commissioners“; 
„forester' shall be held to mean state forester and fire warden“; warden“ 
shall be held to mean ‘‘fire warden’’; ‘‘wardens’’ shaH be held to mean 
“fre wardens’’; ‘‘ranger’’ shall be held to mean forest ranger’’; ‘‘rangers’’ 
shall be held to mean ‘‘forest rangers’’; ‘‘one’’ shall be held to mean ‘‘per- 
son, firm or corporation,’’ and ‘‘forest material’’ shall be held to mean 
„forest slashing, chopping, woodland or brushland.’’ [L. 11, p. 623, § 1.] 


§ 6277-2. Powers and Duties of Board. 

The board shall supervise all matters of forest policy and forest man- 
agement under the jurisdiction of the state, and shall have power to authorize 
all needful and proper expenditures for forest protection; it shall have full 
power to appoint a forester; to make rules and regulations for the prevention, 
control and suppression of forest fires as it deems necessary; to regulate 
and control the official acts of the forester, his assistants, the wardens, and 

© rangers, and to remove at will any of these officials. It shall be the 
duty of the board to collect information regarding the timber lands owned 
by the state, through investigation made by the forester, his assistants, the 
| wardens and the rangers regarding the condition of the timber lands be- 
longing to the state, the investigation to include any damage caused by 
1 fires, and any illegal cutting, or trespassing upon the state timber 


The board is hereby authorized, when in its judgment it appears advis- 
able, to accept on behalf of the state, any grant of land within the state, 
Which shall then become a part of the state forest: Provided, That no grant 
shall be accepted until the title has been examined and approved by the 
attorney general of the state and a report made to the board of the result 
of such examination. [L. 11, p. 623, § 2.] 


§ 5277-3, Appointment of Forester—Audit of Bills. 

The board shall appoint a forester at an annual salary, the amount 
of which shall be fixed by the board, and payable in equal monthly install- 
ments out of the state treasury, in the same manner as the salaries of other 
state officials are paid. 

4 he forester shall be entitled to all office and other necessary expenses 

fone by him under the authority of the board while in the actual per- 

detan dee of his duties. All expenses so incurred shall be submitted in full 

8 to the board for examination, and if approved and allowed by the 
ard, shall be presented to the state auditor, who shall, if found correet, 

the is warrant upon the state treasurer for the amount so allowed, and 

— State treasurer is hereby authorized to pay said amount due out of any 
neys in the state treasury appropriated for this purpose. 
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The board shall audit and inspect all bills of salary and expenses in- 
curred by the wardens for their official accounts, and all other bills properly 
authorized by the wardens for the prevention, suppression, checking, or con- 
trol of forest fires. When so audited and inspected, the board shall present 
a statement thereof for each county, accompanied by the original bills, to 
the state auditor, who shall audit the same, and if found correct, the state 
auditor shall draw his warrant on the state treasurer in payment thereof, and 
the state treasurer is hereby authorized to pay said warrants out of any 
money in the treasury appropriated for such purposes. [L. 11, p. 624, § 3.] 


§ 5277-4. Assistants—Duties. 

The forester may at his discretion, subject to the approval of the board, 
appoint trained forest assistants, possessing technical qualifications, and may 
employ necessary clerical assistants, and fix the amount of their respective 
salaries, which shall be payable in equal monthly installments to each as- 
sistant so appointed or employed. 

He shall act as secretary of the board, or he may delegate that duty to 
one of his assistants. He shall, acting under the supervision of the board, 
and whenever he may deem it necessary to the best interests of the state, 
co-operate in forest surveys, in forest studies, in forest products studies, 
in forest fire fighting and patrol, and in the preparation of plans for the 
protection, management, replacement of trees, wood-lots, and timber tracts, 
with any of the several departments of the governments of other states, and 
with the government or with the departments of the government of the 
United States, with the Dominion of Canada, or with any province thereof, 
and with counties, towns, corporations, and individuals within the state of 
Washington. . 

He shall, subject to the rules and regulations of the board, have direct 
charge and supervision of all matters pertaining to forestry, including the 
forest fire service of the state. 

The term ‘‘forest fire service’’ as used in this act shall be held to include 
all wardens, rangers and help especially employed for preventing or fighting 
forest fires. 

In times of emergency or unusual danger the forester is empowered 
to mass the forest fire service of the state where its presence might be re- 
quired by reason of forest fires, and to take charge of, and direct the work 
of suppressing such fires. 

The forester shall enforce all laws for the preservation of the forests 
within the state, investigate the origin of all forest fires, vigorously prosecute 
all violators of this act; prepare and print for pubhe distribution an abstract 
of the forest laws and the forest fire laws of Washington, together with such 
rules and regulations as may be formulated by the board. 

The forester may, with the approval of the board, publish for free dis- 
tribution, information pertaining to forestry, and to forest products, which 
he may consider of benefit to the people of the state. 

It shall be the duty of the forester to annually notify the county clerk 
in each county where wardens or rangers are appointed, giving the names 
of such appointees. 

The forester shall furnish notice printed in large letters on cloth, calling 
attention to the dangers from forest fires, and to the penalties for the viola- 
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tion of this act; such notices to be posted in conspicuous places by the 
wardens or rangers in all timbered districts along roads and trails, streams 
and lakes, frequented by tourists, campers, hunters and fishermen, and in 
other visited regions. 

The forester shall, subject to the approval of the board, prepare all 
necessary printed forms for use of wardens and rangers, in connection with 
the granting of applications for permits to burn; for the appointment of 
wardens and rangers, and any and all forms or blanks required or desirable, 
and shall supply each warden and ranger with such forms and blanks. 

The forester shall become familiar with the location and the areas of 
all state timbered and cut-over lands, and shall prepare maps of each of the 
timbered counties showing the state land therein, and supply such maps 
to each warden and in all ways that are practical and feasible protect 
such lands from the dangers of fire, trespass, and the illegal cutting of tim- 
ber, reporting from time to time direct to the board such information as 
may be of benefit to the state in the care and protection of its timber. 

It shall be the duty of the forester to institute inquiry into the extent, 
kind, value and condition of all timber lands within the state; the amount 
of acres, and the value of the timber that is cut and removed each year, to 
determine what state lands are chiefly valuable for growing timber; the ex- 
tent to which timber lands are being destroyed by fire; and also to examine 
into the production, quality and quantity of second-growth timber, with 
a view to ascertaining conditions for reforestation, and not later than the 
first day of December of each year, make a written report to the board upon 
all such tracts so examined by him, together with detailed information as 
to the work of the forest fire service of the state. [L. 11, p. 624, § 4.] 


§ 5277-5. Wardens—Duties of Forester and Wardens—Compensation. 

The forester shall, subject to the approval of the board, have power to 
appoint within any county in this state where there is timber requiring 
protection, one or more wardens for all or any portion of the period during 
which the forester deems that forest fire dangers exist. 

The forester may, subject to the approval of the board, and at such 
times and in such localities as he deems the public welfare demands, employ 
one or more wardens whose duty it shall be to examine deforested lands of 
the state, and ascertain if such lands are chiefly valuable for agriculture, 
or if they are chiefly valuable for timber growing, with a view to reforesta- 
tion. The said wardens shall, under the direction of the forester, engage 
in the discovery of inflammable material, and cause, or assist in, the burning 
of such material at such times as the burning can be done without endanger- 
ing adjacent timber, or other property. The said wardens, under the di- 
rection of the forester, shall prevent and detect trespass and illegal cutting 
upon state timber lands, and shall enforce the laws in respect to such tres- 
pass and illegal cutting. 

The forester shall have power to temporarily suspend any warden or 
ranger who may be incompetent or unwilling to discharge properly the 
duties of his office, and to appoint his successor temporarily, until his action 
shall be passed upon by the board. 

453 


$$ 5277-5, 5277-6 GENERAL STATUTES. 


Each warden shall receive compensation not to exceed four dollars 
($4.00) per day, and also necessary and proper expenses for the time actually 
employed. 

The wardens shall make their headquarters at the county seat of the county 
which they represent, and be equipped with suitable office quarters in the 
county courthouse by the county commissioners. 

The board of county commissioners of any county in which there has been 
no warden appointed, may request the forester to appoint a warden, and the 
forester may, if in his judgment the necessity exists, appoint, subject to the 
approval of the board, one or more wardens for each county. 

The authority of the wardens respecting the prevention, suppression 
and control of forest fires, summoning, impressing or employing help, or 
making arrests for the violation of this act, may extend to any adjacent 
county, or to any part of the state in times of great fire danger. 

The salaries and necessary expenses of all wardens, together with all 
expenses incurred for help and assistance in forest fire protection, shall be 
borne in the proportion of two-thirds by the state and one-third by the 
county in which the service was given and the expense incurred for forest 
fire protection. 

All accounts of the wardens shall be submitted to the forester, as well 
as all bills for forest fire protection authorized by the wardens, and when 
such bills are approved and paid as provided for in section 5277-3, the 
amount of one-third of all such outlays in each county shall be due and pay- 
able on demand from each of said counties into the state treasury, and cred- 
ited to the fund appropriated by this act. 

All wardens and rangers shall render reports to the forester on such 
blanks or forms, or in such manner, and at such times as may be ordered, 
giving a summary of how employed, the area of country visited, expenses 
incurred, and such other information as may be called for by the forester. 
[L. 11, p. 627, § 5.] 


§ 5277-6. Duties of Warden. 

Each warden shall be at all times under the direction and control of 
the forester, and shall perform such other duties at such times and places 
as he may direct. 

It shall be the duty of wardens to post over the forest areas notices of 
warning giving the date of the closed season as provided for in section 
5277-8, and copies of all such laws and rules as they may be directed to post 
by the forester. 

They shall investigate all fires and report all of a serious or threatening 
character to the forester immediately. They shall patrol their districts; 
visit all parts of roads and trails, and frequented places and camps as far 
as possible, warn campers or other users of fire, see that all locomotives are 
provided with spark-arresters, and with adequate devices for preventing the 
escape of fire or live coals from ash-pans and fire-boxes, in accordance with 
the law; extinguish small or smoldering fires; summon, impress or employ ` 
help to stop conflagrations; see that all laws for the protection of forests 
are enforced, and arrest and cause to be prosecuted all offenders. [L. 11, 
p. 628, § 6.] 
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§ 5277-7. Ex-officio Rangers—Compensation. 

All state land cruisers, all game wardens, when approved by the forester, 
and all rangers and assistant rangers of the United States forest service, 
when recommended by their forest supervisors, and commissioned by the 
forester, shall be ex-officio rangers. 

Timber cruisers and citizens of the state advantageously located may, 
at the discretion of the forester, be appointed rangers, and vested with their 
duties and powers. 

Rangers shall receive no compensation for their services except when 
employed in co-operation with the state under the provisions of this act, and 
shall not create any indebtedness, or incur any liability on behalf of the 
state: Provided, That rangers actually engaged in extinguishing, or pre- 
venting the spread of fire in brush, slashings, choppings, timber or elsewhere 
that may endanger timber or other property, shall when their accounts for 
such services have been approved by the fire wardens in authority, be entitled 
to receive compensation for such services at the rate of twenty-five cents 
(25c) per hour. [L. 11, p. 629, § 7.] 


§ 5277-8. Closed Season—Fires—Permits. 

No one shall burn any forest material within any county in this state 
in which there 1s a warden or ranger during the months of June to Septem- 
ber, inclusive, in each year, which period is hereby designated as the closed 
season, without first obtaining permission in writing from the forester, or a 
ranger, and afterwards complying with the terms of said permit; and any- 
one violating any provisions contained in the preceding portions of this 
section shall, upon conviction thereof, be fined not less than twenty-five 
dollars ($25.00) nor more than five hundred dollars ($500.00), or be im- 
prisoned in the county jail not exceeding thirty (30) days. Such permission 
for burning shall be given only upon compliance with such rules and regu- 
lations as the board prescribe, which shall be only such as the board deems 
necessary for the protection of life or property. 

The forester, any of his assistants, any warden or ranger, may at his 
discretion, refuse, revoke or postpone the use of permits to burn when such 
act is clearly necessary for the safety of adjacent property. [L. 11, p. 629, 
§ 8.] 


$8 5277-7—5277-0 


Under this section, prohibiting the burn- 
ing without a permit, during the summer 
months, of any forest material, defined by 
section 1 to mean “forest slashing, chop- 
ping, woodland or brush land,“ one may be 
convicted of burning “logs and stumps” 


located in his own dooryard, since a 
yard in which there are logs and stumps 
is manifestly located in a forest or slash- 
ing or woodland: State v. Hendricks, 68 
Wash. 670, 123 Pac. 1077. 


$ 5277-9. Burning Material—Control—Penalty. 

No one shall burn any forest material until all dry snags, stubs and dead 
trees over twenty-five (25) feet in height, within the area to be burned, shall 
have been cut down, and until such other work shall have been done in and 
around the slashing or chopping, to prevent the spread of fire therefrom, 
as shall be required to be done by the forester, or any warden or ranger. 

When any person shall have obtained permission from the forester, 
or warden or ranger, to burn any slashings made for the purpose of clearing 
land, the warden may, at his discretion, furnish him with a man to super- 
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vise and control the burning, who shall represent and act for such warden, 
and shall have all the power and authority of a warden while engaged in 
such service, including the right to revoke such permit, if in his opinion the 
burning authorized would endanger any valuable timber or other property. 
Such man shall serve only until such time as the party burning may be 
able to keep the fire under control himself. 

The forester and wardens are hereby authorized and empowered to 
employ a sufficient number of men to extinguish or prevent the spreading of 
any fires that may be in danger of destroying any valuable timber or other 
property in this state. The forester, or any warden by special authority 
of the forester, may provide needed tools and supplies, and transportation 
when necessary for men so employed. 

Every man so employed, and also the representative of the warden - 
supervising the burning, shall be entitled to compensation of twenty-five cents 
per hour for each hour’s actual service; and the warden shall issue a certifi- 
cate to each man so employed showing the number of hours worked by him 
and the amounts due to him, upon which, after approval by the forester, 
the man shall be entitled to receive payment from the state in the manner 
provided for in section 5277-3. 

Any person refusing to render assistance when called upon by any 
warden, shall be guilty of a misdemeanor, and shall be punished by a fine 
of not less than ten dollars ($10.00) nor more than one hundred dollars 
($100.00). [L. 11, p. 630, 8 9.} 


§ 5277-10. Suspension of Permits and dame Laws. 

In times and localities of unusual fire danger, the governor, with the 
advice of the forester, may suspend any or all permits or privileges author- 
ized by section 5277-8, and may prohibit absolutely the use of fire therein 
mentioned. 

Whenever during an open season for the hunting of any kind of game 
within this state, it shall appear to the governor that by reason of extreme 
drought, the use of fire arms or fire by hunters is liable to cause forest fires, 
he may by proclamation suspend the open season and make it a closed season 
for the shooting of wild birds or animals of any kind, for such time as he 
may designate, and during the time so designated all provisions of law relat- 
ing to closed seasons for game shall be enforced. [L. 11, p. 631, §10.] 


§ 5277-11. Removing Notices—Penalty. 

Any person who shall willfully or needlessly deface, or remove any 
warning placard or notice posted under the requirements of this act, shall 
be guilty of a misdemeanor, and shall upon conviction be punished by a 
fine of not less than twenty-five dollars ($25.00) nor more than one hundred 
dollars ($100.00) for each offense, or by imprisonment in the county jail not 
exceeding thirty (30) days. 

Any person who shall upon any land within this state, set and leave 
any fire that shall spread or damage or destroy property of any kind not his 
own, shall upon conviction, be punished by a fine of not less than ten dollars 
($10.00) nor more than five hundred dollars ($500.00). If such fire be set 
or left maliciously, whether on his own or on another’s land, with intent to 
destroy property not his own, he shall be punished by a fine of not less than 
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one hundred dollars ($100.00) nor more than one thousand dollars 
($1,000.00), or imprisonment in the county jail for not less than one month, 
nor more than one year, or by both such fine and imprisonment, and shall 
be liable for all damages in a civil suit. 

During the closed season, any person who shall kindle a fire on land 
not his own, in or dangerously near any forest material and leave same 
unquenched, or who shall be a party thereto, or who shall by throwing away 
any lighted cigar, matches, or by use of firearms, or in any other manner, 
start a fire in forest material not his own, and leave same unquenched, shall 
upon conviction, be fined not less than ten dollars ($10.00) nor more than 
one hundred dollars ($100.00) or be imprisoned in the county jail not ex- 
ceeding two (2) months. [L. 11, p. 631, §11.] 


§ 5277-12. Notice of Damage. 

Any and all inadequately — forests, or deforested land covered 
wholly or in part by any inflammable debris, or otherwise likely to further 
the spread of fire, which by reason of such location or condition, or lack 
of protection, endangers life or property, when adjoining, lying near, or 
intermingling with other forest land, is hereby declared to be a public 
nuisance, and whenever the forester shall learn thereof, he shall notify the 
owner, or person in control or possession of said land, advise him of means 
and methods that should be taken for its protection, and request him to take 
the proper steps to that end. [L. 11, p. 632, §12.] 


$ 5277-13. Burning Wood-waste—Penalty. 

It shall be unlawful for anyone manufacturing lumber or shingles, or 
other forest products, to destroy wood-waste material by burning the same 
at or near any mill situated within one-quarter of one mile of any forest 
material, without properly confining the place of said burning and without 
‘further safeguarding the surrounding property against danger from said 
burning by such additional devices as the forester may require. 

It shall be unlawful for anyone to destroy any wood-waste material by 
fire within any burner or destructor operated at or near any mill, and situ- 
ated within one-quarter of one mile of any forest material, or to operate 
any power-producing plant using in connection therewith any smokestack, 
chimney, or other spark-emitting outlet, without installing and maintaining 
on such burner, or destructor, or on such smokestack, chimney or other 
spark-emitting outlet, a safe and suitable device for arresting sparks. 

Anyone violating the provisions of this section shall upon conviction 
thereof, be punished by a fine of not less than fifty dollars ($50.00) nor more 
than five hundred dollars ($500.00) for each and every violation, or by im- 
prisonment of not less than thirty (30) days in the county jail. [L. ’11, 
p. 632, § 13.] 


§ 5277-14. Closed Season Restrictions. 

It shall be unlawful for anyone to operate any spark- emitting railroad 
locomotive, logging locomotive, logging, or farming engine, or boiler, at any 
time during the closed season, or for anyone to operate any railroad locomo- 
tive, logging locomotive, or logging or farm engine or boiler, within one- 
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quarter of one mile of any forest material during the closed season, without 
such railroad locomotive, logging locomotive, logging, or other engine or 
boiler is provided with and uses a safe and suitable device for arresting 
sparks. | 
It shall be unlawful for anyone to operate during the closed season any 
railroad locomotive, logging locomotive, or logging, or other engine or boiler, 
within one-quarter of one mile of any forest material, without such railroad 
locomotive, logging locomotive, or logging or other engine or boiler is pro- 
vided with and uses an adequate device to prevent the escape of fire or live 
coals from all ash-pans, and all fire-boxes, except when said ash-pans and 
said fire-boxes are being cleaned when not in motion. 

Everyone failing to comply with the provisions of this section, shall 
upon conviction pay a fine for each railroad locomotive, logging locomotive, 
or other engine or boiler, for each day so operated without such spark- 
arresting or without such adequate device to prevent the escape of fire or 
live coals from said ash-pans or said fire-boxes, of not less than ten dollars 
($10.00), nor more than fifty dollars ($50.00) per day for each railroad 
locomotive, logging locomotive, or other engine or boiler so used, and shall 
be prohibited from further use of such railroad locomotive, logging locomo- 
tive, or other engine or boiler until such spark-arrester or such adequate 
device for preventing the escape of fire or live coals from said ash-pans and 
said fire-boxes, is provided and used therewith. [L. 11, p. 633, § 14.] 


§ 6277-15. Railroads—Fire on Right of Way. 

No one operating a railroad shall permit to be deposited by his, or its, 
employees, and no one shall deposit during the closed season, fire or live 
coals upon the right of way outside of the yard limits, and within one-quarter 
of one mile of any forest material, without such deposit of fire or live coals 
shall be immediately extinguished. _ 

Anyone violating the provisions of this section respecting the deposit 
of fire or live coals, shall upon conviction pay a fine of not less than twenty- 
five dollars ($25.00), nor more than one hundred dollars ($100.00) or be 
imprisoned in the county jail not exceeding thirty (30) days. 

Wardens and rangers shall report any lack of sufficient spark-arresters, 
and any lack of adequate devices for preventing the escape of fire and live 
coals, as provided in this act, to the forester, and to the prosecuting attorney 
of their county, and the superior court of that county where suit is first 
instituted, shall have jurisdiction of the offense. [L. 11, p. 634, § 15.] 

§ 5277-16. Closed Season—Prohibitions, 
Everyone clearing right of way for railroad, wagon road, or other 
road, shall pile and burn on such right of way all refuse timber, slashings, 
choppings and brush cut thereon, as rapidly as the clearing or cutting pro- 
gresses, and the weather conditions permit, ar at such other times as the 
forester, or any of his assistants, or any warden may direct, and before doing 
so, shall obtain a permit. 

During the closed season such burning shall not be required to be done, 
while the forester, any of his assistants, or any warden in authority shall 
refuse to issue a permit for such burning. 


458 


FORESTS AND FOREST FIRES. 39 5277-16—5277-20 


No one slashing brush or timber for the purpose of clearing land, or cut- 
ting or logging timber, shall fell, or permit to be felled, trees, in such a man- 
ner that the tops or branches shall fall into green timber not owned by the 
one felling or permitting the felling of such trees, without first obtaining per- 
mission of the owner of said green timber. [L. 11, p. 634, § 16.] 


§ 5277-17. Stationary Engineers—Watchman—Regulations. 

Everyone operating a stationary engine, for the logging of timber, or 
the clearing of land of tree stumps, or other wood material, shall during the 
closed season: | 

(a) Maintain a watchman at the point where the said donkey engine, or 
other portable or stationary engine may be located, said watchman to be on 
duty for at least two hours following every time when the said donkey engine, 
or other portable stationary engine shall cease operations. 

(b) Cut down all snags, stubs and dead trees over twenty-five feet in 
height within a radius of fifty (50) feet from each donkey engine, or other 
portable or stationary engine. [L. 11, p. 635, §17.] 


§ 5277-18. Fire Patrol. 
Everyone operating a logging locomotive during the closed season, shall: 
Have a man whose duty it shall be to follow each logging locomotive, ex- 
cept a locomotive using oil for fuel, for the purpose of acting as fire patrol, 
the said man to begin the said patrol at approximately thirty (30) minutes 
after the starting of the logging locomotive which it is his duty to follow. 
Anyone who shall violate any of the provisions contained in section 
5277-16, 5277-17, or 5277-18, shall be punished by a fine not to exceed one 
hundred dollars ($100.00) or by imprisonment in the county ae for not 
less than thirty (80) days. [L. 11, p. 635, 8 18.] 


§ 5277-19. Arrests. 

The forester, his assistants, wardens, rangers, and all police officers are 
hereby empowered to make arrests without warrant of persons violating this 
act. [L. 11, p. 636, 8 19.) 


§ 5277-20. Duty of Prosecuting Attorney. 

Whenever an arrest shall have been made for a violation of any of the 
provisions of this act or whenever information of such violation shall have 
been lodged with him, the prosecuting attorney of the county in which the 
criminal act was committed, shall prosecute the offender or offenders, with 
all diligence and energy. If any prosecuting attorney shall fail to comply 
with the provisions of this section, he shall be guilty of a misdemeanor and 
shall be punished by a fine of not less than fifty dollars (850.00) nor more 
than five hundred dollars ($500.00), and by imprisonment of not less than 
thirty (30) days, nor more than one year in the county jail. The penalties 
of this section shall apply to any magistrate, with proper authority, who 
refuses or neglects to cause the arrest and prosecution of any person or per- 
sons when complaint under oath of violation of any provisions of this act 
has been lodged with him. [L. 11, p. 636, § 20.] 
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§ 6277-21. Fines. 
All fines collected under this act shall be paid into the county treasury 
of the county in which the offense was committed. [L. 11, p. 636, § 21.] 


§ 5287. repealed by section 5277-8, prohibiting the 


. ; burning of any forest material without a 

This section, permitting the burning of ng ay 
logs, stumps, drift and brush heaps in small n Er . Hendricks, 68 
e 9 9 9 


quantities under personal supervision was 
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TITLE XXXVII. 
FRAUDS. 


CHAPTER I. 
STATUTE OF FRAUDS. 


§ 5288. 


Notes and a chattel mortgage given in 
part payment of a voidable land contract 
not executed by the vendor’s wife cannot 
be set aside as a fraud upon creditors on 
the theory that they were given without 
consideration: Koth v. Kessler, 59 Wash. 
641, 110 Pac. 540. 

As to absence of consideration as giv- 
ing fraudulent color to conveyance, see 
note in 90 Am. St. Rep. 514. 

The evidence is sufficient to support find- 
ings of the good faith of an assignment of 
ale tng of insurance policies to a debtor’s 

rother, where it appears that he held a 
bona fide second mortgage upon the prop- 
erty destroyed by fire, of which the agent 
was informed when the policies were writ- 
ten, that his claim was recognized by the 
first mortgagee to whom the policies were 
payable as his interest might appear, and 
by the insurance companies before garnish- 
ment, and that the assignment and proofs 
of loss recognizing the same were made 
before the issuance of the writs of garnish- 
ment: Wheatman v. Kane, 55 Wash, 226, 
104 Pae. 258. 

A transfer of all stock in a corporation 
will not be held fraudulent as to creditors 
where the stock was transferred for a 
valuable consideration not so inadequate 
as to suggest fraud, and the creditors took 
no action for fifteen years, knowing that 
the debtor was in straightened circum- 
stances while the corporation was pros- 
pering, and where it was within their 
power to have discovered that his connec- 
tion with the corporation as a stockholder 
had ceased: Daniels v. Spear, 65 Wash. 121, 
117 Pac. 737. 

As to application to choses in action of 
statute against fraudulent conveyances, 
see note in 5 Ann. Cas. 370. 

A preferred creditor does not lose his 
preference from the fact he made a cash 
payment of an excess in order to procure 
payment of his debt, the debtor refusing to 
make the conveyance without such pay- 
ment: National Surety Co. v. Udd, 65 
Wash. 471, 118 Pac. 347. 

As to what constitutes participation by 
ereditor in fraudulent intent by debtor to 
convey, see note in 31 L. R. A. 609. 
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An insurance agent is not bound by 
eral statements of his employee, made after 


a policy was issued and not known to 
him, to the effect that an insurance com- 
pany was solvent and that they would 
stand back of the policy if the company 
was not good: Beckman v. Edwards, 59 
Wash. 411, Ann. Cas. 1912B, 40, 110 Pac. 6. 

Where an insurance company was liable 
on an indemnity policy only after actual 
payment of the judgment, the agent’s oral 
promise to plaintiff to pay the judgment 
was the promise to pay the debt of an- 
other, and void as within the statute of 
frauds: Ford v. Aetna Life Ins. Co., 70 
Wash. 29, 126 Pac. 69. 

A promise by a promoter and principal 
stockholder in a corporation that if a cred- 
itor would forego its demand for im- 
mediate payment for goods sold to the cor- 
poration and would continue to sell and 
deliver goods to it, he would pay the same 
and become responsible therefor, and would 
indemnify and hold harmless the seller 
for any loss on account of the extension 
of credit or sale of goods to it, is a prom- 
ise to answer for the debt or default of an- 
other, within the statute of frauds, section 
5289, and void when not in writing; and it 
is immaterial that he is directly interested as 
a stockholder: Goldie-Klenert Distributing 
Co. v. Bothwell, 67 Wash. 264, 121 Pac. 60. 

In such a case, the facts being admitted, 
the construction is one of law for the 
court: Goldie-Klenert Distributing Co. v. 
Bothwell, 67 Wash. 264, 121 Pac. 60. 

The statute of frauds, being personal to 
the debtor, cannot be taken advantage of 
by sureties who guaranteed the perform- 
ance of a lease which was voidable under 
the statute of frauds: Backus v. Feeks, 71 
Wash. 508, 129 Pac. 86. 

Where a building contract recited that 
it is between, and it was signed by, the 
contractor, as party of the first part, and 
the owner as party of the second- part, the 
obligation of the alleged sureties also 
signing the contract is a collateral and not 
an original undertaking, and is within the 
statute of frauds: Mead v. White, 53 Wash. 
638, 132 Am. St. Rep. 1092, 23 L. R. A., N. 
S., 1197, 102 Pac. 753. 

A foreign corporation is liable for the 
purchase price of machinery, as upon an 
Original oral promise, and the transaction 
is not within the statute of frauds, where 
its agent told plaintiff he had a job for 
him, and a week later came to plaintiff and 
gave the measurements for a blow-pipe 
system to be installed in the mill of an- 
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other company, ordered the goods, and on 
plaintiff’s objection that such company did 
not have good financial standing, directed 
plaintiff to send the bill to such company 
and “we will pay the bill,” it appearing 


that the leading object in the defendant — 


company in installing the system was to 
enable the mill to fill defendant’s orders 
for lumber: Burns v. Bradford-Kennedy 
Lumber Co., 61 Wash. 276, 112 Pae. 359. 


An agreement by the president of a 
society to pay all the costs and expenses of 
the defense of a suit to reinstate a member 
is an original promise, and not within the 
statute of frauds, where the society refused 
to defend and regarded it as a personal 
controversy between the plaintiff and the 
defendant: Mazzini Society v. Corgiat, 63 
Wash. 273, 115 Pac. 93. 


Where a contractor for dwellings sublet 
the plumbing, and failed to pay for the 
work, the owner’s oral promise to the 
plumber to pay him, if he would not file 
a lien against the premises, is an original 
undertaking, and not @ promise to answer 
for the debt or default of another within 
the statute of frauds: Wells & Morris v. 
Brown, 67 Wash. 351, 121 Pac. 828. 


An agreement not to file a mechanic’s 


lien against property is a sufficient con- 
sideration for the oral promise of the 
owner to pay for the work, so as to make 
the promise an original undertaking and 
not within the statute of frauds, and it is 
immaterial that the right to file the lien 
could have been contested for failure to 
comply with the statute relating to dup- 
licate statements of the material fur- 
nished: Wells & Morris v. Brown, 67 Wash, 
351, 121 Pac. 828. 


There is an original undertaking on suff- 
cient consideration, and not a promise to 
answer for the debt of another, within the 
statute of frauds, where the principal cred- 
itor of a contractor was interested in see- 
ing him complete a grading contract, the 
proceeds of which had been assigned to it, 
and upon a threatened foreclosure of a 
chattel mortgage upon the contractor’s out- 
fit, promised the mortgagee to pay any 
balance due, if the mortgagee would forego 
foreclosure until the contract was com- 
pleted: McKay v. Northern Bank & Trust 
Co., 69 Wash. 186, 124 Pac. 372. 


A promise by the purchaser of sheep 
to pay the balance due on a chattel mort- 
gage, in consideration of the consent of 
the mortgagees to the transfer, is an orig- 
inal promise upon an independent con- 
sideration, and not to answer for the debt 
of another within the statute of frauds: 
Bicknell v. Henry, 69 Wash. 408, 125 Pac. 
156. 

An oral promise by defendant to pay 
plaintiff any sum up to three hundred dol- 
lars which, on final settlement between 
plaintiff and a third person, might be 
found due to the plaintiff, is within the 
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statute of frauds: Taylor v. Howard, 70 
Wash. 217, 126 Pac. 423. 

Where the complaint in an action upon 
an oral contract guaranteeing the debt of 
another alleged the loan of money in gen- 
eral terms without disclosing the true 
foundations of the case, the defendant 
may, under the plea of the general issue, 
take advantage of the statute of frauds, 
although ordinarily he could not do so 
without specially pleading it: Taylor v. 
Howard, 70 Wash. 217, 126 Pac. 423. 


An oral promise by an accommodation 
indorser to pay the note in any event and 
save another harmless is not a promise to 
pay the debt of another, within the statute 
of frauds, but is an independent personal 
promise: Handsaker v. Pedersen, 71 Wash. 
218, 128 Pac. 230. 

As to what is a contract to answer for 
the debt or default of another, see note in 
126 Am. St. Rep. 488. And see notes in 
Ann. Cas. 1912B, 222 and 446. Also notes 
in 2 Ann. Cas. 506; 6 Ann. Cas. 671; 10 Ann. 
Cas. 895; 12 Ann. Cas. 1101. 


An oral contract whereby a vendor 
agreed not to declare a forfeiture of a con- 
tract to purchase land for five years, if 
the vendee would plant and cultivate an 
Orchard and remain on the land, is void 
under the statute of frauds requiring con- 
tracts not to be performed within one year 
to be in writing: Spokane Canal Co. v. 
Coffman, 61 Wash. 357, 112 Pac. 383. 

As to contract void under the statute of 
frauds, as not to be performed within a 
year, see note in 138 Am. St. Rep. 590. 


CONTRACTS FOR A BROKER’S COM- 
MISSIONS.—An agreement with brokers 
whereby the owner of premises offered to 
take a fixed sum for his property, the 
brokers to have all that they could get over 
that sum, is within this section of the stat- 
ute of frauds: Broderius v. Anderson, 54 
Wash. 591, 103 Pac. 837. 


This section, requiring contracts for the 
payment of a broker’s commission on the 
sale of real estate, is not retroactive, and 
has no application to contracts made prior 
to its enactment: Dean v. Williams, 56 
Wash. 614, 106 Pac. 130. 

This section applies only to contracts be- 
tween the owner of the land and the agent 


. to sell, and an oral contract between 


brokers to divide commissions is valid: 
Jones v. Kehoe, 61 Wash. 422, 112 Pac. 497. 

A broker’s contract for the sale of real 
estate rests in parol, and is void within 
this section, where it appears that the 
vendor refused to sign a proposed contract 
giving the brokers the exclusive right to 
sell the land and retain all received over 
twelve thousand dollars as commissions, 
but later wrote that she objected to some 
parts of the contract, which she said no 
doubt could be fixed by a satisfactory talk 
that they could send down their man and 1 
they sold she wanted twelve thousand dol- 
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lars net, and that they could keep the letter 
as a contract until they came down, al- 
though she afterward consummated a deal 
with a purchaser procured by the brokers 
for fifteen thousand dollars; since the 
letter does not accept the terms of the con- 
tract and they cannot therefore be read 
together as one, and the statute requires 
that the amount of the compensation be 
fixed in the writing: Crouch v. Forbes, 63 
Wash. 564, 116 Pac. 14. 


An oral contract between brokers to 
divide commissions is not within this sec- 
tion, requiring an agreement employing a 
broker to sell real estate to be in writing: 


Orr v. Perky Investment Co., 65 Wash. 


281, 118 Pac. 19. 


Where the defendants, real estate 
brokers, having orally agreed with plaintiff 
to divide commissions on a sale of real 
estate, fraudulently represented the same 
as cash when in fact the commission re- 
ceived was a lot of greater value, a con- 
structive trust ex maleficio arises, which 
does not fall within the statute of frauds 
and may be established by parol evidence: 
Orr v. Perky Investment Co., 65 Wash. 281, 
118 Pac. 19. 

As to commissions to persons effecting a 
sale for land owners, see notes in 12 Am. St. 
Rep. 589; 28 Am. St. Rep. 546; 139 Am. 
St. Rep. 225. See, also, notes in Ann. Cas, 
1912A, 202, 1267. 


Letters to a broker fixing a price which 
owners would take for their property “and 
let you have six months’ time to sell it in,” 
on commission, merely authorize the broker 
to find a purchaser, and not to make a 
binding contract of sale that can be 
specifically enforced: Lawson v. King, 56 
Wash. 15, 104 Pac. 1118. 


Verbal authority to find a purchaser for 
land does not authorize the agent to ex- 
ecute a binding contract of sale: McLeod 
v. Morrison & Eshelman, 66 Wash. 683, 38 
L. R. A., N. S., 783, 120 Pac. 528. 

The words, “Commission to be paid when 
2d payment is made to M. & M., $625,” 
after the signature of a vendor at the foot 
of a contract to purchase real estate, is not 


a sufficient memorandum of the agreement, 


within this section: McCrea v. Ogden, 54 
Wash. 521, 103 Pac. 788. 

& broker is the agent of the vendors 
where it appears that he approached them 
advising that he had a prospective pur- 
chaser, that they agreed to pay a commis- 
sion in case of a sale, and that the broker 
signed a contract as “agent for the owner,” 
which was approved in writing by the 
owners, thereby ratifying the agency: Law- 
ler v. Armstrong, 53 Wash. 664, 102 Pac. 
175. 

Where brokers exceeded their authority 
by’ reducing the price, including a guaranty 
and guaranteeing the number and kind 
of apple trees, their contract of sale is not 
binding upon their principal, especially 
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when made subject to his aie Smith 
v. Craig, 61 Wash. 528, 112 Pac. 513. 


In such a case, the contract as made is 
not ratified by the fact that the owner 
thereafter offered to consent to the reduced 
price, agreeing to make a list of the trees, 
although the brokers thereupon struck out 
the guaranty as to the trees: Smith v. 
Craig, 61 Wash. 628, 112 Pac. 513. 

A memorandum of an agreement for the 
employment of a broker to sell real estate 
is insufficient, under this section, where it 
fails to name any broker or agent and em- 
ploys none, describes no real estate, and 
contains no agreement for compensation: 
Swartswood v. Naslin, 57 Wash. 287, 106 
Pac. 770. 

This section, providing that an agree- 
ment employing an agent or broker to sell 
real estate for compensation or commissions 
shall be void unless in writing, applies 
only to contracts between the owner of the 
land and the agent to sell, and an oral 
agreement between brokers whereby one 
was to pay the other a specified commission 
for assistance in finding purchasers is 
enforceable: Leigh v. Yancy, 67 Wash. 18, 
120 Pac. 512. 

Where a written contract for a hroker’s 
commissions on a percentage basis was 
abrogated on negotiating a sale, and a 
flat commission of five hundred dollars 
orally agreed upon, and the contract of sale 
made no reference to commissions except 
to provide that purchase money paid 
should, in case of default, be forfeited to 
the agents “to the extent of their agreed 
upon commissions,” the second contract is 
not a mere modification of the first; and 
the contract of sale is insufficient as a mem- 
orandum of the agreement for commissions 
to entitle the broker to recover commis- 
sions under the statute of frauds requiring 
any agreement authorizing a broker to sell 
real estate for a commission to be in writ- 
ing: Forland v. Boyum, 53 Wash. 421, 102 
Pac. 34. 

As to what constitutes employment by 
real estate broker that will entitle him to 
commissions, see note in 27 L. R. A., N. S., 
786. 

As to necessity that the broker’s author- 
ity be in writing, see note in 9 L. R. A., N. 
S., 933. 

While an agreement to pay a broker's 
commissions must, under this section, be 
in writing, and an executory written agree- 
ment therefor cannot be rescinded or 
abrogated by an oral executory agreement, 
it may be modified or abrogated by an ex- 
ecuted or partly performed oral agreement; 
and there is sufficient part performance of 
such an oral agreement to rescind, where 
it appears that performance of a written 
agreement to exchange properties and pay 
commissions was refused because condi- 
tions were not met, that, in order to induce 
the exchange, the contract was orally 
modified by the broker’s agreeing to ac- 
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89 75 in lieu of the 5 eight hundred 
dollars commissions, the sum of two hun- 
dred dollars in cash and two lots, that the 
exchange was thereupon effected, the two 
hundred dollars paid, and a conveyance of 
the lots tendered, the same constituting 
such partial 1 as to estop the 
other broker from asserting its invalidity: 
Gerard -Fillio Co. v. McNair, 68 Wash. 321, 
123 Pac. 462. 


A broker’s contract to sell real estate, 
he only having authority to find a pur- 
chaser, is ratified where, with full knowl- 
edge of the contract and all the material 
facts, nothing was done to disavow the 
sale or question the broker’s authority to 
make it, and letters were written promising 
a deed as soon as it could be secured: 
McLeod v. Morrison & Eshelman, 66 Wash. 
683, 38 L. R. A., N. S., 783, 120 Pac. 528. 

The fact that an unauthorized broker’s 
contract to sell real estate was executed 
under seal does not prevent an implied 


ratification of the contract from silence’ 


and acquiescence therein, especially in 
view of section 8751, abolishing the use 
of private seals in contracts and deeds: 
McLeod v. Morrison & Eshelman, 66 Wash. 
683, 38 L. R. A., N. 8., 783, 120 Pac. 528. 

As to the essentials of the validity of 
transactions by real estate agents to bind 
owners, see note in 8 Ann. Cas. 851. See, 
also, note in 44 L. R. A. 321. 

Under this section, a broker cannot re- 
cover for effecting an exchange of his 
principal’s property, where the written 
contract. employed him to make the ex- 
change for certain specified property, 
which on inspection proved unsatisfactory 
and such trade was never consummated, 
although the broker was afterward instru- 
mental in effecting an exchange for other 
property not mentioned in the written con- 
tract of employment: Reitz v. Bryant, 71 
Wash. 53, 127 Pac. 583. 

Brokers who procured a purchaser to 
whom a sale was made through continuous 
negotiations covering twelve days cannot 
be deprived of their commissions by an 
attempted discharge because of their in- 
ability to secure a loan by which the deal 
was to be consummated, where the owner 
himself procured the loan and consum- 
mated the deal, on terms somewhat differ- 
ent from those originally contemplated: 
Merritt v. American Catering Co., 71 Wash. 
425, 128 Pac. 1074. 

A broker authorized to purchase wheat 
at seventy-five cents per bushel net at 
warehouse, which gave the purchaser con- 
trol of the shipping, did not perform his 
contract, where he purchased it at seventy- 
eight cents, f. o. b., which gave the seller 
control of the shipping; especially where 
he reported the sales at ‘seventy-five cents 
net to the farmer,’ when the warehouse 
charges were only one and one-half cents, 
and where he purchased certain wheat on 
his own responsibility at a price three 
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cents per bushel in excess of the author- 
ized price: Sheeran v. Ford Grain Co., 71 
Wash. 604, 129 Pac. 378. 


In such a case, where the broker was in- 
structed to return and get the price re- 
duced according to instructions, which he 
was unable to do, whereupon the purchaser 
secured a cancellation of the contracts and 
accepted the wheat at seventy-seven cents, 
f. o. b., the same was in the nature of a 
compromise, and in an action by the broker 
for commission, the purchaser is entitled 
to offset its damages by reason of the 
excess price paid and its expenses: Sheeran 
v. Ford Grain Co., 71 Wash. 604, 129 Pac. 
878. 

A contract to pay a commission on 
the sale of a cafe, being for the sale of 
personal property, is not within the statute 
of frauds (section 5289), requiring an 
agreement employing an agent to sell or 
purchase real estate to be in writing, not- 
withstanding that the owner agreed to 
take part or all of his price in land, and 
the agent effected a trade of the cafe for 
land, which was consummated: Merritt v. 
American Catering Co., 71 Wash. 425, 128 
Pac. 1074. 

The contract of persons who sign “as 
sureties,” at the foot of a written building 
contract between the contractor and the 
owner, is not in writing, and is void as 
within the statute of frauds, where the 
writing contains no provision connecting 
the sureties with it or showing their rela- 
tion to the parties: Mead v. White, 53 
Wash. 638, 132 Am. St. Rep. 1092, 23 L. 
R. A., N. S., 1197, 102 Pac. 753. 

An oral contract with a broker to pay 
commissions on the sale of real estate, void 
under the statute of frauds, raises a moral 
obligation which is sufficient consideration 
to support a subsequent written agreement 
to pay the same, after the rendition of the 
services: Muir v. Kane, 55 Wash. 131, 
19 Ann. Cas. 1180, 26 L. R. A., N. 8., 519, 
104 Pac. 153. 

A contract void within the statute of 
frauds cannot be reformed upon parol evi- 
dence: Mead v. White, 53 Wash. 638, 132 
Am. St. Rep. 1092, 23 L. R. A., N. S., 1197, 
102 Pac. 753. 

The statute of frauds does not apply to 
an oral agreement to advance the money 
to bid in property at a sale and hold the 
same in trust for another, wherehy a con- 
structive trust is created, and it is 1mma- 
terial who had possession of the property: 
MecSorley v. Bullock, 62 Wash. 140, 113 
Pac. 279. 

As to oral agreement by bidders at 
judicial sale to share property purchased 
by one as within the statute of frauds, see 
note in Ann. Cas. 1912B, 320. 

A trust ex maleficio does not arise from 
a mere verbal promise by the purchaser*of 
one of several lots to attend to the matter 
of acquiring the title to abutting tide lands 
for the benefit of the purchasers of other 
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lots in the same block, made at the same 
time, where the parties were entire stran- 
gers, the promisor had no funds or prop- 
erty in his hands belonging to the others 
and none was furnished and he did not 
agree to advance any for the contemplated 
purchase, and he was not to receive any 
compensation for the volunteered service, 
and in acquiring a deed for himself, the 
grantors of the tide lands were not con- 
cerned as to what parties were to be 
benefited by the purchase, notwithstanding 
representations that the purchaser was act- 
ing for the benefit of himself and neigh- 
bors: Cushing v. Heuston, 53 Wash. 379, 
102 Pac. 29. 

Judicial sales do not fall within the stat- 
ute of frauds: Rice v. Ahlman, 70 Wash. 
12, 126 Pac. 60. 

The rule that an oral modification of a 
written lease is void has no application, 
where it appears that the oral agreement 
was partially performed by allowing the 
lessee to remain in possession and pay rent 
to a third party pending the termination 
of litigation between the lessor and the 
third party, and that the lessor subse- 
quently recognized it by forbearance in 
neither demanding nor collecting rent: 
Oregon etc. R. Co. v. Elliott Bay Mill & 
Lumber Co., 70 Wash. 148, 126 Pac. 406. 
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MEMORANDUM.—A signed offer for 
five thousand acres of “Northern Pacific 
Scrip,” under a special act of Congress, the 
price to be “fifteen dollars per acre net to 
you,” is a sufficient memorandum of the 
sale of goods, wares and merchandise to 
take the same out of the operation of the 
statute of frauds, although it fixes no time 
for tender and payment, as a reasonable 
time would be presumed to be contem- 
plated: Moses Land Scrip & Realty Co. v. 
Stack-Gibbs Lumber Co., 56 Wash. 529, 
106 Pac. 207. 


Under the statute of frauds of the state 
of Oregon, requiring a contract for the sale 
of personal property of the value of over 
fifty dollars to express the consideration, 
it is sufficient if the contract, without stat- 
ing the consideration in express terms, 
shows mutual promises, and it is evident 
that the promise on one part was the con- 
sideration for the promise on the part of 
the other: Parks v. Elmore, 59 Wash. 584, 
110 Pac. 381. 

As to the consideration, and when it 
must be expressed, see note in 60 Am. St. 
Rep. 432. 

The defense that a contract is void under 
the statute of frauds for want of sufficient 
Memorandum must be specially pleaded: 
Moses Land Scrip & Realty Co. v. Stack- 
Gibbs Lumber Co., 56 Wash. 529, 106 Pac. 
207. 

As to the necessity of pleading specially 
the statute of frauds where the defendant 
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denies the contract, see note in Ann. Cas. 
1912D, 46. 


An oral modification of a written con- 
tract of sale of goods is not void under the 
statute of frauds, where, within the excep- 
tion of this section, the purchaser “received 
and accepted part of the goods” and paid 
for the same: Sedro Veneer Co. v. Kwapil, 
62 Wash. 385, 113 Pac. 1100. 

As to the effect of part performance to 
take the contract out of the statute of 
frauds, see note in 12 L. R. A. 123. 


An absolute acceptance of an engine and 
hay baler is shown, sufficient to take an 
oral sale thereof out of the operation of 
the statute of frauds, where it appears 
that the agent, authorized to purchase the 
same, received the engine and baler early 
in June and hauled them to the purchaser’s 
ranch, where they remained, long prior to 
the commencement of the action, the pur- 
chaser knowing that the seller claimed an 
absolute sale, delivery, and acceptance, the 
purchaser making no demand for a test 
thereof as provided for in the contract: 
Adams County Mercantile Co. v. Walla 
Walla Livestock Co., 64 Wash. 285, 116 
Pac. 669. 

As to continuance of existing possession 
by vendee as sufficient delivery to take 
verbal sale of goods out of the statute of 
frauds, see note in 13 Ann. Cas. 715, 


A parol sale of wheat f. o. b. cars, under 
a general custom in the locality that the 
title did not pass until delivery on board 
the cars, is within the statute of frauds: 
Peacock Mill Co. v. Honeycutt, 55 Wash. 
18, 103 Pac. 1112. 


The oral sale by plaintiff of a half inter- 
est in a partnership is not void for want of 
any delivery sufficient to satisfy the stat- 
ute of frauds, where the plaintiff turned 
over the sole management and control of 
the business, which was assumed by the de- 
fendant, the property not being capable of 
manual delivery: Gaisell v. Johnston, 68 
Wash. 470, 123 Pac. 783. 

The oral sale by plaintiff of a half inter- 
est in a partnership business in considera- 
tion of defendant’s note for five hundred 
dollars, plaintiff to pay a firm debt of one 
hundred dollars, is taken out of the opera- 
tion of the statute of frauds by plaintiff’s 
payment from his personal assets of the 
firm debt of one hundred dollars pursuant 
to the agreement: Gaisell v. Johnston, 68 
Wash. 470, 123 Pac. 783. 

Under this section, an execution sale will 
not be enjoined at the suit of the wife, 
where it appears that she transferred the 
property to her husband in fraud of her 
creditors, by a deed reciting a valuable con- 
sideration, and that thereafter the execu- 
tion debt was contracted by the husband 
upon the faith of his apparent title, where- 
upon he reconveyed the property to the wife 
in fraud of his execution creditor, before 
such creditor acquired a lien on the land: 
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Kalinowski v. McNeny, 68 Wash. 681, 123 
Pac. 1074. 

As to relation of husband and wife as 
element of fraud in conveyances from one 
= Ps other, see note in 90 Am. St. Rep. 


§ 5292. 


The presumption that property paid for 
from a wife’s separate estate and deeded to 
the husband is a gift can only be overcome 
by clear, cogent and convincing evidence 
establishing the trust relation: Denny v. 
Schwabacher, 54 Wash. 689, 132 Am. St. 
Rep. 1140, 104 Pac. 137. 

As to the effect of investment by husband 
in his own name of wife’s separate property 
in real estate to create trust in her favor, 
see notes in 6 L. R. A., N. S., 381 and 26 
L. R. A., N. S., 161. 

In an action to quiet title, the evidence is 
insufficient to show that an absolute deed 
made by a husband and wife was in trust, 
where the wife’s testimony to that effect 
was contradicted by her husband, who tes- 
tified that he negotiated the sale and that 
the deed was made upon full consideration: 
Palmer v. Abrahams, 55 Wash. 352, 104 
Pac. 648. 

Under this section a deed from the hus- 
band to a wife in consideration of love and 
affection is not shown to have been made in 
good faith, where it was made on the same 

ay that suit was brought against the hus- 
band, and before judgment the husband and 
wife joined in a deed of other property 


GENERAL STATUTES. 


which was admittedly a fraud upon credit- 
ors; and a mere assertion by the wife that 
there was no collusion is not sufficient under 
the circumstances: Adams v. Wingard, 53 
Wash. 560, 102 Pac. 426. z 


Under this section, the presumption that 
a transfer by a husband to a wife of one 
hundred and ninety-nine shares of corporate 
stock, valued at fourteen thousand dollars, 
is fraudulent as to creditors, is not over- 
come by clear and satisfactory proof, as 
required, where it appears that the husband 
was indebted on a judgment for eight thou- 
sand nine hundred dollars, that he was being 
pressed for payment, that his claim that he 
did not know of the judgment was un- 
founded in fact and that he claimed that 
the transfer was in consideration of five 
thousand dollars borrowed and of other stock 
which he had borrowed and was holding for 
his wife, which at one time was of the value 
of nine thousand dollars, but was worth only 
one thousand dollars at the time of the trans- 
fer of the stock in question; and it further 
appears that the. five thousand dollars came 
from the sale of a house valued at seven 
thousand five hundred dollars to which the 
husband had contributed six thousand dol- 
lars, that he had made statements that he 
owned the stock, admitted that he had no 
intention of paying the judgment, and his 
evidence was wholly uncorroborated: Dill v. 
Carver, 70 Wash. 103, 126 Pac. 86. 

As to burden of proof where fraud is 


asserted in respect to a transfer from hus- 
band to wife, see note in 56 L. R. A. 823. 


CHAPTER II. 
BULK SALES LAW. 


§ 5296. 


In an action against a buyer of a stock 
of goods in bulk, to recover upon an express 
contract to assume a promissory note of the 
vendor, the plaintiff need not prove affirma- 
tively compliance with the sales in bulk law 


§ 5299. 


requiring a verified statement of the names 
and addresses of the creditors of the vendor; 
and there is no presumption that the law 
was not complied with: Mooney v. Mooney 
Co., 71 Wash. 258, 128 Pac. 225. 

As to the burden of proving fraud gen- 
erally, see note in 1 Ann. Cas. 809. 


Bulk Sale Defined—Waiver by Creditors. 


Any sale or transfer of a stock of goods, wares or merchandise, or all 


or substantially all, of the fixtures and equipment used in and about the 
business of the vendor, out of the usual or ordinary course of business or 
trade of the vendor, or whenever substantially the entire business or trade 
theretofore conducted by the vendor, shall be sold or conveyed or when- 
ever an interest in or to the business or trade of the vendor is sold or con- 
veyed, or attempted to be sold or conveyed, shall be deemed a sale and trans- 
fer in bulk in contemplation of this act: Provided, however, That if such 
vendor produces and delivers a written waiver of the provisions of this act 
from his creditors as shown by such verified statements then and in that 
case the provisions of this section shall not apply. [L. 13, p. 610, § 4.] 


466 


GAME, §§ 5323—5341—F1 


TITLE XXXVIII. 
GAME. 


CHAPTER I. 
STATE GAME WARDEN AND DEPUTIES, 


§ 5323. 
Repealed. See § 5395-53, infra. 


§ 6326-1. Authority to Search—Prima Facie Evidence. 

Any game wardens, any sheriff, deputy sheriff, constable or police 
officer, shall have power to search without warrant any person and examine 
any conveyance, vehicle, game bag, game basket, game coat or other recep- 
tacle for game or game fish, and all cold storage rooms, warehouses, markets, 
taverns, boarding-houses, restaurants, clubs, eating-houses, saloons and other 
places where game or game fish may be kept or sold, and to search and 
examine all packages or boxes, which he has reason to believe contain evi- 
dence of the infraction of the laws of this state, for the protection of wild 
fowl, trout or other game fish, game, game birds and song birds, and if 
upon diligent inquiry he can discover evidence sufficient in his judgment to 
secure the conviction of the alleged offenders or shall have cause to believe 
that sufficient evidence exists to justify the same he shall at once institute 
proceedings to punish the alleged offenders, and hindrance or interference 
with such search and examination shall be prima facie evidence of the viola- 
tion of the laws by the party or parties who hinder or interfere with such 
search or examination. Any of the persons above mentioned may at any time 
seize and take possession of any and all game, wild fowl, game fish, game birds, 
song birds, or trout which has been caught, taken or killed at any time, in 
any manner, or for any purpose, or had in possession or under control or 
which have been shipped, contrary to the laws of this state. The search and 
seizure provided for in this act may be made without warrants. [L. 11, 
Pi. 396, § 2.] 


Penalty for violating this section, see § 5364-2, 


CHAPTER II. 
HUNTERS’ LICENSES, 


§§ 5827, 5328, 5333, 5337. 
Repealed. See § 5395-53, infra. 


| CHAPTER III. 
GAME PRESERVES, ISLANDS, ETO. 


§ 6341-1. Game Preserve in Pierce County. 

Any person who shall hunt, take, kill, trap, snare, maim, destroy or 
molest any game bird, water fowls, shore birds or deer at any season of the 
year in that part of Pierce county, Washington, bounded by the waters of 
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Puget Sound and Commencement Bay, and a line beginning where the line 
between townships 19 and 20 north intersects the easterly shore of Puget 
Sound, and running thence east to the corner common to sections 3 and 4, 
township 19 north, range 3 east and sections 33 and 34, township 20 north, 
range 3 east; thence due north to the shore of Commencement Bay, or upon 
the waters of Steilacoom Lake, Gravelly Lake, American Lake, Sequalitchew 
Lake or the islands therein, or within one mile of the shores of any of said 
lakes, or upon any part of sections 1, 2, 11, 12, 13, 14, 22, 23, 24, 25, 26, 27 
and 28, township 19 north, range 2 east, sections 3, 4, 5, 6, 7, 8, 9, 10, 15, 
16, 17, 18, 19, 20, 21, 22, 27, 28, 29 and 30, township 19 north, range 3 
east, and section 34 and the south half of section 27, township 20 north, 
range 3 east, shall be guilty of a misdemeanor: Provided, That this act shall 
not apply to persons holding certificates giving the right to take birds, their 
nests or eggs, for scientific purposes, as now provided by law. [L. 11, 
p. 384, § 1; L. 13, p. 382, §1.] 


§ 5341-2. Discharging Gun a Crime. 

Any person who shall discharge any rifle within the above-described 
territory shall be guilty of a misdemeanor: Provided, That this section shall 
not apply to peace officers, officers or enlisted men in the United States army, 
and the officers and enlisted men in the National Guard of Washington, or 
any other state, while engaged in the performance of their respective duties 
as such officers or enlisted men: And provided further, That this section shall 
not apply to public or private shooting galleries or rifle ranges. [L. 711, 
p. 385, §2; L. 13, p. 383, § 2.] 


§ 5841-3. Disposition of Fines. 3 

All fines collected under the provisions of this act shall be turned over 
to the county treasurer and by him placed in the game protection fund. 
[L. 13, p. 383, § 3.] 


CHAPTER V. 
PROHIBITED PURPOSES, APPLIANCES, AND METHODS OF HUNTING. 


88 5354, 5356. 


Repealed. See § 5395-53, inf ra. 


§ 5358. Use of Sink-boxes, Sneak Boats, etc., Prohibited. 

Every person who shall use any sink-box or sink boat or sneak boat for 
the purpose of shooting wild ducks, geese, swan or other water fowl, or who 
shall use any battery, swivel or pivot gun, or any gun other than one to be 
held in the hands and fired from the shoulder, at any time, for the purpose 
of shooting wild ducks, geese, swan, brant or other water fowl; or who shall 
build any structure in any of the waters of this state for the purpose of shoot- 
ing therefrom wild ducks, geese, swan, or other water fowl; or who shall 
at any time between one-half hour after sunset and one-half hour before sun- 
rise fire off any gun or build any fire or flash any light, or burn any powder 
or other inflammable substance upon the shores of any feeding grounds fre- 
quented by wild ducks, geese, swan or other water fowl, with intent thereby 
to shoot, kill, injure, destroy or disturb any of such water fowl, shall be 
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guilty of a misdemeanor, and upon conviction thereof shall be punished as 
hereinafter provided. 

The term sneak boat’’ as used in this act shall be deemed to mean any 
boat, skiff, steam or gasoline launch, or floating battery, except an ordinary 
open rowboat or canoe propelled by hand with side oars, such oars to be not 
less than five (5) feet in length and one oar to be used on each side of the 
boat or canoe. All occupants of such boat or canoe to be in an upright posi- 
tion so that at all times they shall be visible from the waist up while in pur- 
suit of such ducks, geese, brant or other water fowl. [L. 13, p. 90, §1.] 


CHAPTER VI. 
OPEN SEASON, BAY LIMIT, PROHIBITED PLACES, POSSESSION, SALE, ETC. 


§ 5360. Deer, Mountain Sheep and Caribou—Open Season—Limit—Killing 
in Water. 

Every person who shall, within the state of Washington at any time 
between the first day of November and the first day of September of the 
following year, hunt, pursue, take, kill, injure, destroy or possess any deer, 
mountain goat, mountain sheep or caribou, shall be guilty of a gross mis- 
demeanor, and upon conviction thereof shall be punished as hereinafter pro- 
vided. Every person who shall, within the state of Washington, during the 
season when it is lawful to kill same, take or kill more than two deer, or 
shall kill any female deer or spotted fawn, shall be guilty of a gross mis- 
demeanor, and, upon conviction thereof, shall be punished as hereinafter 
provided. Every person who shall at any time shoot or kill in any manner 
a deer when such deer is in any river or lake, or body of salt water, or shall 
hunt or chase deer with dogs, shall be deemed guilty of a gross misdemeanor, 
and upon conviction thereof shall be punished as hereinafter provided. 
[L. 711, p. 395, 8 1.) 

Penalty for violating this section, see § 5364-2. 


98 5361-5365. 
Repealed. See § 5395-53, infra. 


§ 5364-1. Notice of Liberation of Imported Birds. 

Whenever any imported species of game birds shall have been liberated 
in any county of this state by the county commissioners, such commissioners 
shall give notice thereof by publication for three successive weeks in a news- 
paper published at the county seat of such county, and thereafter it shall be 
unlawful to hunt, take, kill, or molest any such imported birds within such 
county for three years after the date of the first publication of such notice. 
[L. 11, p. 397, 8 5.] 

Penalty for violating this section, see § 5364-2. 


§ 6364-2. Penalty. 
Any person violating any of the provisions of this act shall be guilty 
of a misdemeanor. [L. 11, p. 397, 8 6.] 


“Act” in this section refers to sections 5360, 5326-1, 5365-1, 5391-1, and 5364-1. 
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§ 5365-1. Sale of Birds. 

It shall be unlawful for any person at any time to sell or offer for sale 
any of the song birds, game birds or game animals protected by the laws of 
the state of Washington. [L. 11, p. 397, 8 3.] 

Penalty for violating this section, see § 5364-2 


§ 5367. 
Repealed. See L. 13, p. 380, § 53. 


§§ 5371, 5372, 5379, 5380, 5384, 5385, 5389. 
Repealed. See § 5395-53, infra. 


CHAPTER VIL 
GAME FISH. 


§ 5891-1. Notice of Stocked Streams or Lakes. 

Whenever any lake or stream shall have been stocked or planted with 
game fish under the laws of the state of Washington the county commis- 
sioners shall give notice thereof by publication for three successive weeks in 
a newspaper published at the county seat of the county in which such lake 
or stream is situated, it shall be unlawful for any person to take or fish for, 
or take fish of any species whatever, in the waters of the lake or stream so 
stocked or planted, for two years after the first publication of such notice. 
[L. 11, p. 397, § 4.] 

Penalty for violating this section, see § 5364-2, 


$ 5393-1. Black Bass and Perch in Silver Lake, Cowlitz County. 
Every person who shall— 

(1) Fish for or catch black bass or perch in the waters of Silver Lake, 
in Cowlitz county, between the 15th day of April and the 15th day of June 
in any year, or 

(2) Fish for, or catch black bass or perch in the waters of such lake at 
any time except with hook or line, or 

(3) Catch more than twelve black bass or twenty-five perch in the waters 
of such lake, in any one day, 

—Shall be guilty of a misdemeanor. [L. 11, p. 299, §1.] 


CHAPTER VIII. 
GAME CODE OF 1913. 


§ 5895-1. County Game Commission. 

A county game commission is hereby created, the said game commission 
to consist of three residents of each county, and there shall be a county game 
commission for each county in this state. [L. 13, p. 356, §1.] 


§ 5395-2. Chief Game Warden and Deputy —Appointment — Compensation. 

There shall be appointed by the governor a chief game warden who 
shall reside west of the Cascade Mountains and a chief deputy game warden 
who shall reside east of the Cascade Mountains. The chief game warden 
and chief deputy game warden shall each receive not to exceed the sum of 
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eighteen hundred dollars ($1,800.00) per year and their necessary traveling 
expenses while engaged in their official duties, to be paid out of the money 
received from the state game and fishing licenses to be collected under the 
provisions of the laws of this state, provided there are sufficient funds re- 
ceived into the state game fund hereafter created with which to make such 
payments. Traveling expenses shall be first paid, and if there is not suff- 
clent money to pay the full salaries hereby provided for the funds in said 
fund shall be paid pro rata to the said chief game warden and chief deputy 
game warden. The county game commission shall be appointed on the recom- 
mendation of the board of county commissioners of each county and the ap- 
pointment of such commissioners for all counties west of the Cascade Moun- 
tains shall be made by the chief game warden, and the appointment of all 
game commissioners east of the Cascade Mountains shall be made by the 
chief deputy game warden. The said appointments shall be made upon the 
recommendation of the county commissioners, but in case the county com- 
missioners fail to recommend such county game commissioners for appoint- 
ment upon the request of said state game wardens within ten days after 
written notice so to do, then and in that case the chief game warden may 
appoint in counties west of the Cascade Mountains, and the chief deputy 
game warden may appoint for counties east of the Cascade Mountains. The 
game commission for each county shall appoint a county warden. Each 
county warden shall receive a salary of not less than twenty-five dollars 
($25.00) per month nor more than one hundred and twenty-five dollars 
($125.00) per month, the amount of which shall be fixed by the county game 
commission of each county and shall be paid solely out of the money received 
from county game licenses and fines, and no salary shall be fixed by said 
commission in excess of the amounts of the receipts herein provided for. 
The county [state] game warden and the chief deputy game warden shall 
have general supervision and control of the county game wardens and county 
deputy wardens, and may transfer them on official business from one county 
to another whenever in their judgment it is advisable so to do. [L. 13, 
p. 357, § 2.] 


§ 5395-3. Annual Reports of Warden. 

It shall be the duty of each county warden to make a report annually to 
the state game warden or the chief deputy game warden, in whose jurisdic- 
tion he may reside, and the chief deputy game warden shall make a report 
annually to the chief game warden, and the chief game warden shall 
biennially make a report to the governor of the state, which said report shall 
contain all the information concerning the acts of the county game wardens, 
and all such other acts connected with the enforcement of the game laws as 
may come to his notice. The chief game warden and the chief deputy game 
warden, the game commissions and the county wardens shall have jurisdic- 
tion to enforce all of the laws of the state relating to game birds, game ani- 
mals and game fish. The county game commission shall have an office in 
the office of the county commissioners at the county seat. [L. 13, p. 358, 


$ 3. 
§ 5395-4. Duties of County Game Commission. 
Said county game commission shall enforce the laws of the state within 
their respective counties involving the protection and propagation of all 
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game birds, game animals, game fish and harmless birds and animals. Said 
county game commission shall have charge of: 

(1) The propagation and preservation of such varieties of game and 
game fish as it shall deem to be of public value. 

(2) The collection and diffusion of such statistics and information as shall 
be germane to the purpose of this act. 

(3) The construction, control and management of all county game and 
game fish hatcheries, including the control of grounds owned or leased for 
such purposes: Provided, That whenever any county game commission desires 
to establish a game fish hatchery it shall be the duty of the state fish com- 
missioner to supervise the erection of such hatchery and the planting of any 
fish fry taken from such hatchery: And provided further, That no person in 
the state of Washington shall plant any fish or fish fry in any of the bodies 
of water in the state of Washington without the written consent of the 
state fish commissioner. 

(4) The receiving from the United States commissioner or other person, 
and the gathering, purchase and distribution to the waters of this state of 
all game fish, spawn or fry. 

(5) The taking of game fish from the public waters of the state for propa- 
gation and stocking of other waters therein. 

(6) The seizure and disposition of all game birds, game animals and game 
fish, either taken, killed, transported or possessed contrary to law, and of 
all dogs, guns, seines, nets, boats, lights, or other instrumentalities unlaw- 
fully used or held with intent to use in pursuing, taking, attempting to 
take, concealing or disposing of the same. 

(7) The county game commission in their respective counties shall have 
the power and authority by giving notice thereof by publication for three 
successive weeks in a newspaper published at the county seat of such county 
describing such lands to be set aside as a game preserve, to set aside certain 
parts or portions of their respective counties as game preserves wherein no 
game bird or game animal or ‘game fish can be caught or killed within the 
boundaries thereof, for such time and so long as they may see fit and proper: 
Providing, however, That no game preserve or preserves so set aside by said 
county game commission shall consist of more than three (3) townships in 
any one county. [L. 13, p. 358, § 4.] 


§ 5395-5. Fiscal Report to County Auditor. 

Said county game commission shall, on or before December Ist of each 
year, submit to the county auditor a detailed report of their actions, includ- 
ing the amount of money received from all sources, an inventory of all 
game, fish, guns, dogs, seines, nets, and other property seized and sold or 
destroyed, with the names of the purchasers and the amount received, and an 
itemized statement of their disbursements. The books and vouchers of said 
county game commission shall be subject to examination by the public 
examiner at all times. [L. 13, p. 359, 8 5.] 


§ 5395-6. Employees. 
The county game commission may appoint and employ a sufficient num- 
ber of deputy game wardens and office assistants as may be necessary to 
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carry out the purposes of this chapter, and fix their periods of service and 
compensation. [L. 13, p. 360, § 6.] 


§ 5395-7. Execution of Writs. 

The state game wardens, the county game commission and county game 
warden, and all deputy game wardens appointed by them, shall have full 
power and authority to serve and execute all warrants and process of the law 
issued by the courts in enforcing the provisions of this act, or any other law 
of this state, relating to preservation and propagation of game and game 
fish, in the same manner as any constable or sheriff may serve and execute 
the same; and for the purpose of enforcing any game laws of: this state 
they may call to their aid any sheriff, deputy sheriff, constable or police 
officer, or any other person, and it shall be the duty of all sheriffs, deputy 
sheriffs, constables or police officers and other persons, when so called upon, 
to enforce and aid in enforcing any game laws of this state. The state game 
wardens, the county game commission, the county game warden and deputy 
game warden shall have the power to arrest without a warrant any person 
or persons found in the act of violating any law enacted for the purpose of 
protecting or propagating game or game fish. [L. 13, p. 360, 8 7.] 


§ 5395-8. Bonds. 

All appointees shall give bonds to be approved by the county game com- 
mission, and said bonds filed in the office of the county auditor, conditioned 
for the faithful discharge of their respective duties as follows: Each regular 
deputy [county] game warden one thousand dollars. [L. 13, p. 360, 8 8.] 


§ 5395-9. Terms Defined—Agency No Excuse. 

The words ‘‘sell’’ and ‘‘sale’’ as used shall be construed as meaning 
a sale or offer to sell or having in possession with intent to sell, use or dis- 
pose of the same contrary to law. The word ‘‘person’’ shall be deemed to 
include partnerships, associations and corporations, and no violation of any 
of the provisions of the game law shall be excused for the reason that the 
prohibited act was done as the agent or employee of another, or that it was 
committed by or through an agent or employee of the person charged. The 
word ‘‘possession’’ shall be deemed to include both actual and constructive 
possession as well as control of the article referred to. The terms waters 
of the state’’ shall be held to include all the boundary waters of the state, 
and the laws of this state shall be deemed to extend and be in force and effect 
over, upon and in all waters thereof. The terms any part thereof“ or the 
parts thereof whenever used shall be deemed to include the hides, horns, 
and hoofs of any animal so referred to, and the plumage and skin and every 
other part of any bird so referred to. The term ‘‘fur-bearing animals“ 
shall not be deemed to include deer, elk, moose, caribou, mountain goat, 
mountain sheep, or gray squirrel. [L. 13, p. 361, § 9.] 


§ 5395-10. Inspection of Hotels, etc. 

The state game wardens or any member of the county game commission, 
the county game warden or any deputy game warden may, at his discretion, 
from time to time inspect hotels, restaurants, cold-storage houses or plants 
and ice-houses commonly used in storing meats, game or fish for private 
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parties, including all buildings used for a like purpose, for the purpose of 
determining whether game or game fish are kept therein in violation of the 
laws of this state. Any person in possession or control, or in charge of any 
hotel, restaurant, storage plant or building referred to, or any part thereof, 
who refuses or fails to permit the state game wardens, the county game 
warden or any deputy game wardens to enter any such building, or any part 
thereof, or any receptacle therein, for the purpose of making such inspection, 
is guilty of a gross misdemeanor. [L. 13, p. 361, § 10.] 


§ 5395-11. Contraband Game, Seizure and Search. 

Any game bird, game animal, game fish or any part thereof, caught, 
killed, shipped or had in possession or under control, contrary to any of the 
laws of this state, is hereby declared to be contraband. The state game 
wardens, the county game commission, the county game warden or any 
deputy game warden, sherifis and their deputies, constables and police 
officers, shall seize and take possession of any and all game birds, game ani- 
mals or game fish, or any parts thereof, which have been caught, taken or had 
in possession or under control or shipped contrary to any of the laws of this 
state. Any court having jurisdiction shall, upon complaint showing proba- 
ble cause for believing that any game bird, game animal, game fish, or any 
part thereof, caught, taken, killed or had in possession, or under control by 
any person, or shipped or transported contrary to the laws of the state, is 
concealed or illegally kept in any building, car or receptacle, issue a search- 
warrant and cause a search to be made in any such place for any game birds, 
game animals, game fish, or any part thereof, and may cause any building, 
inclosure or car to be entered and any apartment, chest, box, locker, crate, 
basket, package, or any other receptacle, whatsoever kind or description, to 
be broken, opened and the contents thereof examined. All such officers tak- 
ing or seizing any such game birds, game animals, game fish, or any part 
thereof, shall at once report all the facts attending the same to the county 
game commission. [L. 13, p. 362, §11.] 


§ 5395-12. Contraband Device. 

All nets, seines, lanterns, snares, devices, contrivances and materials while 
in use, or had and maintained for the purpose of catching, taking, or killing, 
or attracting, or deceiving any game bird, game animal, or game fish, con- 
trary to any of the laws of this state, within this state, or upon or within the 
boundary thereof, including fish-houses, inclosures or other sheltering struc- 
tures or appliances erected or maintained in any waters, or on the shores of 
any lake, pond or stream is hereby declared to be a public nuisance. The 
state game wardens, the county game commission and their deputies, sheriffs 
and their deputies, constables and police officers, shall, without warrant or 
process, take, seize, abate or destroy any and all of the same while being 
used, had or maintained for such purpose, and no liability shall be incurred 
therefor to any person. [L. 13, p. 362, § 12.] 


§ 5395-13. Witnesses. 

In any prosecution under the laws of this state a participant in the 
violation thereof may testify as a witness against any other persons violat- 
ing the same, without incriminating himself in so doing. The evidence 80 


474 


GAME, $8 5395-13—5395-18 


given shall not be used in any criminal proceedings against such witness. 
[L. 13, p. 363, § 13.] 


§ 5395-14. Exchange Specimens. 

The state game wardens or the county commission may secure by pur- 
chase or otherwise, or by exchange, specimens of game birds, game animals, 
or game fish, with the game commission or game wardens of other counties 
and states for propagating purposes and not otherwise, and may also grant 
permission under the seal of said commission to any accredited representative 
of any incorporated society of natural history to collect for scientific pur- 
poses only, nests, eggs, game birds, game animals or game fish protected by 
the laws of this state. Such specimens shall not be sold or transferred. 
[L. 13, p. 363, § 14.] 


§ 5395-15. Disposition of Fines. 

All fines collected and bonds forfeited under any of the game laws of 
this state shall be paid into the county treasury of the county wherein the 
conviction was had and placed to the credit of the county game fund to be 


used only for the protection and propagation of game birds, game animals 
and game fish. [L. 13, p. 363, 8 15.) 


§ 5395-16. Disposition of Other Moneys. 

All moneys collected by the county game commission upon licenses issued 
by it, including moneys received for fines and other sources, shall be paid 
into the county treasury and credited to the game fund, and be used for the 
purpose of propagating and enforcing the game laws of this state within 
their respective counties. [L. 13, p. 364, § 16.] 


§ 5395-17. Rewards. 

Every person, other than a regular salaried game warden or peace 
officer, entering a complaint that any of the provisions of this act are violated 
and a conviction thereon is secured shall be entitled to one-half of the fine 
imposed and collected by the court in such action: Provided, That said 
reward to the informer shall not exceed the sum of twenty-five dollars 
($25.00). [L. 13, p. 364, § 17.] 


§ 5395-18. Obstructing Commission. 

No person shall obstruct the state game warden, the county game com- 
mission, or any county game warden or deputy game warden, while engaged 
in gathering game fish spawn; nor shall any person place in any stream or 
river any logs or other debris at any time when said state game wardens, 
county game commission and their employees are gathering spawn, or about 
to gather spawn or catch fish for that purpose, in any such stream or river 
or body of water: Provided, This does not apply to log or shingle bolts for 
commercial purposes. Any person violating any of the provisions of this 
section shall be deemed guilty of a misdemeanor. The state game wardens, 
or the county game commission may institute a civil action in the name 
of the state of Washington to recover from any person or persons obstruct- 
ing them in the performance of their duties, or who shall place such debris 
in such stream to the damages resulting therefrom, in addition thereto may 
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in such action enjoin such party or parties from doing the acts prohibited. 
[L. 13, p.-364, § 18.] 


§ 5395-19. Oath. 

The state game wardens, the county game commission, county game 
warden and any deputy game warden is hereby authorized to administer 
oaths, and may require any statement to them or him in applications for 
licenses, or in any report submitted to them or him in any manner connected 
with the discharge of their duties, to be made under oath. Any person fail- 
ing or refusing to make any such statement under oath or falsely making 
an oath shall be guilty of a misdemeanor. [L. 713, p. 364, § 19.] 


§ 5395-20. Penalty for Resisting Commission and Wardens. 

Any person who shall resist or obstruct the state game wardens, the 
county game commission, county game warden or deputy game wardens, 
or other peace officers of this state, in the discharge of their duties while 
enforcing the game laws, shall be guilty of a gross misdemeanor. [L. 13, 
p. 365, § 20.] 


§ 5395-21. Game Property of State. 

No person shall at any time or in any manner acquire any os in, 
or subject to his dominion or control, any of the game birds, game animals, 
or game fish, or any parts thereof, of the game birds, game animals or game 
fish herein mentioned, but they shall always and under all circumstances be 
and remain the property of the state; except,. that by killing, catching or 
taking the same in the manner and for the purposes herein authorized, and 
during the periods when the killing is not herein prohibited, the same may 
be used by any person at the time, in the manner and for the purposes herein 
expressly authorized; and whenever any person kills, catches, injures, takes, 
ships, or has in his possession, or under control, any of the game birds, game 
animals, or game fish, or any parts thereof. mentioned in this chapter, at a 
time or in a manner prohibited by this chapter, such person shall thereby 
forfeit and lose all right to the use and possession of such game bird, game 
animals, or game fish, or any parts thereof, and the state shall be entitled 
to the sole possession thereof: Provided, That the state wardens, or the game 
commission of each county shall grant permission to persons to have in their 
possession and allow the sale and shipping of game birds or game animals for 
propagation only. Any person violating any of the provisions of this sec- 
tion shall be guilty of a misdemeanor. [L. 13, p. 365, § 21.] - 


§ 5395-22. Nest and Eggs. 

No person shall at any time take or have in his possession or under con- 
trol, break or destroy or in any manner interfere with any nest, or the eggs 
of the kinds of birds the killing of which is at any or all times prohibited. 
Any person guilty of violating this section shall be guilty of a misdemeanor. 
[L. 13, p. 366, § 22.] 


§ 5395-23. Hunting Deer With Dogs. 

Any person who shall at any time shoot or kill in any manner a deer 
when such deer is in any river or lake, or body of salt water, or shall hunt 
or chase deer with dogs, shall be deemed guilty of a gross misdemeanor and 
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upon conviction thereof shall be punished as hereinafter provided. [L. 13, 
p. 366, § 23.] 


§ 5395-24. Trap or Ensnare. 

It shall be unlawful at any time [for any person] to set, lay, prepare, 
or have in his possession, any trap, snare, artificial light, net, bird lime, 
swivel-gun or set-gun or any contrivances whatever for the purpose of catch- 
ing, taking or killing any of the game animals or game birds in this state, 
except that decoys and blinds may be used in hunting wild ducks, geese or 
brant. Any person violating any of this section shall be guilty of a mis- 
demeanor. [L. 13, p. 366, § 24.] 


§ 5395-25. Grouse, Pheasant, Quail, etc. 

Every person who shall, within the state of Washington, hunt, pursue, 
take, kill, injure, destroy or possess any ruffed grouse, Hungarian partridge, 
prairie chicken, sage hen, Chinese, English, golden, Mongolian, silver, black 
neck or Japanese pheasants, or any species of quail or any species of imported 
upland game birds, between the Ist day of December and the Ist day of 
October of the following year, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished as hereinafter provided: Provided, That 
it shall be unlawful for any person to pursue, take, or kill in the state of 
Washington, any Hungarian partridge prior to the Ist day of October, 1920: 
And provided, further, That in all counties of the state of Washington lying 
east of the western boundary of the counties of Okanogan, Chelan, Kittitas, 
Yakima and Klickitat, it shall be unlawful to. hunt, pursue, take, kill, injure, 
destroy or possess any Chinese, native pheasant, prairie chicken, or turtle 
dove, between the lst day of November and the 15th day of September of 
the following year: And it is further provided, That it shall be unlawful 
to kill or have in possession any quail between the last day of November 
and the first day of October of the following year: And provided further, 
That it shall be unlawful to kill or have in possession any blue grouse 
between the first day of December and the first day of September of the fol- 
lowing year: Provided further, That in all counties except Spokane county 
lying east of the western boundary of the counties of Okanogan, Chelan, 
Kitsap [Kittitas], Yakima and Klickitat it shall be unlawful to hunt, pursue 
or kill, or have in possession any species of quail until the first day of 
October, 1915: Provided, further, That in the counties of Kittitas and 
Yakima it shall be unlawful to kill or have in possession any western prairie 
chicken, eastern prairie chicken, native pheasant, Hungarian partridge, bob 
white quail, California valley quail, scaley partridge or sage hen until the 
first day of October, 1915: Provided, That in the counties of Kittitas and 
Yakima it shall be lawful to hunt, take, pursue, kill or have in possession, 
California mountain quail during the month of September of any year: 
Provided further, That in the counties of Kittitas and Yakima it shall be 
unlawful to hunt, take, pursue, kill or have in possession Chinese pheasants 
except from the first day of October to the 15th day of October of any year: 
Provided further, That in the counties of Kittitas and Yakima it shall be 
unlawful to kill or have in possession any native pheasant or ruffed grouse 
until the first day of October, 1915: Provided, That in all the counties lving 
east of the western boundary of Okanogan, Chelan, Kittitas, Yakima and 
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Klickitat it shall be unlawful to hunt, take, pursue, or Kill or have in 
possession any blue grouse between the first day of December and the first 
day of September of any year: Provided, That in the county of Asotin it 
shall be unlawful to hunt, kill cr have in possession any Chinese pheasants 
until October Ist, 1915: Provided, That in the county of Okanogan it shall 
be unlawful to hunt, pursue, take, kill, injure or destroy any species of 
partridge, sage hen, quail or any imported game bird, until the first day of 
October, 1915: Provided, however, That in all counties of the state lying 
west of the summit of the Cascade Mountains blue grouse may be killed 
during the last fifteen days of the month of September. Any person violat- 
ing any of the provisions of this section shall be deemed guilty of a 
misdemeanor: And provided further, That it shall be unlawful after the pas- 
sage of this act for any person to take or kill within the state of Washing- 
ton any sage grouse, commonly known as sage hen; any band-tailed pigeon, 
commonly known as wild pigeon, or any wood duck (aix sponsa); and in 
the counties of Whatcom, Skagit, Snohomish, King, Pierce, San Juan and 
Island, to take any ruffed grouse, commonly known as native pheasant. 
[L. 13, p. 366, § 25.) 


§ 5395-26. Bag Limit. 

Every person who shall, during the season when it is lawful to hunt 
the same, kill more than five prairie chickens, grouse, partridge, Hungarian 
partridge, native pheasant, Chinese, English, golden, Mongolian, silver, black- 
neck or Japanese pheasant, or more than ten quail or any or all kinds in 
any one day, shall be guilty of a misdemeanor: Provided, That no person 
shall in any one day kill more than five of the game birds mentioned in this 
section it being the intention thereof to limit the bags of one day to five 
birds, no matter how many varieties of these protected upland birds are in- 
cluded in the bag: Provided further, That ten quail may be killed in one day 
during the season when it is lawful to hunt the same, but the limit of upland 
game birds, if quail are included in the same for one day, shall never exceed 
ten upland birds, but in no event more than five of the above-named birds 
other than quail and the limit of the bag for one week shall never exceed 
twenty-five upland birds. Any person violating any of the provisions of 
this section shall be guilty of a misdemeanor. [L. 13, p. 368, § 26.] 


§ 5395-27. Ducks, Geese and Brant. 

Every person who shall, within the state of Washington, hunt, pursue, 
take, kill, injure, destroy or possess any goose, brant, mallard duck, canvass 
back duck, widgeon, spoon bill, gray duck, sprig tail, or any game duck, 
whether mentioned or named herein, or any snipe, curlew, plover, rail, or 
any surf or shore game birds, between the Ist day of February and the 1st 
day of October of the same year, shall be guilty of a misdemeanor: Provided, 
That in the counties of Okanogan, Ferry, Stevens, Douglas, Grant, Lincoln, 
Spokane, Adams, and Whitman, it shall be unlawful to kill geese, brant, or 
any species of game duck and curlew, plover, rail or any species of surf 
or shore game birds between the lst day of February and the 15th day of 
September of the same year: Provided, That it shall be unlawful to kill or 
have in possession at any time any species of swan. Any person violating the 
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provisions of this section shall be guilty of a misdemeanor. [L. 13, p. 369, 
§ 27. 


§ 5895-28. Bag Limit. 

Every person who shall, in the state of Washington, during the season 
when it is lawful to hunt the same, kill more than twenty (20) ducks, geese, 
or brant, in any one week, shall be guilty of a misdemeanor, it being the 
intention hereof to limit bags in any one week to twenty of the above-men- 
tioned birds, no matter how many varieties of those birds are included in 
said bag; and for the purposes of this act the week shall be deemed to begin 
at midnight on Wednesday night, and any person violating the provisions 
of this act shall be guilty of a misdemeanor. [L. 13, p. 369, § 28.] 


§ 5395-29. Possession Limited. 

Every person, company, club, partnership, firm or corporation, boarding- 
house keeper, hotel-keeper, restaurant-keeper, market keeper or cold-storage 
plant, their owners, proprietors, officers, managers, agents or servants, who 
shall offer for sale or for market, or barter for, or exchange or keep in their 
possession any time of the year, any deer, moose, caribou, antelope, mountain 
sheep or mountain goat of any kind, or the various kinds of quail or the 
various kinds of Chinese, English or Mongolian pheasants, grouse, native 
pheasants, ptarmigan, partridge, Hungarian partridge, prairie chicken, sage 
hen or any kind of wild duck, goose, brant, rail, plover or game shore birds, 
or any portion of the meats of said animals or birds, shall be guilty of a 
Misdemeanor. Possession by the above-named persons or corporations of any 
of the animals or game birds mentioned or named herein or any of the meats 
of the same shall be presumptive evidence that said animals or birds or the 
meats of the same was unlawfully taken by the person having possession of 
the same, and upon conviction thereof shall be punished as hereinafter pro- 
vided: Provided, That any person may have in his possession, or in cold 
storage, for his own use only the number and kind of animals and birds 
permitted to be taken by this act, during the time when the same may be 
taken, provided the same were taken by the person, so having them in his 
possession or obtained by gift for his use only, or otherwise taken as provided 
in the previous section of this act. Any person violating any of the pro- 
visions of this section shall be guilty of a misdemeanor. [L. 13, p. 369, 
8 29.] 


§ 5395-30. Sale of Game. 

It shall be unlawful for any person at any time to sell or offer for sale 
any of the game birds, game animals or song birds protected by the laws of 
the state of Washington. Any person violating any of the provisions of 
this section shall be guilty of a misdemeanor. [L. 13, p. 370, § 30.] 


§ 6395-31. Other States—Game Unlawful. 

Every person who shall at any time have in his possession or under con- 
trol within this state any game birds, game animals or game fish, or any part 
thereof, which has been caught, taken or killed outside of this state at a 
time when it is unlawful to have in possession or under control such game 
birds, game animals or game fish, or parts thereof, if caught, taken or killed 
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in this state, or which have been unlawfully taken or killed outside of this 
state or unlawfully shipped therefrom into this state shall be guilty of a 
misdemeanor. [L. 13, p. 370, § 31.] 


§ 5395-32. Possession Unlawful. 

It shall be unlawful to have in possession or under control by any per- 
son, any game birds, game animals or game fish or any parts thereof, the 
killing of which is at any time prohibited; the same shall be prima facie 
evidence that it was the property of this state at the time it was caught, 
taken or killed, and that it was caught, taken or killed in this state when 
the killing, taking or possession thereof is by this chapter declared to be 
unlawful, that such taking or killing occurred during the closed season. Any 
person violating any of the provisions of this section shall be deemed guilty of 
a misdemeanor. [L. 13, p. 371, § 32.] 


§ 5395-33. Deer, Elk, Moose, Mountain Goat and Mountain Sheep. 

No person shall, within the state of Washington, hunt, catch, take, kill, 
ship, convey or cause to be shipped or transported by common or private 
carrier, to any person, either within or without the state, purchase, expose 
for sale, have in possession with intent to sell, sell to any person or have in 
possession or under control at any time, any elk, moose, caribou, deer, fawn, 
mountain sheep or mountain goat, or any part thereof, including the hides, 
horns or hoofs except as herein provided: Provided, That deer, mountain 
sheep and mountain goat may be killed between October Ist and December 
Ist of the same year, and any deer, mountain goat and mountain sheep, or 
any part thereof, may be had in possession by any person during the said 
time, but no person shall kill or have in possession during said time more 
than two deer, nor more than one mountain goat or mountain sheep, or parts 
thereof: Provided, That in the county of Okanogan every person who shal] at 
any time between the first day of November and the first day of September 
of the following year hunt, pursue, take, kill, injure, destroy or possess any 
deer, shall be guilty of a. misdemeanor: And provided further, That every 
person who shall within the county of Okanogan during the season when it 
is lawful to kill the same, take or kill, more than one deer, or shall kill any 
female deer, or spotted fawn, shall be guilty of a misdemeanor: And pro- 
vided further, That any person who is lawfully in possession of any deer, 
mountain goat or mountain sheep, or any part thereof, may ship, or cause 
to be shipped in the manner provided for by this chapter, but not otherwise. 
Any person violating any of the provisions of this section shall be deemed 
guilty of a misdemeanor: And provided further, That after the year 1925 
male antlered moose and elk may be killed between October Ist and 15th of 
the same year, and any such male elk or moose or part thereof may be had . 
in possession by any person during the time aforesaid, but no person shall 
kill or have in possession during said time more than one male antlered elk 
or moose or part thereof: And provided further, That when any deer, moun- 
tain goat, mountain sheep or any parts thereof are lawfully in possession of 
any person as provided for in this chapter such person may continue in the 
possession of the same for five days after the time herein limited for the 
killing of said animal: And provided further, That no cow, female elk or 
moose can be killed or had in possession at any time. Any person violating 
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any of the provisions of this section shall be deemed guilty of a gross mis- 
demeanor. [L. 13, p. 371, § 33.] 


§ 5395-34. State Game Fund—County Funds. 

There is hereby established a fund to be known as the state game fund 
which shall consist of all moneys received for state hunting and game fish 
licenses, and all such other sums as the legislature may from time to time 
appropriate and set aside for the purposes provided for in this act. Said 
state game fund shall also consist of ten per cent of all moneys received by 
the county officers for county hunting and game fish licenses, and from fines 
and costs which shall be paid into the state treasury, and constitute a part 
of said state game fund, said payments to be made quarterly on the last day 
of each quarter of the year, beginning on the first day of March. Such state 
game fund shall be used for the payment of the salaries and expenses of the 
state game wardens provided for by this act, and their necessary traveling 
and office expenses, and for propagation, protection, introduction, purchase 
and distribution of any game, animals, birds or fishes. Ninety per cent of 
all moneys received in any county from the sale of county hunting and game 
fish licenses, and from fines and costs, shall be expended in the said county 
from which the same are collected, and shall be so spent in the payment of 
salaries and expenses of the county game wardens or special deputies ap- 
pointed in said county by the county game commission, and for the protec- 
tion, introduction, propagation and purchase of animals, birds and game 
fishes in said county, and in the enforcement of the game and game fish laws 
within said county from which said moneys are received. All payments 
made under the provisions of this act shall be made by warrant in the usual 
manner, and shall be audited by the state and county officers in the same 
manner as other claims against the state of Washington and the various 
counties are audited. [L. 13, p. 372, § 34.] 


§ 5395-35. Game Fish— Licenses. 

It shall be’ unlawful for any person to hunt, pursue, catch, kill or take 
any of the game animals, game birds or game fish protected by the laws of 
this state during the season when it is lawful to hunt, pursue, take or kill 
the same without such person having procured before the time of such hunt- 
ing, pursuing, catching or killing, a hunting or fishing license therefor duly 
issued to him by the county or state authorities. 

The licenses provided for in this act shall be issued by the county 
auditors of the respective counties, and shall be as follows: 

(a) A resident of this state may obtain a hunting and fishing license by 
paying the county auditor the sum of one dollar ($1.00) which shall entitle 
the holder thereof to hunt or fish within the county where such license is 
issued until the first day of March next following the date of its issuance, 
at any time when it is otherwise lawful to hunt or fish. 

(b) Any person who is a resident of this state may obtain from any county 
auditor a state hunting and fishing license by the payment of five dollars 
($5.00), which license shall entitle the holder thereof to hunt and fish in 
any part of the state until the first day of March next following the date 
of its issuance, whenever it is otherwise lawful to hunt or fish within said 
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(c) A nonresident of the state of Washington may obtain a hunting and 
fishing license by paying to the county auditor the sum of ten dollars 
($10.00), which shall entitle the holder thereof to hunt and fish in any county 
in the state up to and including the first day of March next following the 
date of its issuance, when it would otherwise be lawful to hunt or fish in 
said county. 

(d) Provided, however, That a county fishing license shall entitle the 
holder thereof to fish on either side of any stream or river, when the said 
stream or river shall constitute the boundary between two counties. 

(e) The county auditor shall, upon application and the payment of two 
dollars ($2.00), issue to any nonresident of this state a license to take, 
catch, or kill any game fish in any lawful manner within the county where 
the license is issued, whenever it is lawful to take, kill or catch any game 
fish. 

(f) Licenses issued under the provisions of this act shall be nontrans- 
ferable, and any person hunting or fishing shall, upon demand of any 
warden, or deputy warden, exhibit his license, and a failure or refusal to 
exhibit such license shall be prima facie evidence that such person has no 
license. 

(g) Any person hunting or fishing without having obtained the license 
herein provided for, or doing any other act which by this act is declared to 
be unlawful, in cases where no other specific penalty is om shall be 
guilty of a misdemeanor. 

(h) Provided, however, That nothing in this act shall prevent any woman, 
or minor under the age of sixteen (16) years, who is an actual resident of 
this state, from fishing at any time when it is otherwise lawful to fish. [L. 
13, p. 373, § 35.) 


§ 5395-36. Application for License. 

In applying for any license under this act the applicant shall make a 
written application which shall describe the applicant as to age, weight, 
height and complexion, and the license issued shall contain the said descrip- 
tion as contained in said application, and in all cases other than that of a 
nonresident the application shall be accompanied by a statement to the effect 
that he is a resident of the state of Washington, his place of residence, and 
any person who falsely states that he is a resident of the state of Washington 
when he is not such, shall be guilty of a misdemeanor. [L. 13, p. 375, § 36.] 


§ 5395-37. Sale Prohibited. 

Any person who takes or kills or has in his possession with intent to 
sell, sells, offers or exposes for sale, ships by common carrier, conveys or causes 
to be conveyed, has in his possession with intent to ship, or to convey in any 
manner to any point within or without the state, any game animals, game 
birds or game fish, or any part thereof, including the hides and horns, or 
any person who buys any such game animals, game birds or game fishes or 
part thereof in violation of any of the provisions of this chapter or any 
common carrier or agent thereof, who ships or aids or abets in shipping 
any such game animals, game birds or game fish or any part thereof, or have 
possession of same with intent to ship or transport or convey to any point 
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either within or without the state, shall be guilty of a gross misdemeanor. 
[L. 13, p. 375, § 37.] 


§ 5395-38. Artificial Lights. 

Any person who hunts for any of the protected game animals, game birds 
or game fishes with a jack light or other artificial light of any class, kind 
or description shall be guilty of a misdemeanor. [L. 13, p. 375, § 38.] 


§ 5395-39. Export or Import. 

Every steamboat company, railroad company, express company or com- 
mon carrier, their officers, agents and servants and every other person 
who shall transfer or carry from one point to another within the state or take 
out of the state, or who shall receive for the purpose of transferring from 
this state any of the wild game birds, game animals, game or game fish enum- 
erated in this act shall be guilty of a misdemeanor: Provided, That nothing 
in this section shall be construed to prevent any steamboat company, express 
company, railroad or other common carrier, their officers, agents and servants 
from receiving any of the game birds, game animals or game fishes enumer- 
ated in this act from transferring them from one point to another point 
within this state when said game birds, game animals or game fish are ac- 
companied by an affidavit in duplicate by the shipper, that the same is not 
shipped for sale or profit; said affidavit may be furnished if necessary at 
destination. Such affidavit shall describe said game animals, game birds and 
game fish and shall be attached to said shipment while in transit from one 
point to another or furnished at its destination and the duplicate must be 
sent to the game commission or game warden of said county. Any person 
violating any of the provisions of this section shall be guilty of a misde- 
meanor. [L. 13, p. 375, § 39.] 


§ 5395-40. Beavers. 

No person shall in any manner hunt for, trap, take, catch or kill any 
beaver in this state, or have in his possession alive or dead any beaver or 
any part thereof. Any person who violates the provisions of this section shall 
be guilty of a misdemeanor. [L. 13, p. 376, § 40.] 


§ 6395-41. Game Fish. 

No person shall catch, take, kill or have in his possession or have under 
control for any purpose whatever except as hereinafter provided, any of the 
game fish hereinafter mentioned within the periods mentioned, to wit: Any 
variety of trout except Dolly Varden or bull trout or any variety of pike, 
between the 31st day of December and 1st day of May following or anv black, 
grey or Oswego bass, croppie, perch, bullhead, or sunfish between the first day 
of May and the 15th of July of the same year. Any person violating the pro- 
visions of this section shall be guilty of a misdemeanor. [L. 13, p. 376, § 41.] 


§ 5395-42. Limit of Catch. 

No person shall catch, take, kill or have in his possession more than fifty 
game fish in any one day, nor more than twenty pounds and one game fish 
in any one day, nor more than thirty pounds and one game fish in anv one 
calendar week, nor in any other manner than by angling for them with hook 
and line held in the hand or attached to a rod so held, and no person shall 
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have in his possession any game fish caught, taken or killed in any of the 
waters of this state except as provided in this chapter. Any person violating 
this section shall be guilty of a misdemeanor. [L. 13, p. 377, § 42.] 


§ 5395-43. Private Fish Hatcheries. 

No person shall have in his possession for sale or with intent to sell, 
expose or offer for sale or sell to any person, any trout or other game fish 
at any time, or ship or cause to be shipped or have in possession with intent 
to ship to any person either within or without the state any such game fish, 
or have any such game fish in his possession during the season for taking 
the same: Provided, That nothing in this act shall be construed to be in con- 
flict with the provisions of sections 5171-5182 inclusive of Remington & Bal- 
linger’s Annotated Codes and Statutes of Washington. Any person violating 
this section shall be guilty of a misdemeanor. [L. 13, p. 377, § 43.] 


§ 5395-44. Size of Trout. 

No person shall at any time catch, take, kill, or have in his possession 
or under his control any trout or bass of any variety whatever which are less 
than six inches in length. Any person catching such game fish shall at 
conce return the same to the water from whence they are taken with as little 
injury as possible. Any person violating the provisions of this section shall 
be guilty of a misdemeanor. [L. 13, p. 377, § 44.] 


§ 5395-45. Nonresident, Possession of. 

No person shall ship, have in his possession with intent to ship or cause 
to be shipped beyond the borders of this state any fish of the kind mentioned 
in this chapter: Provided further, That any nonresident of this state who is 
desirous of taking any fish beyond its boundaries for his personal use may 
carry with him on the same train or conveyance not to exceed fifty fish nor 
more than twenty pounds and one fish caught by him: Provided further, That 
all boxes, bags or packages of any description used in shipping or taking 
game fish out of the state shall be plainly marked with the name and address 
of the consignor and consignee, and with the description and contents of 
the package. Any person who violates this section shall be guilty of a mis- 
demeanor. [L. 13, p. 377, § 45.] 


§ 5395-46. Devices—Public Nuisances. 

Nets of any description being used in any of the fresh waters of this 
state above tide water are hereby declared and are a public nuisance, and 
it shall be the duty of all county game commissioners, game wardens and their 
deputies, police officers and constables without warrant or process, to take, 
seize, abet and destroy any and all of the same. And any person using same 
shall be guilty of a misdemeanor. The game wardens and their deputies, 
sheriffs and their deputies, police officers, and constables shall seize any and 
all nets and seines when illegally used and all game fish taken therewith 
and at once report the seizure to the county game commission or game warden. 
Every person using, aiding or abetting the use of any such nets or other 
devices contrary to the provisions of this section shall be guilty of a mis- 
demeanor. [L. 13, p. 378, § 46.] 
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§ 5395-47. Fishways and Dams. 

No person shall catch, take or kill in any stream within four hundred 
feet of any fishway or dam or have in his possession or under his control 
any game fish so caught, taken or killed. Any person who violates any of the 
provisions of this section shall be guilty of a misdemeanor, [L. 13, p. 378, 
§ 47.] , 


§ 5395-48. Explosives, etc. 

No person, shall lay, set, use or prepare any drug, poison, lime, medicated 
bait, nets, fish berries, dynamite or other explosive or any other deleterious 
substance whatever, or lay, stretch or place any tip-up, snare or net or trot 
line, or any wire string, rope or cable of any kind, class or description in 
any of the waters of this state with intent thereby to catch, take or kill any 
game fish. Any person violating any of the provisions of this section shall 
be guilty of a misdemeanor. [L. 13, p. 378, § 48.] 


§ 5395-49. Providing Fishways. 

Any person owning, erecting, managing or controlling any dam or other 
obstruction across the river, creek or stream within the state or forming the 
boundary lines of this state, shall construct in connection with such dam, 
durable fishways, in such manner and in such shape and size that the free 
passage of all game fish inhabiting such waters shall not be obstructed. Such 
fishway shall be maintained in good condition and kept in good repair by the 
person so Owning, controlling, managing, operating, or using such dam or 
obstruction. If any person fails to construct or keep in good repair, durable 
and efficient fishways, as herein provided for within a period of ten days 
after notice, the county game commission may construct or repair the same 
and the cost thereof may be recovered from the owner or any persons manag- 
ing or being in control thereof in a civil action brought in the name of the 
state of Washington. Any moneys so received shall be credited to the game 
protection fund. All fishways heretofore or hereafter erected in any dam 
or obstruction across any of the streams of this state shall at all times be under 
the supervision of the county game commission. Any person who violates 
any of the provisions of this section shall be guilty of a misdemeanor. [L. 
13, p. 379, § 49.} 


§ 5395-50. Casting Sawdust in Rivers or Streams. 

Every person who shall cast or discharge or permit to be cast or dis- 
charged into any waters of this state any sawdust, planer shavings, or other 
lumber waste, shall be guilty of a misdemeanor. [L. 13, p. 379, § 50.] 


§ 5395-51. Defining Offense. 
The killing of every single bird, animal or fish protected by the laws of 
this state shall constitute a separate offense. [L. 13, p. 379, § 51.] 


§ 5395-52. Attempt Violations. 

Any attempt to violate any of the provisions of any section of this 
chapter shall be deemed a violation of such provision and any person attempt- 
ing to violate any of the provisions of this chapter shall be guilty of a mis- 
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demeanor, unless otherwise designated as a gross misdemeanor. IL. 13, p. 
380, § 52.] 


§ 5395-53. Repealing and Saving Clause. 

Sections 5323, 5327, 5328, 5333, 5337, 5354, 5356, 5361, 5362, 5363, 5364, 
5365, 5367, 5371, 5372, 5379, 5380, 5384, 5385 and 5389 of Remington & Bal- 
linger’s Annotated Codes and Statutes of Washington, and all other acts or 
parts of acts inconsistent with the provisions of this chapter are hereby re- 
pealed: Provided, If any section of this act should be declared unconstitu- 
tional it shall not affect any other section or part of section thereof. [L. 13, 
p. 380, § 53.] 


§ 5395-54. Catching of Fish in Clarke County—Appliances. 

Every person, firm or corporation who shall fish for or catch fish except- 
ing carp with any net, seine, trap, set net or similar appliance in Lake river 
or any of the sloughs of the Columbia river in Clarke county, Washington, 
shall be guilty of a misdemeanor. [L. 13, p. 385, § 1.] 


§ 5395-55. Limit on Catch. 

Every person who shall with hook anil line, commonly called angling, 
catch more than twelve black bass or more than fifty cropples in any one day 
in any of the waters described in section 5395-54, shall be guilty of a mis- 
demeanor, [L. 13, p. 385, § 2.] 
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TITLE XL. 
HEALTH. 


CHAPTER II. 
VITAL STATISTICS. 


§ 5424. Registration Districts. 

For the purpose of this act the state shall be divided in registration 
districts as follows: Each city and incorporated town shall constitute a 
primary registration district, and each county, exclusive of the portion in- 
cluded within cities and incorporated towns, shall be subdivided by the state 
registrar into districts in such manner as may appear necessary for the con- 
venience of the people, and each such district shall constitute a primary reg- 
istration district, and each primary registration district shall be numbered by 
the state registrar. [L. 13, p. 554, § 1.] 


§ 5425. Local Registrars—Duties—Death Certificates and Burial Permits. 
The health officer of each city and incorporated town shall be the local 
registrar in and for such primary registration district and shall perform all 
the duties of local registrar as hereinafter provided. The state registrar shall 
appoint a suitable person to be local registrar in and for each district 
not included in cities and incorporated towns, who shall hold such position 
during the pleasure of the state registrar and shall perform all the duties of 
local registrar, as hereinafter provided. Each local registrar shall imme- 
diately appoint in writing a deputy who shall be authorized to act in his 
stead in case of absence, death, illness or disability. [L. 13, p. 555, § 2.] 


8 5441. Compensation of Local Registrars. 

Each local registrar shall be paid the sum of twenty-five cents for 
each birth and death certificate properly and completely made out and reg- 
istered with him and by him returned to the state registrar on or before the 
fifth day of the following month, which sum shall cover and include the mak- 
ing out of the burial permit and copy of the certificate to be filed and pre- 
served in his office. And in case no births or deaths were registered during 
any month, the local registrar shall be paid the sum of twenty-five cents for 
each report to that effect, properly made out in accordance with the directions 
of the state registrar: Provided, That all local registrars who receive regular 
compensation as health officers shall not be entitled to the fee of twenty-five 
cents, above mentioned, but the duties of the local registrar shall be consid- 
ered as a part of their duty as local health officer. All accounts payable to 
local registrars under the provisions of this act shall be paid by the treasurer 
or other lawful officer, out of the funds of the county or city, upon warrants 
drawn by the county auditor, or other proper local officer of such county or 
city, which warrant shall specify the number of certificates, properly regis- 
tered and reports promptly returned where no births or deaths are registered: 
Provided, however, That no warrant shall be issued to any local registrar until 
he shall present a certificate from the state registrar stating the number of 
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certificates and reports of no births and no deaths properly returned to the 
state registrar, which certificates the state registrar shall issue during the 
months of January, April, July and October of each year, after he shall have 
received the certificates and reports for the months next preceding. [L. 13, 


p. 555, § 3.] 
§ 5442. 


The presumption that the laws of a sis- 
ter state are the same as our own, which pro- 
vide that a death certificate filed with a 
county auditor shall be prima facie evidence 
of the facts recited, does not make a death 
certificate filed in a sister state prima facie 


evidence in the courts of this state: Thomp- 
son v. Seattle, Renton & Southern R. Co., 71 
Wash. 436, 128 Pac. 1070. 

As to the presumption that statutes of a 
foreign state are similar to those of domes- 
tic forum, see note in 1 Ann. Cas. 459. 


CHAPTER III. 
STATE BOARD OF DAIRY AND FOOD COMMISSION. 


88 5444a-5446d. 
Repealed. See L. 13, p. 201, § 14. 


CHAPTER V. 
MANUFACTURE AND SALE OF DAIRY PRODUCTS. 


§ 5446a. 

The evidence is sufficient to warrant the 
jury in finding that milk, taken from de- 
fendant’s delivery wagon, was intended for 
human food, where his driver testified that 
he had completed his delivery, that the 
sample was taken from a can of sour milk 


which he was taking home and he had no. 


milk in any other can, but the city inspec- 
tor testified that he examined five or six 
cans out of thirty-five or forty on the wagon 
and found milk in all of them, and there 
was other testimony that the milk taken 
was not sour: Seattle v. Erickson, 55 Wash. 
675, 25 L. R. A., N. S., 1027, 104 Pac. 1128. 


The jury is warranted in finding that milk 
was watered where two chemists who an- 
alyzed a sample found it below normal in 
its percentage of butter fats, and solids, one 
testifying that the milk was watered and 
the other that it was only skimmed: Seattle 
v. Erickson, 55 Wash. 675, 25 L. R. A. N. 
S., 1027, 104 Pac. 1128. 

As to what is “milk,” see note in Ann. Cas. 
1912B, 388. 


88 5448b, 5448¢, 5448k, 5448m. 
Repealed. See L. 13, p. 201, § 14. 


CHAPTER VI. 
ADULTERATION OF FOODS, DRINKS AND DRUGS. 


§ 5460. | 
Repealed. See L. 13, p. 201, § 14. 


§ 5465. 
Repealed. See L. 13, p. 201, § 14. 


CHAPTER VII. 
SALE OF MILK IN CITIES OF THE FIRST CLASS. 


§ 5478. 


A compliance with this section is not a 
condition precedent to the prosecution of a 
person for violating the pure milk law, in 
view of other provisions of the law, section 
5468, providing for the delivery of samples 
of the milk taken and that no evidence of 
the analysis shall be given if such samples 
are not delivered on request, and section 


5477, providing that a producer of milk is 
not liable unless the milk is taken upon his 
premises or while in his possession and a 
sealed sample thereof given to him: State 
v. Burnam, 71 Wash. 199, 128 Pac. 218. 


As to police regulations prescribing stand- 
ard of quality of milk, see note in 1 L. B. 
A., N. S., 918. See, also, notes in 4 Ann. 
Cas. 119 and 18 Ann. Cas. 321. 
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§ 5481-1. Sale in Bottles—Label. 

Hereafter no bottled milk or bottled cream shall be offered for sale, sold 
or otherwise disposed of in cities of the first class in the state of Washington, 
unless the caps on all such bottles containing the milk or cream indicate and 
have inscribed thereon the name of the dairy, person, firm or corporation 
offering the same for sale. [L. 11, p. 133, § 1.] 


§ 5481-2. Penalty. 

Any person, firm or corporation in the state of Washington selling or 
offering for sale any bottled milk or bottled cream which do not have in- 
scribed on the caps of the bottles the name of the dairy, person, firm or corpo- 
ration offering the same for sale, shall be guilty of a misdemeanor. [L. 11, 
p. 133, § 2.) 


3 title of this act limits the operation of this and the next section to cities of the 
t class. 


§ 5481-3. Substituting Label—Penalty. 
Any person, firm or corporation in the state selling or offering for sale 

any bottled milk or bottled cream with caps containing the name of some 

person, firm or corporation other than the owner of the same, for the purpose 

of inducing or securing a sale, or in any other way wrongfully or fraudu- 

lently brand the same as to name, or otherwise, shall be guilty of a misde- 

meanor. [L. 11, p. 133, § 3.] 

See note to § 5481-2. 


CHAPTER X. 
QUARANTINE AT SEAPORTS, PEST-HOUSES, ETO. 


§ 5525. private property to remove the source of 


: filth upon twenty-four hours’ notice, the 

An ordinance making it unlawful for any latter affording merely a cumulative remedy: 

one outside the crematory department to Smith Spokane, 55 Wash. 219, 19 Ann. 
haul refuse through the streets is not re- 5 3 : z 


stricted by this section, requiring owners of Cas. 1220, 104 Pac. 249, 


CHAPTER XIII-A. 
COUNTY TUBERCULOSIS HOSPITALS. 


$ 5554-1. County may Maintain—Buildings—Funds. 

The board of county commissioners of any county shall have power to es- 
tablish, provide and maintain hospitals and to employ visiting nurses for the 
care and treatment of persons suffering from tuberculosis, but whenever a 
hospital is established as herein provided, such visiting nurse or nurses shall 
be under the control of and subject to the directions of the board hereinafter 
designated as the board of managers of such hospital. 

For these purposes, said board of county commissioners shall have the 
following powers: 

To purchase or lease real property therefor or to use for this purpose 
lands already owned by the county, providing such site shall first be approved 
by the state board of health. 

To erect all necessary buildings, make all necessary improvements or re- 
pairs and alter any existing building for the use of said hospital: Provided, 
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That such buildings be separate and apart from those designated as alms- 
houses, or county infirmaries: And provided further, That the plans for such 
erection or alteration shall first be approved by the state board of health. 
To use county moneys, to levy taxes and to issue bonds as authorized by law 
to raise a sufficient amount of money to cover the cost of procuring a site, 
constructing and equipping hospitals and for the maintenance thereof, and 
all other necessary and proper expenses herein authorized, and create a fund 
to be known as the ‘‘Tuberculosis fund,’’ from which all expenses herein 

provided for shall be paid. | | 

To appoint a board of managers for said hospitals as hereinafter pro- 
vided. To accept and hold in trust for the county any grant of land, gift 
or bequest of money, or any donation for the benefit of the purposes of this 
act, and apply the same in accordance with the terms of the gift. [L. 13, 
p. 592, 8 1.] 


§ 5554-2. Board of Managers—Term. 

When the board of commissioners shall have determined to establish a 
hospital for the care and treatment of persons suffering from tuberculosis and 
shall have acquired a site therefor and shall have awarded contracts for the 
necessary buildings and improvements thereon, it may appoint three citizens 
of the county, only one of whom may be a physician, who shall constitute 
the board of managers of said hospital. The term of office of each member of 
said board shall be three years, and the term of one of such managers may 
expire annually, the first appointments shall be made for the respective terms 
of three, two and one years. Appointments of successors shall be for the 
full term of three years, except that appointment of persons to fill vacancies 
occurring by death, resignation or other cause shall be made for the unexpired 
term. Failure of any manager to attend four consecutive meetings of the 
board shall cause a vacancy in his office, unless said absence is excused by 
formal action of the board of managers. 

The managers shall receive no compensation for their services, but shall 
be allowed their actual and necessary traveling and other expenses, to be 
audited and paid in the same manner as the other expenses of the hospital. 
No manager shall be removed from office except for cause shown and after 
a public hearing on charges reduced to writing. A copy of said charges 
and the verdict thereon shall be filed with the county auditor. [L. 13, p. 593, 


§ 2.] 


§ 5554-3. Superintendent—Salaries. 

The board of managers shall appoint a superintendent of the hospital, 
who shall be the secretary of the board and shall hold office at the pleasure 
of said board. Said superintendent shall not be a member of the board of 
managers, and shall be a qualified practitioner of medicine. 

Said board of managers shall fix the salaries of the superintendent and 
all other officers and employees and the management of said hospital shall be 
entirely in the hands of such board. [L. 13, p. 593, § 3.] 


§ 5554-4. County Treasurer to be Treasurer. 
The county treasurer of any county which establishes such an institution 
shall te the treasurer of such institution, and shall receive all moneys raised 
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by taxation or otherwise or paid for the maintenance of inmates of such in- 
stitution, and shall disburse all moneys to be paid on account of such institu- 
tion upon warrants drawn upon such fund by the county auditor, as approved 
by the board of managers. [L. 13, p. 594, § 4.] 


§ 5554-5. Application for Admission to Hospital. 

Any person having resided one year within the county in which the hos- 
pital is situated desiring treatment in such hospital, may apply in person to 
superintendent or to any reputable physician for examination and such phy- 
sician, if he finds that said person is suffering from tuberculosis in any form 
may apply to the superintendent of the hospital for admission of said person. 
Upon receipt of such application, if there be a vacancy in said hospital, the 
superintendent shall notify the person named in such application to appear 
in person at the hospital. If upon personal examination the superintendent 
and board of managers are satisfied that such person is suffering from tuber- 
culosis he shall be admitted. All applications shall be in writing and shall 
state whether applicant can pay in whole or in part for his care and treatment 
while at the hospital, and every application shall be filed and recorded in a 
book kept for the purpose in the order of receipt. When said hospital is 
completed and ready for the treatment of patients, or whenever thereafter 
[there] are vacancies therein, admission to said hospital shall be made in the 
order in which the names of applicants shall appear upon the application 
book to be kept as above provided, in so far as such applicants are certified 
to by the superintendent to be suffering from tuberculosis, except that ad- 
vanced cases shall always be provided for first. No discrimination shall be 
made in the accommodation, care or treatment of any patient because of the 
fact that the patient or his relatives contribute to the cost of his maintenance 
in whole or in part, and no patient shall be permitted to pay for his mainte- 
nance in such hospital a greater sum than the average per capita cost of mainte- 
nance therein, including a reasonable allowance for the interest on the cost 
of the hospital; and no officer or employee of such hospital shall accept from 
any patient thereof, any fee, payment or gratuity whatsoever for his services. 
When all persons who are otherwise qualified to admission to any hospital 
provided by this act are accommodated and provided for, persons who have 
not resided in the state for one year . to applying shall be eligible to ad- 
mission. [L. 13, p. 594, § 5.] 


§ 5554-6. Support of Patients. 

Whenever a patient has been admitted to said hospital from the county 
in which the hospital is situated, the superintendent shall cause inquiry to be 
made as to his circumstances, and of the relatives of such patient legally 
liable for his support. If he find that such patient or said relatives legally 
liable for his support, are able to pay for his treatment in whole or in part, 
an order shall be made directing such patient, or said relatives to pay to 
the county treasurer for the support of such patient, a specified sum per 
week, in proportion to their financial ability, but such sum shall not exceed 
the actual per capita cost of maintenance. The county commissioners shall 
have the power and authority to collect such sum from said patient or his 
estate, or from his relatives legally liable for his support. If the superin- 
tendent find that such patient, or said relatives, are not able to pay, either in 
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whole or in part, for his care and treatment in such hospital, said patient 
shall be admitted free of charge. [L. 13, p. 595, § 6.] 


§ 5554-7. State Board of Health to Inspect. 

All hospitals established or maintained under the provisions of this act 
shall be subject to inspection by any authorized representative of the state 
board of health, state board of control, the state board of supervision and 
control of public offices, and the board of county commissioners, and the resi- 
dent officers shall admit such representatives into every part of the hospital 
and its buildings and give them access on demand to all records, reports, 
books, papers and accounts pertaining to the hospital. [L. 13, p. 595, § T.] 


§ 6554-8. Government for Hospital. 

Wherever a hospital for the care and treatment of persons suffering from 
tuberculosis exists in connection with, or on the grounds of a county alms- 
house, the board of commissioners may appoint a board of managers for such 
a hospital, and such hospital and its board of managers shall thereafter be 
subject to all provisions of this act, in like manner as if it had been originally 
established hereunder. [L. 13, p. 596, § 8.] 


§ 5554-9. Cities or Counties may Contract for Care. N 

Any resident of the state of Washington living outside of a county main- 
taining a tuberculosis hospital may apply for treatment, or any city, village 
or county may apply on behalf of its charges and the same may be provided 
for under a stipulated agreement by the party, municipality or county to pay 
a weekly sum designated by the board of managers of such hospital, but 
nonresidents of a county shall not be provided for to the exclusion of resi- 
dents of said county. [L. 13, p. 596, § 9.] 


§ 5554-10. Payments by State. 

There shall be paid by the state treasurer quarterly to the counties main- 
taining such hospitals, three dollars per week for each person in such in- 
stitution during the time of confinement as hereinafter provided; except those 
paying full maintenance. [L. 13, p. 596, § 10.} 


§ 6554-11. Managers Report. 
On the first day of July and quarterly thereafter the board of managers 


of any county operating such institution shall certify to the state auditor, the 
county auditor and the state board of control the number of persons cared for 
at public expense in such institution, the date when such persons were ad- 
mitted, and the number of weeks each was cared for during the preceding 
quarter, which certificate shall be attested by the board of managers and sworn 
to by the superintendent, and when said board of control shall approve the 
same, the state auditor shall draw a warrant for the amount due according 
to the provisions of this act. [L. 13, p. 596, § 11.] 


§ 5554-12. County Commissioners may be Managers. 

Whenever the board of county commissioners shall manage such hospitals, 
such board shall have the same powers and be subject to the same regulations 
as herein provided for a board of managers. [L. 13, p. 596, § 12.] 
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§ 5554-13. State Aid. 

Hospitals operated by municipalities of the first class, now existing, or 
hereafter established and maintained for the treatment of tuberculosis ex- 
clusively, may receive state aid by complying with the provisions of this act, 
except such institutions shall not be required to operate under a board of 
managers as provided herein, nor shall said institutions be subject to the pro- 
visions of this act regarding charge to patients, except those patients for 
whom said institutions receive state aid. [L. 13, p. 597, § 14.] 


§ 5554-14. Supervision by State Board of Control. 

The supervision of institutions operating under the provisions of this act 
shall be by and under the state board of control. No institution operating 
hereinunder shall be refused participation in the state aid herein provided 
for, except after the approval of the state board of health. [L. 13, p. 597, 
$ 15.] 


§ 5554-15. Use of Hospital. 

After the establishment in any county of a hospital as herein provided 
for, no person suffering from tuberculosis shall be taken care of or treated 
at any almshouse or county institution, other than such hospital, except in 
cases of emergency. [L. 13, p. 597, § 16.] 
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TITLE XLI. 
HIGHWAYS. 


CHAPTER I. 
THE LAW OF TRAVEL. 


§ 5558. 


Where an automobile, driven on the left 
side of a street, struck a pedestrian, it is 
not prejudicial error to give an inaccurate 
instruction that the law requires vehicles to 
remain on the right side of the street and 
that a driver violating such law is bound to 
exercise a higher degree of care than if he 
were on the right side, in view of this sec- 
tion, requiring passing vehicles to season- 
ably turn to the right of the center of the 
road, and section 5569, requiring automo- 


biles on passing to turn to the right, and 
the general “law of the road,” arising from 
te requiring persons upon a continuously 
used street to keep upon the right side: 
Segerstrom v. Lawrence, 64 Wash. 245, 116 
Pac. 876. 


As to the duty to keep to right or left 
side of road, see note in 48 Am. St. Rep. 
868. 

As to negligence in the use of streets 


under the law of the automobile, see note in 
108 Am. St. Rep. 218. 


§ 5561-1. Width of Tires. 

It shall be unlawful for any person or corporation to transport in any 
cart, wagon, automobile truck or other vehicle over and along roads in any 
county where the character of the material of which the roads in such county 
are constructed and the climatic conditions prevailing in such county render 
the transportation of greater loads per inch of width of tire injurious to such 
roads, any load that shall not be so limited and adjusted that the bearing of 
the load, including the weight of the vehicle, upon the road as transmitted 
through the axle to any tire, shall not exceed four hundred pounds per inch 
of width of such tire, for tires two inches in width or less; and for tires in 
excess of two inches in width, but not to exceed five inches in width, the 
load per inch per width of tire shall not exceed four hundred pounds per 
inch of width of tire plus fifty pounds per inch of width in excess of two 
inches; and for tires five inches in width the load shall not excced five hun- 
dred fifty pounds per inch of width of such tire; and for tires in excess of 
five inches in width the load per inch of width shall not exceed five hundred 
fifty pounds per inch of width of tire plus seventy pounds per inch of width 
in excess of five inches: Provided, That if the diameter of the wheels bearing 
the load exceed three feet, an additional load of fifty pounds per inch of width 
of tire may be carried on such wheels for each foot of diameter of such wheel 
in excess of three feet. [L. 13, p. 482, § 1.] 


§ 5561-2. Roads Requiring Wide Tires. 

It shall be the duty of the board of county commissioners of the respective 
counties of the state to determine whether or not the character of the material 
of which the roads of such county are constructed and the climatic conditions 
prevailing in such county render it necessary that the provisions of this act 
be enforced in such county, and to enter such determination in the record 
of the proceedings of the board, and when such determination shall be that 
the character of the material of which the roads of such county are constructed 
and the climatic conditions prevailing in such county are such as to render 


494 


HIGHWAYS. §§ 5561-2—5570 


it injurious to such roads to allow greater loads per inch of width of tire 
to be transported over and along the roads of such county, the provisions 
of this act shall be effective in such county, provided, that the provisions of 
this act shall not apply to vehicles merely passing through and not commonly 
used therein. [L. 13, p. 483, § 2.] 


§ 5561-3. Penalty. | 

Every person or corporation transporting greater loads per inch of width 
of tire over and along the state and county roads within any county where 
the board of county commissioners has determined that this act shall be ef- 
fective, shall be guilty of a misdemeanor and for a third violation of the 
provisions of this act shall be guilty of a gross misdemeanor. [L. 13, p. 483, 
§ 3.] | 


CHAPTER II. 
AUTOMOBILES AND MOTORCYCLES. 


§ 5563. 


Under this section, requiring the owner 
of every automobile to file in the office of 
the secretary of state his name and address 
and a description of the vehicle owned by 
him and obtain a certificate, the certificate 
is prima facie proof of ownership; and an 
Instruction that it was a mere circumstance 
to be considered in determining the credi- 
bility of witnesses is properly refused: De- 
lano v. La Bounty, 62 Wash. 595, 114 Pac. 
434. 


§ 5569. 
See notes to § 5558. 


§ 5570. 


Negligence in failing to stop an automo- 
bile, upon signal by the driver of a horse 
that had taken fright, is sufficient to sustain 
a verdict for the plaintiff, even though the 
other grounds of negligence were not made 
out: Brown v. Thorne, 64 Wash. 18, 111 Pac. 
1047. 


The right to operate an automobile carries 
the right to make the usual noises incident 
thereto: Brown v. Thorne, 61 Wash. 18, 111 
Pac. 1047. 


Where a horse has been excited and be- 
comes unmanageable, it is the duty of the 
operator of an automobile to stop the ma- 
chine, as it is presumed to be always under 
control: Brown v. Thorne, 61 Wash. 18, 111 
Pac. 1047. 

The driver of an automobile must take no- 
tice of the road, and it is his duty to stop 
on signal, if he can without accident, when 


requested to do so by the driver of a horse 


not under control: Brown v. Thorne, 6l 
Wash. 18, 111 Pac. 1047. 

As to tbe duty and liability of operator 
of automobile with respect to horses en- 
countered on the highway, see note in 14 
L. R. A., N. S., 251. 


In an action for injuries caused by a run- 
away team, a general denial of an allegation 
that the team, while under the joint control 
of the defendants, ran into the plaintiff, ad- 
mits of evidence upon the part of the defense 
that the team was running away and beyond 
the control of the defendants: Kimble v. 
Stackpole, 60 Wash. 35, 35 L. R. A., N. S., 
148, 110 Pac. 677. 

In an action for injuries caused by a run- 
away team, a verdict for the defendants is 
properly directed where there was nothing to 
show what caused the team to run away, or 
that it was a fractious team, and it appeared 
that the defendants were not negligent and 
did all in their power to control it: Kimble 
v. Stackpole, 60 Wash. 35, 35 L. R. A., N. 
S., 148, 110 Pac. 677. f 

A complaint alleging that a team was 
frightened by the negligence of the driver of 
an automobile in blowing his whistle when 
directly opposite the team while driving at 
a high rate of speed in violation of a city 
ordinance, in such a manner as to frighten 
the team, fairly includes the rate of excessive 
speed as a proximate cause of the accident: 
ge v. Armstrong, 55 Wash. 365, 104 Pac. 
There is sufficient evidence of negligence 
in the driving of an automobile, whereby a 
team was frightened and ran away, to re- 
quire the case to be submitted to the jury 
where it appears that the automobile was 
run at a speed of twenty or twenty-five miles 
an hour, on a street where there were many 
teams and where the city ordinances pro- 
hibited a speed in excess of ten miles an 
hour, that the driver passed within fifteen 
feet of the team, and blew his whistle when 
directly opposite, and did not notice the 
horses before they started to run: Grant v. 


Armstrong, 55 Wash. 365, 104 Pac. 632. 


In an action for injuries to plaintiff’s 
horse and buggy in a collision with defend. 
ant’s automobile, where the evidence is con- 
flicting as to whether plaintiff was guilty 
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of contributory negligence in driving on the 
left side of the street near a turn, findings 
for the plaintiff are supported by evidence 
that the automobile struck the left side of 
the buggy and horse before it had turned 
straight with the street: Schoening v. 
Young, 55 Wash. 90, 104 Pac. 132. 


§ 5571. 


It is actionable negligence to drive an 
automobile on a city street at a rate of 
speed exceeding the speed limit and ap- 
proach a pedestrian near an intersecting 
street without 1 an alarm, in viola- 
tion of positive law: Hillebrant v. Mana, 71 
Wash. 250, 128 Pac. 892. 


GENERAL STATUTES. 


As to speed of automobile in the aspect 
of negligence, see note in 25 L. R. A., N. 
S., 40 


„ 40. 

A pedestrian struck by an automobile 
when about to board a street-car waiting 
near a street intersection is not guilty of 
contributory negligence, as a matter of law, 
where, before starting for the car, he looked 
back and saw no automobile in the street, 
and walked toward the street-car without 
** turning to look back, in the absence 
of any sound of a horn or other warning, 
other witnesses also testifying that the street 
was clear when he started for the car: Hille- 
brant v. Manz, 71 Wash. 250, 128 Pac. 892. 

As to the reciprocal duty {o use care im- 
posed upon automobile operators and pedes- 


trians, see note in 38 L. R. A., N. S., 487. 


CHAPTER III. 
CONTROL AND MANAGEMENT OF COUNTY ROADS, 


§ 5575. 
Seq notes to § 5680. 


§ 5585. Expenditure of Funds. 


All the funds in the county treasury raised by the taxation herein pro- 
vided shall be expended by the county commissioners and all road and bridge 
construction, improvements or repairs shall be made by the county commis- 

sioners in the following manner: 
First. All road construction, improvement or repairs of which the esti- 
mated cost shall be under two thousand five hundred dollars, and all bridge 
construction, improvement or repairs of which the estimated cost shall be 
under five hundred dollars, may be done under the direction of the county 
commissioners and the county engineer. | 

Second. All road construction, improvement or repairs, of which the 
estimated cost shall be two thousand five hundred dollars or more shall be let 
by contract by the county commissioners on plans and specifications pre- 
viously prepared by the county engineer under the direction of the board of 
county commissioners to the lowest and best bidder; calls for said bids to 
be made by publication in the official county paper for not less than three 
consecutive weeks prior to the time set by the county commissioners for the 
opening of bids: Provided, That in any county having no official county 
paper, such notice shall be given by posting for ten days a notice in three of 
the most public places in such counties. The county commissioners shall re- 
quire a bond of the successful bidder for the full amount of the contract price 
of construction, improvement or repair of roads conditioned for the faith- 
ful performance of the contract according to law, and any requirements the 
county commissioners may impose at the time of advertising for bids. The 
board of county commissioners shall have the right to reject any and all bids, 
and in the event of the rejection of all bids, said board of county commission- 
ers may in its discretion, by an unanimous vote, cause such road construction, 
improvement or repairs to be made by day labor or force account according 
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to the plans and specifications: Provided further, That the board of county 
commissioners may in its discretion provide for the surfacing of any road 
with crushed rock, macadam, gravel or other material by day labor or force 
account without advertising for bids as herein provided. 

Third. All bridge construction, improvement or repair, of which the es- 
timated cost shall be five hundred dollars or more except in case of emergency 
as hereinafter provided, shall be let by contract by the board of county com- 
missioners in the same manner as provided for road construction, improve- 
ments or repairs under this section: Provided further, That in the event of 
an emergency whereby the delay of advertising for and letting bids would 
endanger property and unduly cut off communication by travel over such 
bridge, such contract may be made and entered into without the publication 
of notice as herein provided. 

Fourth. Each bidder shall deposit with his bid a certified check in an 
amount equal to five per cent of his bid. Should the bidder to whom the 
contract is awarded fail to enter into a contract with the commissioners and 
furnish the bond hereinbefore provided within five days after notice of such 
award, the amount of said check shall be forfeited to the general road and 
bridge fund of the county. [L. 11, p. 308, § 1.] 


See notes to 8 5680. there was no sudden increased demand ren- 
, f dering existing facilities inadequate for the 
No emergency exists excusing the county ghort time (three weeks) necessary for ad- 


commissioners from letting a bridge contract pertisi a 
without competitive bids within the contem- County, 60 Wash, 309, UI Pac 2246. 


plation of this section, in the case of new As to duty of munieipality to let con- 
construction and where all the former means tract to lowest bidder, see note in 50 Am. 


for erossing the river remained intact, and St. Rep. 490. 


CHAPTER IV. 
LEVY AND COLLECTION OF ROAD TAXES, 


85 5590-5593. 
Repealed. See L. 13, p. 479, 8 9. 


§ 6590-1. Levy—General Road and Bridge Fund—District Funds. 

For the purpose of raising revenue for the construction, maintenance 
and repair of county roads, bridges and wharves the board of county com- 
missioners shall annually at the time of making the levy for general county 
purposes make additional levies as follows: 

(a) A tax of not more than four mills on the dollar on all taxable property 
in the county, which tax shall be kept in a fund known as the ‘‘ General Road 
and Bridge Fund,’’ and shall be kept separate and distinct from any other 
funds of the county. 

(b) A tax of not more than four mills on the dollar on all taxable property 
in each road district previously established by the board, which tax shall be 
kept separate and distinct from other funds of the county in a fund for 
each road district known as ‘‘Road District No. ecounty’’: Pro- 
vided, That in any incorporated city or town, fifteen per cent of all money 
collected for the general road and bridge fund in such city or town may be 
expended inside said city or town on roads and bridges connecting with roads 
leading out into the country known or designated as county roads, under the 
supervision of the county commissioners. [L. 13, p. 476, § 1.] 
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§ 5590-2. General Expenditures—Limitations. 

The expenditures from the general road and bridge fund shall be made 
only for the purpose of constructing, maintaining and repairing such county 
roads, bridges and wharves which are or will be main thoroughfares or lines 
of travel for all the inhabitants of the county, and for the purpose of pur- 
chasing, operating and maintaining machinery, quarries and gravel pits used 
in such construction, maintenance and repair. [L. 13, p. 476, § 2.] 


§ 5590-3. Expenditures from District Funds. 

The expenditures from the road district funds shall be made only for 
the purpose of constructing, maintaining and repairing such roads, bridges 
and wharves as are situated within the road district asd which shall be in 
the nature of branch roads or feeders to the main highways passing through 


. the district, and for the further purpose of purchasing, operating and main- 


taining machinery and equipment used in such construction, maintenance and 
repair within the district. AJl bridges herein mentioned shall include all 
bridges of over twenty feet in length when constructed of wood or over ten 
feet when constructed of concrete, in counties that have or may hereafter 
adopt township organization. [L. 13, p. 477, § 3.] 


§ 5590-4. General Provisions Applicable. 

All of the taxes provided for in this act shall be levied, collected as dis- 
bursed by the same officers and in the same manner as taxes levied for the 
county current expense fund. [L. 13, p. 477, § 47.) 


§ 5590-5. Indebtedness—Limit. 

The board. of county commissioners shall have no power to create a debt 
or incur any liability, or in any way bind the county for any of the purposes 
mentioned in sections 5590-2 and 5590-3, for any amount in excess of eighty 
per centum of the amount levied in the fiscal year for either the general road 
and bridge fund or any of the district road and bridge funds, unless after 
deducting such eighty per centum there is cash in the particular fund against 
which the lability is incurred; Provided, however, That in case of an un- 
foreseen catastrophe which could not have been anticipated at the time the 
estimates were computed for such fiscal year, the board of county com- 
missioners shall have authority, after passing a resolution setting out the facts, 
to issue warrants, which together with the cash on hand, will be sufficient 
to take care of the particular case, but the amount of such warrant indebted- 
ness shall be included in the levy for the fund against which such warrants 
are drawn made for the next succeeding fiscal year. All contracts, authori- 
zations, allowances, payments and liabilities to pay, made or attempted to be 
made in violation of this act shall be void and shall never be the foundation 
or basis of a claim against a county, and all officers of such county are 
charged with notice of the condition of the treasury of said county and the 
extent of the claims against the same. All county commissioners, county 
auditors, county treasurers and any other officers authorizing or aiding to 
authorize, or auditing, or allowing ary claim or demand upon or against such 
county, or any fund thereof, in violation of any of the provisions of this act, 
shall be liable in person and upon their several official bonds to the county 
of which they are officers, or to the person or persons, corporation or corpo- 
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rations, damaged by such illegal authorization to the extent of his or its 
loss by reason of the nonpayment of the claim. [L. 13, p. 477, § 5.] 


§ 5590-6. Warrants—Validation. 

All warrants outstanding issued prior to January 1, 1913, by any county 
of the state against either the general road and bridge fund or any district 
road and bridge fund are hereby validated in so far as such warrants are in- 
valid because of the fact that the board of county commissioners did not have 
authority to create any indebtedness for road and bridge purposes. [L. 13, 
p. 478, § 6.] 


§ 5590-7. Special Indebtedness Fund. 

In any of the counties which, on the first day of January, 1913, had a 
warrant indebtedness in any of the road and bridge funds there is hereby 
created a special indebtedness fund which shall be designated as follows: 
„Special General Road and Bridge Indebtedness Fund, County,’’ and 
„Special District Road and Bridge Fund of District Number 
County.’’ All warrants outstanding on the first of January, 1913, shall 
be transferred to and paid out of the special indebtedness funds hereby 
created. All uncollected taxes levied the year 1912 and prior years, either 
for general road and bridge purposes or district road and bridge purposes, 
shall be credited as they are collected to the special indebtedness fund or 
the fund for which such taxes were levied. [L. 13, p. 478, § 7.] 


§ 5590-8. Indebtedness—Special Levies. 

At the time of making the levy in October, 1913, for road and bridge 
purposes, the board of county commissioners of each county which on the 
first day of January, 1913, had any outstanding warrants against the gen- 
eral road and bridge fund, or any district road and bridge fund, shall make 
a levy of six mills on the dollar on all the taxable property in the county 
or district for each special indebtedness fund hereby created, or so much 
thereof as shall be necessary to pay the warrants with accrued interest in each 
indebtedness fund. The board of county commissioners shall continue to 
make such special levies in each succeeding year until all of the warrants 
in each special indebtedness fund are paid. When all of the warrants in 
each indebtedness fund are paid, with accrued interest, such fund shall be 
extinguished and the surplus, if any, together with all credits accruing 
thereto, shall be transferred to the regular general road and bridge fund 
or district road and bridge fund. [L. 13, p. 479, § 8] - 


CHAPTER VII. 


ROAD POLL TAX, 
Repealed. See L. 13, p. 479, § 9. 


CHAPTER VIII. 
FRANCHISES AND RIGHTS IN HIGHWAYS. 


§ 5613. to use county roads or highways “outside 


This and the next section, validating fran- the limits” of incorporated cities or towns, 
chises granted by the county commissioners to the extent that such roads have been actu- 
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ally occupied prior to the passage of the 
act, refers to grants made outside of city 
limits at the time of the attempted grant, 
and is not limited to franchises granted in 
territory still under control of the county 
commissioners at the time of the passage of 
the act: Spring Water Co. v. Monroe, 55 
Wash. 195, 104 Pae. 202. 

The legislature has power to pass a retro- 
active curative statute which validates the 


GENERAL STATUTES. 


ultra vires county grant of franchises in pub- 
lic roads outside of the limits of a city, actu- 
ally occupied, although the territory has 
since become incorporated as a town of the 
fourth class: Spring Water Co. v. Monroe, 
55 Wash. 195, 104 Pac. 202. 

As to the validity of retrospective laws, 
see note in 120 Am. St. Rep. 468. 

As to retrospective laws validating munici- 
pal contracts, see note in 27 L. R. A. 696. 


CHAPTER IX. 
LAYING OUT AND OPENING COUNTY ROADS. 


holder to the fee of the soil of the highway, 
see note in 101 Am. St. Rep. 103. 

The evidence is insufficient to show the 
establishment of a county road over certain 
lands, where the county commissioners’ 
record of an order establishing the road was. 
so indefinite that it could not be located 
with reference to the government subdivi- 
sions, and an engineer’s projection of the 
field-notes of the survey did not bring the 
road within one hundred feet of the land in 
question, and there was no proof that the 
road as opened by the supervisors passed 
over the land: Dahlstrom v. Anderson, 56 
Wash. 575, 106 Pac. 127. 


§ 5623. 
Superseded, see § 5623-1 et seq. 
See notes to § 9368. 


Since the fee of public highways rests in 
the abutting owner, he may maintain irri- 
gating ditches in the untraveled portion 
thereof; and his rights will be protected by 
an injunction against one trespassing thereon 
by diverting the water by a continuing act 
resulting in special damage: Holm v. Mont- 
gomery, 62 Wash. 398, 34 L. R. A., N. S., 
506, 113 Pac. 1115. 


As to the ownership in an abutting land- 


§ 5623-1. Laying Out. 
County roads shall be laid out and established by order of the county 


commissioners of the proper county in the manner hereinafter provided. [L. 
11, p. 305, 8 1.] 


§ 5623-2. Resolution. 

When deemed advisable that a road be established, the board of county 
commissioners shall, at a regular meeting, by unanimous vote pass a resolu- 
tion and enter same on the minutes of the board, which resolution shall de- 
scribe the terminal points of such proposed road and the width and general 
course of same. The resolution need not set forth the manner of construc- 
tion, the cost, nor describe the several tracts or parcels of land through which 
the same shall run. The resolution shall declare that the laying out and 
establishment of the road is considered a public necessity and shall direct 
the county engineer to make an examination of the proposed route of said 
road as hereinafter provided. [L. 11, p. 305, § 2.] 


§ 6623-3. Engineer’s Duty. 

The county engineer shall make an examination of the proposed route 
of such road and, if necessary, a survey of same. If, however, after an ex- 
amination, he deems the same to be impracticable, he may so report to the 
board of county commissioners without making a survey, or he may examine 
or survey any other route that would subserve that purpose, and make a report 
thereon, [L. 11, p. 305, § 3.] 
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§ 5623-4. Petition of Householders. 

In addition to the method hereinabove provided, ten or more householders 
of the county residing in the vicinity of a proposed road may petition the 
board of county commissioners for the establishment of such road. Such 


petition shall describe the terminal points of said road and the general course 
of same. [L. 11, p. 306, § 4.] 


§ 5623-5. Bond. 

If the board of county commissioners so order the petition shall be ac- 
companied by a bond in the penal sum of three hundred dollars ($300) pay- 
able to the county, executed by one or more persons as principal or principals, 
with two or more sufficient sureties, and conditioned that the petitioners will 
pay into the county treasury the amount of all costs and expenses incurred 
in examining and surveying the proposed road and in the proceedings in case 
the road shall not be established, or in case the application is for the purpose 
of changing the road for the benefit of the land owner or owners, and no 
such change shall be made until such cost bill has been paid and the road 
graded. When the cost is assessed against the principal petitioner, the clerk 
of the board of county commissioners shall file the cost bill with the county 
treasurer, who shall proceed to collect the same. Before considering the pe- 
tition the board may require the petitioners to secure waivers for the right 
of way from the land owners, and, in such case, before an examination or 
survey is ordered, the waivers shall be filed with the board of county com- 
missioners. [L. 11, p. 306, § 5.] 


§ 5623-6. Examination by Engineer. | 

Upon the filing of said petition and said bond, if required, the board 
of county commissioners shall examine and approve same and if found suffi- 
cient shall direct the county engineer to make an examination and survey, as 
provided for in section 5623-3. [L. 13, p. 306, § 6.] 


§ 5623-7. Warrants for Awards—Deposit—Decree. 

At the time of the hearing on the establishment of said road as provided 
for by law, the board of county commissioners shall direct the auditor to draw 
warrants in favor of the record owner or owners of said property appro- 
priated in said proceeding for the amount of the award made by the board 
for the appropriation thereof. The auditor shall cash said warrants if the 
same be not accepted by said owner or owners by the time said petition to con- 
demn is filed with the clerk of the superior court as provided for by law 
and shall deposit said moneys in court for the use and benefit of said owner 
or owners. If said warrants be accepted by said owner or owners, or if said 
money be withdrawn from the registry of the court, the county shall be 
entitled to a decree of appropriation vesting full title to the property in the 
county. [L. 11, p. 306, 8 7.] 


§ 5623-8. Right of Way may be Condemned. 

If any award of damages is not accepted at the time of said hearing 
it shall be deemed rejected, and the board must then, by order, direct pro- 
ceedings to procure the right of way to be instituted in the superior court 
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of the county by the county attorney of the county in the manner provided 
by law for the taking of private property for public use. [L. 11, p. 307, § 8.] 


§ 5623-9. Condemning Gravel-beds and Stone Quarries. 

| Counties shall have the right in the manner provided for in this act, to 
condemn land or other property for the purpose of securing gravel-beds, stone 
quarries or other material suitable for the construction, building or repair 
of county roads, and shall have the right to condemn the right of ways to 
reach such property and to gain access thereto. The proceedings shall be the 
same as provided for herein for the establishment and condemnation of 
county roads. [L. 11, p. 307, § 9.) 


§ 5623-10. Widening County Roads. 

The county shall have the right, in the manner provided for in this act, 
to condemn land and other property for the purpose of widening county roads 
already established, to any width allowed by law, and to condemn land and 
other property for the purpose of changing the course or n of roads al- 
ready established. [L. 11, p. 307, § 10.] 


§ 5632. Wages Paid. 

The chainmen, rodmen, axmen, flagmen, and all necessary assistants em- 
ployed in such survey to assist the county engineer, shall be paid such salary 
for their services as the board of county commissioners shall determine upon, 
to be paid out of the proper fund of the county. [L. 11, p. 342, $ 1.] 


§ 5634. 


Land owners cannot object to the con- 

firmation of the establishment of a county 
road because of insufficiency of the county’s 
tender of compensation for land to be taken, 
which, under this and the next section, is 
not final, the statute providing that, if such 
tender is not accepted by the land owners, 


condemnation proceedings must be instituted 


` for the purpose of fixing the damages: 


Strunz v. Spokane County, 67 Wash. 235, 
121 Pac. 75. 


§ 5656. 
See notes to § 9368. 


CHAPTER X. 
ROADS BY USER. 


§ 5657. 


To create a highway by prescription the 
use or possession must be open, notorious, 
continuous and adverse; and none is shown 
where it appears that the use, in all for 
about eighteen years, was commenced under 
a temporary grant of a right of way to a 
county limited to five years, after which time 
the county refused to expend money because 
the right of way had expired or was in dis- 
pute, until immediately preceding the com- 
mencement of the action, over the owners’ 
protest, and that the owners at all times 
paid taxes thereon, and from time to time 
maintained gates, since nothing transpired 
to convert the permissive use into an adverse 
use: Scheller v. Pierce County, 55 Wash. 
298, 104 Paec. 277. 

As to the acquisition of a highway by 
prescription, see note in 57 Am. St. Rep. 748. 


Roads across unimproved arid lands be- 
come public highways by user, where they 
were well defined and commonly traveled for 
more than thirty years, the county officers 
repaired and improved them within the last 
five years, and the public used them con- 
tinuously as public highways for many 
years: M’Whorter.v. Forney Brothers & Co., 
69 Wash. 414, 125 Pac. 164. 

As to evidence to establish such user as 
takes the place of a dedication of highway, 
see note in 11 L. R. A. 56. 


This section is anly a statute of limita- 
tions, and has no application where the road 
has not been kept up at public expense: 
State v. Seattle, 57 Wash. 602, 27 L. R. A., 
N. S., 1188, 107 Pac. 827. 

In an action to declare a road & public 
highway by prescriptive use it is admissible, 
under a general denial, to show that the use 
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was only permissive under a lease: Dennis 
v. Gary, 56 Wash. 112, 105 Pac. 172. 

A public road by prescriptive use is not 
shown where it appears that the road was 
constructed and used almost exclusively as a 
logging road under written leases, and no 
public money was spent on it: Dennis v. 
Gary, 56 Wash. 112, 105 Pac. 172, 

A public highway by prescription over cer- 
tain lands is not established by proof that, 
in an open country, a road had been used 
in the general direction claimed, changes 
having been made in the travel as the coun- 
try settled up until the whole section was 
platted with streets and cross-streets, and at 
the time of the trial the change in travel 
was so complete that no part of the original 
way remained in existence unless over the 
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particular strip, public buildings and dwell- 
ings having been built in the road as shown 
by the earlier maps, portions of it baving 
been fenced, and no part of it having been 
used as a road for many years: Dahlstrom 
v. Anderson, 56 Wash. 575, 106 Pac. 127. 
Proof of user, in early times of a road as 
a public highway is not proof of establish- 


ment of a county road over the tract by 


county officers: Dahlstrom v. Anderson, 56 
Wash, 575, 106 Pac. 127. 

As to the evidence of user necessary to 
establish right of highway, see note in 11 
L. R. A. 56. 

As to effect of mere use of highway over 
public domain as acceptance of grant of 
a of way, see note in 9 L. R. A., N. S., 
223. 


CHAPTER XIII. 
VACATION OF COUNTY ROADS. 


§ 5673. 


Ballinger’s Code, section 3803, providing 
that any county road that has been or may 
hereafter be authorized which remains un- 
opened for public use for five years is hereby 
vacated, cannot, since the enactment of this 
section, adding a proviso to that effect, have 
any application to streets dedicated in town 
plats (withdrawn on rehearing): Mohr v. 
Pierce County, 65 Wash. 370, 118 Pac. 321, 
119 Pac. 747. 

A street dedicated in a town plat was not 
abandoned by five years’ nonuser, under Bal- 
linger’s Code, section 3803, where it appears 
that it was cleared up, graded, and opened 
for public use in 1890, and was open for 
public use until 1908, when it was obstructed 
by defendant: Mohr v. Pierce County, 65 
Wash. 370, 118 Pac. 321, 119 Pac. 747. 

A street is open for public use to such an 
extent as to prevent its abandonment by 
nonuser, as provided in this section, where an 
electric railroad company, by virtue of a 
right of way deed, went upon it and set its 


location stakes and constructed its railway 
line in the street: Clark v. Seattle, 71 Wash. 
316, 128 Pac. 670. 


A county road is opened for public use, 
within the meaning of this section, relating 
to abandonment by nonuser, where the line 
of travel generally followed the dedicated 
way, although frequently in order to avoid 
hills and ravines, it departed from the road 
for short distances and again entered it: 
Clark v. Seattle, 71 Wash. 316, 128 Pac. 670. 


Under this section, providing for the vaca- 
tion of any county road which remains un- 
opened for public use for five years after 
its authorization as a public highway, the 
five year period begins to run from the date 
of the filing of a dedicated plat, and not 
from the date of its execution: Clark v. 
Seattle, 71 Wash. 316, 128 Pac. 670. 

As to extinguishment of highway or street 
by nonuser or adverse possession, see note 
in 14 Am. St. Rep. 278. 

As to vacation or abandonment of high- 
Way, see note in 101 Am. St. Rep. 117. 


CHAPTER XIII. | 
BRIDGES ON COUNTY ROADS AND NAVIGABLE STREAMS, 


§ 5680. 


The operation of this section is not af- 
fected by the subsequent federal acts pro- 
viding that navigable streams shall not be 
bridged except by consent of Congress and 
upon executive approval of the plans, as this 
but imposes an additional burden upon the 
county: Green v. Okanogan County, 60 Wash. 
809, 111 Pac. 226. 

As to bridges over navigable streams con- 


structed under state authority, see note in 
2 L. R. A. 540. 


This section was not superseded by the 
act of 1893 (section 5575), a general aet, 
not complete in itself, relating to county 
road and bridge work, and containing no 
specific provisions relating to contracts for 
bridge construction across navigable 
streams; nor was it superseded by the act 
of 1903 (section 5585), relating to the let- 
ting of contracts where the estimated cost 
exceeds one hundred and fifty dollars, since 
the latter is merely supplemental to and not 
conflicting with the earlier act, which relates 
chiefly to steps preliminary to the letting: 
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Green v. Okanogan County, 60 Wash. 309, 
111 Pac. 226. 


County commissioners in letting a bridge 
contract must strictly comply with the law, 
or it 1s not binding and money paid thereon 
can be recovered: Green v. Okanogan County, 
60 Wash. 309, 111 Pac. 226. 

Money donated to a county to induce the 
construction of a county bridge, belongs to 
the county, and may be recovered by the 


GENERAL STATUTES. 


Okanogan County, 60 Wash. 309, 111 Pac. 
226. 


Where a county has accepted and is using 
a county bridge, constructed under a con- 
tract let without complying with the law, 
but which the county could have entered into 
if it had conformed to the statutory require- 
ments, it is liable for its reasonable value, 
and can only recover any excess wrongfully 
aid out: Green v. Okanogan County, 60 

ash. 309, 111 Pac. 226. 


county if it has been wrongfully paid out 


under an unauthorized contract: Green v. As to illegal contracts of county boards, 


see note in 137 Am. St. Rep. 365. 


CHAPTER XIII-A. 
BRIDGES ON INTERSTATE OR INTERCOMMUNITY ROADS. 


§ 5686-1. Power to Construct. 

The state of Washington and all counties, cities or towns within the state 
are hereby authorized and empowered to join with each other or to aid the state 
of Washington, the federal government, or any adjoining county, city or town 
in this state, or to jointly or separately join with any adjoining state, county, 
city or town in the purchase, construction, control, operation and maintenance 
of any bridge or bridges over or across any river, stream or body of water 
being within or constituting the boundary line of the state or of any county 
therein. [L. 13, p. 168, § 1.] 


§ 5686-2. Highway Board to Represent State—Joint Control. 

Whenever the legislature of the state of Washington shall have made 
provision for the purchase or construction of a bridge or bridges, jointly with 
counties, cities or towns in this or adjoining states, the state highway board is 
hereby authorized and empowered to represent and act for and on behalf of 
the state of Washington for the purpose of carrying into effect the provisions 
of this act, and any other act making an appropriation for the purchase or 
the construction of a bridge or bridges, which come under the provisions of 
this act, and when the state of Washington joins in the purchase or construc- 
tion of a bridge jointly with adjoining states or with the counties, cities, or 
towns of any adjoining states, or jointly with counties, cities, or towns in 
this state, the purchase or construction of such bridge or bridges shall be 
under the direction, control and management of the state highway board act- 
ing jointly with the public authority legally authorized to represent and act 
for such adjoining state, county or city, and when counties or cities in this 
state shall join with the state for the purchase or construction of a bridge 
built or to be built in this state, or on the boundaries thereof, the money or 
funds furnished or provided by such county or city shall be expended under 
the direction, supervision and control of the state highway board, and under 
the provisions of this act. [L. 713, p. 168, § 2.] 


§ 5686-3. Maps and Plans—Bids. 

Whenever provision is made for the purchase or construction of a 
bridge, which comes under the provisions of this act, the state highway com- 
missioner, upon being directed by the state highway board, shall confer with 
the legally authorized public authorities of any adjoining state or city or 
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county or cities within this state, and acting jointly with such authorities 
make or cause designs, maps, plans, specifications, drawings, details, esti- 
mates, and all other requirements for full information with reference to the 
location and construction of such bridge to be made and shall determine the 
kind, character and dimensions of the bridge to be constructed, subject to the 
approval of the state highway board. That after the plans and specifica- 
tons have been agreed upon by the public authorities, representing the 
respective states, counties, cities or towns interested, bids shall be advertised 
swing such notice as the parties interested shall agree upon, Provided, 
That in no event shall less than thirty (30) days’ notice be given. The notice 
shall provide that the contract shall be let to the lowest responsible bidder, 
and that the authorities acting jointly in giving the notice reserve the nght 
to reject any and all bids, and the notice shall state the proportion of the 
total amount to be paid by each. [L. 13, p. 169, § 3.] 


§ 5686-4. Contract for Construction. 

Upon the final acceptance of the bid for the construction of a bridge, 
under the provisions of this act, the state highway board, acting jointly 
With the publie authorities of any other state, county, or city, or county 
or eity in this state, shall enter into a contract for the construction of the 
bridge and shall require the contractor to furnish a surety bond for the 
faithful performance of the contract, in such sum as shall be fixed by such 
Joint authorities, and shall also require the contractor to furnish an addi- 
tional bond in the sum to be fixed by the state highway board of Washington, 
Conditioned as is provided in sections 1159 to 1161, inclusive, of Remington 
& Ballinger’s Annotated Codes and Statutes of Washington, and shall file 
Said last-mentioned bond with the auditor of the state of Washington, which 
bond shall be approved by the attorney general. [L. 13, p. 169, § 4.] 


§ 6686-5. Clerical Assistance — Supervising Engineer — Payments, How 
Made. 

The highway commissioner, when directed by the highway board, is 
hereby authorized to rent office rooms, purchase the necessary supplies and 
to employ clerical and engineering assistants necessary in making the pre- 
liminary arrangements, and during the construction of the bridge; the com- 
pensation of such employees to be fixed by the state highway board. The 
state highway board shall have authority to act jointly with the other public 
authorities interested in the construction of such bridge, to employ a super- 
vising engineer to be in charge of the work of the construction of the bridge, 
whose compensation shall be fixed by the state highway board, and the public 
authorities of any adjoining state, county or city, Joining in the construc- 
tion of the bridge. The payment of salaries of employees and all other 
expenses shall be deemed a part of the construction work, and shall, includ- 
ing payments on contract, be made only on vouchers approved by the state 
highway commissioner, and payable only out of funds provided therefor. 
[L. 13, p. 170, § 5.] i 


§ 5686-6. County Indebtedness—Bonds. 
Whenever the board of county commissioners of any of the counties in this 
state shall deem it for the interest of the county to engage in or to aid in the 
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purchase or construction of any bridge or bridges, under the provisions of this 
act, and to incur indebtedness to meet the cost thereof and expenses connected 
therewith, and issue bonds of the county for the payment of such indebtedness 
or any thereof, such county is hereby authorized and empowered, by and 
through its county commissioners, to engage in or aid in any such work as 
aforesaid, and to incur indebtedness for such purpose or purposes to an 
amount which, together with the then existing indebtedness of such county, 
shall not exceed five (5) per centum of the taxable value of the taxable 
property in said county, as shown by the last previous assessment-roll 
thereof for state and county purposes, and to issue negotiable bonds of 
the county for all or any such indebtedness, and for the payment thereof, 
in the manner and form and as is provided in sections 5094 to 5101, inclu- 
sive, of Remington & Ballinger’s Annotated Codes and Statutes of Wash- 
ington, and other laws of this state which shall then be in force, and to 
make part or all of such payment in bonds or moneys derived from sale or 
sales thereof, or partly in such bonds and partly in such money, provided 
that said commissioners shall have first submitted the question of incurring 
such indebtedness to the voters of the county at a general or special elec- 
tion, and three-fifths of the voters voting upon the question shall have voted 
in favor of incurring the same. [L. 13, p. 170, § 6.] 


§ 5686-7. Bonds are for County Purposes. 

Any and every such purpose as is mentioned in the foregoing section 
is hereby declared to be a county purpose, and the bonds or the money 
derived from the sale of the same shall be deposited with the proper state 
authorities, as directed by the state highway board, and expended under the 
provisions of this act, provided that any bonds or funds so deposited and not 
used for such purpose shall be returned to the county making the deposit. 
[L. 718, p. 171, § 7.] 


§ 5686-8. City Assistance—Indebtedness—Bonds. 

That whenever the city council of any incorporated city or town in this 
state shall deem it advisable to join with or aid in the purchase or construc- 
tion of any bridge or bridges within or partly within the corporate limits of 
such city or town, under the provisions of this act, and to contract indebted- 
ness to meet the cost thereof and expense connected therewith, and to issue 
negotiable bonds of the city or town for the payment of such indebtedness 
or any part thereof, said city or town by and through its council is hereby 
authorized and empowered to engage or aid in the purchase or construction 
of such bridge or bridges or public work, as aforesaid, and to incur indebted- 
ness for such purpose or purposes to an amount which together with the then 
existing indebtedness of such city or town shall not exceed five (5) per 
centum of the taxable value of the taxable property of such city or town, to 
be ascertained by the last assessment of such city or town for city or town 
purposes, previous to the incurring of such indebtedness, and to issue nego- 
tiable bonds of such city or town for all or any such indebtedness, and for 
the payment thereof in the manner and form, as is provided in section 8041 
to 8049, inclusive, of Remington & Ballinger’s Annotated Codes and Statutes 
of Washington, and other laws of this state which shall then be in force, 
and to make a part or all of such payments in bonds or money derived from 
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sale or sales thereof, or partly in such bonds and partly in such moneys, | 
provided that the council of said city or town shall have first submitted the 
question of incurring such indebtedness to the voters of said city or town 
at a special election held according to law, and three-fifths of the legal 
ballots cast on said question shall be in favor of incurring such indebtedness. 
[L. 13, p. 171, § 8.) 


§ 5686-9. Bonds are for Municipal Purposes. 

That any and every such purpose as is mentioned in the last preceding 
section is hereby declared to be a strictly municipal purpose, and that the 
bonds, or the money derived from the sale of the same, shall be deposited 
with the proper state authorities, as directed by the state highway board, and 
expended under the provisions of this act, provided that any funds or bonds 
so deposited and not used for the purpose for which they were deposited 
shall be returned to the city or town so depositing the same. [L. 13, 
p. 172, § 9.) 


§ 5686-10. State to Own Bridge. 

That upon the purchase or construction of any bridge jointly or with 
any adjoining state, county or city, the same shall be accepted by the state 
highway board acting in conjunction with such public authorities of any 
adjoining state, county or city, joining in its construction, and the state 
shall own one-half of such bridge, and the same shall become the exclusive 
property of the state of Washington, and under the control and management 
of the state highway board. [L. 13, p. 172, § 10.] 


§ 5686-11. City and County may Join—Bonds. 

That whenever it is deemed advisable by the common council of any 
city or town and the county commissioners of any county in this state to 
purchase or construct a bridge within or partly within such city or town, the 
council and commissioners are authorized and empowered to enter into an 
agreement for the construction of such bridge, upon such terms as may be 
mutually agreed upon, each contributing such sum toward the purchase or 
construction of the same as may be determined to be just and proper, and 
enter into contract for the construction of such bridge and to spend public 
funds thereon, and if deemed necessary may bond the county or city or 
town in the manner herein specified. The contracts for letting the same and 
notice given to bidders, and all other matters pertaining to the construction 
shall be governed by the laws in force governing the construction of bridges 
by county commissioners in the state of Washington, provided the payments 
to be made on the contract by the respective municipal corporations be made 
direct to the contractor. [L. 13, p. 173, §11.] 


§ 6686-12. Franchises—Powers of Public Service Commission. 

The state highway board is authorized and empowered, acting jointly 
with any legally authorized body or public authority of any adjoining state, 
county or city joining in the construction of such bridge, to grant fran- 
chises for laying rails and the operation of electric street and suburban rail- 
ways, and other public utilities, except steam railroads, and for the laying 
thereon and suspending therefrom pipes for the carrying of water, gas and 
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` other substance, and wires and cables for the conducting of electricity for 
telegraph, telephone, lighting, heating, power and other purposes, provided 
that no exclusive franchise shall be granted or given any person, firm or 
corporation for any use or purpose, but such bridge shall be for common 
use for all public service corporations or individuals, upon such terms as 
may be prescribed. That in the granting of any right, privilege or fran- 
chise to any person, firm or corporation for the use of said bridge for any 
purpose, the state highway board shall fix and prescribe the compensation to 
be paid for the use of such bridge, subject to the approval of the public 
service commission: Provided, That the rates, sums or amounts which shall 
be fixed in the franchise, granted to any person, firm or corporation shall be 
subject to change, raised or lowered, at any time by the public service com- 
mission, or any other body possessing the same powers as is now possessed 
by the public service commission of the state of Washington, and new or 
different rates or charges fixed by the public service commission, acting 
jointly with the other public authorities herein mentioned: Provided further, 
That the powers and duties given to the public service commission by the 
laws of the state of Washington are extended to include any bridge which 
may have been built by the aid of the state of Washington, and which has 
become the property of the state of Washington under the provisions of this 
act. [L. 13, p. 173, § 12.) 


§ 5686-13. Proceeds from Franchise Rights. 

All moneys derived from any source from the use of such bridge by any 
persons, firm or corporation shall be paid into the public highway fund of 
the state of Washington. [L. 13, p. 174, 8 13.] 


§ 5686-14. Powers of Highway Board. 

That the state highway board is hereby given power and authority to do 
all acts and things necessary to carry out the provisions of this act, whether 
mentioned herein or not, and to construct, complete and maintain any bridge 
which may be authorized to be constructed under the provisions of this act. 
[L. 13, p. 174, § 14.] 


§ 5686-15. Definitions. 
The meaning of words and phrases used in this act shall, unless incon- 
sistent with the context, be as follows: ‘‘Bridge’’ shall include public road, 
and shall include bridge, bridge approach, culvert or viaduct over the state 
boundary line, or over a stream, river or body of water within, at, or con- 
stituting the boundary line of the state or county. ‘‘Construct’’ shall in- 
clude to build, repair, maintain, improve, or other like work. Construe- 
tion’’ shall include repair, maintenance, improvement, or other like work. 
‘*Public authorities’’ shall mean the county commissioners of the county or 
the constituted authorities of any county having control of roads and bridge 
construction or the council, when cities or towns are referred to. Words 
importing the plural number may be applied in the singular, and words 
importing the singular may be applied in the plural. [L. 713, p. 174, 5 15.] 
508 


HIGHWAYS, 


$§ 5717—5856-8 


CHAPTER XVI. 
ROADS OWNED BY PRIVATE CORPORATIONS. 


§ 5717. 


This section and section 5718 do not au- 
thorize a railroad company to appropriate a 
part of a city street; but the sections apply 
only to road and toll companies occupying 
the street with the public in view of section 


authorities the corporation may place gates 
thereon and receive such tolls as the local 
authorities consent to, and if appropriated 
without such agreement, no gates or other 
obstructions shall be placed on the public 
roads or tolls charged: State ex rel. Schade 


Brewing Co. v. Superior Court, 62 Wash. 96, 


5719, which provides that where such high- 113 Pac. 576. 


ways are taken by agreement with the local 


CHAPTER XX-A, 
ARTERIAL STREETS, 


§ 5856-1. ‘‘Arterial’’ Streets Defined. 

Whenever any street, avenue or highway within any city or town shall 
connect at or near the corporate limits of such city or town with any publie 
road or highway not less than two miles in length, and constructed along 
a main line of travel being uniformly graded to a width of not less than 
sixteen feet, and having proper bridges, drains and culverts, and surfaced 
with macadam, stone, compacted gravel, or other material equally as per- 
manent and durable, not less than twelve feet in width, such street, avenue 
or highway may be improved by grading or regrading, planking or replank- 
ing, paving or repaving, macadamizing or remacadamizing, graveling or 
regraveling, bridging or rebridging, surfacing or resurfacing, from the 
point of connection with such road or highway to the business center of such 
city or town, or to a connection with a permanently surfaced street leading 
thereto, under the provisions of this act. Streets improved under the pro- 
visions of this act shall be known as arterial streets. [L. 13, p. 142, §1.] 


§ 5856-2. Resolution to Improve Arterial Street. 

Whenever the city council or other governing body of any city or town 
shall desire to improve any arterial street under the provisions of this act 
it shall adopt a resolution designating the street or streets to be improved, 
the general character of the improvement to be made, the estimated cost 
- thereof and the amount of such cost which will be of special benefit to the 
property, a certified copy of which resolution shall be forthwith transmitted 
to the board of county commissioners. If the board of county commissioners 
shall approve such resolution the city council or other governing body of such 
city or town shall thereupon be empowered to and shall improve such arterial 
street as above provided and to enter into contracts therefor. [L. 13, 
p. 143, § 2.] 


§ 5856-3. Local Improvement District—Limit of Assessments. 

So much of the cost of such improvement as shall be of special benefit 
to property within such city or town shall be a charge upon such property, 
and the city council or other governing body shall cause to be created in 
the manner provided by law a local improvement district for the purpose 
of defraying so much of the cost as shall benefit property therein. The pro- 
visions of law with reference to the creation of local improvement districts 
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for the improvement of streets shall, so far as the same are applicable, apply 
to arterial streets improved under the provisions of this act: Provided, how- 
ever, That nothing in this act shall be construed to prevent any property 
included in such improvement district from being charged under this act 
with any amount not exceeding fifty per cent of the valuation thereof, 
as last placed upon it for the purpose of general taxation, exclusive of 
improvements thereon. So much of the cost of such improvement as shall 
not be charged to property within the improvement district above provided 
for shall be paid equally by the county and the city or town. The board 
of county commissioners of any county is authorized and empowered to pay 
the portion of the cost chargeable to such county for the improvement of 
any arterial street under the provisions of this act from the general road and 
bridge fund of the county, or from the district road and bridge fund of the 
district with which such arterial street connects. The city council or other 
governing body of any city or town is authorized to pay the part of the cost 
of improving any arterial street under the provisions of this act, which shall 
be a charge against such city or town from the general fund of such city 
or town or from any special fund which shall be available for that purpose. 
[L. 13, p. 143, 8 3.] 


§ 5856-4. Limitation of Act. 

This act shall not be construed as providing for the maintenance of said 
arterial highways within the limits of any municipality. [L. 13, p. 143, 
§ 4] 


CHAPTER XXI. 
PRIVATE WAYS OF NECESSITY. 


§ 5857-1. Eminent Domain— What Included. 

An owner, or one entitled to the beneficial use, of land which is so 
situate with respect to the land of another that it is necessary for its proper 
use and enjoyment to have and maintain a private way of necessity or to 
construct and maintain any drain, flume or ditch, on, across, over or through 
the land of such other, for agricultural, domestic or sanitary purposes, may 
condemn and take lands of such other sufficient in area for the construction 
and maintenance of such private way of necessity, or for the construction and 
maintenance of such drain, flume or ditch, as the case may be. The term 
„ private way of necessity, as used in this act, shall mean and include a 
right of way on, across, over or through the land of another for means of 
ingress and egress, and the construction and maintenance thereon of roads, 
logging roads, flumes, canals, ditches, tunnels, tramways and other struc- 
tures upon, over and through which timber, stone, minerals or other valuable 
materials and products may be transported aud carried. . IL. 13, p. 412, § 1.] 


§ 5857-2. Procedure for Condemnation. 

The procedure for the condemnation of land for a private way of neces- 
sity or for drains, flumes or ditches under the provisions of this act shall 
be the same as that provided for the condemnation of private property by 
railroad companies, but no private property shall be taken or damaged until 
the compensation to be made therefor shall have been ascertained and paid 
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as provided in the case of condemnation by railroad companies. [L. 13, 
p. 412, § 2.] 


§ 5857-3. Logging Road to Carry Products. 

Any person or corporation availing themselves of the provisions of 
this act for the purpose of acquiring a mght of way for a logging road, as 
a condition precedent, [shall] contract and agree to carry and convey over 
such roads to either termini thereof any of the timber or other produce of 
the lands through which such right 1s acquired at any and all times, so long 
as said road is maintained and operated, and at reasonable prices; and a fail- 
ure so to do shall terminate such right of way. The reasonableness of the 


rate shall be subject to determination by the public service commission. 
[L. 13, p. 412, 8 3.] 


CHAPTER XXII. 
STATE HIGHWAY COMMISSIONER AND BOARD. 


§ 5867. Board and OCommissioner—Appointment, Qualifications. 

There is hereby created the office of state highway commissioner and a 
state highway board. The said state highway commissioner shall be ap- 
pointed by the governor and shall hold his office for four years unless sooner 
removed for cause; and shall receive an annual compensation of five thousand 
dollars a year, and shall be allowed his actual traveling expenses while 
officially employed, and shall be allowed his office expenses. 

He shall take oath of office and shall give a bond in the sum of ten 
thousand dollars, conditioned for the faithful performance of his duties; the 
said highway board shall be composed of the governor, state auditor, the 
state treasurer, the state highway commissioner and a member of the rail- 
road commission of Washington, to be named by the governor. Each shall 
be allowed his actual traveling expenses while engaged in Official duties as 
member of such highway board. [L. 11, p. 156, §1.] 


§ 5869-1. Construction of State Roads—Labor. 

The state highway board may in its discretion cause any state road to 
be constructed, either under contract as now provided by law or by force 
account. In case the construction is done by force account, the work thereon 
shall be done by convict labor to the extent that the same may be available 
and advantageously used, and such free labor may be employed as may be 
necessary to successfully carry on the work. If free labor is employed the 
state highway board shall by resolution entered on its records state the 
reasons therefor. [L. 13, p. 411, 8 1.] 


§ 5869-2. Purchase of Machinery. 

Whenever any money shall be appropriated for any state road or roads, 
and the state highway board shall have determined to construct the same 
by convict labor and free labor as aforesaid, the state highway board may 
in its discretion purchase road-making machinery to be used in such con- 
struction work. The board shall, prior to entering upon any such construc- 
tion work determine what roads shall be improved by force account, and esti- 
mate the amount and cost of machinery that can be used in the construction 
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of all of the roads, to the end that the machinery may be used on different 
roads. When the board has decided how much machinery can be so used, it 
may purchase the same and pay for it from the appropriation made for 
different roads, in proportion to the amount of use that will be made of it 
on each road. [L. 13, p. 411, § 2.] 


§ 5871-1. Assistant and Chief Clerk. 

The highway commissioner may appoint an assistant who shall act 
as chief clerk in his office, and such assistant shall have power to perform 
any act or duty relating to the office of highway commissioner that the com- 
missioner has, and, in case of vacancy by death or resignation of the high- 
way commissioner, said assistant shall perform the duties of said office until 
the vacancy is filled. Such assistant shall subscribe, take and file the oath 
of office provided by law for other state officers before entering upon the 
performance of his duties. The principal shall be responsible under his 
official bond for all of the official acts of the assistant, and may revoke such 
appointment at his pleasure, and may require his assistant to give him a bond 
in such sum as the principal may determine, which bond shall be made, exe- 
cuted, approved and filed as other state official bonds. [L. 13, p. 69, §1.] 


CHAPTER XXII-A. 
CLASSIFICATION OF PUBLIC HIGHWAYS. 


8 6878-1. Classes. 
The highways of the state of Washington shall be divided into two 
classes, called primary and secondary roads. [L. 13, p. 221, §1.] 


§ 5878-2. Primary Roads Specified. 
The primary roads shall be as follows: 

a. A highway starting at the international boundary line at Blaine, Wash- 
ington; thence southerly by the most feasible route through the cities of 
Bellingham, Mount Vernon, Everett, Seattle, Renton, along the easterly side 
of the White River Valley through Kent, Auburn, Tacoma, Olympia, Tenino, 
Centralia, Chehalis, to the southern boundary line at the city of Vancouver, 
Washington, to be known as the Pacific Highway. 

b. A highway starting from the Pacific Highway at Renton, Washington; 
thence over the most feasible route by the way of Snoqualmie Pass into the 
Yakima River Valley; thence by way of Wenatchee, over the most feasible 
route, through Waterville and Spokane, to the state boundary, which shall 
be known as the Sunset Highway. 

c. A highway connecting with the Sunset Highway at or in the vicinity 
of the city of Ellensburg; thence by way of North Yakima, Kennewick, 
Pasco, Walla Walla, Dayton, crossing the Snake river at either Almota or 
Penawawa, Colfax, Rosalia, Spokane, Deer Park, Loon Lake, Colville, to the 
international line at boundary, which shall be known as the Inland Empire 
Highway. | 

d. A highway known as the eastern route of the Inland Empire Highway, 
shall commence at or in the vicinity of the town of Dayton, thence over the 
most feasible route, through the town of Pomeroy, to the Idaho and Washing- 
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ton state line where said line crosses the steel bridge known as the Lewiston 
and Clarkston bridge, and shall be known as the first division of the eastern 
route. 

The second division of the eastern route, shall commence at a point on 
the Idaho and Washington line where the same crosses the public road known 
as the Lewiston and Uniontown road, thence over the most feasible route 
through Pullman, Palouse and Garfield, thence in a northerly direction, 
joining the Inland Empire Highway at the most practical point, to be deter- 
mined by the highway commissioner. 

e. A highway connecting with the Inland Empire Highway at Pasco, 
Washington; thence by the most feasible route through Connell, Ritzville, 
Sprague, and Cheney to Spokane, Washington, to be known as the Central 
Washington Highway. 

f. A highway starting at a connection with the Pacific Highway at 
Auburn, Washington; thence along the most feasible route through Enum- 
claw, following the route of former State Road No. 1 to sian Yakima, 
Washington. 

At a point in Pierce county where said State Road No. 1 8 the main 
channel of White River a branch shall take off which shall follow up the 
White River Valley to a connection at the most practicable point with the 
Rainier National Park. 

Another branch shall take off where Road No. 1 leaves the. Amaian River 
and shall follow said American river by the most feasible route to a connec- 
tion with the Rainier National Park, this highway and its branches to be 
known as the McClellan Pass Highway. 

g. A highway starting from the Pacific Highway in the city of Tacoma; 
running thence southerly by the most feasible route, to or near the town of 
Elbe, where it will branch, one section connecting with the government road 
in Rainier National Park, at or near Ashford, Pierce county, and the other 
by the most feasible route through Mineral, Morton, Klickitat Prairie, Forest, 
Chehalis, Pe Ell, South Bend, to the ocean beach at Holman, in Pacific 
county, which shall be known as the National Park Highway. 

h. A highway starting from the Pacific Highway in Olympia, Washington, 
combining roads numbers nine (9) and fourteen (14), and completely cir- 
cling the Olympic peninsula, through the cities of Shelton, Hoodsport, Duck- 
abush, Quilcene, Port Angeles, Hoquiam, Montesano, Elma, and McCleary, ` 
reuniting with the Pacific Highway at Olympia, which shall be known as the 
Olympic Highway. [L. 13, p. 221, § 2.] 


$ 5878-3. Secondary Roads. 

All other state highways heretofore or hereafter established that are not 
designated to be primary highways, shall be classed as secondary highways. 
[L. 13, p. 223, § 3.] 


§ 5878-4. Maintenance of Primary Highways. 

All primary highways when constructed shall be maintained at the 
expense of the public highway fund of the state, and shall be under the 
immediate supervision and control, both for eonstruction and maintenance of 
the state highway department. [L. 13, p. 223, § 4.] 
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§ 5878-5. Maintenance of Secondary Highways. 

All secondary highways when constructed shall be maintained by the 
counties in which they are located, and in the event that any county does not 
desire to maintain such secondary highway it shall so indicate to the high- 
way department of the state by the passage of a formal resolution to that 
effect spread upon the records of said board of county commissioners, a copy 
of which shall be forwarded to the office of highway commissioner; where- 
upon, said highway, unless it is a way of necessity whereby certain persons 
residing thereon are connected with the county highway, the same shall be 
abandoned as a public highway, and the right of way revert to the abutting 
property. 

In the event that it is a private way of necessity the maintenance and 
upkeep of said highway shall devolve upon the persons whom it serves. 
[L. 13, p. 223, § 5.) 


§ 5878-6. County and City Expenditure on State Roads. 

Nothing in this act shall be construed to prevent the authorities of any 
county or road district from expending the road funds of such county or 
road district upon primary or secondary highways either for construction, 
maintenance or right of way, and they are hereby empowered so to do, the 
only exception being that when any section of the primary highway has been 
constructed by the state any expenditures made upon said portion of said 
primary highway shall be under the direction of the state highway commis- 
sioner. [L. 13, p. 223, § 6.] 


§ 5878-7. Routes. 

In determining the question of whether or not any particular route is 
the most feasible, no attention need be paid to routes heretofore selected for 
state highways. [L. 13, p. 224, §7.] 


§ 5878-8. Width of Highway. 

All primary highways when graded shall be graded so that they shall 
have a running surface of not less than sixteen (16) feet in width. [L. 13, 
p. 224, § 9.] 


§ 5878-9. Transfer of Fund. 

Hereafter the state treasurer shall transfer from the public highway fund 
to the permanent highway fund all taxes levied in counties composed entirely 
of islands respectively, for the public highway fund, and place to the credit 
of each of said counties the amount of said levy, which shall be expended 
on permanent highways under the provisions of chapter XXII-B. IL. 13, 
p. 304, § 1.] 


CHAPTER XXII-B. 
PERMANENT HIGHWAYS. 


§ 5879-1. Permanent Highway. 

The term permanent highway,“ when used in this act, shall be con- 
strued to mean an improved public road constructed along a main line of 
travel, either beginning at some trade center or an extension of an existing 
road of like character beginning at some trade center. Every permanent 
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highway shall be uniformly graded to a width of not less than sixteen feet, 
shall have proper bridges, drains and culverts, and shall be surfaced with 
macadam, stone, gravel or other material equally as permanent and durable 
not less than twelve feet in width. No such highway shall be constructed 
with a grade exceeding five per cent, except where, by reason of physical 
conditions, it is not feasible or practicable to obtain such grade, but in no 
case shall any such highway be constructed with a grade greater than ten per 
cent. [L. 11, p. 118, §1.] 


§ 5879-2. Owners’ Petition. 

The owners of two-thirds of the lineal feet of lands, other than lands 
of the state or the United States, fronting upon any public highway or sec- 
tion thereof in any county may present to the board of county commissioners 
a petition setting forth that the petitioners are such owners, and that they 
desire that such highway or section thereof be improved under the provisions 
of this act. 

The board of supervisors of any township, in any county having township 
organization, or a majority of them, may, when authorized at a general 
election, or a special election called for the purpose, sign a petition for the 
improvement of any public highway within such township, in whole or in 
part. [L. 11, p. 118, §2; L. 13, p. 484, §1.] 


§ 5879-3. Resolution to Improve. 

The board of county commissioners in any county, upon the receipt of 
a petition as provided in the preceding section, or upon its own motion, may 
pass a resolution for the improvement of any public road or highway or sec- 
tion thereof described in such resolution, under the provisions of this act, 
and within ten days after the passage of any such resolution shall transmit 
a certified copy of the same to the state highway commissioner. 

Said board shall have no power to provide for the improvement of any 
portion of a highway within the corporate limits of any city or town. [L. 
11, p. 119, § 3.) 


§ 5879-4. Highway Commission’s Duty. 

Such highway commissioner, upon receipt of such resolution, shall 
investigate and determine whether the highway or section thereof sought to be 
improved is of sufficient public importance to merit improvement under the 
provisions of this act, taking into consideration the use, location and value 
of such highway or section thereof for the purpose of common traffic and 
travel, and after such investigation shall certify his approval or disapproval 
of such resolution, and if he shall disapprove such resolution he shall state 
his reasons therefor. 

All expenses incurred by the state highway commissioner under the 
provisions of this act shall be paid from the public highway fund. [L. 11, 
p. 119, § 4.] 


§ 5879-5. County Engineer. 

The board of county commissioners may require the county engineer 
to perform all engineering in connection with and to supervise any 
improvement work contemplated or prosecuted under the provisions of this 
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act, or may in its discretion employ a construction engineer for that pur- 
pose and fix his compensation, such compensation to be paid by the county. 
[L. 11, p. 119, § 5.] | 


§ 5879-6. Surveys. 

Whenever the board of county commissioners shall have passed a resolu- 
tion for the improvement of any public highway under the provisions of this 
act, and the same shall have received the approval of the state highway 
commissioner, a certified copy thereof shall be transmitted to the county 
engineer, or construction engineer appointed as aforesaid, who shall there- 
upon make the necessary surveys and prepare profiles, maps, plans and 
specifications, and an estimate of the cost of construction or improvement of 
the highway or section thereof described in the resolution; making such 
recommendations concerning deviation from existing lines as he shall deem of 
advantage to obtain a shorter and more direct route, or to lessen gradients, 
or to otherwise improve such highway. [L. 11, p. 119, § 6.] 


§ 5879-7. Recommendation—Record. 

Upon the completion of such profiles, maps, plans, specifications and 
estimate, a copy thereof shall be transmitted to the state highway commis- 
sioner, who shall thereupon examine the same and return them to the board 
of county commissioners, making such changes therein or recommendations 
with reference thereto as he may deem advisable, and certifying his approval 
thereof. 

Upon receipt of such profiles, maps, plans, specifications and estimate, 
the board of county commissioners may pass a resolution adopting the same, 
and that such highway or section thereof shall be improved under the pro- 
visions of this act. No resolution thereafter adopted by said board shall 
have the effect of rescinding or annulling the resolution so adopting such 
profiles, maps, plans, specifications and estimate, unless the same shall be 
approved by the state highway commissioner. The profiles, maps, plans, 
specifications and estimate as finally adopted by the board of county com- 
missioners shall be filed in its office and become a permanent record of the 
board, and certified copies thereof shall be transmitted to the state highway 
commissioner and to the county engineer. [L. 11, p. 120, §7; L. 13, p. 484, 
§ 2.] ) 


§ 5879-8. Board may Condemn. 

Whenever the board of county commissioners shall find it necessary for 
the purpose of straightening any permanent highway, lessening the gradients 
thereof, or otherwise improving the same, to acquire or appropriate lands, 
real estate, or other property, and are unable to agree with the owners 
thereof, upon the reasonable and fair value of such lands, real estate, or other 
property, such board is hereby authorized to acquire the same by condemna- 
tion proceedings in the manner provided by law for the appropriation of 
lands, real estate or other property by private corporations authorized to 
exercise the right of eminent domain. [L. 11, p. 120, § 8.] 


§ 5879-9. Advertise for Bids—Surety Bond—Final Payment. 
When the board of county commissioners shall have finally adopted the 
profiles, maps, plans and specifications for the improvement of any per- 


516 


HIGHWAYS. ä § 5879-9 


manent highway under the provisions of this act, said board shall advertise 
for bids for three successive weeks in a newspaper published at the county 
seat of such county, and if they deem advisable, in such other newspaper as it 
shall determine, for the construction and improvement of such permanent 
highway, or section thereof, according to such profiles, maps, plans and 
specifications, and shall award the contract to the lowest responsible bidder, 
save that the board shall have the mght to reject any and all bids. All con- 
tracts shall be let on the lump sum basis. Before entering into any contract 
for such construction or improvement, it shall require a corporate surety 
bond in the full amount of the contracts, conditioned that the party thereto 
will perform the work upon the terms, within the time, and in accordance 
with the contract, profiles, maps, plans and specifications, and that such 
party will indemnify the county against any direct or indirect damages that 
shall be suffered or claimed for injuries to persons or property during the 
construction and improvement of such highway and until the same is 
accepted. Each bid shall be accompanied by a certified check in a sum equal 
to one-tenth of the amount of such bid, payable to the county, which shall 
be forfeited to the county upon the failure of the party, for a period of 
twenty days after any contract is awarded to any such party, to enter into 
a proper contract and furnish satisfactory bonds as required by this act. 
Monthly partial payments shall be provided for in the contract and paid in 
the manner therein provided, when certified by the county engineer or con- 
struction engineer employed, as the case may be, to an amount equal to eighty 
per centum of the value of the work done during the preceding month. 
Twenty per centum of the contract price shall be retained until the entire 
work has been accepted and no final payment shall be made until the state 
highway commissioner shall have examined the work or caused the same to 
be examined and certify to the state auditor that such work has been fully 
completed in accordance with the contract and the profiles, maps, plans and 
specifications governing such work. All payments to be made by the state 
upon contracts entered into in accordance with the provisions of this act 
shall be made by the state treasurer from the permanent highway fund here- 
inafter created, upon the warrant of the state auditor issued upon the pres- 
entation of proper vouchers by the person entitled thereto, said vouchers 
to be approved by the board of county commissioners, and the state highway 
commissioner, and, in case of final payment, to be accompanied by the certi- 
ficate of the state highway commissioner as aforesaid. The state auditor 
shall issue no warrant for any purpose against the permanent highway fund 
hereinafter provided for unless there be sufficient money to pay such warrant 
in such fund to the credit of the county affected. No payment shall be 
made for any incidental changes during the progress of the work, unless the 
same shall have been approved by the board of county commissioners bv 
resolution, and a copy of said resolution shall have been transmitted to the 
state highway commissioner. The board of county commissioners shall let no. 
contract for the improvement of any permanent highway or section thereof 
less than one mile in length. Whenever any permanent highway shall be 
improved or constructed pursuant to a petition as provided for in section 
879-2, the proportion of the cost of such improvement chargeable to the 
property within the improvement district shall be paid out of the general 
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road and bridge fund of the county, and all taxes assessed against abutting 
property under the provisions of the following section, and all moneys pay- 
able by any township, shall, when collected, be paid into said general road 
and bridge fund. All payments made from the general road and bridge 
fund upon contracts entered into in accordance with the provisions of this 
act, shall be made by the county treasurer upon warrants of the county 
auditor, issued upon the presentation of proper vouchers, approved by the 
board of county commissioners and the state highway commissioner. [L. 11, 
p. 121, §9; L. 13, p. 485, § 3.) 


§ 5879-10. Fifteen Per Cent Tax — Divisions— List —Roll— Assessment. 
The county engineer of any county in which any highway or section 
thereof has been improved or constructed pursuant to a petition as provided 
in section 5879-2, shall have the power and it shall be his duty upon re- 
ceiving notice from the board of county commissioners of the county in 
which said highway is located, of the cost of construction or improvement of 
such highway or section thereof, to prepare, verify and file with the county 
auditor an assessment-roll of the assessments and shall assess upon the lands 
benefited thereby, and situated within the boundaries of an improvement 
district, to be established, fifteen per cent or such greater per cent as may 
be stated in such petition, of said total cost. Such improvement district shall 
be constituted, and the boundaries thereof fixed, as follows: The highway 
coterminous with the improvement shall be the central line through the dis- 
trict, and the bordering lands on each side and within a distance of not less 
than six hundred and sixty feet, and not more than three miles, such width 
to be fixed by the board of county commissioners, from the center line of said 
highway and coterminous with the construction work or improvement shall 
be included in and constitute the body of the improvement district and 
shall be subject to assessment to the extent above provided. For the purpose 
of making an equitable apportionment of the assessment, such improvement 
district shall be divided longitudinally on each side of the center line of 
such highway, into three parts of equal width, which, beginning with the 
part abutting upon the highway, shall be known as the first, second and third 
subdivisions, respectively, of such improvement district. In case the peti- 
tion shall call for the payment of fifteen per cent each separate tract or 
parcel of land in said first subdivision shall be assessed and be subject to 
a charge for a proportional part of seven per cent of the whole cost of the 
eonstruction work or improvement of said highway, and it shall be subject to 
a lien therefor until it shall be paid; each separate tract or parcel of land 
within said second subdivision shall be assessed and subject to a charge for 
a proportional part of five per cent of the whole cost of such construction 
work or improvement and be subject to a lien therefor until it shall be paid; 
each separate tract or parcel of land in said third subdivision shall be 
assessed and subject to a charge for a proportional part of three per cent 
of the whole cost of such construction work or improvement and be subject 
to a lien therefor until it shall be paid. If the per cent of cost to be paid 
by such owners shall be greater than fifteen per cent the excess shall be 
assessed to the property in each subdivision upon the same ratio as such 
fifteen per cent. The charge upon the several separate tracts or parcels of 
lands in each subdivision shall be assessed ratably on the basis of the special 
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benefits according to the actual area within such subdivision; that is to say, 
the area within the first subdivision shall be assessed seven-fifteenths, the 
area within the second subdivision shall be assessed five-fifteenths, and the 
area within the third subdivision shall be assessed three-fifteenths of the 
proportionate part of the cost assessed to the property in the assessment 
district. Each tract or parcel of land shall be assessed according to the 
relation of the area thereof to the total area within the subdivision wherein 
it is situated. The county engineer shall file such assessment-roll, as afore- 
said, with the auditor of the county at least thirty days prior to the date 
prescribed by law for the first annual meeting of the county board of 
equalization after such list shall have been completed, and at said meeting, 
or an adjourned meeting, said board shall hear all objections to the assess- 
ments and determine the same, and correct all errors which may be found 
in such list; and after the same shall have been examined, compared and 
corrected by the county board of equalization, the assessment-roll shall be 
filed with the county treasurer, and the amount charged against the several 
lots, tracts or parcels of land within such improvement district shall be a 
lien upon such land, and shall be collected in the same manner as the gen- 
eral taxes of such county are collected, and shall become delinquent at the 
same time as general taxes, and after becoming delinquent shall be increased 
by the same percentage of penalty; and shall bear interest at the same rate 
as Other delinquent state and county taxes: Provided, That the county com- 
missioners may in their discretion by resolution duly certified to the county 
treasurer permit the payment of such taxes in ten equal annual installments, 
in which event each installment shall become delinquent as general taxes, 
and after becoming delinquent shall bear the same rate of interest as other 
delinquent state and county taxes: Provided, further, That the owner may 
pay all or any number of such installments at any time, and all deferred 
payments shall bear interest at the rate of six per cent per annum from 
the 3lst day of May of the year following the filing of the assessment-roll 
with the county treasurer: And provided further, That whenever the county 
commissioners ‘shall have provided for the payment of said taxes in install- 
ments as aforesaid it may, if it shall deem necessary or proper, issue bonds 
of the county payable from the general road and bridge fund ten years after 
the date of the issuance thereof with such option to redeem as shall be con- 
sidered advisable, in an amount not exceeding the proportion of the cost of 
such highway which shall be a charge against the abutting property, and 
that such bonds shall bear interest at a rate not greater than six per cent 
per annum and shall be sold at not less than par by the board of county 
commissioners in such manner as they shall deem advisable. A notice 
directed to all owners of property affected by such assessment, whether 
known or unknown, to appear before said county board of equalization on 
a day to be therein specified to make their objections, if they have any, to 
such assessments, shall be published by the county auditor in a newspaper 
of general circulation in the county in at least three issues on different days 
of said newspaper, the first of which shall be at least twenty days prior to 
the specified date for appearances, and said notice shall contain a descrip- 
tion of the highway, for the construction or improvement of which the 
assessment is made, and enumerate the several sections of land, according to 


519 


$§ 5879-10—5879-13 GENERAL STATUTES. 


the United States surveys, which shall be wholly or partially included within 
the special improvement district. If any such assessment shall be deemed 
invalid by the county board of equalization or adjudged to be invalid by 
any court of competent jurisdiction, a reassessment of the land within an 
improvement district with proper boundaries shall be made and collected in 
the manner herein prescribed. The county boards of equalization may hold 
adjourned or special sessions whenever it may be necessary to do so for the 
purpose of hearing objections to, and completing assessment lists required 
by this act. | 

All persons owning property abutting on such highway so improved, 
or residing thereon shall thereafter pay all highway taxes assessed against 
them in money, and in the manner now provided by law. 

Where the petition for the improvement or construction of any per- 
manent highway shall be signed by the board of supervisors of any township, 
or a majority of them, under the provisions of section 5879-2, the propor- 
tion of the assessment of abutting property shall, as to property within such 
township, be a charge upon such township and shall be' paid by such town- 
ship from the moneys raised for the purpose of constructing and improving 
roads therein into the general road and bridge fund of the county on or 
before the date of the approval of such construction or improvement work 
by the state highway commissioner. [L. 11, p. 122, §10; L. 13, p. 487, § 4.] 


§ 5879-11. Construction and Closing of Highway. 

Whenever a contract has been let for the improvement or construction 
of any such highway in accordance with the provisions of this act, the con- 
tractors may and are hereby authorized to, whenever the engineer in charge 
of the work shall certify to the necessity therefor in writing, close any such 
highway or section thereof to the public by putting up a sufficient obstruc- 
tion and notice to the effect that such highway is so closed. When such high- 
way shall have been so closed to the public any person disregarding such 
obstruction and driving, riding or walking over any portion of such high- 
ways so inclosed, shall be deemed guilty of a misdemeanor. Nothing herein 
contained, however, shall relieve the contractors of the burden of keeping 
highways under construction at all times open to the public until the engineer 
in charge of the work shall have certified to the necessity for closing such 
highway and shall have filed such certificate in the office of the county auditor 
of the county within which such highway or section thereof is located. 
[L. 11, p. 125, § 11.] 


§ 5879-12. Maintenance. 

Whenever the improvement of any permanent highway shall have been 
completed and accepted under the provisions of this act, the same shall be 
maintained in the same manner as is provided by law for the maintenance of 
other public highways and roads. [L. 11, p. 126, § 12.] 


§ 5879-13. Draining. 

Whenever during the construction of any such highway, or after its 
completion, it may be necessary for the proper construction or maintenance 
thereof to open or maintain ditches or drains for the purpose of properly 
draining such highway, the county commissioners of the county within 
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which such highway or section thereof is situated, shall have the right to 
enter upon the lands adjacent thereto and to open any existing ditch or 
drain or dig a new ditch or drain for the free passage of water for the pur- 
pose of draining such highway. Said county commissioners shall also be 
empowered to agree with the owner of any such lands upon the amount 
of damages, if any, sustained by him in consequence of such entry upon his 
lands and performance of the work hereby authorized, and the amount of 
damages so agreed upon shall be the road district charge and shall be audited 
and paid the same as other road district charges. If the county commis- 
sioners are unable to agree with such owner upon the amount of damages 
thus sustained, the amount thereof shall be ascertained and determined and 
paid in the same manner as damages are so ascertained, determined and paid 
where new highways are laid out and opened and the county commissioners 
and land owners are unable to agree upon the amount thereof. [L. 11, 
p. 126, 8 13.] 


§ 5879-14. Providing Revenue. 

For the purpose of raising revenues for the improvement and mainte- 
nance of permanent highways under the provisions of this act, the proper 
state officers shall levy and collect a tax of one and one-half mills upon 
all property in the state subject to taxation for the year 1913, and for each 
year thereafter. All moneys derived from such tax shall be paid into the 
state treasury and credited to a fund to be known as the Permanent High- 
way Fund.” The amounts received from each county shall be credited to 
the county paying the same, until such time as the same shall be expended 
on contracts for permanent highways within such county or for the mainten- 
ance of the same under the provisions of this act. Five per cent of all 
moneys credited to each county under this act and which shall be derived 
from taxes levied for the year 1912 and subsequent years shall be set aside 
and expended by the board of county commissioners, upon vouchers ap- 
proved by such board, for maintaining and repairing roads constructed under 
the provisions of this act and other roads of like character, and no part of 
such five per cent shall be expended for any other purpose. [L. 11, p. 126, 
§ 14; L. 13, p. 491, § 5.] 


§ 5879-15. Transfer Fund. 

Upon the taking effect of this act, the state kema shall transfer from 
the public highway fund to the permanent highway fund hereby created, and 
placed to the credit of each caunty, a sum equal to one-half of all taxes levied 
in such county for said public highway fund for the years 1907, 1908, 1909 
and 1910, first deducting therefrom all sums expended from the public high- 
way fund for state aid road purposes in such county under the provisions 
of chapter 150 of the Session Laws of 1907 prior to such transfer. All pay- 
ments on contracts executed prior to the passage of this act for state aid roads 
shall, from and after the date of its passage, be paid out of the permanent 
highway fund and charged to the county in which such state aid road is 
situated: Provided, That 1f any county shall not have sufficient money to its 
credit in the permanent highway fund to carry out any such contract or con- 
tracts, then and in that event the state treasurer shall transfer to the credit 
of such county from the public highway fund to the permanent highway 
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fund sufficient money to complete the existing contracts for state aid roads. 
For the purpose of making the transfers from the public highway fund to the 
permanent highway fund, as provided in this section, there 1s hereby appro- 
priated out of the public highway fund the sum of five hundred and eighty 
thousand dollars, or so much thereof as may be necessary. [L. 11, p. 127, 
$ 15.) 


§ 5878-16. No Railroads on Highway. 

No railroad or street railroad, by whatsoever power operated, shall be con- 
structed upon any permanent highway or section thereof which may be im- 
proved under the provisions of this act, and the acts amendatory thereof and 
supplemental thereto, nor shall any such railroad or street railroad be con- 
structed upon any public highway or section thereof of which such permanent 
highway is a continuation. [L. ’11, p. 127, § 16.] | 


§ 5879-17. Bonds for Improvements Heretofore Made. 

Where any assessment for the improvement of any permanent highway 
pursuant to petition has heretofore been made and extended upon the tax-rolls 
of any county and said assessment has not been paid, the county commissioners 
may provide for the payment of the same in installments, and may issue bonds 
of the county to an amount not exceeding such unpaid assessment in the man- 
ner provided in section 5879-10. [L. 13, p. 491, § 6.] 


§ 5879-18. County Roads Through Fourth Class Cities. 

Each and every county of this state is hereby authorized to build, construct 
and improve any permanent highway as same is defined by this chapter, 
through the corporate limits of any city of the third or fourth class, upon 
such streets or other rights of way connecting with such permanent highway 
in the corporate limits of such municipality as may be provided for such pur- 
pose by the municipal authorities, of sufficient width and appropriate for said 
purpose. [L. 13, p. 384, § 1.] | 


§ 5879-19. Eminent Domain — County may Pay Damages. 

Where such city or town is unable to pay for the condemnation of such 
rights of way, the county may pay or aid such municipality to pay for the 
same. All expenses herein authorized shall be disbursed and all such construc. 
tion, improvement and repair herein contemplated shall be disbursed under, 
and be controlled wholly, by the provisions of this chapter, or law amend- 
ing or superseding the same. [L. 13, p. 384, § 2.] 


CHAPTER XXIII. 
STATE AID ROADS. 


ment is not violated by this act, authorizin 
88 5879-5896. the construetion of ste aid roads under the 
Repealed. See L. 11, p. 128, § 17. direction of the state highway commissioner, 
upon plans adopted by the county commis- 

§ 5880 sioners, the expense to be paid in part by 
: the county and the local road district: 


The provision of the constitution vesting Meehan v. Shields, 57 Wash. 617, 107 Pac. 
in counties the right of local self-govern- 835. 
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The constitutional provisions requiring county and district respectively benefited and 
uniformity in taxation and the proper ap- taxed for moneys expended in their own 
plication of taxes are not violated by this territory: Meehan v. Shields, 57 Wash. 617, 
section, since the cost is paid by the state, 107 Pac. 835. 


CHAPTER XXIV. 
STATE ROADS. 


§ 5898. State Tax Levy for Highways and Bridges. 

For the purpose of raising revenue to construct and repair highways and 
bridges, the proper state officers shall levy and collect a tax of one and one- 
fourth mills upon all of the property in the state subject to taxation for the 
fiscal year beginning March 1, 1913, and for each fiscal year thereafter shall 
levy and collect a tax of one mill. The fund provided by such levy shall be 
placed in said public highway fund: Provided, however, That nothing in this 
act contained shall have the effect or be construed to alter or modify in any 
particular any tax levy made or proceeding had or to be had for the collection 
of any tax heretofore levied or imposed under or pursuant to the provisions 
of any former or existing laws: And provided further, That five per centum 
of the taxes collected as herein authorized shall be set aside by the state treas- 
urer and used exclusively under the direction of the highway commissioner 
for the repair and maintenance of state roads that shall have been established 
and constructed. [L. 11, p. 303, § 1; L. 13, p. 220, § 1.] 


CHAPTER XXV. l 
ACQUISITION OF QUARRIES AND ROAD MATERIAL BY STATE, 


§ 5910. Building for Convicts—Rock-crushers and Machinery. 

Whenever under the provisions of this chapter any site and quarry is 
procured, the state highway commissioner shall take possession thereof, and 
may forthwith erect and construct at and upon the same such stockades, build- 
ings and structures as may be necessary, suitable and adequate for the safe 
confinement and comfortable housing of such convicts as may from time to time 
be confined or worked therein, and may likewise purchase and install therein 
such suitable and proper rock-crushing plants, machinery, appliances and 
tools, and with such capacity as in the Judgment of the highway commissioner 
may be necessary and adequate to keep continuously employed and occupied 
such force of convicts as may from time to time be worked therein. [L. ’11, 
p. 517, § L] 


§ 5911. Employment of Convicts. 

It shall be the duty of the state highway commissioner to keep and employ 
in the several quarry sites so established and equipped as aforesaid, under 
charge of the superintendent of the penitentiary, and with his permission and 
that of the state board of control, in charge of such other persons in the em- 
ploy of the state as the board of control shall direct, a sufficient number of 
able-bodied convicts when available to keep and maintain said plant therein 
installed in continuous operation to its full capacity, for which purpose said 
convicts may be transferred from the penitentiary at Walla Walla. [L. ’11, 
p. 517, 8 1.] 
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§ 5912. Output for State Roads—Surplus—Free Labor. 

All convicts maintained at said quarry sites shall, when physically able 
and so long as there is a demand for the output of such quarry, be kept and 
employed continuously (except Sundays and legal holidays) in the quarrying, 
crushing, preparation and handling of rock or other materials for roads or 
streets. All rocks so crushed shall be, upon the request of the state highway 
commissioner, loaded upon the car or vessel and there delivered to said state 
highway commissioner, who shall use the same in the construction or main- 
tenance of state roads or state aid roads: Provided, however, That so much 
of said materials as the state highway commissioner may not at any time re- 
quire for use on state roads or state aid roads shall be by said highway com- 
missioner disposed of at not less than ten per cent above estimated cost f. o. b. 
the car, scow or boat at the place of production, to counties, cities or towns 
within the state in the order of application therefor, excepting in cases 
where the demands of such counties, cities and towns may be in excess of the 
supply, in which case the state highway commissioner shall apportion, deliver 
and distribute such material among the several counties, cities and towns ap- 
plying, in such proportion as in his judgment may seem fair and equitable: 
Provided, further, That all materials used by the state highway commissioner 
on any state road shall be paid for out of the appropriation, apportionment 
or fund for the construction or improvement of the particular road upon 
which it 1s used, and all material sold to the state highway commissioner or to 
any county, city, town or other municipality, shall be at not less than ten per 
cent above the estimated cost of production at the place of delivery: Provided 
further, That when the quantity of material on hand is in excess of the amount 
demanded by the state highway commissioner for use upon state roads, or state 
aid roads, or for disposition to the counties, cities and towns as herein pro- 
vided, then the same may be disposed of by the state highway commissioner, 
at such prices, not less than the cost of production, as said commissioner may 
deem most advantageous for the state, giving prior right of purchase to citi- 
zens of the state of Washington before applicants from another state: And 
provided further, That nothing in this act shall be so construed as to prohibit 
the state highway commissioner from employing within said stockades, or at 
said quarry sites, in the production of said material and in the operation of 
said quarry, such free labor as the commissioner may deem necessary or proper. 
[L. 11, p. 517, § 1.] 


§ 5914. Appropriations—Application—Good Roads Fund. 

All moneys received from the sale of products of the state quarries and 
all moneys that may be received on account of fire insurance and settlement 
of fire losses at such quarries shall be paid into the state treasury and shall 
be kept in a fund to be known as the “Quarries Rotary Rund.’’ Such fund 
shall be used for the purpose of maintaining such rock quarries and all neces- 
sary expenses In connection therewith, including the repayment as herein pro- 
vided, and the cost and expenses of transporting to and from, keeping and 
guarding the convicts working therein, the payment of the fire insurance pre- 
miums and for making such permanent improvements as the state highway 
commissioner shall deem necessary to be expended on the order of the state 
highway commissioner: Provided, however, No warrant shall be issued against 


524 


HIGHWAYS. 15914 


said fund in excess of the amount remaining in such fund at the time of the 
issuance of the warrant. All warrants drawn against this fund shall be paid 
in the same manner as the state's general fund warrants are paid. All moneys 
heretofore paid out of the state general fund and the publie highway fund 
for the purchasing and installing of crushing machinery, appliances, tools and 
ears for the maintenance of the state quarries, shall be repaid to the respec- 
tive funds from which used, whenever the state highway commissioner shall 
deem sufficient funds have been received from the sale of the product of such 
quarries over and above the amount required for the operation of such plants. 
To secure the efficient, economical and satisfactory administration and main- 
tenance of the several rock quarries under the jurisdiction of the state high- 
way commissioner, the state highway commissioner is hereby authorized to 
appoint a superintendent of quarries who shall have and exercise such powers 
and perform such duties in connection with the various rock quarries of the 
state as shall be from time to time prescribed by the state highway commis- 
sioner. He shall receive an annual salary of not more than two thousand 
dollars and his necessary traveling expenses, to be paid out of the quarries 
rotary fund herein established, and in case there is insufficient in that fund 
he shall be paid out of the state highway fund. He shall be subject at all 
times to the jurisdiction, control and direction of the highway commissioner, 
and shall appoint such assistants with such compensation as shall be deter- 
mined by the state highway commissioner. [L. 13, p. 556, § 1; Cf. L. 11, 
p. 517, § 1.] 
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TITLE XLII. 
HUSBAND AND WIFE. 


§ 5915. 


Under sections 5915-5917, a homestead 
acquired from the federal government by a 
married man during the lifetime of his wife 
is community property; and the state has 
the sovereign power to fix its character ir- 
respective of federal statutes: Curry v. Wil- 
son, 57 Wash. 509, 107 Pac. 367. 

As to land granted by the government and 
whether it is separate or community prop- 
erty, see note in 94 Am. St. Rep. 916. 


It sufficiently appears that property sold 
by a husband and wife, and later conveyed 
to the husband, became his separate prop- 
erty, where the wife produced no evidence to 
contradict the husband’s statement that he 
paid for it out of his separate estate, and 
from her testimony the conveyance would 
appear to have been without consideration 
and a gift to the husband: Palmer v. Abra- 
hams, 55 Wash. 352, 104 Pac. 648. 


§ 5916. 


Under our community property laws, au- 
thorizing every married woman to hold 
and dispose of her separate estate as if she 
were unmarried, any profit made by a 
married woman upon selling a contract 
for the purchase of land, prior to payment 
of the last two installments, is her separate 
estate and not community property, where 
she entered into the contract to purchase 
in her own name, her husband not joining, 
making the first payment out of separate 
estate, and giving her personal notes for 
five subsequent annual installments, and 
she then had separate moneys sufficient to 
make all the payments, and made two sub- 
sequent payments out of her separate 
estate, it appearing that she was dealing 
with her separate estate and that there 
was no intent to involve the community 
property: United States Fidelity & Guar- 
anty Co. v. Lee, 58 Wash. 16, 107 Pac. 870. 

The wife’s separate estate is liable for 
the funeral expenses of her husband, he 
having left no property, where the services 
were rendered with her knowledge and 
consent: Butterworth & Sons v. Teale, 54 
Wash. 14, 18 Ann. Cas. 854, 102 Pac. 768. 

As to liability of wife for husband’s 
funeral expenses, see note in 18 Ann. Cas. 
856. 

As to liability of separate estate of wife 
for her funeral expenses, see note in 37 L. 
R. A., N. S., 754. And see note in 33 L. 
R. A. 662, as to the liability of the estate 
of each for the funeral expenses of the 
other. 


As to liability of wife for medical attend- 
ance upon husband, see note in § Ann. 
Cas. 832. 


The fact that the husband joined in a 
note and mortgage upon real estate pur- 
chased and mostly paid for by the wife 
before marriage does not make the prop- 
erty or the proceeds therefrom community 
property: Dobbins v. Dexter Horton & Co., 
62 Wash. 423, 113 Pac. 1088. 


Assumption by a wife of mortgage in- 
debtedness upon real estate purchased with 
her separate funds does not create a com- 
munity obligation or make the property 
community property: Dobbins v. Dexter 
Horton & Co., 62 Wash. 423, 113 Pac. 1088. 

As to the theory and tests of community 
property, see note in 126 Am. St. Rep. 100. 


In an action by a wife for conversion of 
stock held in trust for her by defendant, 
the stock is sufficiently shown to be sep- 
arate property where she so testified, and 
all of the dealings of the trustee had been 
with her individually: Hetrick v. Smith, 
67 Wash. 664, 122 Pac. 363. 


Real estate conveyed to the husband is 
sufficiently shown to be the separate prop- 
erty of the wife and held in trust for her, 
so that it would not be subject to a sub- 
sequent judgment recovered against the 
husband, where it appears that, at the time 
the property was purchased, the wife was 
possessed of separate real and personal 
property of considerable value, that she 
paid for the property by giving her per- 
sonal check and satisfying a loan she had 
made derived from her separate estate, and 
from the same source paid for improve- 
ments on the property, and the husband ad- 
mitted the trusteeship, no credit was given 
him by virtue of his holding the title, and 
the property was conveyed before execu- 
tion sale: Denny v. Schwabacher, 54 Wash. 
689, 132 Am. St. Rep. 1140, 104 Pac. 137. 

Judgment recovered in another state 
against the husband alone, on a contract 
relating to his separate estate, in an action 
wherein the wife appeared and her de- 
murrer to the complaint was sustained, is 
the separate debt of the husband, and a 
judgment thereon in this state, against the 
husband alone, cannot be enforced against 
the wife’s separate property: Bramel v. 
Ratliff, 54 Wash. 581, 103 Pac. 817. 

As to the right of husband’s creditors to 
attack marriage settlements, see note in 
90 Am. St. Rep. 509. 

As to right of husband’s creditors to 
reach points of his management of or ser- 
vices in connection with wife’s separate 
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estate or business, see note in 23 L. R. A. 
N. 8., 1124. 

The title to land agreed to be conveyed 
to a builder in part consideration of his 
work does not pass to the community con- 
sisting of himself and wife before deed; 
and being held in trust, the deed of the 
trustee at request of the husband passes 
title without any conveyance by the wife: 
Empire State Surety Co. v. Ballou, 66 
Wash. 76, 118 Pac. 923. 

As to theory and tests of community 
property, see note in 126 Am. St. Rep. 100. 

Where the husband had charge of a 
transaction whereby property was con- 
veyed to the wife, as and for her sole 
and separate property, the form of the 
deed is binding upon him, and the property 
becomes her separate property: In re 
Tresidder’s Estate, 70 Wash. 15, 125 Pae. 
1034. 

As to employment by husband to man- 
age wife’s separate estate, see note in 58 
Am. St. Rep. 496. 


§ 5917. 
See notes to § 1540. 
The law of domicile controls personalty 


acquired during coverture: Colpe v. Lind- 
blom, 57 Wash. 106, 106 Pac. 634. 


here a husband and wife, married in 


Arizona seventeen years ago, were keeping 
house at Nome, Alaska, where his earnings 
were his separate property, and there was 
nothing to show whether Nome was their 
domicile or merely their temporary abode, 
it will be presumed that the domiciliary 
law was the same as our own, and that 
the property was community property: 
Colpe v. Lindblom, 57 Wash. 106, 106 Pac. 
634. 

As to conflict of lawe in respect to matri- 
monial property, see note in 29 L. R. A., 
N. S., 781. And see note in 85 Am. St. 
Rep. 556, as to law of the domicile. 

The common property act of 1871, pro- 
viding that the income or proceeds of the 
separate property of both husband and 
wife accruing during marriage shall be 
common property, did not impress separate 
property with a trust in favor of the com- 
mon use of both, in view of other pro- 
visions of the act giving each the sole con- 
trol, management, and power of disposition 
of their separate estates; but simply pro- 
vides that the income thereof, when it 
comes into existence, shall be common prop- 
erty: Guye v. Guye, 63 Wash. 340, 37 L. 
R. A., N. S., 186, 115 Pac. 731. 

The common property act of 1871, hav- 
ing provided that the income of separate 
property should be common property, the 
legislature would not have power by a 
subsequent act to declare income already 
accrued to be separate property, but it 
could so provide as to future income: Guye 
v. Guye, 63 Wash. 340, 37 L. R. A., N. S., 
186, 115 Pac. 731. 


33 5916, 5917 


The provision in the common property 
act of 1871, relating to both personal and 
real property, that the rents, profits, “in- 
terest” and income of separate property 
shall be common property, means only that 
the entire income thereof shall be common 
property, “interest” not having any further 
significance: Guye v. Guye, 63 Wash. 340, 
37 L. R. A., N. S., 186, 115 Pae. 731. 

As to power of legislature to change in- 
crement or income of separate property 
from community property to separate 
property, or vice versa, see note in 36 L. 

A., N. S., 1040. 


While the laws of the United States con- 
trol the ownership until title passes, after 
the patent to government land is issued, it 
becomes subject to state legislation, and 
the state, in passing the community prop- 
erty law and providing the rule of descent, 
is not acting in contravention of the laws 
of the United States: Kreig v. Lewis, 56 
Wash. 196, 26 L. R. A., N. S., 1117, 105 
Pac. 483. 

Lands acquired under coal land entries 
by a husband are his separate property, 
in view of the act providing that each 
Spouse may make an entry and acquire 
title, that the entryman must swear that 
the entry is made for his own benefit and 
not directly or indirectly for the benefit 
of any other person, and requiring no resi- 
dence on the land: Guye v. Guye, 63 Wash. 
340, 37 L. R. A., N. S., 186, 115 Pac. 731. 


Mining claims acquired by a husband 
are his separate property, in view of the 
act permitting either spouse to make entry 
and acquire full title from fhe United 
States without the aid or intervention of 
the other: Guye v. Guye, 63 Wash. 340, 37 
L. R. A., N. S., 186, 115 Pac. 731. 

As to applicability of state community 
property laws to real property acquired 
from the United States, see note in 96 Am. 
St. Rep. 916. And see note in 26 L. R. A., 
N. S., 1117. 

A chattel mortgage by a husband upon 
exempt personal property is valid without 
being signed by the wife, and a waiver of 
the exemption: First Nat. Bank v. Fowler 
54 Wash. 65, 102 Pac. 1038. 

As to right of husband, as against wife, 
to dispose of his personalty during cover- 
ture, see note in 10 Ann. Cas. 1053. 

Land settled upon by a husband and 
wife who were trespassers and without 
claim of right or title or any equity is not 
their community property by reason of 
pending negotiations for its purchase and 
improvements placed thereon by them; and 
where, after a decree of divorce which did 


not mention the property, the land was 


purchased by the husband, who had re- 
mained in possession, the same is his 
separate property, notwithstanding the pur- 
chase was made on the terms of the 
negotiations pending before divorce, and 
notwithstanding that, in an ejectment sult, 
the husband by his answer had made a 
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claim of right antedating the divorce de- 
cree: Wingard v. Wingard, 56 Wash. 389, 
25 L. R. A., N. S., 453, 105 Pac. 834. 

The wife, having no equity, could not 
avail herself of any admissions by the 
husband in the ejectment suit: Wingard v. 
Wingard, 56 Wash. 389, 25 L. R. A., N. S., 
453, 105 Pac. 834. 

Upon the granting of a divorce without 
making any disposition of property, the 
community is dissolved and the parties be- 
come tenants in common of the communit 
property: Barkley v. American Sav. Ban 
Trust Co., 61 Wash. 415, 112 Pac. 495. 

After a divorce, whereby a husband’s 
control over community property ceased 
and his interest became that of a tenant in 
common by operation of law, he can re- 
cover for a conversion prior to the divorce 
no more than the value of his half interest: 
Barkley v. American Sav. Bank & Trust 
Co., 61 Wash. 415, 112 Pac. 495. 

As to effect of divorce upon tenancy by 
entireties, see note in 10 L. R. A., N. S., 
463. 

As to effect of divorce upon community 
property in the absence of adjudication, 
see note in 11 L. R. A., N. S., 103. 

Upon the death of the wife, leavin 
children, a deed by the surviving husban 
purporting to convey the entire community 
property, which descended one-half to him 
and one-half to the children, is not void, 
but is effectual to convey his one undivided 
one-half interest, which on the wife’s 
death became his separate property: Duvall 


v. Healy Lumber Co., 57 Wash. 446, 107 


Pac. 357, 109 Pac. 305. 

As to the validity of contract of husband 
alone with reference to homestead, see note 
in 9 L. R. A. 804. 

A homestead, patent for which was is- 
sued to a married man, is community prop- 
erty, and upon the subsequent death of the 
wife, leaving one child, an undivided one- 
half interest descends to the child: Krieg 
v. Lewis, 56 Wash. 196, 26 L. R. A., N. S., 
1117, 105 Pac. 483. | 

As to the law of community property as 
applied to land acquired from the govern- 
ment, see note in 126 Am. St. Rep. 116. 

As to right of children, as against sur- 
viving husband, to homestead of parent, 
see note in 56 L. R. A. 70. 

Under this section and section 4621, 
making one-half of the community prop- 
erty subject to the testamentary disposi- 
tion of each spouse, the testator has the 
power to name the executor to administer 
the estate, which necessarily carries with 
it the administration of all community 
property for such length of time as neces- 
sary to pay debts and speedily close the 
estate: In re Guye’s Estate, 54 Wash. 264, 
132 Am. St. Rep. 1111, 103 Pac. 25. 

The natural enhancement in value dur- 
ing marriage of the separate property of 
the spouses is not property acquired dur- 
ing marriage, within the spirit of the com- 


munity property statutes, which provides 
that property acquired before marriage and 
in certain ways, together with the rents, 
issues, and profits thereof, shall be the 
separate property of the spouse acquiring 
it; and that all other property acquired 
after marriage shall be community prop- 
erty: Guye v. Guye, 63 Wash. 340, 37 L. 
R. A., N. S., 186, 115 Pac. 731. 

Where the husband purchased land, took 
possession, made improvements, and paid 
at least part of the purchase price before 
marriage, it is his separate property, al- 
though he received the deed after marriage, 
in the absence of a showing that com- 
munity funds entered into the purchase: 
Guye v. Guye, 63 Wash. 340, 37 L. R. A., 
N. S., 186, 115 Pac. 731. 

Where the husband has separate income, 
it cannot be presumed that the taxes on 
his separate property during marriage were 
paid with community funds: Guye v. Guye, 
63 Wash. 340, 37 L. R. A., N. S., 186, 115 
Pac. 731. 

It will be presumed that property once 
shown to be rt gery property continued 
to be such until the contrary is made to 
appear: Guye v. Guye, 63 Wash. 340, 37 
L. R. A., N. S., 186, 115 Paec. 731. 

The joinder of a husband and wife in a 
mortgage of real estate is not evidence 
that the property was community property: 
Guye v. Guye, 63 Wash. 340, 37 L. R. A., 
N. S., 186, 115 Pac. 731. 

As to the character of property, in re- 
spect of being or not being community, 
where title is initiated before but. not com- 
pleted until after death of one spouse, see 
note in 17 L. R. A., N. S., 154. 

Lots purchased by a husband with money 
8 from his father, as an advance 
from his father's estate, are his separate 
property, even if he procured a loan to pay 
a very smal] portion of the purchase price, 
where such portion was too small to notice: 
Worthington v. Crasper, 63 Wash. 380, 115 
Pac. 849. | 

The husband’s petition for letters testa- 
mentary on the estate of his wife is not 
an admission that certain lots which she 
attempted to dispose of by her will were 
community property, where she had other 
property, and the lots in fact belonged 
to his separate estate: Worthington v. 
Crasper, 63 Wash. 380, 115 Pac. 849. 

Where 3 cohabited as husband and 
wife, without any marriage, there can be 
no community property or presumptions 
attending the marriage state; and the 
burden of proof is upon the one claiming 
an interest in property the title to which 
is vested in the other: Sloan v. West, 63 
Wash. 623, 116 Pac. 272. 

As to the right of common-law wife to 
dower, see note in Ann. Cas. 1912A, 78. 

Under the presumption that property 
acquired after marriage is community 
property, and in the absence of evidence 
that personal property was the separate 
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property of the wife, her bill of sale 
thereof is a nullity, under this section: 
Blum v. Smith, 66 Wash. 192, 119 Pac. 183. 


§ 5918. 


The execution of a deed by the wife 
within the time required by a contract of 
sale made by the husband alone, ratifies 
the contract and renders it binding on the 
vendee: Heinemann v. Sullivan, 57 Wash. 
346, 106 Pac. 911. 

A trade of separate property of two 
Wives, arranged by their 9 is rati- 
fied by the wives b their joining in deeds 
of the property: 
53 Wash. 32, 101 Pac. 489. 

The presumption that property acquired 
by purchase by the wife during marriage 
is community property can only be over- 
come by clear and satisfactory evidence: 
Denny v. Schwabacher, 54 Wash. 689, 132 
Am. St. Rep. 1140, 104 Pac. 137. 

A homestead upon which final proof was 
made before the death of the homesteader’s 
wife is community property, although pat- 
ent was issued to the husband, after the 
wife’s death: Eckert v. Schmitt, 60 Wash. 
23, 110 Pac. 635. 

As to whether or not property is of the 
community sort when the title, though 
initiated before, was not completed until 
after the death of one spouse, see note in 17 
L. R. A., N. S., 154. 

Where a trustee held the title to com- 
munity property, who, at the husband’s re- 
quest, executed a deed to the wife, the 
husband’s community interest is not de- 
vested by his subsequent delivery of the 
deed to the wife with intent to invest 
her with a separate estate, since that could 
only be done by his deed: Carpenter v. 
Brackett, 57 Wash. 460, 107 Pac. 359. 


A contract for the sale of community 
land not executed by the wife of the 
vendor is not void, but only voidable: Koth 
v. Kessler, 59 Wash. 641, 110 Pac. 540. 


Where community real property, record 
title to which was in the wife, is attached 
in a suit for a community debt, brought 
against the husband alone, the attachment 
is not notice to a subsequent bona fide 
purchaser from the wife, and such pur- 
chaser is not bound to take notice of the 
attachment lien indexed in the name of 
the husband and not shown in an abstract 
of title: Anders v. Bouska, 61 Wash. 393, 
112 Pace. 523. 


A promise by a husband to pay rent is 
not an encumbrance of community real 
estate, within this section, providing that 
the husband cannot encumber the same 
without the wife’s consent: Monroe v. 
Stayt, 57 Wash. 592, 30 L. R. A., N. S., 
1102, 107 Pac. 517. 

As to lease as encumbrance or convey- 
ance within statute requiring joinder or 
consent of spouse, see note in 39 L. R. A. 
N. 8., 675 
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Bona fide purchasers from a married 
man, describing himself in the deed as 
single and unmarried, are not charged with 
notice that it was community property, 
although some of his associates knew that 
he was married, and diligent inquiry might 
have disclosed the fact, where for several 
years the grantor had lived in this state 
separate and apart from his family in a 
distant state, the community had never 
occupied the land or made conveyances, 
and there was no fact or circumstance 
which would raise a duty in the grantee 
to inquire: Daly v. Rizzutto, 59 Wash. 62, 
29 L. R. A., N. 8., 467, 109 Pac. 276. 

As to right of one spouse, living apart 
from the other, to claim community rights 
in property as against persons ignorant of 
the relationship, see note in 29 L. R. A., 
N. S., 468. 

A husband, to whom a loan of seven 
hundred dollars was made, secured by a 
note and mortgage upon community prop- 
erty executed by the wife alone, is not es- 
topped to question the validity of the 
mortgage lien by the fact that he con- 
sented to the execution and delivered the 
mortgage, and that the community would 
be liable for money had and received: 
per v. Springer, 60 Wash. 77, 110 Pac. 
07. 

Where community property is acquired 
and sold in this state in defiance of the 
community rights of the wife in a distant 
state, proof that the grantee was a pur- 
chaser for value and that the title was 
clear makes out a prima facie case of bona 
fides and puts the burden upon the wife to 
prove notice of her equity: Daly v. Riz- 
zutto, 59 Wash. 62, 29 L. R. A., N. S., 467, 
109 Pac. 276. 

In the absence of fraud or deceit, a mort- 
gage upon community property executed by 
the wife alone is void: Olson v. Springer, 
60 Wash. 77, 110 Pac. 807. 

The wife is liable, as a member of the 
community, upon the husband’s contract 
to pay a commission for securing a loan 
which was a community debt contracted in 
the management of the community estate: 
Philips & Co. v. Langlow, 55 Wash. 385, 
104 Pac. 610. 

In an action against a husband and wife 
for attorneys’ fees, instructions that, if 
the contract was made by the husband 
and the services were rendered, the defend- 
ants were liable, are proper; and it is 
proper to instruct that the contract was 
presumptively for the benefit of the com- 
munity, which presumption was conclusive, 
there being no evidence to overcome it: 
Peacock v. Ratliff, 62 Wash. 653, 114 Pac. 
507. 


TORTS.— Where a married man, engaged 
in the real estate business, acted as plaintiff’s 
agent in the purchase of property, and mis- 
represented the price paid, thereby wrong- 
fully making a profit over and above his 
commissions, the principal may recover a 
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community judgment against the agent and 
his wife for the difference between the 
price actually paid by the agent and the 
amount represented by him as paid, since 
the wrongful profit made by the agent would 
be community property: McGregor v. John- 
son, 58 Wash. 78, 27 L. R. A., N. S., 1022, 
107 Pac. 1049. 


In an action upon a note executed by the 
husband alone, personal judgment against 
the wife is unauthorized, the plaintiffs 
being confined to establishing the com- 
munity character of the indebtedness: 
Anderson v. Burgoyne, 60 Wash. 611, 111 
Pac. 777. 


A judgment against L. R. and the com- 
munity composed of L. R. and E. R., hus- 
band and wife, merely establishes the com- 
munity character of the debt, and is not 
a personal judgment against the wife: 
— v. Ratliff, 61 Wash. 383, 112 Pac. 
502. 


The fact that an action in tort was 
prosecuted to judgment against a husband 
alone for his negligent acts in the conduct 
of the community business does not pre- 
clude fhe judgment creditor from asserting 
that the judgment was a community debt, 
in a subsequent action brought against 
the husband and wife to subject com- 
munity property to the judgment: Woste 
v. Rugge, 68 Wash. 90, 122 Pac. 988. 


A marriage between parties prohibited 
from contracting the marriage is void ab 
initio, and property acquired cannot be 
community property: Sortore v. Sortore, 
70 Wash. 410, 126 Pac. 915. 


In an action against a husband on a 
promissory note in which the wife was 
joined with a view of establishing the 
debt as their community debt, a judgment 
against the husband alone reciting that it 
is enforceable out of the separate and com- 
munity property of the husband is not a 
judgment against the wife’s community in- 
terest, or against the community: Alaska 
Banking & Safe Deposit Co. v. Simmons, 
67 Wash. 673, 122 Pac. 319. 


The community is liable to a passenger 
for the tort of the husband in negligently 
driving an automobile for hire, where the 
automobile was operated for the benefit of 


the community: Milne v. Kane, 64 Wash. 


254, Ann. Cas. 1913A, 318, 36 L. R. A., 
N. S., 88, 116 Pac. 659. 


§ 5919. 


The evidence sufficiently shows that an 
agreement between husband and wife that 
her personal earnings after marriage should 
be her separate property, where it appears 
that the money earned by her in teaching 
during four years after marriage was ap- 
plied in completing the purchase and im- 
proving property purchased and partly 
paid for by her before marriage, that the 
proceeds of such property were thereafter 
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invested and reinvested by her, the hus- 
band having nothing to do with the same, 
under a 1 understanding between 
them at times that it and all her earn- 
ings were her separate property: Dobbins 
v. Dexter Horton & Co., 62 Wash. 423, 
113 Pac. 1088. 

As to the earnings of either party to a 
marriage in respect of whether or not com- 
munity property, see note in 126 Am. St. 
Rep. 115. 


A separation agreement, whereby the 
husband agreed to pay the wife three 
thousand dollars in monthly installments 
for the support, maintenance and educa- 
tion of their two. children upon condition 
that the children be kept in school and 
continue their education during said 
period, and in the event of their failing to 
continue their attendance at school, the 
payments to cease, should be construed to 
require attendance at school only until 
their education, as contemplated by tie 
parties at the time, is completed; and 
where they graduated from college before 
the end of the period, the wife is entitled 
to recover the whole sum, without further 
attendance in school by the children: Titus 
v. Titus, 66 Wash. 345, Ann. Cas. 1913C, 
343, 119 Pac. 813. 

As to the validity of separation agree- 
ments between husband and wife, see note 
in 83 Am. St. Rep. 859. 


An agreement between husband and wife 
that the earnings of each while living 
together shall be the separate property of 
each cannot affect existing creditors of the 
community: Marsh v. Fisher, 69 Wash. 570, 
125 Pac. 951. 


§ 5921. 


A wife’s personal earnings are her sepa- 
rate property only where she is living 
Separate and apart from her husband, in 
the absence of any agreement between hus- 
band and wife with respect thereto: Marsh 
v. Fisher, 69 Wash. 570, 125 Pac. 951. 


§ 5926. 


This section was not intended to au- 
thorize a wife to establish a domicile for 
herself, irrespective of her husband’s domi- 
cile, during the existence of the marital 
relation: Buchholz v. Buchholz, 63 Wash. 
213, Ann. Cas. 1912D, 395, 115 Pac. 88. 

As to right of wife to acquire a separate 
domicile after abandonment of marriage 
relation, see note in Ann. Cas. 1912D, 397. 


This section, abolishing all laws which 
Impose any disability upon a wife which are 
not imposed upon a husband, does not au- 
thorize the wife to sue the husband for a 
tort committed upon her person during cov- 
erture, since at common law the husband 
has no such right of action against the wife: 
Schultz v. Christopher, 65 Wash. 496, 38 
L. R. A., N. S., 780, 118 Pac. 629. 
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As to right of persons who have intermar- whole of the sums expended by her: Hector 
ried to sue each other after severance of the v. Hector, 61 Wash. 434, 99 Pac. 13. 


relation, see note in 73 Am. St. Rep. 238. As to burden of children’s support when 
divorce decree silent on subject, see note in 
§ 5931. 114 Am. St. Rep. 700. 


This section raises a joint and several ob- § 5982 
ligation therefor; and a divorced wife, who ° 

thereafter maintained a child awarded to See notes to § 3909. 

her without provision for its support, is en- 

titled only to contribution from the hus- 8 5933. 

band, and cannot recover from him the Repealed. See L. 13, p. 73, § 2. 


§ 5933-1. Family Desertion. 
Every person who, 
lst: Having any child under the age of sixteen years dependent upon him 
or her for care, education or support, deserts such child in any manner what- 
ever, with intent to abandon it; 
2d: Willfully omits, without lawful excuse, to furnish necessary food, cloth- 
ing, shelter, or medical attendance for his or her child or children or ward 
or wards; | 
3d: Having sufficient ability to provide for his wife’s support, or who is 
able to earn the means for such wife’s support, who willfully abandons and 
leaves his wife in a destitute condition, or who refuses or neglects to provide 
such wife with necessary food, clothing, shelter, or medical attendance, unless 
by her misconduct he is justified in abandoning her. 
Shall be guilty of a gross misdemeanor. [L. 13, p. 71, § 1.] 


§ 5933-2. Punishment—Payment to Family—Suspension of Judgment— 
Working Prisoners. 
In any case enumerated in the previous section, the court may render one 

of the following orders: 

lst: Should a fine be imposed it may be directed by the court to be paid in 
whole or in part to the wife, or to the guardian, or to the custodian of the child 
or children, or to an individual appointed by the court as trustee. 

2d: Before trial, or after conviction, with the consent of the defendant, the 
court, in its discretion, having regard to the circumstances and to the financial 
ability or earning capacity of the defendant, shall have the power to make 
an order, which shall be subject to change by it from time to time as circum- 
stances may require, directing the defendant to pay a certain sum weekly 
during such time as the court may direct, to the wife or to the guardian, or 
custodian of the minor child or children, or to an individual appointed by 
the court, and to release the defendant from custody or probation during such 
time as the court may direct, upon his or her entering into a recognizance, 
with or without sureties, in such sum as the court may direct. The condition 
of the recognizance to be such that if the defendant shall make his or her 
appearance in court whenever ordered to do so, and shall further comply with 
the terms of the order and of any subsequent modification thereof, then the 
recognizance shall be void, otherwise to remain in full force and effect. 

3d: Where conviction 1s had and sentence to imprisonment in the county 
jail 1s imposed, the court may direct that the person so convicted shall be 
compelled to work upon the public roads or highways, or any other public 
work, in the county where such conviction is had, during the time of such sen- 
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tence. And it shall be the duty of the board of county commissioners of the 
county where such conviction and sentence is had, and where such work is 
performed by persons under sentence to the county jail, to allow and order 
the payment, out of the current fund, to the wife, or to the guardian, or the 
custodian of the child or children, or to an individual appointed by the court 
as trustee, at the end of each calendar month, for the support of such wife, 
child, or children, ward or wards, a sum not to exceed one and fifty one- - 
hundredths dollars for each day’s work of such person. [L. 13, p. 71, § 2.] 


§ 5933-3. Prima Facie Proof. 

Proof of the abandonment or nonsupport of a wife, or the desertion of a 
child or children, ward or wards, or the omission to furnish necessary food, 
clothing, shelter, or medical attendance for a child or children, ward or wards, 
is prima facie evidence that such abandonment or nonsupport, or omission to 
furnish food, clothing, shelter, or medical attendance is willful. The pro- 
visions of sections of section 5933-1 are applicable whether the parents of 
such child or children are married or divorced and regardless of any decree 
made in said divorce action relative to alimony or to the support of the wife 
or child or children. [L. 13, p. 72, § 3.] 
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TITLE XLIV. 
INSPECTION. 


CHAPTER I. 
INSPECTION OF GRAIN AND HAY AND REGULATION OF WAREHOUSES. 


§ 5980. | 


The grain inspection law, entitled an act 
for the regulation of public warehouses, re- 
lating to the shipping, grading and inspec- 
ton of grain, and defining the duties of rail- 
roads, warehousemen, etc., was designed to 
protect the owner or shipper of grain from 
frauds practiced by public warehousemen, 
and is not broad enough to cover the in- 
speetion of grain shipped by an owner to 


A tax for the inspection of grain shipped 
by the owner to himself cannot be sustained 
by reference to the police power, where the 
same was not to go through a public ware- 
house: Puget Sound Warehouse Co. v. 
Northern Pac. R. Co., 58 Wash. 322, 108 
Pac. 955. 


As to laws for protection of goods after 


receipt in warehouse, see note in 136 Am. St. 
Rep. 212. 


himself, the same not being stored in a pub- 
lic warehouse: Puget Sound Warehouse Co. 
v. Northern Pac. R. Co., 58 Wash. 322, 108 
Pac. 955. | 


§ 5980-1. Terms Defined. 

The term public warehouse when used in this act, includes any ele- 
Vator, mill, warehouse or structure in which grain or hay is received from 
the public for storage, shipment or handling, whenever such grain or hay is 
carried or intended to be carried to or from such warehouse, elevator, mill or 
Structure by a common carrier. 

The term terminal warehouse, when used in this act includes any pub- 
lic warehouse situate in Seattle, Tacoma, Spokane or other cities in the state 
which may be hereafter designated as inspection points. 

The term warehouseman when used in this act includes any firm, per- 
son, company, corporation or association of persons owning, operating or 
controlling any public warehouse. 

The term ‘‘commission’’ when used in this act means the railroad com- 
mission of Washington. [L. 11, p. 398, § 1.] 


§§ 5980-6010. 
Repealed. See L. 11, p. 412, § 34. 


§ 5980-2. Investigation of Complaints. 

The commission shall exercise general supervision over the handling, 
weighing, inspecting and storage of grain and hay, and the management of 
public and terminal warehouses. Such commission shall investigate all com- 
plaints of fraud or injustice in the grain and hay trade, fix the charges of 
public and terminal warehouses, and make all necessary rules and regulations 
for earrying out and enforcing the provisions of this act, and of all laws of 
the state relating to the subject. [L. 11, p. 398, § 2.] : 


§ 5980-3. Chief Inspector. 

The commission, with the approval of the governor, shall appoint a chief 
Inspector, who shall be thoroughly familiar with the grains of Washington, 
and shall have had at least five years experience in handling said grain and hay. 
He shall, before entering upon the duties of his office, give a surety bond 
(the cost of said bond to be paid by the state) to the state of Washington in 
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the sum of ten thousand dollars, to be approved by the commission and the 
attorney general, and conditioned upon the faithful discharge of his duties, 
and take the usual oath required of state officers. He shall receive a salary 
of two thousand dollars per annum, and necessary traveling expenses, and 
shall reside at Tacoma. [L. 11, p. 399, § 3.] 


§ 5980-4. Appointment of Deputies—Bonds. 

The chief inspector, with the approval of the commission, shall appoint 
such number of deputies, inspectors, samplers and weighers as may be neces- 
sary to properly and thoroughly inspect and weigh grain and hay received 
and exported and to carry out the provisions of this act. One of such in- 
spectors in each of the cities of Seattle, Tacoma, Spokane, and such other 
cities as may be designated by the commission, shall be styled chief deputy 
inspector. Such chief deputy inspectors shall be expert grain and hay men 
with at least three years’ experience in handling grain and hay in Washing- 
ton. The chief deputy inspectors shall each give a surety bond (the cost of 
said bonds to be paid by the state) to the state of Washington in the sum 
of five thousand dollars, to be approved by the commission and the attorney 
general, conditioned upon the faithful discharge of their duties. Such chief 
deputies shall receive a salary of fifteen hundred dollars per annum, and 
necessary traveling expenses. All other inspectors, samplers and weighers 
shall give bond (the cost of said bonds to be paid by the state) to the state 
of Washington in the sum of three thousand dollars, to be approved by the 
commission and the attorney general, conditioned upon the faithful discharge 
of his duties; the salaries of such inspectors, samplers and weighers shall 
not exceed one hundred dollars per month. The chief deputy inspector, in- 
spectors, samplers and weighers shall be required to take an oath to faithfully 
perform their duties; the duties of inspectors, samplers and weighers may be 
interchangeable. [L. 11, p. 399, § 4.] 


§ 5980-5. Bonds Filed. 

The bonds of the chief inspector, his deputies, samplers and weighers, 
and all warehousemen, shall be filed in the office of the secretary of state 
of Washington, and any person injured by any official act or the neglect of 
duty of any such inspector, sampler or weigher, or by reason of neglect or 
failure of such inspector, sampler, weigher or warehouseman to comply with 
the provisions of this act or of the rules and regulations of the commission 
shall have a right of action upon such official bond for the recovery of all 
damages suffered thereby. [L. II, p. 400, 8 5.] 


§ 5980-6. Interest of Officers. 

No chief inspector, deputy inspector, sampler or weigher, shall during 
his term of office, be interested directly or indirectly in the handling, storing, 
shipping, purchasing or selling of grain or hay. [L. 11, p. 400, § 6.] 


§ 5980-7. Neglect of Duty—Penalty. 

Any inspector, sampler or weigher of grain or hay who shall be guilty 
of any neglect of duty, or who shall knowingly or carelessly inspect, sample 
or weigh any grain or hay improperly, or who shall directly or indirectly 
accept any money or other consideration for any neglect of duty or any 
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improper performance of duty as such inspector, sampler or weigher of 
grain or hay, or any person, persons, corporation or agent who shall improp- 
erly influence or attempt to improperly influence any inspector, sampler or 
weigher of grain or hay, in the performance of his duties as such inspector, 
sampler or weigher, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be fined not less than one hundred dollars nor more 
than one thousand dollars, or imprisoned in the county jail not less than six 
months, nor more than one year, or by both such fine and imprisonment, in 
the discretion of the court. [L. 11, p. 400, 8 7.] 


§ 5980-8. Inspection Points. 

The cities of Seattle, Tacoma and Spokane shall be provided with state 
inspection and weighing under this act. Such other cities and towns where 
grain and hay is received in carload lots or by water craft, and the ship- 
ments are such as would reasonably justify and render necessary the inspec- 
tion of grain or hay, may be designated by the commission as inspection 
points and be provided with state inspection and weighing: Provided, That 
the expenditure for the inspection and weighing at the points designated by 
the commission shall not exceed the receipts of fees at such place or places. 
[L. 711, p. 400, § 8.] 


§ 5980-9. Employees of Commission. 
The chief inspector, his deputies, samplers and e E e shall be 
employees of the commission and may be removed at any time by the com- 


mission. They shall be paid in the same manner as other employees of said 
commission. [L. 11, p. 401, 8 9.] 


§ 5980-10. Regulating Charges. ) 

All charges made by any public warehouseman subject to the provisions 
of this act for the handling or storage of grain and hay shall be just, fair 
and reasonable; and the commission is hereby vested with power and author- 
ity upon the complaint of any person interested or by inquiry upon its own 
motion, after a full hearing, to declare any existing charge for the handling 
or storage of grain or hay, or any regulation whatsoever affecting such charge, 
or the receipt, handling or storage, to be unreasonable or unjust, and to 
declare and order what shall be a just and reasonable charge or regulation 
to be imposed or enforced in place of that found to be unreasonable or unjust. 
[L. 11, p. 401, § 10.] 


§ 5980-11. Commissioners’ Authority. 

All provisions of law relating to the method of procedure by the com- 
mission in fixing the rates to be charged by railroad companies for the 
transportation of freight and passengers, or the promulgation or issuance of 
rules and regulations, and the review of the acts or orders of such commis- 
sion with reference thereto, and the enforcement of such orders, shall, so 
far as the same are applicable, govern the procedure of such commission 1n 
regulating public or terminal warehouses, and the review and enforcement 
of the acts and orders of the commission under the provisions of this act. 
[L. 11, p. 401, § 11.] 
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§ 5980-12. Commission to Fix Grades—Witnesses’ Salary—Placards. 

The commission shall, on or before the first day of July, 1911, fix 
standard grades to apply to all grain and hay thereafter bought or handled 
by public or terminal warehouses in this state. Such grades shall be known 
as Washington grades and shall continue until changed by the commission 
after notice as provided for the establishment of such grades. Such grades 
shall be fixed only after a public hearing, notice thereof to be given by two 
weeks’ publication in three principal daily newspapers of the state, one 
of which, at least, shall be in eastern Washington. All persons desiring to 
be heard shall have a right to be heard and give such testimony as they may 
desire to offer. Such witness may be subpoenaed as the commission may 
deem necessary. The persons subpoenaed by the commission as witnesses 
shall receive five dollars per diem for the time they are actually employed 
and necessary traveling expenses. The commission shall at such time, after 
such hearing, make and issue reasonable rules and regulations governing the 
dockage which shall be made on inferior grades of grain or hay and in all 
executory contracts thereafter entered into for the sale of grain or hay where 
the price or amount to be paid therefor depends upon terminal weight or 
grade, such rules and regulations shall control the dockage in so far as the 
same affects the price to be paid, and such rules and regulations shall become 
part of the contract of sale unless expressly agreed to the contrary in such 
executory contract. 

It shall be the duty of the chief grain inspector immediately after the 
establishment of such grades and the promulgation of rules and regulations 
fixing dockage as herein provided, to supply all public and terminal ware- 
housemen which the records in his office show are then or thereafter engaged 
in operating such warehouses, with a placard copy of such grades, rules and 
regulations. It shall be the duty of every public or terminal warehouseman 
to keep such placard posted in a conspicuous place in such warehouse, and 
if an office is conducted in connection with such warehouse, a copy. shall be 
posted in a conspicuous place in such office. [L. 11, p. 401, § 12. 


§ 5980-13. Commission to Adjust Fees. 

The commission shall fix the fees for inspection and weighing of grain 
and hay, such fees to be a lien upon such grain and hay and to be paid 
by the carrier transporting the same and treated by it as advanced charges, 
except when the bill of lading contains the notation ‘‘Not for terminal 
weight and grade’’ and the grain or hay is not unloaded at a terminal ware- 
house. The commission shall so adjust the fees to be collected under this act 
as to meet the expenses necessary to carry out the provisions thereof, pro- 
vided that the fees fixed for inspection and weighing shall in no case exceed 
five cents per ton for sacked grain; three cents per ton for bulk grain, and 
eight cents per ton for hay. All moneys collected under the provisions of 
this act and all fines and penalties for violation thereof shall be paid into 
the state treasury. [L. 11, p. 402, S 13.] 


§ 5980-14. Record of Cargoes and Grades—Certificate. 

The chief inspector, his deputies and weighers, shall at the places pro- 
vided for state inspection under this act have exclusive control of the weigh- 
ing and grading of grain and hay which shall be inspected under the provi- 
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sions of this act and the action and certificate of such inspectors and 
weighers in the discharge of their duties shall be conclusive upon all parties 
interested: Provided, however, An appeal may be taken to the commission 
. Whose decision shall be final. Suitable books and records shall be kept in 
which shall be entered a faithful and true record of every car or cargo or 
part of cargo of grain or hay inspected or weighed by them, showing the 
number or initial or other designation of such car or cargo or part of cargo, 
its weight, the kind of grain, or hay and its grade, and if graded below 
standard No. 1 grade, the reason for such grade, if of inferior grade the 
amount of such dockage, the amount of fees and forfeitures and disposition 
of same, and for each car, or cargo or part of cargo of grain or hay inspected 
they shall give a certificate of inspection showing the kind and grade of 
the same and the reason for all grades below No. 1, the amount to be allowed 
for dockage, if any, the number of sacks if sacked grain, or bales of hay, 
with the grade or grades and weight of same, if requested to do so by con- 
signor or consignee. They shall also furnish the agent of the railroad com- 
pany or other carrier over which grain was shipped or carried, a certificate 
showing the weight of the grain or hay, if requested to do so. They shall 
also keep a true record of all appeals, decisions and a complete record of 
every official act, which books and records shall be open to inspection by 
any party in interest. [L. 11, p. 403, 8 14.] 


§ 5980-15. Misconduct. 

Upon written complaint filed with the commission charging any in- 
spector, sampler or weigher with official misconduct, inefficiency, incompe- 
tency or neglect of duty, the commission shall investigate such charge, and 
if it be found sustained, shall remove such officer. [L. 11, p. 404, § 15.] 


§ 5980-16. Appeal from Grading. 

In case any owner, consignee or shipper of grain, or his agent or broker, 
or any public or terminal warehouseman shall be aggrieved at the grading 
of his grain or hay, such aggrieved person may appeal to the commission 
from such decision within thirty days from the date of certificate, and pay- 
ing a fee to be fixed by the commission, which shall be refunded if the 
decision appealed is sustained. Such notice of appeal may be taken by a 
letter or notice to the commission that it appeals from the decision of the 
inspector. It shall be the duty of the commission upon receiving such 
notice to immediately notify the parties interested of the time and place 
designated by it for a hearing and at such time and place, which shall be 
within twenty days from the date of receiving such notice hold a hearing 
and inquire into the reasonableness and correctness of such original grading 
and such evidence shall be received as the parties thereto may desire to 
offer. After such hearing the commission shall make such order affirming 
or modifying the grade so established by the inspector as the facts and evi- 
dence may justify. [L. 11, p. 404, § 16.] 


§ 5980-17. Fee Fixed by Commission. 

All grain and hay received at terminal warehouses shall be inspected 
and weighed by a state inspector and when exported shall if requested be 
reinspected and graded in like manner and a certificate of grade issued, a 
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reasonable fee to be charged for such reinspection, said fee to be fixed by 
the commission. All other grain and hay received in carload lots or, when 
shipped by water in lots containing more than thirty tons of grain or twelve 
tons of hay at inspection points, not unloaded at a terminal warehouse, shall 
be weighed, inspected and graded, unless the bill of lading contains a nota- 
tion not subject to inspection or terminal weight or grade.“ [L. 11, 
p. 404, §17.] 


§ 5980-18. To Procure License. 

Any: person, firm, company, corporation or association of persons own- 
ing or operating any public or terminal warehouse or warehouses in this 
state, shall on or before June 30th of each year, procure from the com- 
mission, a license for each such warehouse so owned or operated for the 
ensuing year before transacting business at such public warehouse or ware- 
houses. Such license shall be posted in a conspicuous place in the office of 
each warehouse. The fee for such license shall be one dollar for each public 
warehouse, and the commission may revoke any such license for cause, upon 
notice and hearing. Any person, corporation or association operating any 
public or terminal warehouse in this state without a license shall forfeit 
to the state for each day’s operation fifty dollars, and such operation may 
be enjoined upon complaint of the commission. [L. 11, p. 405, 8 18.] 


§ 5980-19. Post Schedule. 

Every such warehouseman shall annually, during the first week in July, 
publish by posting in a conspicuous place in his warehouse, a schedule of 
storage rates for the ensuing year, which schedule shall be kept posted in a 
conspicuous place in said warehouse, and said rates shall not be increased 
during such year, and no discrimination in rates shall be made by any such 
warehouseman. [L. 11, p. 405, 8 19.} 


§ 5980-20. Privilege of Examining. 

Every person having an interest in any grain or hay stored in any 
such warehouse, and every state grain inspector, shall have the right to 
examine at all times during ordinary business hours any grain or hay so 
stored, and all parts of such warehouse; and every warehouseman, his 
agents and servants shall furnish proper facilities for such examination. 
[L. 11, p. 405, § 20.] 


§ 5980-21. Rebate. 

If any public or terminal warehouseman subject to the provisions of this 
act shall, directly or indirectly, by any special charge, rebate, drawback 
or other device demand, collect or receive from any person or persons a 
greater or lesser compensation for any service rendered or to be rendered in 
the handling or storage of grain or hay than he demands, collects or receives 
from any other person or persons for doing for him or for them a like and 
contemporaneous service in the handling or storage of grain or hay under 
substantially similar circumstances or conditions, or if any such public or 
terminal warehouseman shall make or give any undue or unreasonable prefer- 
ence or advantage to any person, company, firm or corporation in any respect 
whatsoever, or shall subject any particular person, company, firm or cor- 
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poration to any undue or unreasonable prejudice or disadvantage in any 
respect whatsoever, such warehouseman shall be subject to a penalty as here- 
inafter provided. [L. 11, p. 405, S 21.] 


§ 5980-22. Receipt.— Failure to Issue. 

Every public warehouseman shall receive for storage and shipment, so 
far as the capacity of his warehouse will permit, all grain and hay in a ware- 
house used for this purpose, in suitable condition for storage, tendered him 
in the usual course of business, without discrimination of any kind. A ware- 
house receipt in ferm prescribed by the commission, consecutively numbered, 
shall be issued and delivered to the owner or his representative immediately 
upon receipt of each load or parcel of grain or hay, or as he may demand, 
giving the true and correct grade and weight thereof: Provided, That upon 
request of the owner, grain or hay may be put in a special pile without 
grading, and if grain or hay has been wet or damaged it shall be received 
and piled in a special pile, marked with a distinguishing mark, which shall 
be shown on the receipt for the same and given for the number of sacks only, 
or bales. The failure to issue, when requested, said receipt, or some slip, 
memoranda or other form of receipt shall be subject to a penalty as herein- 
after provided. [L. 11, p. 406, § 22.] | 


§ 5980-23. Deliver on Payment of Charges. 

Upon the return of the receipt to the proper warehouseman, properly 
indorsed, and upon payment or tender of all advances and legal charges, 
grain or hay of the grade and quantity named therein shall be delivered to 
the holder of such receipt, within forty-eight hours after the facilities for 
receiving the same have been provided. If such warehouseman shall fail so 
to deliver it, he shall be liable to the owner in damages at the rate of one cent 
a bushel for each day’s delay, unless he shall deliver the property to the 
several owners in the order of demand as rapidly as it can be done by ordi- 
nary diligence. If upon such demand and tender the warehouseman shall 
fail so to deliver such grain or hay, the person entitled thereto may recover 
the same by action; and such warehouseman or person or agent in charge 
thereof shall be subject to a penalty as hereinafter provided. [L. 11, 
p. 406, § 23.] 


§ 5980-24. Annual Report—Warehouse Inspection. 

On June 30th of each year every warehouseman shall make report under 
oath to the commission on blanks or forms prepared by it showing the total 
number of sacks and weight of each kind of grain and bales and weight of 
hay, received and shipped from each warehouse licensed under this act, 
and also the amount of outstanding storage receipts on said date, and a 
statement of the amount of grain and hay on hand to cover the same. The 
commission may also require special reports from such warehouseman at 
such times as the commission may deem expedient. The commission may 
cause every such warehouse and business thereof and the mode of conduct- 
ing the same to be inspected by one or more of its members or by its author- 
ized agent whenever deemed proper, and the property, books, records, 
accounts, papers and proceedings of every such warehouseman shall at all 
times during business hours be subject to such inspection, Each person, 
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firm, corporation or association of persons operating any public warehouse 
or warehouses subject to the provisions of this act shall, on or before the 
first day of July of each year, give a bond in good and sufficient surety to 
the state of Washington, in such sum as the commission may require, to be 
approved by such commission and the attorney general, conditioned upon 
the faithful performance of the acts and duties enjoined upon them by law. 
[L. 11, p. 407, § 24.] 


§ 5980-25. Railroad Facilities. 

Whenever required by the commission every railroad company shall 
construct and maintain at each station and siding in this state suitable 
facilities for the purpose of loading bulk grain direct from wagons into cars 
for shipment. The commission may require an increase in such facilities 
or additional facilities whenever it deems it necessary for the purpose of 
loading. [L. 11, p. 407, 8 25.] 


§ 5980-26. Inspected on Call. 

In case grain or hay is sold for delivery on Washington grade to be 
shipped from places not provided with state inspection under this act, the 
buyer, seller or persons making the delivery may have it inspected out by 
notifying the chief inspector or a chief deputy, whose duty it shall be to 
have such grain inspected, and after it is inspected to issue to the buyer, 
seller or person delivering it on request, an inspector’s certificate showing 
the grade of such grain. The person or persons calling for such inspection 
shall pay for such inspection a reasonable fee to be fixed by the commission. 
[L. 11, p. 408, § 26.] | 


§ 5980-27. Samples. 

It shall be the duty of the chief inspector to transmit samples of grain 
showing the standards thereof adopted, to such foreign chambers of com- 
merce, boards of trade, exporters and persons, firms, corporations or associa- 
tions handling and dealing in Washington grain, as the commission may 
designate, and upon request he shall furnish such samples to similar parties 
in this state or the United States under such reasonable rules and regulations 
as the commission may prescribe. [L. 11, p. 408, § 27.] 


§ 5980-28. Examination of Cars. 

The chief inspector or any deputy inspector, sampler or weigher serv- 
ing under him before opening the doors of any car containing grain or hay 
upon arrival at any of the places designated herein for inspection shall 
first ascertain the condition of such cars and determine whether any leakages 
have occurred while said cars were in transit, whether or not the doors were 
properly secured and sealed at point of shipment, and shall make a record 
of such facts in all cases, giving seal and plug numbers. After such exam- 
inations have been made and recorded, and the inspection of such grain or 
hay has been made, the said officials shall securely close and reseal such doors 
as have been opened by them, using the special seal of the said state gram 
inspection department for the purpose. A record of all original seals 
broken by said officials, and the date when broken, and also a record of all 
state seals substituted therefor, and the date and number of said seals shall 
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be made by said officials. The chief inspector, his deputies, weighers or 
samplers shall break the seal, weigh and superintend the unloading of all 
cars of grain or hay subject to inspection, and any other person or persons 
breaking the seal or weighing such cars of grain or hay shall be guilty of a 
misdemeanor. [L. 11, p. 408, § 28.] 


§ 5980-29. Sidetracks—Cars—Annual Scale Test. 

Any railroad delivering grain or hay in cars at any of the places pro- 
vided with state inspection under this act shall provide convenient and 
suitable sidetracks at such places as the commission may designate, on which 
all cars of grain or hay delivered by them shall, upon arrival, be set and 
arranged convenient for inspection, and after inspection such railroad com- 
pany shall promptly distribute all such cars of grain and hay and set them 
at the proper place or places to be unloaded as designated by the consignor 
or consignee. Such railroad company shall provide at such place or places 
as the commission may designate suitable track scales for weighing cars of 
grain or hay. Such scales shall be under the control of the chief inspector 
and his deputies. It shall be the duty of the chief inspector or his 
deputies to require the railroad company to correct all scales so provided as 
often as may be necessary to insure the correct weighing of grain or hay. 
Whenever scales have been installed by any railroad company as above pro- 
vided, it shall be the duty of the chief inspector or his deputies to use such 
scales in weighing all grain or hay received over the line of such railway: 
Provided, That if any terminal warehouse in inspection cities are provided 
with proper scales and weighing facilities, the chief inspector or his deputies 
may weigh the grain upon the scales so provided. The chief inspector or 
one of his deputies shall, at least once each year, examine, test and require to 
be corrected all scales used in weighing grain or hay in any of the cities 
designated as inspection points in this act, or such places as may be hereafter 
designated, and after such scale is tested, if found to be correct and in good 
condition, to seal the weights with a seal provided for that purpose and 
issue to the owner or proprietor a certificate authorizing the use of such 
scales for weighing grain or hay for the ensuing year, unless sooner revoked 
by the chief inspector or his deputy. If such scales be found to be inaccu- 
rate or unfit for use, the chief inspector or his deputy shall notify the party 
operating or using them, and the party thus notified shall, at his own ex- 
pense, thoroughly repair the same before attempting to use them, and until 
thus repaired to the satisfaction of the inspector or his deputy, the certificate 
of such party shall be suspended or revoked, in the discretion of the inspector 
or his deputy. The party receiving such certificate shall pay to the chief 
inspector or his deputy a reasonable fee for such inspection and certificate 
to be fixed by the commission, which sum shall be paid into the state treas- 
ury. It shall be the duty of the said commission to see that the provisions 
of this section are strictly enforced. [L. 11, p. 409, § 29.] 


§ 6980-30. Police Protection. 

All railroad companies and warehousemen operating in the cities pro- 
vided for inspection by this act, shall furnish ample and sufficient police 
protection at all their several terminal yards and terminal tracks to securely 
protect all cars containing grain or hay, while the same are in their pos- 
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session. They shall prohibit and restrain all unauthorized persons, whether 
under the guise of sweepers, or under any other pretext whatever, from 
entering or loitering in or about their railroad yards or tracks and from enter- 
ing any car of grain or hay under their control, or removing hay or grain 
therefrom, and shall employ and detail such number of watchmen as may 
be necessary for the purpose of carrying out the provisions of this section. 
[L. 11, p. 410, § 30.] 


§ 5980-31. Violation and Penalty. 

Any railroad company or common carrier, or other corporation, and 
any warehouseman, which shall violate or fail to comply with any provision 
of this act; or which fails, omits or neglects to obey, observe or comply with 
any order, rule, or any direction, demand or requirement of the commission 
made under the provisions of this act, shall be subject. to a penalty of not 
to exceed the sum of one thousand dollars for each and every offense, and 
every such violation shall be a separate and distinct offense, and in case of a 
continuing violation, every day’s continuance thereof shall be and be deemed 
to be a separate and distinct offense. 

Every officer, agent or employee of any railroad company or common 
carrier, or other corporation, or any warehouseman, which shall violate or 
fail to comply with, or who procures, aids or abets any violation by any such 
railroad company or common carrier, or other corporation or warehouseman, 
of any provision of this act, or who shall fail to obey, observe or comply 
with any order of the commission, or any provision of any order of the com- 
mission; or who procures, aids or abets any such railroad company or com- 
mon carrier, or other corporation, or any warehouseman, in its failure to 
_ obey, observe and comply with any such order or provision, shall be guilty 
of a gross misdemeanor. 

Every person either individually or acting as an official or agent of any 
corporation other than a railroad company, common carrier or warehouse- 
man, who shall violate any provision of this act, or fail to observe or comply 
with any order made by the commission under this act, so long as the same 
shall be or remain in force; or shall procure, aid or abet any such corpora- 
tion in its violation of this act, or in its failure to obey, observe or comply 
with any such order, shall be guilty of a gross misdemeanor. [L. 11, p. 410, 
$ 31.) 


§ 5980-32. Constitutionality. 

If any section or part of a section of this act shall be for any cause 
held to be unconstitutional, such fact shall not affect the remainder of this 
act. [L. 11, p. 411, § 32.] 


CHAPTER IV. 
HOTELS. 
§ 60281/. § 6030. 
A contract requiring leased premises to be This act does not provide an unreasonable 


completely equipped for a restaurant kitchen classification and does not violate the con- 
is presumed to be made in contemplation of stitutional prohibitions against class legisla- 
this section: Manvell v. Weaver, 53 Wash. tion, the deprivation of privileges, or of 
408, 102 Pac. 36. property without due process of law, the 
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delegation of legislative powers, or the in- 
vasion of private rights: State v. McFar- 
land, 60 Wash. 98, 140 Am. St. Rep. 909, 
110 Pac. 792. | 


§ 6046. 

This section violates constitution, article 
1, section 17, forbidding imprisohment for 
debt: State v. McFarland, 60 Wash. 98, 140 
Am. St. Rep. 909, 110 Pac. 792.: 


11 6030-—6050 


The unconstitutionalty of this section, pro- 
viding imprisonment for failure to pay the 
hotel inspection fee, does not affect the 
validity of the balance of the act providing 
for the inspection of inns and hotels: State 
v. McFarland, 60 Wash. 98, 140 Am. St. 
Rep. 909, 110 Pac. 792. 

As to the validity and construction of 
statute providing for official inspection of 
a or hotels, see note in Ann. Cas. 1913B, 


CHAPTER V. 
OILS. 


§ 6050. 
Repealed. See L. 18, p. 201, § 14. 
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TITLE XLV. 
INSURANCE CODE. 


§ 6059-1. Insurance Defined. 

Within the intent of this act the ae of apportioning and dis- 
tributing losses arising from specified causes among all those who apply and 
are accepted to receive the benefits of such service, is public in character and 
requires that all those having to do with it shall at all times be actuated 
by good faith in everything pertaining thereto; shall abstain from deceptive 
or misleading practices, and shall keep, observe, and practice the principles 
of law and equity in all matters pertaining to such business. Upon the 
insurer, the insured, and their representatives shall rest the burden of 
maintaining proper practices in said business. 

Insurance is a contract whereby one party called the ‘‘insurer,’’ for a 
consideration, undertakes to pay money or its equivalent, or to do an act 
valuable to another party called the insured, or to his beneficiary, upon 
the happening of the hazard or peril insuréd against, whereby the party in- 
sured or his beneficiary suffers loss or injury. [L. 11, p. 161, §1.] 


§ 6059-2. Terms Defined. 

The terms Company, ‘‘Corporation,’’ or Insurance Company” or 
Insurance Corporation, in this act, unless the context otherwise requires, 
includes all corporations, associations, partnerships, or individuals engaged 
as insurers in the business of insurance. 

‘“Domestic’’ designates those companies incorporated or formed in this 
state. ‘‘Foreign’’ designates those companies incorporated or formed under 
the laws of the United States or any other state in the United States, and 
‘*Alien’’ designates those companies incorporated or formed under the laws 
of any country other than the United States. 

‘‘Admitted Company’’ designates companies duly qualified and licensed 
to transact business under the provisions of this act. ‘‘Nonadmitted Com- 
panies’’ designates companies not licensed to transact business in this state 
under the provisions of this act. 

Commissioner“ or Insurance Commissioner, where used in this act, 
shall mean the State Insurance Commissioner.“ 

‘‘Unearned Premiums,’’ and Net Value of Policies,’’ severally means 
the liability of an insurance company upon its insurance contracts, other 
than accrued claims, computed by rules of valuation established by this act. 

„Net Assets’’ means the property and funds of an insurance company 
available for the payment of its obligations; including uncollected premiums 
not more than three months past due on policies actually in force, and in- 
cluding in the case of a mutual company, its premiums, premium notes, and 
contingent liability of its policy-holders, after deducting from such funds 
all unpaid losses and claims and all other debts and liabilities except capital. 

“Profits” of a mutual insurance company means that portion of its cash 
funds not required for payment of losses and expenses, nor set apart for 
any purpose allowed by law. 
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e Agent“ or Insurance Agent’’ is a person, copartnership, corpora- 
tion, attorney, board or committee duly appointed and authorized by an 
insurance company, to solicit applications for insurance to be known as a 
soliciting agent, or to solicit applications and effect insurance in the name 
of the company, to be known as a recording or policy writing agent, and 
to discharge such other duties as may be vested in or required of the agent 
by the company. 

**Sohieitor’’ or Insurance Solicitor’’ is a person duly appointed, author- 
ized and employed by a duly commissioned agent to solicit, receive, and for- 
ward applications for insurance and to collect premiums for the agent. 

‘‘ Broker” or Insurance Broker’’ is any person, copartnership or cor- 
poration, who, for compensation, not being an appointed agent for the 
company in which insurance or reinsurance is effected, acts or aids in any 
manner in negotiating contracts of insurance or reinsurance or placing risks 
or effecting insurance or reinsurance for a party other than himself or itself. 

‘‘Adjuster’’ or Insurance Adjuster’ is a person, copartnership or 
corporation who undertakes to ascertain and report the actual loss or damage 
to the subject matter of the insurance due to the hazard or peril insured 
against. 

‘“Surveyor’’ or Insurance Surveyor’’ is a person, committee, board, 
bureau, copartnership, or corporation resident within the state, who, in per- 
son or by deputy, inspects and surveys the various municipalities and fire 
hazards in this state, and the means and facilities for preventing, confining 
and extinguishing fires, and for the purpose of estimating fair and equitable 
rates for insurance; who furnishes to municipalities and owners of property 
information and advice as to the measures to be adopted for the reduction 
of fire hazards on property in this state and lessening the cost of insurance 
thereon; and, as relating to marine insurance, who inspects vessels and re- 
ports on their seaworthiness. 

‘‘Director’’ within the intent of this act means trustee. 

‘‘Insurable Interest“ is every interest in property, or any relation 
thereto, or liability in respect thereof, of such a nature that a contemplated 
peril might directly damnify the insured. Insured Interest’’ in the matter 
of life and health insurance exists when the beneficiary, because of relation. 
ship, either pecuniary or from ties of blood or marriage, has reason to expect 
some benefit from the continuance of the life of the msured. 

‘‘Bottomry’’ is a contract by which a ship or freight is hypothecated 
as security for a loan which is to be repaid only in case the ship survives 
a particular risk, voyage or period. 

Double Insurance’’ exists where the same party is insured by several 
insurers separately, in respect to the same subject and interest. 

‘‘Over-insurance’’ exists where a party having an insurable interest in 
property has insurance thereon against the same hazard or peril in excess 
of the actual value of his interest therein. 

„ Reinsurance’? means a contract by which an insurer procures a third 
party to insure it against loss or liability by reason of such original insur- 
ance. [L. 11, p. 161, § 2.] | 
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§ 6059-3. State Insurance Commissioner. 

There shall be an insurance commissioner of this state, who shall be 
elected at the same time and in the same manner as other state officers are 
elected. The insurance commissioner in office at the time of the taking effect 
of this act shall continue as such insurance commissioner until the expiration 
of the term for which he was elected and until his successor is duly elected 
and qualified. [L. 11, p. 164, § 3.] 


§ 6059-4. Term of Office—Salary. 

The term of office of the state insurance commissioner shall begin on 
the second Monday in January next after he is elected. The state insurance 
commissioner shall receive a salary of three thousand dollars per year, which 
shall be in full for all services performed by him. [L. 11, p. 164, § 4.] 


§ 6059-5. Bond. 

The state insurance commissioner shall have his office at the state cap- 
itol; and before entering upon his duties shall execute a bond to the state 
in the sum of twenty-five thousand dollars, to be approved by the state 
treasurer and the attorney general, conditioned upon the faithful perform- 
ance of the duties of his office, and he shall take and subscribe the oath of 
office as required by law. His bond, upon its approval, together with his 
oath of office, shall be filed in the office of the secretary of state. [L. 11, 
p. 164, § 5.] 


§ 6059-6. Deputy Commissioner—Actuary—Examiner—Salaries.. 

The state insurance commissioner may appoint a deputy insurance com- 
missioner, who shall take and subscribe the same oath of office as the state 
insurance commissioner, which oath shall be indorsed upon the certificate 
of his appointment and filed in the office of the secretary of state. Said 
appointment may be revoked at the will of the commissioner, who shall be 
held responsible for all official acts of his said deputy. The deputy insurance 
commissioner shall receive a salary of two thousand four hundred dollars 
per year. The commissioner may also appoint an actuary or examiner, who 
shall receive a salary of two thousand dollars per year. The commissioner 
may employ a chief clerk at a salary of not to exceed twelve hundred dollars 
per year, a stenographer at a salary not to exceed seventy-five dollars per 
month, and such additional clerks and stenographers as the public business 
in his office may require, at an expense not exceeding the amount appro- 
priated by the legislature. 

Neither the commissioner nor any deputy, nor any employee in his 
office, shall be directly or indirectly interested in any insurance company, 
except as an ordinary policy-holder. [L. 711, p. 165, § 6.] 


§ 6059-7. Certificate of Authority—License—Examination. 

The commissioner shall see that all laws respecting insurance companies 
are faithfully executed. He shall issue all certificates and licenses under 
the seal of his office provided for by the terms of this act. Before granting 
certificates of authority to any insurance company to issue policies or make 
contracts of insurance in this state, the commissioner shall be satisfied by 
such examination as he may make, or such evidence as he may require, that 
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such company is otherwise duly qualified under the laws of this state to 
transact business herein. He shall require every domestic insurance com- 
pany to keep its books, records, accounts and vouchers in such manner that 
he or his authorized representatives may readily verify its annual statements 
and ascertain whether the company is solvent and has complied with the 
provisions of law. 

At least once each year, and whenever he determines it to be prudent 
to do so, he shall personally or by his deputy or examiner visit the home 
office of each domestic insurance company transacting insurance business and 
thoroughly inspect and examine its affairs to ascertain its true financial 
condition, its ability to meet and fulfill its obligations; whether it has com- 
plied with the provisions of law; and all other facts that he may require 
relating to its business methods and management, and its dealings with its 
policy-holders. Whenever he deems it advisable he shall cause a complete 
audit of the books and accounts of the company to be made by a disinter- 
ested expert accountant. 

When he determines it to be prudent for the protection of policy-holders 
in this state, he shall in like manner visit and examine or cause to be visited 
and examined by some competent person or persons whom he may appoint 
for that purpose, any insurance company incorporated or organized in any 
other state, territory, district, or country, applying for admission or already 
admitted to do business in this state. For the purpose aforesaid, the com- 
missioner, his deputy, or examiner making the examination shall have free 
access to all the books, records, accounts, vouchers, papers and files of an 
insurance company which relate to its business, and to books, records, ac- 
counts, vouchers, papers, and files kept by any of its agents, and for any 
of said purposes the commissioner, his deputy, or examiner conducting such 
investigation and examination shall have power to subpoena and administer 
the oath to, and examine as witnesses, the trustees, directors, officers, agents, 
servants and employees of any such company and any other persons relative 
to its affairs, transactions and conditions. Said subpoena shall have the 
same force and effect and shall be served in the same manner as if issued 
from a court of record. Any person who shall fail, neglect, or refuse to 
obey such subpoena, or, having obeyed such subpoena, shall refuse to be 
examined as a witness and give evidence concerning any and all matters 
relating to such investigation when so required, shall be liable to the same 
penalties as though such subpoena had been issued by, or such person had 
refused to give evidence in, a court having jurisdiction in equity and common 
law. Whenever any person shall fail, refuse or neglect to obey such sub- 
poena, or shall refuse to give evidence concerning any and all matters per- 
taining to such investigation or examination, the commissioner, his deputy, 
or examiner having charge of such investigation or examination may forth- 
with report in writing such disobedience, and file such report and such sub- 
poena with proof of service thereof in a court having said Jurisdiction in 
session in the county where such investigation is being had, and if no court 
ig in session, them with any judge of such court; thereupon such court or 
judge shall forthwith cause such person so subpoenaed or refusing to give 
evidence in such investigation to be brought before such court or judge, and 
such court or judge shall thereupon administer and impose like terms and 
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penalties as though such person had been subpoenaed or had refused to 
testify or give evidence in any proceedings before such court. 

Witness fees and mileage, if claimed, shall be allowed the same as to 
witnesses testifying in court, which witness fees and mileage with the actual 
expense, if any, necessarily incurred in securing the attendance of witnesses 
and their testimony, shall be itemized and charged against and be paid by 
the company so being examined. Every person shall be obliged to attend 
as a witness at the place of such investigation or examination when sub- 
poenaed anywhere within this state. [L. 11, p. 165, § 7.] 


§ 6059-8. Revocation of Certificate or License—Court Review. 

If the commissioner is of the opinion upon examination or other evidence 
that any insurance company is in an unsound condition, or that it has failed 
to comply with the law or with the provisions of its charter or articles of 
incorporation or association, or that its condition is such as to render its 
proceedings hazardous to the public or to its policy-holders, or that its actual 
assets exclusive of its capital are less than its liabilities, or if its trustees, 
directors, officers, or agents refuse to submit to examination or to produce 
its books, records, accounts, and papers in its or their possession or control 
relating to its business or affairs, for examination and inspection of the 
commissioner, his deputy or examiner, when required, or shall refuse to 
perform any legal obligation relative to such examination, the commissioner 
shall revoke or suspend all certificates of authority and licenses granted to 
such insurance company, its officers or agents, and shall cause notice thereof 
to be given to such company and to each agent of such company in this 
state, and no new business shall thereafter be done by such company or for 
such company by its agents, in this state, while such revocation, suspension, 
or disability continues, nor until its authority to do business is restored by 
the commissioner. 

Unless ground for revocation or suspension relates only to the financial 
condition or soundness of the company or to the deficiency in its assets, the 
commissioner shall notify such company not less than ten days before revok- 
ing its authority to do business in this state; and he shall specify in such 
notice the particulars of the alleged violation of law or of its charter or 
articles of incorporation or association, or grounds for revocation. The 
superior court, upon petition of such company, brought within twenty days, 
shall summarily hear and determine the question whether such violation has 
been committed, or whether it is solvent or in an unsound condition or has 
exceeded its powers or has failed to comply with any provisions of the law 
or of its charter or articles of incorporation or association, or that its con- 
dition is such as to render its further proceedings hazardous to the public 
and to its policy-holders, and the court upon such hearing and determination 
shall make and enter such order or decree as may be proper in the prem- 
ises. If the order or decree be adverse to the petitioning company and an 
appeal therefrom is taken to the supreme court, such appeal shall be advanced 
upon the trial calendar of the supreme court and be heard at as early a 
date as it can conveniently be tried. In the case of such appeal, the com- 
missioner may revoke the right of said petitioning company to do business 
in this state until the final determination of the appeal by the supreme court. 
[L. 11, p. 167, § 8.] 
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§ 6059-9, Impairment—Notice and Requisition. 

Whenever it appears to the commissioner from any showing or ` state- 
ment made to him or from any examination made by him, his deputy, or 
examiner, that the capital stock of any domestic insurance company 18 
impaired, or that its assets are insufficient to justify its continuance in busi- 
ness, he shall at once determine the amount of such impairment or deficiency 
and thereupon issue his written notice and requisition to the company to 
require its stockholders to make good the amount of the impairment or de- 
ficiency with cash or investments authorized by this act, or reduction of its 
capital stock, not below statutory requirements, within ninety days from 
the service of the notice and requisition. If the amount of any such impair- 
ment or deficiency shall not be made good within the time specified in such 
notice and requisition and proof thereof filed in the office of the commis- 
sioner, the company shall be deemed insolvent and shall be proceeded against 
as an insolvent company by the attorney general in the manner authorized 
by this act. If the capital stock of any foreign or alien insurance company 
doing business in this state is found so impaired, the commissioner shall 
revoke the certificate of authority issued to such company and licenses issued 
to its agents, and shall give due notice thereof to such company and each 
of its agents, and thereupon such company and its agents shall discontinue 
the issuing of any new policies or contracts of insurance within this state. 
[L. 11, p. 169, $ 9.) 


§ 6059-10. Impairment — Mutual Company — Notice and Requisition — 
Director’s Liability. 

Whenever it appears to the commissioner from any statement or show- 
ing made to him or from an examination made by him, his deputy, or exam- 
iner, that the assets and resources of any mutual insurance company are 
insufficient to justify its continuance in business, he shall promptly determine 
the amount of such deficiency and thereupon issue his written notice and 
requisition to the trustees, directors and officers of such company requiring 
them to make good the amount of such deficiency within ninety days from 
the service of such notice and requisition. Such notice and requisition may 
be served by registered letter having affixed proper postage and directed 
to the company at its principal place of business in this state specified in 
its articles of incorporation or association. Upon the service of such notice 
and requisition, the trustees, directors and officers of such company shall 
forthwith cause such deficiency to be made good, and proof to be filed in the 
office of the commissioner within the time specified im the notice and requisi- 
tion that the same has been made good. 

For any losses accruing upon new risks taken after the expiration of 
such time, and before such deficiency shall have been made good, the trustees, 
directors and officers of the company shall jointly and severally be person- 
ally liable therefor. If such deficiency shall not be made good within the 
time specified in said notice and requisition and satisfactory proof thereof 
filed with the commissioner, he shall revoke the certificate of authority 
issued to such company and the license issued to each agent of said company 
and shall give due notice thereof by registered mail to such company and 
to each of its agents, and such company shall be deemed insolvent and may 
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be proceeded against by the attorney general as an insolvent corporation 
in the manner authorized by this act. [L. 11, p. 169, § 10.) 


§ 6059-11. Delinquent Insurance Company—Proceedings—Liquidation. 
This section shall apply to all domestic companies, societies and orders 

to which any article of this act is applicable, and the word ‘‘company’”’ as 

herein used shall also include all such associations, societies and orders. 

(1) Whenever any such company is insolvent; or has refused to submit 
its books, papers, accounts or affairs to the reasonable inspection and exam- 
ination of the commissioner, his deputy, or examiner; or has neglected or 
refused to observe an order of the commissioner to make good within the 
time prescribed by law, any deficiency, whenever the capital of a stock 
company, or the reserve or assets of a mutual company, shall have become 
impaired; or it has by contract of reinsurance or otherwise, transferred 
or attempted to transfer substantially its entire property or business, or 
entered into any transaction the effect of which is to merge substantially 
its entire property or business in the property or business of any other 
company without first having obtained the written approval of the commis- 
sioner; or if found, after an examination, to be in such condition that its 
further transaction of business would be hazardous to its policy-holders, 
or to its creditors, or to its stockholders, or to the public; or has willfully 
violated its articles of incorporation or association or any law of the state; 
or whenever any trustee, director, manager, or officer thereof has refused 
to be examined under oath touching its affairs, the commissioner may, the 
attorney general representing him, apply to the superior court or any judge 
thereof, in the county or judicial district in which the principal office of 
such company is located, for an order directing such company to show cause 
why the commissioner should not take possession of its property, records 
and effects and conduct or close its business, and for such other relief as 
the nature of the case and the interest of its policy-holders, creditors, stock- 
holders or the public may require. 

(2) On such application, or at any time thereafter such court or judge 
may, in its discretion issue an order restraining such company from the 
transaction of its business or disposition of its property, records and effects 
until the further order of the court. On the return of such order to show 
cause, and after a full hearing, the court shall either deny the application 
or direct the commissioner forthwith to take possession of the property, 
records and effects, and conduct the business of such company and retain 
such possession and conduct the business until, on the application of the 
commissioner, the attorney general representing him, or of such company, 
it shall, after a like hearing, appear to the court that the cause for such 
order directing the commissioner to take possession has been removed and 
that the company ean properly resume possession of its property, records, 
and effects, and the conduct of the business. 

(3) If, on a like application and order to show cause, and after a full 
hearing, the court shall order the liquidation of the business of such com- 
pany, such liquidation shall be made by and under the direction of the com- 
missioner, who may deal with the property, records, effects and business of 
such company in his own name as commissioner, or in the name of the com- 
pany as the court may direct, and he shall be vested by the operation of 
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law with title to all the property, effects, contracts, and rights of action 
of such company as of the date of the order so directing him to liquidate. 
The filing or recording of such order in the office of the auditor in any 
county where property is located in the state shall impart the same notice 
that a deed, bill of sale, or other evidence of title duly filed or recorded 
by such company would have imparted. 

(4) For the purpose of this section, the commissioner shall have power 
to appoint, under his hand and official seal, one or more special deputy com- 
missioners, as his assistant or assistants, and to employ such counsel, clerk 
and other assistants as may by him be deemed necessary, and give each of 
such persons such powers to assist him as he may consider proper. The 
compensation of such special deputy commissioners, counsel, clerks and as- 
sistants, and all expenses of taking possession of and conducting the business 
of liquidating any such company shall be fixed by the commissioner, subject 
to the approval of the court, and shall, on certificate of the commissioner, 
be paid out of the funds or assets of such company. 

(5) For the purpose of this section, the commissioner shall have power, 
subject to the approval of the court, to make and prescribe such rules and 
regulations as to him shall seem proper. 

(6) The commissioner shall transmit to the legislature, in his annual 
report, the names of the companies so taken possession of, ether the same 
have resumed business or have been liquidated, and such other facts as shall 
acquaint the policy-holders, creditors, stockholders and the public with his 
proceedings under this section; and, to that end, the special deputy com- 
missioner in charge of any such company shall file annually with the com- 
missioner a report of the affairs of such company. 

(7) At any time after the court shall order the liquidation of the business 
of any such company, as provided in paragraph 3 of this section, the 
commissioner may apply for the dissolution of such company, and the same, 
after due notice and hearing and such other procedure as to the court shall 
seem proper, shall be dissolved. [L. 11, p. 170, §11.] 


§ 6059-12. Increase or Decrease of Capital. 

The commissioner shall in person, or by his deputy, or examiner, exam- 
ine the proceedings of every domestic insurance company to increase or 
reduce its capital stock, or to change its articles of incorporation or asso- 
ciation, and, if found conformable to law, shall issue certificate of authority 
to such company to transact business upon such increased or reduced cap- 
ital, or change in its articles of incorporation or association. [L. 11, p. 173, 
§ 12.} 


§ 6059-13. Foreign or Alien Company—Appointment of Attorney—Service 
of Process. 

The commissioner shall not issue a certificate of authority to transact 
any business of insurance in this state to any foreign or alien insurance 
company until it has executed and filed in his office a written appointment 
of the insurance commissioner to be the true and lawful attorney of such 
company in and for this state, upon whom all lawful process in any action 
or proceedings against such company commenced in any county in this 
state may be served with the same effect as if it were a domestic company 
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having its principal office in such county. The service upon such attorney 
shall thereafter be deemed service upon the company. 

Service of process against any such insurance company may be had by 
serving duplicate copies upon the commissioner through the mail by a 
registered letter, or by an officer or person competent to serve a summons. 
Upon such service being made, the commissioner shall forthwith mail one 
of such duplicate copies of such process to such company at its home office 
or general agency, or in the case of an alien company, to the resident man- 
ager, if any, in this country. 

In all cases of service of process against such insurance company by 
serving its said attorney, the commissioner shall collect two dollars, which 
shall be paid by the plaintiff at the time of such service, the same to be 
recovered by plaintiff as part of the taxable cost if he prevail in the suit. 

The commissioner shall keep a record of all such processes which shall 
show the day and hour of service: Provided, That in such case no proceed- 
ings shall be had within forty days after the date of such service upon the 
commissioner. [L. 11, p. 173, § 13.] 


§ 6059-134. Venue of Action on Insurance Policy. 

Any insurance company may be sued upon a policy of insurance in 
any county within this state where the cause of action arose, by serving 
the summons and a copy of the complaint upon the company, if a domestic 
company, or upon the commissioner, as attorney in fact of the company, 
if an alien or foreign company, or upon any duly licensed agent of the 
company residing in the county where the cause of action arose. [L. 11, 


p. 174, § 131%.] 


§ 6059-14. Annual Statement Blanks. 

The commissioner shall annually, in December, furnish to each insur- 
ance company authorized to do business in this state, two or more blank 
forms on which to make its annual statement. [L. 11, p. 174, § 14.] 


§ 6059-15. Records of Commissioner—OCertified Copy—Evidence. 

The commissioner shall preserve in a permanent form a record of his 
proceedings, including a concise statement of the result of all investigations 
or examinations of insurance companies. 

The commissioner shall furnish, when required for evidence in court, 
certificate under seal of the department relative to the authority of the 
company, agent or broker to transact business in this state upon any par- 
ticular date, and such certificates shall be received by the court in lieu of 
the testimony of the commissioner, his deputy, or chief clerk. [L. 11, 
p. 175, § 15.] 


§ 6059-16. Commissioner’ s Report—Contents and Printing. 

The commissioner shall transmit to the legislature’ at the opening of 
its session, or as early thereafter, as is consistent with full and accurate 
preparation, a report of his official transactions and a report containing in 
a condensed form statements made to the commissioner by every insurance 
company authorized to do business in this state pursuant to the provisions 
of this act, and such statements and reports shall be audited and corrected 
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by him, all arranged in tabular form or in abstracts, which report shall 
also contain: 

(1) A statement of all insurance companies authorized to do business in 
this state during the year ending the thirty-first day of December next pre- 
ceding, with their names, locations, amounts of capital, dates of incorpora- 
tion and of the commencement of business, and kinds of insurance in which 
they are engaged respectively. 

(2) A statement of the insurance companies whose business has been 
closed since making his last report and the reasons for closing the same, 
with the amount of their assets and ‘liabilities so far as the same are known 
or can be ascertained by him. 

(3) The names and compensation of the clerks: employed by him and the 
whole amount, itemized, of the expenses of the department during such 
period. 

(4) Any amendments to this act which in his judgment may be desirable. 

In addition to two hundred fifty copies of the insurance report for the 
use of the legislature, there shall be printed and bound by the state printer 
the necessary number of copies of such report for the use of the insurance 
department. 

The commissioner shall furnish each of the county clerks of this state, 
quarterly, a certified list of all insurance companies doing business in this 
state under and by authority of this act, and such certificates shall be posted 
in the office of the county clerk for the inspection of the public. 

The commissioner shall compile and have printed at the expense of 
the state, all books, blanks, insurance laws in pamphlet form for distribu- 
tion, and other matters necessary for the proper administration of the 
department. [L. 11, p. 175, 5 16.] 


§ 6059-17. Fees and Licenses. 
The commissioner shall require in advance the following fees and licenses: 
For filing articles of incorporation or charter, or certified copy of 
articles or charter, by-laws or other record of organization re- 


quired to be filed in his -OMlCG sac 5.06 ss nectwedesue et neaueux $25 .00 
For filing amended articles of incorporation or charter, or certified 

.. ⅛ͤ ̃ͤuii:in:... ] ⅛ » m ̃ 10. 00 
For issuing certificate of authoritꝶꝶjjuůuoůũ d ccc ccccecs 10.00 
For each renewal certificate of authoritꝰꝰjjʒuujͤhũhu . 10.00 
For filing annual statement of condition and report of Washington 

DO ok ia be oan ↄ ↄðò mꝝꝙq T2 20.00 
For filing other miscellaneous papers iteas 1.00 
For copy of papers filed in his office, per folio 20 
For certificate under setvttlll kl.. . 1.00 
For each agent’s licensee 2. 00 
For each solicitor’s licenssseeeeee h .. 2.00 
For each broker’s license ......... eee e 100. 00 
For each agent's license for unauthorized companies 100. 00 


and such other fees as may be provided in this act. 

All fees so collected shall be paid to the state treasurer, not later than 
the first business day following the receipt of such fees, and be placed to 
the credit of the general fund. 
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All agents’, solicitors’ and brokers’ licenses to be transferable upon 
approval of the commissioner. Licenses issued to copartnerships or corpora- 
tions to act as insurance agents or brokers shall permit each member of the 
copartnership or officer of the corporation to solicit or effect insurance, and 
the names of such members or officers shall be specified and appear in the 
license. [L. 11, p. 176, § 17.] 


§ 6059-18. Application of General Laws. 

The general provisions of law relating to the powers, duties and liabil- 
ities of corporations shall apply to all incorporated insurance companies, so 
far as such provisions are pertinent to and not in conflict with other pro- 
visions of law relating to such companies. [L. 11, p. 177, 8 18.] 


§ 6059-19. Name of Company to Appear on Policy. 

Every insurance company shall conduct its business in this state in its 
own name, and the policies and contracts of insurance issued by it shall 
be headed or entitled by such name: Provided, That this limitation shall 
not apply to any insurance company admitted to this state and issuing an 
underwriter’s policy, prior to January 1, 1911; two or more companies may 
jointly issue an underwriters’ policy upon which must appear the names 
of the companies guaranteeing the same and such companies shall be jointly 
and severally liable thereon. [L. 11, p. 177, 8 19.] 


§ 6059-20. Oompanies—Agent—Broker—Surveyor—Adjuster—Governed. 
All domestic insurance companies, now or hereafter formed under the 
laws of this state, and every insurance agent, solicitor, broker, surveyor, or 
adjuster, doing business in this state, and all insurance business transacted 
in whole or in part within or outside of this state, the subject matter of which 
insurance is located wholly or in part in this state, and any marine insur- 
ance made, effected, or placed by any company through any agent or broker 
in this state, unless otherwise provided, shall be subject to and be governed 
by this act; and the records of each insurance company, agent, solicitor, 
broker, surveyor or adjuster doing business in this state shall be subject to 
the inspection and examination of the commissioner, his deputy, or examiner. 
[L. 11, p. 177, § 20.] 
See notes to § 6059-235. 


§ 6059-21. Preliminary Requirements—Papers to be Filed. 

Every insurance company before engaging in the business of insurance 
in this state must file in the office of the insurance commissioner a legally 
authenticated duplicate or copy of its charter, articles of incorporation or 
association, or record of its organization and by-laws, as follows: 

First. If a domestic company, a copy of its articles of incorporation or 
association, together with any amendments or alterations made therein. 

Second. If a foreign or alien company, a copy of its articles of incor- 
poration, charter, and by-laws, including all amendments or alterations made 
therein, with a certificate duly certified by the officer having custody of such 
articles or charter, under his seal of office, that such company is duly author- 
ized under the laws of such state or country to do business therein, and a 
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certificate showing the amount of capital stock and assets as required by 
this act. 

Third. If not incorporated under the laws of this or any other state or 
country, a copy of the record of its organization, and a certificate setting 
forth the nature and character of the business, the location of the principal 
office, the name and address of persons composing the company, the amount 
of the capital therein employed, and the names and addresses of the officers 
of the company, and if such company be formed outside of the United 
States, the certificate must contain the name of the chief executive officer 
or manager in the United States, together with the trustees or directors 
appointed by the company to manage its affairs in the United States, and 
the certificates may be made by such manager: Provided, further, That such 
company must furnish a legally authenticated copy of the laws of the country 
of its organization applicable to its business and affairs, which laws shall be 
filed in the office of the insurance commissioner, and a certified copy thereof, 
under the seal of the commissioner, may be received in evidence in any cause 
or proceeding had in the courts of the state. [L. 11, p. 178, § 21.] 


§ 6059-22. Capital and Assets Required—Deposits. 

Every insurance company, except ocean marine insurance, before trans- 
acting any business of insurance in this state, must own, have and possess 
in its own exclusive name and right, paid-up, unimpaired capital, if a stock 
company; or must own, have and possess, in its own exclusive name and 
right, net assets unimpaired, of the kind required by this act, if it be a 
mutual company, fully equal to the minimum amount paid up in cash or 
assets required by the provisions of this act to entitle any insurance company 
to be authorized to transact like business. No part of said capital or assets 
shall consist of the capital stock, investments, property or assets of any 
other insurance company or organization, nor shall said capital or assets 
include any sum or thing of value not acquired, produced, earned, and owned 
exclusively by such company in its own right: Provided: 

First. That each alien insurance company admitted to do business in this 
state, shall not transact any business of insurance in this state, unless it 
shall have within the United States deposited with insurance departments, 
or held in trust as hereinafter provided, not less than two hundred thousand 
dollars invested in like manner as the capital of a similar domestic insurance 
company is required to be invested; 

Second. The capital of such alien insurance company admitted to do 
business in this state shall, for the purposes of this act, be the aggregate 
value of such sums or securities as such company shall have on deposit in 
the department of this state, and of the other states of the United States, 
for the benefit of policy-holders in the United States, excepting therefrom 
such sums as are held by other states for the special protection of policy- 
holders in such states, and of all bonds and mortgages for money loaned 
on real estate in this state, or in any state of the United States, if such 
loan shall be made in conformity with the laws of such state providing 
for the incorporation of insurance companies therein and the investment of 
their capital; and of all other assets and property in the United States, in 
which insurance companies may invest under provisions of this act, if such 
bonds and mortgages, assets and property shall be held in the United States 
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by trustees who are citizens of the United States, approved by the commis- 
sioner, or deposited with a trust company to be approved by him for the 
general benefit and security of all its policy-holders in the United States; 
after making the same deductions from such aggregate value for losses, debts, 
and liabilities, in this and the other states of the United States, and for 
premiums upon risks therein not yet expired, as is authorized or required 
by the laws of this state, or the regulation of its insurance department 
with respect to insurance companies organized under the laws of this state; 

Third. In addition to the reports required by law of any such alien 
insurance company, it shall annually, in the month of February, render to 
the commissioner a detailed statement of the items making up such capital, 
and the deductions to be made therefrom, signed and verified by the manager 
and a majority of the trustees, or, if a trust company, by the proper officers 
thereof, of the company residing in the United States, and the commissioner 
shall, thereupon, and from such examinations as he may make of the affairs 
of the company, determine the amount of such capital as of the first day 
of January, and issue to such company a certificate of the amount of its 
capital so determined; and, if it shall at any time appear that the net capital 
for which the last certificate shall be outstanding has been materially re- 
duced, the commissioner may call in such certificate and issue another, re- 
citing such reduced capital: Provided, The capital is not reduced below 
the sum of two hundred thousand dollars; ) 

Fourth. When any part of its capital is held by trustees or by a trust 
company, pursuant to the provisions of this section, such trustees or trust 
company shall be appointed by the board of managers or directors of such 
alien insurance company, and a duly certified copy of the vote or resolution 
creating the trust shall, with a certified copy of such trust deed, be filed 
in the office of the insurance commissioner; and the commissioner may 
examine such trustees or the agent or attorney of the company in the same 
manner as he is authorized by this act to examine the affairs and funds of 
any domestic insurance company; but the commissioner shall, upon the 
written request of any such alien insurance company, transfer to trustees 
duly appointed by it, under the provisions of this section any excess of 
securities which it shall have deposited with him above the sum of two hun- 
dred thousand dollars; 

Fifth. The deposit required of such company shall be reckoned and con- 
sidered as the sum of two hundred thousand dollars, which shall be in 
approved securities, and deposited in the manner authorized by law. The 
commissioner may also allow such additional deposits as said alien company 
shall make, but any additional amounts now on deposit, or which may here- 
after be deposited, shall be received and held as a voluntary deposit, in 
trust for all the policy-holders of said company in the United States, and 
any securities in excess of said two hundred thousand dollars as aforesaid 
shall, on the written request of said company, be transferred to the trustees 
appointed by said company, as by this section provided: Provided, further: 

Sixth. That no alien company, except co-operative life and fraternal 
beneficlary Insurance companies, shall transact any business of insurance in 
this state, unless, 1f it transact fire insurance in this state, it has deposited 
with the proper insurance department or legal custodian of such deposit 
in this or any other state or states or district of the United States, for the 
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benefit and security of its policy-holders in the United States, a sum not 
less than two hundred thousand dollars, invested as in this act required; 
or if it transact in this state one or more of the other kinds of insurance 
business permitted by the provisions of this act to be transacted by any such 
company, it has deposited with the insurance department or legal custodian 
for like purposes, such amount as may be required of domestic insurance 
companies doing the same kind of business. Any alien company authorized 
to transact the business of fire insurance in this state may be authorized 
to transact the business of ocean marine insurance: Provided, That it has 
an additional capital of one hundred thousand dollars, and file with the 
insurance department annually a separate financial statement of each class 
of business. [L. 11, p. 179, § 22.] 


§ 6059-23. Authorized Investment. 

The capital stock of every domestic insurance company required to have 
a capital to the extent of the minimum capital required by law, shall be 
invested and kept invested as follows: - 

First. In the legally issued bonds, warrants, and securities of the United 
States, or the District of Columbia, or of any state of the United States, 
not estimated above their current market value; or, 

Second. In the legally issued bonds, warrants, and securities, of any 
county, incorporated city, or incorporated school district in this state, which 
has not defaulted in the payment of interest on any of its bonds, warrants, 
or securities within three years, and which shall not be estimated above their 
par value, nor their current market value; or, 

Third. In the legally issued bonds and mortgages on improved unencum- 
bered real property in this state: Provided, That such encumbrance does not 
exceed fifty per centum of the reasonable cash market value of such real 
property at the time of said loan; and where buildings or other improve- 
ments constitute a material part of the value of the mortgaged premises, 
they shall be kept insured against loss or damage by fire in a reasonable 
amount for the benefit of the mortgagee. 

Fourth. The capital of every foreign or alien insurance company to the 
extent of the minimum capital required of a like domestic corporation shall 
be invested and kept invested in the same class of securities specificd for 
domestic insurance corporations, except that securities of the home state, 
or country, of such company may be recognized as legal investments for an 
amount of the minimum capital required by this act. 

Fifth. The residue of the capital and the surplus money and funds of 
every domestic insurance company over and above the amount of the min- 
imum capital and the deposit it is required to make through the office of the 
insurance commissioner with the state treasurer, may be invested: in or loaned 
on the pledge of any of the securities in which such deposits are required 
to be invested: 

Provided, That the amount loaned on mortgages or improved unencum- 
bered real property does not exceed fifty per centum of the reasonable cash 
market value of such real property; and, when authorized and directed by 
a majority vote of all of the directors or trustees of the company, taken 
and recorded as an aye and nay vote in a board meeting duly called and 
convened, whereof each director or trustee must be given not less than one 
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day’s notice, may be invested in or loaned upon the legally issued bonds 
or warrants of, or local improvement bonds in any solvent municipal cor- 
poration, or in the legally issued bonds or securities of any solvent corpora- 
tion incorporated under the laws of the United States or of any state thereof: 
Provided, That no investment or loan shall be made in or upon the stocks 
or bonds of any corporation unless the entire issue of its capital stock has 
been fully paid in in cash or property actually necessary for its use having 
a reasonable cash market value fully equal to the amount at which it is 
accepted by said corporation; and, when so authorized and directed by 
@ majority vote of all of the directors or trustees of the company, may be 
invested in or loaned upon the legally issued bonds of any solvent irrigation 
district created as by law provided in this state or in any other state of 
the United States, whose water rights shall have been legally acquired and 
finally determined and shall be fully adequate to supply sufficient water 
to properly irrigate all lands within such district, and whose storage reser- 
voirs, canals, ditches, flumes, feeders, machinery, equipment, and other works 
and improvements shall have been acquired, owned, and constructed and be 
unencumbered except as to such bond issue, and shall be reasonably adequate 
to fully supply and properly serve such district, and shall have been so far 
constructed and completed as to be in regular operation and use and ade- 
quately irrigating not less than thirty per centum of the lands within such 
irrigation district; and, may be loaned on mortgages on improved unencum- 
bered real property in any state in the United States: Provided, The amount 
of such loan does not exceed fifty per centum of the reasonable cash market 
value of such real property at the time of such loan, and where buildings 
constitute a material part of the value of such mortgaged premises, they 
shall be kept insured against loss or damage by fire, lightning, windstorms 
and cyclones in a reasonable amount for the benefit of the mortgagee. 

The capital and funds of a domestic insurance company shall not be 
invested in or loaned upon its own stock or the stock of any other insurance 
company, or the stock of any oil or mining company, or the stock of any 
fish, fruit, or vegetable canning company, nor shall they be invested in the 
stock of any corporation whose stockholders may be legally liable in excess 
of the par value of the stock for assessment to raise funds to pay the indebt- 
edness of such corporation. Neither shall they be invested in or loaned 
upon the stock of any corporation in which any officer, director, or trustee 
of such insurance company is a stockholder or has any direct or indirect 
or contingent interest in such proposed investment or loan; but when 
authorized by the aye and nay vote of the majority of all the directors or 
trustees of such insurance company having no such interest, taken and re- 
corded at a board meeting duly called and convened to pass upon such pro- 
posed investment or loan, whereof each director or trustee must be given 
not less than one day’s notice, such funds may be loaned to any officer, 
director, or trustee of such insurance company or to any company or cor- 
poration in which either of them may be interested, upon any other secur- 
ities authorized by this section. 

Sixth. Every domestic company organized to make insurance against 
loss and damage by reason of defective titles to property or encumbrance 
thereon, and to guarantee the validity and legality of bonds or other evi- 
dence of indebtedness issued by any state, city, county, town, school dis- 
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trict, municipality, or by any private or public corporation, or to guarantee 
or indemnify merchants or others engaged in business and giving credit, 
from loss and damage by reason of giving and extending credit to their 
customers, shall invest its capital and funds not required and permitted by 
this act to be invested in its plant, in the same kind of securities as the 
funds of a domestic insurance company are required by this section to be 
invested. | 

Seventh. Every domestic company doing business in other states of the 
United States or in foreign countries, may invest the funds required to 
meet its obligations, incurred in such other state or foreign country, and in 
conformity to the laws thereof, in the same kind of securities of such other 
state or foreign country that such company is by law allowed to invest in 
this state. 

Eighth. Any life insurance company may lend a sum not exceeding the 
legal reserve which it owes, upon any policy upon the pledge to it of said 
policy and its accumulations as collateral security, but nothing in this sec- 
tion shall be held to authorize one insurance company to obtain by purchase 
or otherwise, the control of any other insurance company. 

Ninth. A domestic insurance company may invest in such real property 
as shall be requisite for its home offices in the transaction of its business 
and may rent space therein not immediately required for its own use: Pro- 
vided, That no such investment shall be made that will reduce the amount 
of the surplus assets, exclusive of such investment, to less than fifty per 
centum of the minimum capital required by law, of such company: Pro- 
vided, further, That no such investment shall be made by a domestic mutual 
insurance company that will reduce the amount of the surplus assets, ex- 
clusive of such investment, of such company to less than fifty thousand 
dollars. | 

Tenth. No domestic insurance company shall make any investments or 
loan of its capital, surplus, or reserve to any one person, firm or corporation 
in excess of ten per centum of the amount of its paid-up capital and surplus, 
and no loan shall be made for a longer period than one year, which, upon 
proper showing and security, may be extended not to exceed one year, 
except that loans upon improved unencumbered real property may be made 
for any term, not exceeding ten years: 

Provided, That all investments and loans of the capital and funds of any 
domestic insurance company, except as provided in paragraph 9 of this 
section, shall be made and kept invested in and loaned on interest or divi- 
dend bearing securities, whereon default for interest has not been made 
during three years next prior to the making of such loan, and the regular 
annual dividends, in the case of investments in stocks, shall have been actu- 
ally earned and paid out of the net profit, of not less than four per centum, 
of the par value of such stock during each of the five years next preceding 
the time of such investment: And, 

Provided, further, That all property, securities, investments, and loans 
held by any domestic insurance company when this act takes effect, which 
investments in or loans on such property or securities are prohibited by or 
contrary to the provisions of this section, shall be sold and disposed of and 
the preceeds thereof invested as provided by this section, within two years 
from the time when this act shall take effect, and such property, securities, 
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investments, or loans shall not be held for a longer period unless, owing to 
general financial and business depression, such investments may not be 
readily converted into funds and reinvested as by this section provided with- 
out material sacrifice, in which event, upon a proper showing and application 
made to the commissioner, he may extend the said period for a reasonable 
time, not exceeding two years. 

With each investment or loan made of the capital and funds of any 
domestic insurance company shall be made and signed a written report by 
the officer, director, trustee, or acting chairman of the committee of directors 
or trustees making or authorizing such investment or loan on the part of 
such company, stating the amount so invested or loaned, a brief description 
of the securities or property in which such investment or loan is made, the 
reasonable cash market value thereof, and in case of a loan, the rate of 
interest, and amount of insurance carried to protect the mortgagee, and in 
case of an investment, the rate of interest or annual dividend earned and 
paid during the five years next preceding; whether any officer, director, or 
trustee of such insurance company has any direct, indirect, or contingent 
interest in the securities in which such investment, or on which such loan 
is made, or in the assets of the business, person, copartnership, or corpora- 
tion in whose behalf such loan or investment is made, and if so, the name of 
the officer, director, or trustee, and the character and extent of such in- 
terest, the name of the attorney who passes upon such transaction and the 
substance of his report; the amount of the expense and commission, if any, 
on such investment or loan, by whom paid and to whom paid, which report 
shall be recorded in a book to be kept by the company known as Reports 
on Loans and Investments,’’ which shall be at all times open to the in- 
spection of the commissioner or his deputy, and any stockholder of such 
company. | , 

All investments, loans and deposits of the funds and securities of each 
domestic insurance company, and all purchases on behalf of every domestic 
insurance company, and all sales made of the property and effects of such 
company, shall be made in its corporate name, and no officer, director, or 
trustee thereof, and no agent, attorney, or member of a committee having 
any authority in the investment or disposition of its funds, shall accept, 
except for the company, or be the beneficiary of, either directly or remotely, 
any fee, brokerage, commission, gift, or other consideration for or on account 
of any loan, deposit, purchase, sale, payment or exchange made by or on 
behalf of such company, or be pecuniarily interested in any such purchase, 
sale, loan, or investment, either as borrower, principal, coprincipal, agent, 
attorney, or beneficiary, except that he may procure a loan from such com- 
pany direct, as provided in paragraph 5 of this section, and if a policy- 
holder, he shall be entitled to all the benefits accruing under the terms of 
his contract. 

No investment, sale, or loan, except loans on its own policies, shall be 
made which has not first been authorized by the board of directors, or by a 
committee thereof charged with the duty of investing or loaning the funds 
of the company; nor shall any deposit be made in a bank or banking institu- 
tion, unless such bank has first been approved as a bank of deposit by the 
board of directors or said committee thereof, and unless a vote authorizing 
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such investment, sale, or loan, or approval of the place of deposit, has been 
duly recorded in the books of the company. 

Every domestic insurance company shall have the right to acquire title 
to any property under the conditions of any mortgage owned by it, or by 
purchase or setoff on execution upon judgment for debts due it previously 
contracted in the course of its business, or by any process in settlement for 
debts; if such company acquires title to or lien upon any property or secur- 
ities which it may not otherwise invest in, or loan its funds upon, under the 
provisions of this section, such company shall dispose of all such personal 
property within one year, and real property within three years, from the 
time of acquiring same, and the commissioner, upon proper showing and 
application, may extend such period a reasonable time, not exceeding two 
years. [L. 11, p. 182, § 23.] 


§ 6059-24. Deposit of Securities. 

Every foreign insurance company doing business in this state and re- 
quired by this act to have a cash capital, shall deposit and keep on deposit 
with the state treasurer, through the office of the insurance commissioner 
of this state, the same amount and character of securities which a like domestic 
company is required to deposit with the depositary for securities of insurance 
companies of the state by which laws such insurance company is incorporated. 

When any state shall require insurance companies of other states to de- 
posit with some officer of such other state securities in trust for policy- 
holders of such company as a prerequisite to their transacting business in 
such state, the treasurer of this state shall receive on deposit from any 
domestic insurance company the securities required by the laws of such 
Other state. 

Every domestic insurance company required by this act to. deposit 
securities to the amount as provided by this act shall deposit such securities 
with the state treasurer, and any domestic insurance company may deposit 
such securities with the state treasurer for the protection of all policy- 
holders of such company. Every domestic insurance company hereafter 
organized shall deposit with the state treasurer authorized securities in the 
sum of fifty thousand dollars at or prior to the time it receives a certificate 
of authority to commence effecting insurance, and the commissioner shall 
within one year thereafter require such company to make further deposits 
of such securities sufficient to equal in the aggregate the amount of the mini- 
mum capital required by this act of such company. 

Every insurance company, required by this act to have a cash capital, 
shall, on or before the first day of January, nineteen hundred and twelve, 
deposit and keep on deposit, with the state treasurer through the office of 
the commissioner, its funds and securities equal in amount and value to the 
minimum cash capital required by this act of such company, and which de- 
posits shall be exchanged for investments authorized as provided by this act. 

The funds, securities, and investments so deposited and kept on deposit 
with the state treasurer, or any trust company designated by him as herein 
authorized, shall be held as security for the protection of all policy-holders 
having policies duly issued by such company, or by any of its agents. 

During the time such company continues solvent, and complies with the 
law, it shall be permitted to collect the interest and dividends accruing on 
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such securities, and such funds, securities, and investments so deposited, 
may be exchanged from time to time for other authorized securities of equal 
amount and value, at the election and upon the request of the company de- 
positing the same: Providing, That if any such company now has on deposit, 
or shall hereafter deposit, with the proper insurance depositary, of similar 
securities in any other state, or district in the United States, or of the 
United States, in accordance with the laws thereof, the commissioner, upon 
proper showing and application, to be made by such company, may allow 
such company credit on account of the amount and value of the deposit 
required to be made by it in this state, to the amount and value of the 
securities so kept by it on deposit in such other state or district or govern- 
ment, and may allow such company to withdraw and transfer, of the secur- 
ities deposited with the state treasurer, the amount so deposited, and kept 
on deposit in such other state, or district, or government. 

The state treasurer may appoint and designate any solvent trust com- 
pany organized under the laws of this state, and doing business in the city 
where the principal office of any domestic insurance company is located, the 
state treasurer’s depositary, to receive and hold on deposit, any funds, secur- 
ities and investments provided by this section to be deposited with the state 
treasurer. All funds, securities, and investments, deposited as provided by 
this act, shall be registered by the commissioner in accordance with such 
rules as he may promulgate. No transfer of securities, so held on deposit, 
shall be valid unless countersigned by the state treasurer, his deputy, or 
authorized agent. 

The state treasurer shall keep in his office a book in which shall be 
entered the name of the company from whose account such transfer of secur- 
ities is made, the name of the transferee, the par value of the securities 
transferred, and the amount for which every mortgage transfer is held. The 
state treasurer shall have access at all times, during office hours, to the books 
and records of the commissioner, for the purpose of ascertaining the cor- 
rectness of the entries upon the same, of any transfer; and the commissioner 
shall have access, during office hours, to the books or records herein kept by 
the state treasurer, to ascertain the correctness of the entries upon the same. 
The state treasurer shall state in his report to the legislature, the total 
amount of such deposits held by him and of such transfers countersigned by 
him. 

Whenever any insurance company making such deposit of its securities 
with the state treasurer, shall sustain losses in excess of its other resources, 
the commissioner, upon proper showing and application, may authorize and 
direct the state treasurer to turn over and deliver so much of the securities 
of such company, to the commissioner, or such insurance company, or such 
person as the superior court of this state may appoint for such purpose, as 
shall be necessary to provide funds sufficient to pay its losses, and such 
securities shall not be used for any other purpose. The commissioner may 
allow such insurance company a reasonable time, to be determined by the 
commissioner, upon proper showing and application, to be made by such 
company, 1n which to deposit with the state treasurer, securities authorized 
by law, equal in amount and value to the securities so withdrawn: And pro- 
vided, That any company entering into a reinsurance contract, whereby its 
entire business is to be reinsured as provided in this act, the commissioner 
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may, upon application and proper showing, release the deposit securities 
held by the state treasurer to the credit of said company upon being satis- 
fied that all outstanding obligations of said company have been paid or 
assumed by the reinsuring company. [L. 11, p. 188, § 24.] 


§ 6059-25. State Responsible. 

The state of Washington shall be responsible for the safekeeping and 
return of all securities deposited with it pursuant to the provisions of this 
act. [L. 11, p. 191, § 25.) 


§ 6059-26. Annual Statement. 

All insurance companies now doing business in this state, or that may 
hereafter do business in this state, unless otherwise provided in this act, 
must make and file with the commissioner annually, on or before the fifteenth 
day of February in each year, a statement under oath, upon a form to be 
prescribed and furnished by the commissioner, stating the amount of all 
premiums collected, or contracted for by the company making such state- 
ment, in this state, during the year ending December thirty-first, next pre- 
ceding; the amounts actually paid policy-holders on losses; the amounts paid 
policy-holders as return premiums; the amounts paid policy-holders as divi- 
dends; the amount of insurance reinsured in other companies authorized to 
do business in this state, and the amount of premiums paid therefor; and 
the amount of insurance reinsured in companies, naming them, not author- 
ized to do business in this state, and the amount of premiums paid therefor; 
and the amount of reinsurance accepted from admitted companies and the 
premiums received for such reinsurance on risks located in this state, with 
the name of the companies so reinsured. 

The commissioner shall file a copy of such verified statement or schedule 
with the state treasurer, and said company shall pay to the state treasurer, 
through the insurance commissioner’s office, a tax of two and one-quarter per 
centum on all premiums collected, or contracted for: Provided, That in the 
ease of companies engaged in fire or marine insurance the tax shall be col- 
lected on such premiums, after deducting from the gross amount thereof 
the amounts paid to policy-holders as returned premiums and the amounts 
paid as premiums to admitted companies for reinsurance, and in the case 
of life insurance companies the tax shall be collected on the gross amount 
of premiums, after deducting therefrom the amounts paid as premiums to 
admitted companies for reinsurance: And provided, further, That if any 
such company, corporation or association shall have fifty per centum or more 
of its assets invested in any bonds or warrants of this state, or bonds or 
warrants of any county, city, or district within this state, or in taxable prop- 
erty within this state, or in first mortgages upon improved real estate within 
this state, then the tax shall be but one per centum on the amount so collected. 

The taxes herein provided for shall be due and payable on the first day 
of March succeeding the filing of the statement provided for herein. 

Any company, failing or refusing to render such statement and informa- 
tion, and to pay taxes herein specified, for more than thirty days after the 
time specified, shall be liable for a fine of twenty-five dollars for each addi- 
tional day of delinquency, and such tax may be collected by distraint, and 
such fine may be recovered by an action, to be instituted by the commissioner, 
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in the name of the state, the attorney general representing him, in any court 
of competent jurisdiction. The amount of the fine collected shall be paid 
to the state treasurer and credited to the general fund; and the commis 
sioner may revoke and annul the certificate of authority of such delinquent 
company, until such taxes and fine, should any be imposed, are fully paid. 

The annual statement made to the commissioner, pursuant to this sec- 
tion, or other provisions of law, shall at least include the substance of that 
required by what is known as the Convention Blank Form, adopted from 
year to year, by the National Convention of Insurance Commissioners, and 
shall also include such other information as may be required by the com- 
missioner. [L. 11, p. 192, § 26.] 


§ 6059-27. Salaries—Officers. 

No domestic insurance company shall pay any salary, compensation, or 
emolument to any officer, trustee or director thereof, nor any salary, com- 
pensation, or emolument, amounting in any year to more than five thousand 
dollars, to any person, firm, or corporation, unless such payment be first 
authorized and directed by a vote of two-thirds of the board of directors of 
such company, duly taken and recorded in the minutes of a board meeting. 

No such company shall make any agreement with any of its officers, 
trustees, or salaried employees, whereby it agrees that for any service ren- 
dered, or to be rendered, they shall receive any salary, compensation, or 
emolument that will extend beyond a period of five years from the date 
of such agreement; nor shall it pay any pension whatsoever. [L. 11, p. 193, 
§ 27. ] 


§ 6059-28. Vouchers for Expenditures. 

No domestic insurance company shall make any disbursement of twenty- 
five dollars or more, unless the sum be evidenced by a voucher, signed by 
or on behalf of the person, firm, or corporation receiving the money, and 
accordingly describing the consideration for the payment, if the same be for 
services and disbursements, setting forth the service rendered and an item- 
ized statement of the disbursements made, and if it be in connection with any 
matter pending before any legislature or public body, or before any depart- 
ment, or officer of any government, accordingly describing in addition the 
nature of the matter, and of the interest of such corporation or organization 
therein, or, if such a voucher cannot be obtained by an affidavit stating the 
reason for not obtaining such voucher, and setting forth the particulars above 
mentioned. [L. 11, p. 194, § 28.] 


§ 6059-29. Business Authorized. 

No domestic insurance company shall transact any business other than 
that specified in its articles of incorporation, and no foreign or alien insur- 
ance company, admitted to transact business in this state under the pro- 
visions of this act, shall transact any other kind of business than that which 
it has been authorized to transact. [L. 11, p. 194, § 29.] 


§ 6059-30. Policy Provisions Voided. 

No domestic, foreign, or alien insurance company transacting business 
in this state, shall hereafter make, issue, or deliver herein, any policy or 
contract of insurance, except policies or contracts of ocean marine insur- 
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ance, containing any condition, stipulation, or agreement, requiring such 
contract of insurance to be construed according to the laws of any other 
state or country, or depriving the courts of this state of the jurisdiction of 
action against such company to a period of less than one year from the 
time when the cause of action accrues; and any such condition, stipulation, 
or agreement shall be void, and such policy shall be binding upon the com- 
pany having issued it. [L. 11, p. 194, § 30.] 


§ 6059-31. Policy—Application—Contract. 

Every contract of insurance shall be construed according to the terms 
and conditions of the policy, except where the contract 1s made pursuant to 
a written application therefor, and such written application is intended to 
be made a part of the insurance contract, and the insurance company mak- 
ing such insurance contract, unless as otherwise provided by this act, shall 
deliver a copy of such application with the policy to the assured, and there- 
upon such application shall become a part of the insurance contract, and 
failing so to do it shall not be made a part of the msurance contract. 
IL. 11, p. 195, § 3L] 


§ 6059-32. Combination and Agreements Prohibited. 

If any insurance company authorized to transact business in this state, 
or any agent or representative thereof, shall, either within or outside of this 
state, directly or indirectly, enter into any contract, understanding, or com- 
bination, with any other insurance company, or any agent or representatives 
thereof, for the purpose of controlling the rates to be charged for insuring 
any risk, or class or classes of risks, in this state, the commissioner shall 
forthwith revoke its license, and those of its agents, and no renewal of the 
licenses shall be granted until after the expiration of three years from the 
date of final revocation. [L. 11, p. 195, § 32.] 


§ 6059-33. Rebates Prohibited. 

No insurance company, by itself or any other party, and no licensed 
insurance agent, solicitor, or broker, personally or by any other party, shall 
offer, promise, allow, give, set off, or pay, directly or indirectly, any rebate 
of, or part of, the premium payable on the policy, or on any policy, or agent’s 
commission thereon, or earnings, profit, dividends, or other benefit founded, 
arising, accruing or to accrue thereon, or therefrom, or any other valua- 
ble consideration or inducement to or for insurance, on any risk in this 
state now or hereafter to be written, which is not specified in the policy 
contract of insurance; nor shall any such company, agent, solicitor, or broker, 
personally or otherwise, offer, promise, give, sell, or purchase any stocks, 
bonds, securities, or property, or any dividends or profits accruing or to 
accrue thereon, or other thing of value whatsoever as inducement to insur- 
ance or in connection therewith which is not specified in the policy. The 
license of any insurance company, agent, solicitor, or broker who violates 
the provisions of this section shall be revoked and no license shall be issued 
to such company, agent, solicitor, or broker within one year from the date 
of the revocation of the license. 

No insured person or party shall receive or accept, directly or indi- 
rectly, any rebate of premium or part thereof, or agent’s, solicitor’s, or 
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broker’s commission thereon payable on the policy, or on any policy of in- 
surance, or any favor or advantage or share in the dividend or other benefits 
to accrue thereon, or any valuable consideration or inducement, not specified 
in the policy contract of insurance; the amount of the insurance whereon 
the insured has received or accepted, either directly or indirectly, any rebate 
of the premium or agent’s, solicitor’s, or broker’s commission thereon, shall 
be reduced in such proportion as the amount or value of such rebate, com- 
mission, dividend, or other consideration so received by the insured, bears 
to the total premium on such policy, and any such insured shall be liable, 
in addition to having the insurance reduced, to a fine of not more than two 
hundred dollars. No person shall be excused from testifying, or from 
producing any books, papers, contracts, agreements, or documents at the 
trial of any person charged with violating any provision of this act, on the 
ground that such testimony or evidence may tend to incriminate himself, 
but no person shall be prosecuted for any act concerning which he shall be 
compelled so to testify or produce evidence, documentary or otherwise, except 
for perjury committed in so testifying. Rebates affecting life insurance shall 
be governed by section 180 of this act. [L. 11, p. 195, § 33.] 


§ 6059-34. Warranty not to Avoid Policy Unless Deceptive. 

No oral or written misrepresentation or warranty made in the negotia- 
tion of a contract or policy of insurance, by the assured or in his behalf, 
shall be deemed material or defeat or avoid the policy or prevent it attach- 
ing, unless such misrepresentation or warranty is made with the intent to 
deceive. The breach of a warranty or condition in any contract or policy 
of insurance shall not avoid the policy nor avail the insurer to avoid liability 
unless such breach shall exist at the time of the loss and contribute to the 
loss; anything in the policy or contract of insurance to the contrary not- 
withstanding. In case a loss occurs while a breach of warranty exists, if 
it contribute to the loss, the insured shall only be entitled to recover the 
amount of insurance the premium paid would purchase at the rate that 
would be charged without the warranty. This section shall be liberally con- 
strued. [L. 11, p. 197, § 34.] 


§ 6059-35. Additional Information to Commissioner. 

Every insurance company admitted to do business in this state shall 
at such time as the commissioner requires, in addition to all returns now by 
law required of it, or its agents or managers, make a return to the commis- 
sioner, in such form and detail as he may prescribe, of all reinsurance con- 
tracted for or effected by it, directly or indirectly, upon property located 
in this state, such return to be under oath of its president and secretary, 
if a foreign company, and if an alien company, under oath of the person, 
officer, or representative who verifies its annual statement. 

If any insurance company refuse or neglect to make the returns re- 
quired by this section, the commissioner may revoke its authority to transact 
business in this state, or report the facts to the attorney general to be dealt 
with as otherwise provided by this act. [L. 11, p. 197, § 35.] 


§ 6059-36. Insurance to be Placed Through Agents. 
It shall be unlawful for any insurance company admitted to do business 
in this state to write, place or cause to be written or placed, any policy of 
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insurance covering risks located in this state, except through or by a duly 
authorized licensed agent of such company residing and doing business in 
this state: Provided, That where the insured calls at the principal office of 
the company and requests a policy, the risk may be covered and the policy 
procured through the duly authorized agent in the territory wherein risk 
is located. [L. 11, p. 197, § 36.] 


§ 6059-38. Political Contributions Forbidden. 

No insurance company, including fraternal beneficiary associations, 
doing business in this state shall, directly or indirectly, pay, or use, or 
offer, consent or agree to pay, or use any money, property or other thing 
of value for or in aid of any political party, committee, or organization; 
nor for or in aid of any corporation, joint stock or any other association, organ- 
ized or maintained for political purposes; nor for or in aid of any candidate 
for any political office, nor for the nomination for such office, nor for any 
other political purpose whatever, nor for the reimbursement or indemnifica- 
tion of any person or institution for money or property so used. 

Any officer, director, stockholder, attorney, or agent of any insurance 
company which violates any of the provisions of this section, who partici- 
pates in, aids, abets, advises, or consents to any such violation, and any 
person who solicits or knowingly receives any money, property or thing of 
value, in violation of this section, shall be guilty of a gross misdemeanor, 
and punished by imprisonment for not more than one year, or by a fine 
of not more than one thousand dollars, or both, which fine, when. collected, 
shall be paid to the state treasurer and credited to the general fund; and 
any officer, director, stockholder, attorney, or agent aiding or abetting in 
any contribution made in violation of this section, shall be liable to the 
insurance company for the amount so contributed. [L. 11, p. 198, § 38.] 


§ 6059-39. Dividends to be Paid from Earnings. 

It shall be unlawful for the officers, directors, trustees, or managers of 
any domestic insurance company to declare or pay any dividends, except 
from the surplus profits arising from its business, which shall be estimated 
and ascertained in accordance with the requirements and provisions of this 
act. [L. 11, p. 198, § 39.] 


§ 6059-40. Company—Lien on Stock. 

Every domestic insurance company shall have a lien on every share 
of capital stock issued by it and all profits and dividends aceruing thereon, 
for any balance unpaid of the par value and surplus to be paid thereon in 
like amount as is paid or agreed to be paid on all other shares of capital 
stock in such company and also for any debt owing to such company for 
premiums by the holder of such stock. [L. 11, p. 199, § 40. 


§ 6059-41. Prohibiting Publicity of Unauthorized Statements. 

No insurance company, or agent thereof, doing business in this state, 
shall anywhere publish, represent, or advertise assets except those actually 
owned and possessed by it in its own exclusive right, available for the pay- 
ment of losses and claims, and held for the protection of its policy-holders 
and creditors. [L. 11, p. 199, § 41.] 
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§ 6059-42. Advertisement to Show Actual Paid-up Oapital and Surplus. 

Every advertisement or public announcement, and every sign, circular 
or card issued by any insurance company doing business in this state pur- 
porting to show its financial condition, shall correspond with or include its 
last verified statement made to the commissioner. 

For violation of this or the preceding section by a company, it shall 
forfeit, for the first offense, to the people of the state, the sum of two 
hundred and fifty dollars, and for every subsequent offense the sum of five 
hundred dollars, which sums may be recovered by an action prosecuted by 
the commissioner, the attorney general representing him, and which sums 
when recovered shall be paid to the state treasurer and credited to the general 
fund. [L. 11, p. 199, § 42.] 


§ 6059-43. Place of Business to be Designated. 

Every agent of an insurance company doing business in this state 
shall, in his advertisements of that company, give the location of the com- 
pany, the name of the state, and town in which it has its principal office, 


and the state or government under the laws of which it is organized. 
[L. 11, p. 199, § 43.] 


§ 6059-44. Agents to Procure License must Act Only for Admitted Com- 
panies. 

No person, firm, or 88 shall act as agent for any insurance 
company, in the transaction of any business of insurance within this state, 
or negotiate for, or place risks for any such company, or in any way or man- 
ner aid such company in effecting insurance, or otherwise in this state, except 
as provided in section 6059-75, unless such company shall in all things 
have complied with the provisions of this act. Every insurance agent shall 
annually, on or before the first day of April, procure an agent’s license 
from the commissioner, who shall make and keep a record thereof. [L. 11, 
p. 200, § 44.] 


§ 6059-45. Application for License. 

No license shall be issued to any applicant for an agent’s, solicitor’s, 
or broker’s license until such applicant shall have first made and filed in the 
commissioner’s office an application therefor upon a form to be prescribed 
and furnished by the commissioner, which must show the applicant’s name, 
business and residence address, name of company to be represented, whether 
as solicitor, agent, or general agent; present occupation, occupation for last 
twelve months, portion of time to be devoted to the work, previous insurance 
experience, and name of employers during five years next preceding, and 
such other information as the commissioner may require. The statements 
and answers made in the application shall be warranted by the applicant 
and shall have the same force and effect as if such statements and answers 
had been made by the applicant as a sworn witness testifying in a superior . 
court in this state. Such application must be approved by the company to 
be so represented; and in the case of an application for an insurance broker’s 
license it must also show how long applicant has been engaged in the in- 
surance business and: in what branches, under whom applicant received his 
training, what income, if any, applicant has other than to be derived from 
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such business, and financial condition of applicant. It shall be the duty of 
the commissioner to withhold any license applied for, or revoke any license 
issued to any person or party, or to his or their employee, when he is satis- 
fied that the principal use of such license is to effect insurance upon the 
property or liability of such person or party, or to circumvent the enforce- 
ment of the anti-rebate law: Provided, That each agent shall be required to 
file but one application, regardless of the number of companies he repre- 
sents: And provided, further, That no person shall act as agent unless each 
eompany, corporation or association represented by such person shall have 
paid a license fee as provided in this act; and the agent’s license fee pro- 
vided for in section 6059-17, shall be paid by each company, corporation 
or association represented by him; and if in the agent’s application the 
names of several companies appear, then and in that event, each company 
so represented must pay the agent’s license fee provided for in this act. 
[L. 11, p. 200, § 45.] 


§ 6059-46. Embezzlement by Agent—Solicitor—Broker. 

All funds received by any agent, solicitor or broker, as premium or 
return premium on or under any policy of insurance, shall be received by 
such agent, solicitor, or broker in his fiduciary capacity, and any agent, 
solicitor, or broker who diverts or appropriates such funds to his own use 
shall be guilty of larceny by embezzlement and shall be punished as pro- 
vided in the criminal statutes of this state. [L. 11, p. 201, § 46.] 


§ 6059-47. Reciprocal Obligations. 

If, by the laws of any other state, any taxes, fines, penalties, licenses, 
fees, deposits, or other obligations or prohibitions, in the aggregate, addi- 
tional to or in excess of those imposed by the laws of this state, upon foreign 
insurance companies and their agents and solicitors, are imposed on in- 
surance companies of this state and their agents doing business in such state, 
like obligations and prohibitions shall be imposed upon all insurance com- 
panies of such state and their agents doing business in this state, so long 
as such laws remain in force. [L. 11, p. 201, § 47.] 


§ 6059-48. “Lloyds.” — 

Associations of individuals, citizens of the United States, whether or- 
ganized within this state or elsewhere within the United States, formed upon 
the plan known as Lloyds, whereby each associate underwriter becomes 
liable for a proportionate part of the whole amount insured by the group, 
may be authorized to transact insurance, other than life, in this state, in 
like manner and upon the same terms and conditions as insurance companies 
of other of the United States. [L. ’11, p. 202, § 48.] 


§ 6059-49. Licenses—Extension of. 

All licenses and certificates of authority, in effect at the time of the 
passage of this act, shall continue in force until April first, nineteen hun- 
dred and twelve, unless sooner revoked for cause by the commissioner. 
[L. 11, p. 202, § 49.] 
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§ 6059-50. Frauds in Organization of Companies. 
A person who: 

First— Without authority, subscribes the name of another to, or inserts 
the name of another in any prospectus, circular or other advertisement of 
any domestic insurance company, existing or intended to be formed, with 
intention to permit the same to be published, and thereby lead persons to 
believe that the person whose name is so subscribed is an officer, agent, 
member, or promoter of such company; or, 

Second—Signs the name of a fictitious person to any subscription for or 
agreement to take stock in any corporation existing or proposed; or, 

Third—Signs to any such subscription or agreement the name of any 
person, knowing, or having good reason to believe, that such person does not 
intend in good faith to comply with the terms thereof, or enter into any 
agreement or understanding, that the terms of such subscription or agree- 
ment are not to be complied with or enforced, shall be guilty of a misde- 
meanor. [L. 11, p. 202, § 50.] 


§ 6059-51. Frauds in Procuring Organization of Companies. 

Any officer, agent, or clerk of a company, or of persons proposing to 
organize a company, or to increase the capital stock of a company, who 
knowingly exhibits false, forged, or altered books, papers, vouchers, secur- 
ities, or other instruments of evidence to any public officer or board author- 
ized by law to examine the organization of such company, or to investigate 
its affairs or to allow the increase of capital, with intent to deceive such 
officer or board in respect thereto, shall be guilty of a felony. [L. 11, 
p. 203, § 51.] 


§ 6059-52. Fraudulent Issue of Stocks and Bonds. 

An officer, agent, or other person in the service of any company, formed 
or existing under the laws of this state, or of the United States, or of any 
state or territory thereof or of any foreign government or country, who 
willfully and knowingly with intent to defraud: 

First—Sells, pledges, or issues, or causes to be sold, pledged, or issued; 
or signs or executes, or causes to be signed or executed with intent to sell, 
pledge, or issue, or causes to be sold, pledged, or issued, any certificate or 
instrument purporting to be a certificate or evidence of the ownership of 
any share or shares of said company, or any bond or evidence of debt, or 
writing purporting to be a bond or evidence of debt of such company, with- 
out being first duly authorized by such company, or contrary to the articles 
of incorporation, charter or laws under which such company exists, or in 
excess of the power of such company, or of the limit imposed by law or 
otherwise upon its power to create or issue stock or evidence of debt; or, 

Second—Reissues, sells, pledges, or disposes of, or causes to be reissued, 
sold, pledged, or disposed of any surrendered or canceled certificates or other 
evidence of a transfer of ownership of any such share or shares, shall be 
guilty of a felony. [L. 11, p. 203, § 52.) 


§ 6059-53. Misconduct of Directors of Stock Companies. 
A director of a company, who concurs in any vote or act of the direct- 
ors of such company, or any of them by which it is intended: 
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First—To make a dividend except from the surplus profits arising from 
the business of the company, and in the cases and manner allowed by law; or, 

Second—To divide, withdraw, or in any manner pay to the stockholders, 
or to any of them, any part of the capital stock of the company, or to 
reduce such capital stock in any manner other than as authorized by law; or, 

Third—To discount or receive any note, or other evidence of debt, in pay- 
ment of an installment of capital stock actually called in, and required 
to be paid, or with intent to provide the means of making such payment; or, 

Fourth—To receive or discount any note or other evidence of debt with 
intent to enable any stockholder to withdraw any part of the money paid 
an by him on his stock; or, 

Fifth—To apply any portion of the funds of such company, except sur- 
plus profits, directly or indirectly, to the purchase of shares of its own 
stock, shall be guilty of a gross misdemeanor. [L. 11, p. 203, § 53.] 


§ 6059-54. Misconduct of Officers and Directors of Stock Companies. 
An officer or director of a stock company, who: 

F irst—Issues, participates in issuing, or concurs in the vote to issue any 
increase of its capital stock beyond the amount of the capital stock thereof, 
duly authorized by or in pursuance of law; or, 

Second—NSells, or agrees to sell or is directly or indirectly interested in 
the sale of any share of stock of such corporation, or in any agreement to 
sell the same, unless at the time of such sale or agreement he is either the 
actual owner, or the duly authorized agent for such purpose of the actual 
owner of such shares, shall be guilty of a gross misdemeanor. [L. 11, p. 204, 
§ 54. ] 


§ 6059-55. Directors, Officers, Agents and Employees of Companies—Mis- 
conduct of. | 
A director, officer, agent, or employee of any company who: 

First—Knowingly receives or possesses himself of any of its property, 
otherwise than in payment for a just demand, with intent to defraud, omits 
to make, or to cause or direct to be made, a full and true entry thereof in 
its books and accounts; or, 

Second—Makes or concurs in making any false entry, or concurs in omit- 
ting to make any material entry, in its books or accounts; or, 

Third—Knowingly concurs in making or publishing any written report, 
exhibit or statement of its affairs or pecuniary condition containing any 
material statement which is false, or omits or concurs in omitting any state- 
ment required by law to be contained therein; or, 

Fourth—Having the custody or control of its books, willfully refuses or 
neglects to make any proper entry in the stock-book of such company, as 
required by law, or to exhibit or allow the same to be inspected, and extracts 
to be taken therefrom by any person entitled by law to inspect the same, 
or take extracts therefrom; or, 

Fifth—If a notice of an application for an injunction or other legal pro- 
cess affecting or involving the property or business of such company is served 
upon him, omits to disclose the fact of such service and the time and place 
of such application to the other directors, officers, and managers thereof; or, 
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Sixth—Refuses or neglects to make any report or statement lawfully re- 
quired by a public officer, shall be guilty of a misdemeanor. [L. 11, p. 204, 
§ 55.) 


§ 6058-56. Misconduct at Corporate Elections. 
Any person who: 

First—Being entitled to vote at a meeting of the stockholders of a stock 
company, sells his vote, or issues a proxy to vote, to a person for any sum 
of money or thing of value, except as expressly authorized by law; or, 

Second—Acts as an inspector of election at any such meeting and violates 
an oath taken by him in pursuance of law as such inspector, or violates 
the provisions of an oath required by law to be taken by him as such in- 
spector, or is guilty of any dishonest or corrupt conduct as such inspector, 
shall be guilty of a misdemeanor. [L. 11, p. 205, 8 56.] 


§ 6059-57. False Statement in Application for Insurance. 

Any solicitor, agent, examining physician, or other person, who know- 
ingly and willfully makes a false or fraudulent statement, or representation, 
in or relative to an application for life, accident or health insurance, or 
who makes any such statement for the purpose of obtaining a fee, commis- 
sion, money, or benefit in a company transacting such business under the pro- 
visions of this act, shall be guilty of a misdemeanor. [L. II, p. 206, § 57.] 


§ 6059-58. Present False Proofs of Loss. 
Any person, who, knowing it to be such: 

First—Presents, or causes to be presented, a false or fraudulent claim, 
or any proof in support of such a claim, for the payment of a loss upon a 
contract of insurance; or, | 

Second—Prepares, makes, or subscribes false or fraudulent account, cer- 
tificate, affidavit, or proof of loss, or other document or writing, with intent 
that the same be presented or used in support of such a claim, shall be guilty 
of a gross misdemeanor. [L. 11, p. 206, § 58.] 


§ 6058-59. Destroying Property Insured. 

Any person, who, with intent to defraud or prejudice the insurer 
thereof, willfully burns, or in any manner injures or destroys property, 
which is insured at the time against loss or damage by fire or by any other 
casualty, under such circumstances not making the offense arson, is guilty 
of a gross misdemeanor. [L. 11, p. 206, § 59.] 


§ 6059-60. Persons not Excused from Testifying. 

No person shall be excused from attending and testifying or producing 
any books, papers, or other documents before any court or magistrate, upon 
any investigation, proceeding, or trial, for the violation of any of the pro- 
visions of this act, upon the ground or for the reason that the testimony or 
evidence, documentary or otherwise required of him, may tend to convict 
him of crime or subject him to penalty or forfeiture; but no person shall be 
prosecuted or subject to any penalty or forfeiture for, or on account of any 
transaction, matter or thing concerning which he may so testify or produce 
evidence, documentary or otherwise, and no testimony so given or produced 
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shall be received against him upon any criminal investigation or proceeding. 
[L. 11, p. 206, § 60.] 


§ 6059-61. Presumption of Knowledge of Corporate Condition and Busi- 
ness, and of Assent Thereto by Directors—Definitions. 

It is no defense to the prosecution for the violation of the provisions of 
Sections 6059-50, 6059-51, 6059-52, 6059-53, 6059-54, 6059-55, 6059-56, 
6059-57, 6059-58, 6059-59, and 6059-60, that the company is either an alien, 
a foreign, or a domestic company, if it carries on business or occupies offices 
therefor in this state. 

A director of a company is deemed to have such knowledge of the affairs 
of the company as to enable him to determine whether any act, proceeding, 
Or omission of its directors is a violation of the provisions of either of said 
Sections 6059-50 to 6059-60, inclusive. If present at a meeting of direc- 
tors at which any act, proceeding, or omission of its directors is a violation 
of the provisions of said sections or either of them occurs, he must be deemed 
to have concurred therein, unless he at the time causes or in writing requires 
his dissent therefrom to be entered on the minutes of the directors. If 
absent from such meeting, he must be deemed to have concurred in any 
such violation, if the facts constituting such violation appear on the records 
or minutes of the proceedings of the board of directors, and he remains a 
director of the company for six months thereafter without causing or in 
Writing requiring his dissent from such violation to be entered upon such 
record or minutes. [L. 11, p. 207, § 61.] 


§ 6059-62. Violations to be Reported. 

Every insurance company, agent, solicitor, or broker, and every person 
or party having knowledge of a violation of this act, is required to promptly 
report the facts and circumstances pertaining thereto to the commissioner; 
Which report and the name of the informant shall be held as confidential 
by the commissioner and shall not be made public. [L. 11, p. 207, § 62.] 


§ 6059-63. Annual Meetings. 

Every domestic company shall hold an annual meeting in the month of 
January or February, of its stockholders, if a stock company, or members, 
if a mutual company, for the purpose of receiving the report of its officers 
and trustees, and to elect trustees. Each share of stock in a stock com- 
pany, and each policy-holder in a mutual company, shall be entitled to one 
Vote in the election of trustees, and if unable to attend in person, may 
appoint any stockholder or member his proxy to vote his stock or policy, 
but no officer of said company shall be allowed to vote the proxy of any 
stockholder or member thereof: Providing, however, Officers of stock com- 
panies may so do when the majority of the trustees vote to permit such 
action. [L. 11, p. 208, § 63.] 


§ 6059-64. Insurance Applied to Insured’s Own Interest. 

When the name of a party intended to be insured is specified in a 8 
such insurance can be applied only to his own proper interest. [L. 11, 
p. 208, § 64.] 
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§ 6059-65. Insurance—To Agent or Trustee. 

When insurance is issued to an agent or trustee the fact that his prin- 
cipal or beneficiary is the person really insured is sufficiently indicated by 
describing him as agent or trustee or by other general words in the policy. 
[L. 11, p. 208, § 65.] 


§ 6059-66. Insurance Effected Joint or Company Interest. 

To render an insurance effected by one partner or part owner, appli- 
cable to the interest of his copartner or other part owner, it is necessary that 
the terms of the policy should be such as are applicable to the joint or com- 
pany interest. [L. 11, p. 208, § 66.] 


§ 6059-67. Insured Intended—Must Prove. 
When the description of the insured in the policy is so general that 
it may comprehend any person or class of persons, he, only, can claim the 


benefit of the policy, who can show that it was intended to include him. 
[L. 11, p. 208, § 67.] 


§ 6059-68. Policies Subject to Inspection of Commissioner. 

The commissioner, his deputy, or examiner, shall have the right at any 
time to inspect any policy, covering any risk in this state, and every policy- 
holder shall produce and exhibit any policy in his possession or control when 
required for the inspection of the commissioner, his deputy, or examiner. 
Any person who violates the provisions of this section shall be fined in any 
sum not exceeding one hundred dollars. [L. 11, p. 209, § 68.] 


§ 6059-69. Policy Fee Forbidden. 

It shall be unlawful hereafter for any insurance company or for any 
officer, manager, agent, or other representative of any such company, to 
include in the sum charged or designated in any policy as the consideration 
for insurance, any fee, compensation, charge, or perquisite whatsoever, not 
specified in the policy. When collected, the same shall be reported as 
premium. [L. 11, p. 209, § 69.] 


§ 6059-70. Agent to Report Exact Consideration. 

Every agent or other representative of any insurance company issuing 
a policy on its own behalf in this state, shall report to the company the 
exact consideration charged and written in the policy, as a premium for the 
risk assumed. [L. 11, p. 209, § 70.] 


§ 6059-71. Penalty for Charging Policy Fee. 
Any insurance company violating the provisions of section 6059-69, 
shall be guilty of a gross misdemeanor. [L. 11, p. 209, § 71.] 


§ 6059-72. Penalty for Failure to. Report. 

Any officer, manager, agent, solicitor, or other representative of any in- 
surance company violating the provisions of section 6059-70, shall be guilty 
of a misdemeanor. [L. 11, p. 209, § 72.] 


$ 6059-73. Rating Schedules—Filing—Use. 
Every fire insurance company before it shall receive a license to transact 
the business of making insurance as an insurer in this state, must file in the. 
574 


INSURANCE CODE. 58 6059-73 —6059-75 


office of the insurance commissioner a copy of its rating schedules. Every 
such company and its agents shall observe said rating schedules and shall 
not deviate therefrom in making insurance until amended or corrected rating 
Schedules shall have been filed in the office of the insurance commissioner. 
Any company which shall make fire insurance in this state according to the 
advisory rates, or a stated deviation therefrom, furnished by a rating bureau 
48 provided in the following section, may receive a license to transact the 
business of making fire insurance in this state, without filing a rating 
Schedule, by filing written notice in the office of the insurance commis- 
sioner of its adoption of such advisory rates, stating the deviation there- 
from, if any, at which it will make insurance, which deviation, if any, shall 
be uniformly applied to all purchasers of insurance from such company 
in this state. [L. 11, p. 209, § 73.] 


$ 6059-74. Rating Bureau—Rates. 

Any person or persons or copartnership, resident within this state, 
or a domestic corporation, may organize or maintain a rating bureau, for 
the purpose of inspecting and surveying the various municipalities and fire 
hazards in this state, and the means and facilities for preventing, confining, 
and extinguishing fires, for the purpose of estimating fair and equitable 
rates for insurance, and to furnish to municipalities, owners of property, 
Insurance companies, agents, solicitors, or brokers information and advice 
as to measures to be adopted for the reduction of fire hazards on property 
Within this state, and lessening the cost of insurance thereon. The business 
of conducting a rating bureau in this state is public service in character 
and shall be conducted without profit to any party, except that fair and 
reasonable compensation shall be paid for all services actually rendered, 
and necessary to the business. Every rating bureau shall, before publishing 
or furnishing any rates, file in the office of the insurance commissioner its 
rating schedules, and shall not deviate therefrom until amended or cor- 
rected rating schedules shall have been filed in the office of the insurance 
commissioner. The services of such rating bureau shall be available, equally 
and ratably in proportion to the service rendered, to any and all insurance 
companies, agents, brokers, and property owners. 

Each rating bureau shall keep an accurate and complete record of all 
work performed by it, which record must show all receipts and disburse- 
ments, and be open at all times to the inspection and examination of the 
cOmmissioner, his deputy, or examiner. 

No rating bureau operating under the provisions of this act shall, 
directly or indirectly, examine, stamp, or pass upon any daily report“ of 
Policies issued by any company on property located within this state. 

Any person or party who knowingly violates any provision of this or 
the preceding section shall be punished by a fine of not less than fifty 
dollars nor more than five hundred dollars. [L. 11, p. 210, § 74.] 


§ 6059-75. Unauthorized Companies—Agents—Surplus Line—Service. 
The commissioner, in consideration of the yearly payment of one hun- 
dred dollars, and the furnishing of a bond as hereinafter provided, may 
issue to any citizen in this state, not exceeding fifty in any one city, a 
license revocable at any time, permitting the party named in such license 
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to place or effect insurance upon risks located in this state with insurance 
companies not licensed to do business in this state. No person, firm, or cor- 
poration, shall place, procure or effect insurance upon any risk located in 
this state in any company not licensed to do business in this state, or place, 
procure, or effect insurance in any marine risk destined for or departing 
from any port in this state, until such person, firm, or corporation shall 
have first procured a license from the commissioner as provided in this sec- 
tion, and has furnished a bond to the state of Washington in the penal 
sum of not less than five hundred dollars nor more than two thousand 
dollars, the amount thereof to be fixed by the commissioner, with sureties 
thereon to be approved by the commissioner, conditioned that he or it will 
conduct such business in accordance with the provisions of this section, 
and will pay to the state treasurer through the insurance commissioner’s 
office the taxes provided by this section. Every such agent must keep a 
true and complete record of the business transacted by him, showing: First, 
The exact amount of such insurance; second, the gross premiums charged 
therefor; third, the return premium paid thereon; fourth, the rate of 
premium charged for such insurance upon the different items of the prop- 
erty; fifth, the date of such insurance and terms thereof; sixth, the name 
and address of the company making such insurance; seventh, the name and 
address of the assured, and a brief and general description of the property 
insured, where located, and if a marine risk, the name of the ship, vessel, 
boat, or craft, and voyage covered by such insurance; and such other facts 
and information as the commissioner may direct and require; which record 
shall at all times be open and subject to the inspection and examination 
of the commissioner, his deputy, or examiner. 

Every policy procured and delivered under the provisions of this sec- 
tion shall have stamped upon it and be imitialed by the agent clearing the 
same in this state, the following: This policy is registered and delivered 
at ——, Washington, this day of , 19—, under the provisions of 
section seventy-five of chapter , of the Session Laws of the State of 
Washington for nineteen hundred eleven.“ 

Every agent who places, procures, effects, or delivers any insurance or 
insurance policy, as provided in this section, shall annually on or before 
the fifteenth day of February in each year, make and file with the com- 
missioner a verified statement upon a form to be prescribed and furnished 
by the commissioner, which shall exhibit the true amount of all such business 
transacted by such agent during the year ending on the thirty-first day of 
December next preceding the making of such annual statement, showing the 
gross amount of each kind of insurance, the gross premiums charged for 
such insurance, the aggregate amount of returned premiums paid to the 
insured, the amount of the net premiums, and such other facts and informa- >- 
tion as the commissioner may prescribe and require. 

The commissioner shall file a copy of such verified statement with the 
state treasurer, and the agent making such statement shall pay to the state 
treasurer, through the commissioner’s office, the same tax that is required 
of admitted companies, which tax shall be due and payable on the first 
day of March succeeding the filing of such statement. 

Before any insurance, except marine insurance, shall be procured or 
effected, under or by virtue of said license, there shall be executed by such 
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licensed agent and by the party or his authorized agent desiring insurance, 
an affidavit which shall be filed with the commissioner within thirty days 
after the procuring of such insurance. Such affidavit shall set forth that 
the party desiring insurance is, after diligent effort, unable to procure the 
insurance required to protect the property owned or controlled by him, from 
the companies licensed to transact business in this state. Every company 
making insurance under the provisions of this section, shall be deemed and 
held to be doing business in this state as an unlicensed company and may 
be sued upon any cause of action, arising under any policy of insurance 
so issued and delivered by it, in the superior court of the county where 
the agent who registered or delivered such policy resides, or transacts busi- 
ness, by the service of summons and complaint made upon such agent for 
such company. Any such agent, being served with summons and complaint 
in any such cause, shall forthwith mail such summons and complaint, or a 
true and complete copy thereof, by registered letter with proper postage 
affixed, properly addressed to the company sued, and such company shall 
have forty days from the date of the service of such summons and complaint 
upon said agent in which to plead, answer or defend any such cause; upon 
service of summons and complaint being had upon such agent for such com- 
pany the court in which such action is begun shall be deemed to have duly 
acquired jurisdiction in personam of the defendant company so served. 

Every such agent who fails or refuses to make and file said annual 
statement, and to pay the taxes required ta be paid thereon, prior to the first 
day of April after such tax is due, shall be liable for a fine of twenty-five 
dollars for each day of said delinquency, beginning with the first day of 
April, and said tax may be collected by distraint, or such tax and such fine 
may be recovered by an action, to be instituted by the commissioner, in the 
name of the state, the attorney general representing him, in any court of 
competent jurisdiction, and the fine, when so collected, shall be paid to the 
state treasurer, and placed to the credit of the general fund. If any such 
agent shall fail to make and file said annual statement and pay the said 
taxes, or shall refuse to allow the commissioner to inspect and examine his 
records of the business transacted by him, pursuant to this section, or keep 
such records in manner as required by the commissioner, or shall refuse or 
neglect to immediately notify the insurance company for whom he has 
placed, registered, or delivered a policy, of the commencement of any action 
or proceeding in any court in this state against such company, the license 
of such agent shall be immediately revoked by the commissioner, and no 
license shall be issued to such 4gent within one year from the date of such 
revocation, nor until all taxes and fines are paid and the commissioner shall 
be satisfied that full compliance with the provisions of this section will be 
had. [L. 11, p. 211, § 75.] 


§ 6059-76. Business to be Placed with Solvent Companies—Penalties. 
Every agent, or broker, transacting business under the provisions of the 

preceding section shall ascertain the financial condition of each company 

before he procures a policy of insurance from or places any insurance with 

such company. Any such agent, or broker, who shall knowingly place any 

insurance except marine with, or procure any insurance from, any insurance 

company whose unimpaired capital and surplus assets, after providing a 
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reinsurance reserve on the pro rata basis, are less than two hundred thou- 
sand dollars, or from any insurance company, other than a stock company, 
whose cash assets are less than one hundred and fifty thousand dollars, of 
which amount not less than fifty thousand dollars must be net surplus, after 
providing for a reinsurance reserve on the pro rata basis, shall be fined in 
any sum not less than twenty-five dollars, nor more than two hundred and 
fifty dollars, and his license shall be immediately revoked by the commis- 
sioner, and no license shall be issued to such agent within two years from 
the date of revocation for such cause. [L. 11, p. 214, § 76.] 


§ 6059-77. Examinations—Expense—How Paid. 

The expense of every examination, or other investigation of the affairs 
of any insurance company, doing business in this state, which the commis- 
sioner is by law authorized or required to investigate or examine, shall be 
paid by the state out of the general fund. The commissioner, his deputy, 
or examiner, in making such investigation or examination, shall be allowed 
only his actual traveling and necessary expenses required by such examina- 
tion, and shall not charge any fee, nor receive any compensation, for such 
examination other than the salary allowed by law. In cases where the exam- 
ination is made by other than an employee of the department he shall be 
compensated for his services in addition to the expenses as stated herein. 
The commissioner, his deputy, or examiner, upon making such examination 
or investigation, shall prepare an itemized statement of the expenses in- 
volved in making such examination, and upon the presentation of such 
vouchers to the state auditor, properly signed by the person making such 
examination and countersigned by the commissioner, the state auditor is 
hereby authorized to draw his warrants against the general fund in the same 
manner in which warrants are drawn for the payment of other bills: Pro- 
vided, That the provisions of this section shall apply to those companies only 
that are required to pay tax on their premium income. 

Any company not required to pay taxes on its premium income shall 
pay the expense of any examination required by law. [L. 11, p. 215, § 77.] 


§ 6059-78. Policies may be Issued in Other States. 

Any domestic insurance company doing business in any other state may 
frame and issue policies in such other states in accordance with the laws 
thereof, anything in its articles of incorporation or by-laws to the contrary 
notwithstanding. [L. 11, p. 216, § 78.] 


§ 6059-79. Existing Companies — Continue. 

Every domestie insurance company previously organized, and licensed 
to transact insurance business in this state at the time this act goes into 
effect, is hereby recognized as an existing company, and shall have the mght 
to continue such business under the provisions of this act: Provided, That 
such company whose capital does not meet the requirements of this act shall 
have four years from the first day of January, nineteen hundred and twelve, 
in which to conform to the requirements of this act relating thereto. [L. 11, 
p. 216, § 79; L. 13, p. 318, 1.] 

See note to section 6059-84. late glass insurance business, to continue 


This section does not authorize a fire in- issuing both fire and plate glass insurance 
surance company formerly doing also a in violation of the act, especially in view of 
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2 further proviso expressly excepting pre- plication against any other exception not 
existing life companies from restrictions expressed: State ex rel. North Coast Fire 
against issuing both life, accident, health Ins. Co. v. Schively, 68 Wash. 148, 122 Pac. 
and liability insurance, the specific excep- 1020. 

tion in favor of life companies being an im- | 


§ 6059-80. Policy Requirements—In Effect—When. 

Every insurance company admitted and doing business in this state, 
at the time this act goes into effect, shall have until the first day of January, 
nineteen hundred and twelve, in which to comply with the requirements of 
this act relating to policies or contracts of insurance. [L. 11, p. 216, § 80.] 


§ 6059-81. Retiring Companies—Approval of Reinsurance. 

No insurance company, impaired, insolvent, or retiring from business 
in this state, shall reinsure its business in this state until its plan to effect 
such reinsurance shall have been first submitted to the commissioner, and 
approved by him, and no such reinsurance shall be effected in a company not 
admitted to this state. In effecting such reinsurance, the reinsuring com- 
pany shall become liable to the original insured, for any loss or damage 
occurring under the policies reinsured, and shall, within a reasonable time, 
replace such policies with its own, or by indorsement thereon acknowledge 
liability thereunder; and, in case of cancellation, shall be liable to the orig- 
inal insured for all return premiums. [L. 11, p. 217, § 81.] 


§ 6059-82. Liability of Stockholders. | 

Each stockholder of a domestic insurance company shall be individually 
and personally liable, equally and ratably, and not one for another, for all 
contracts, debts and engagements of such company accruing while they re- 
main such stockholders, to the extent of the amount of their stock therein 
at the par value thereof, in addition to the amount invested in such shares. 
The assets of such company shall be first applied in the payment and dis- 
charge of the debts and liabilities of the company and the remainder thereof 
remaining unpaid shall be paid by the stockholders, equally and ratably, and 
not one for another. [L. 11, p. 217, § 82.] 


§ 6059-83. Insurance Olassifled. 
All insurance business in this state is hereby classified as follows: 

(1) Fire and marine insurance, upon buildings and other property against 
loss or damage by fire, lightning, wind storms, cyclones, tornadoes, hail, or 
earthquakes, water from the breakage or leakage of sprinklers, pumps, or 
other apparatus erected for extinguishing fires, and water-pipes; and against 
accidental injury to such sprinklers, pumps or other apparatus; and against 
loss or damage arising from the prevention or suspension of rent or use and 
occupation of any building, plant or manufacturing establishment due to 
the hazard or peril insured against; and upon vessels, boats, cargoes, goods, 
merchandise, freight and other property against loss or damage by the risks 
of lake, river, canal and inland transportation and navigation, including 
insurance upon automobiles, whether stationary or being operated under their 
Own power, and reinsurance of any risks taken in this class; but not upon 
ocean marine risks, and other casualty insurance risks. 

(2) Marine insurance, being ocean and inland risks, transportation and 
automobiles, but not including any other casualty insurance as hereinafter 
provided. 
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(3) Life insurance, being [including] endowments and annuities, but not 
including health. or accident or sickness insurance or any other casualty 
insurance as hereinafter provided. 

(4) Accident insurance, and either sickness or health insurance being 
Insurance against injury, disablement, or death resulting from travel or 
general accident, and against disablement resulting from sickness; and every 
insurance appertaining thereto. 

(5) Fidelity and surety insurance, being the guaranteeing of persons 
holding the places of public or private trust; guaranteeing the performance 
of contracts other than insurance policies; or guaranteeing and executing all 
bonds, undertakings and contracts of suretyship. 

(6) Liability insurance, being all insurance against loss or damage result- 
ing from accident to or injury, fatal or nonfatal, suffered by an employee 
or other person and for which the insurer is liable. 

(7) Plate-glass insurance, being all insurance against breakage of glass, 
whether local or in transit. 

(8) Boiler and machinery insurance, being insurance upon steam boilers 
and upon pipes, engines and machinery connected therewith and operated 
thereby, against explosion and accident, and against loss or damage to life, 
person or property, resulting therefrom. 

(9) Burglary insurance, being insurance against loss by burglary, house- 
breaking or theft. 

(10) Sprinkler insurance, being insurance against loss or damage by water 
to any goods or premises arising from the breakage or leakage of sprinklers 
or water-pipes. 

(11) Credit insurance, being insurance, or guaranty either by agreement 
to purchase incollectible [uncollectable] debts, or otherwise to insure against 
loss or damage from the failure of persons indebted or to become indebted 
to the insured, or to meet existing or contemplated liabilities. 

(12) Title insurance, insuring or guaranteeing owners of property or 
others interested therein, against loss by encumbrance, or defective titles, or 
adverse claim to title, either together with or without examination of title or 
furnishing information relative thereto. 

(13) Team and vehicle insurance, being insurance against loss, damage or 
legal liability for loss, because of damage to property or persons caused by 
the use of teams or vehicles operated by power not generated in or upon the 
vehicle, whether by accident or collision, and including insurance against 
theft of the whole or any part of any vehicle. The term vehicle, as herein 
used, includes elevators and bicycles. 

(1314) Motor vehicle insurance, being insurance on motor vehicles oper- 
ated by power generated within or withon such vehicles, except those operat- 
ing on water or on rails, against loss or damage or loss of use of or to the 
vehicle, furnishings, tools, appliances and equipment; or legal liability for 
loss or damage to persons or property resulting through the operation of the 
vehicle; caused by fire, self-ignition and explosion, theft, collision, or other 
insurable hazards, including all hazards incident to transporting such vehicle 
by land or by water. 

(14) Miscellaneous insurance, being insurance upon any risk not included 
within or under either of the foregoing classes, and which is a proper sub- 
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ject of insurance, not prohibited by law or contrary to sound public policy. 
[L. 11, p. 217, § 83; L. 13, p. 318, § 2.] 

A domestic fire insurance company has no surance companies to other classes of insur- 
right to issue plate glass insurance after the ance (marine and team and vehicle in- 
adoption of the insurance code, in view of surance): State ex rel. North Coast Fire 


this and the next section, dividing insurance Ins. Co. v. Schively, 68 Wash. 148, 122 Pac. 
companies into classes, and limiting fire in- 1020. 


§ 6059-84. Class or Classes of Insurance Permitted. 

Any insurance company having the required amount of capital, or assets, 
when permitted by its articles of incorporation or charter, may be authorized 
and licensed by the commissioner to make insurance in this state under 
one or more of the classes prescribed in the several paragraphs in section 
6059-83, as follows: 


(1) Fire and Inland Marine Companies; Qualifications.—No stock com- 
pany shall make insurance in this state under class one of section 6059-83, 
without having capital stock of at least two hundred thousand dollars, of 
which not less than one-half must be paid in in cash or like securities au- 
thorized by this act, and the remainder, in cash or like securities, paid 
within one year after the company is incorporated, and a surplus of not 
less than fifty thousand dollars, nor shall such company make insurance 
in this state, in any other of said classes of insurance specified in said sec- 
tion, except in classes two, seven, ten and thirteen and one-half; and is not 
to make insurance in class two or thirteen and one-half without having ad- 
ditional capital of at least one hundred thousand dollars for each of said 
classes, and is not to make insurance in classes seven, ten and thirteen and 
one-half (excepting against the hazard of injury to persons) in addition 
to class one without having additional capital of at least fifty thousand dol- 
lars; or in addition to classes one and two without having a capital stock 
of at least three hundred and fifty thousand dollars. 


(2) Marine Insurance Company; Qualificatrtons.—No stock insurance com- 
pany shall make insurance in this state under class two of section 6059-83 
without having a capital stock of at least one hundred thousand dollars 
fully paid and a surplus of not less than fifty thousand dollars, nor shall 
such company make insurance in this state in any other of said classes of 
insurance excepting in classes one and thirteen and one-half (excepting 
against the hazard of injury to persons); nor make insurance in class one 
without having additional capital of at least one hundred thousand dollars; 
nor make insurance in class thirteen and one-half (excepting against the 
hazard of injury to persons) in addition to class two without having addi- 
tional capital of at least fifty thousand dollars, nor in addition to classes 
one and two without having a capital stock of at least three hundred and 
fifty thousand dollars. | 


(3) Infe Insurance Companies; Qualifications—No stock insurance com- 
pany shall make insurance in this state under class three of section 6059-83 
without having a capital stock fully paid of at least one hundred thousand 
dollars with a surplus of not less than fifty thousand dollars, nor shall 
such company make insurance in this state in any other of said classes of 
Insurance except in classes four and six; nor to make insurance in class 
four without having additional capital of at least fifty thousand dollars; 
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nor to make insurance in class six without having additional capital of at 
least two hundred thousand dollars; nor to make insurance in classes four 
and six without having additional capital of at least two hundred and fifty 
thousand dollars. 


(4) Title Insurance Companies; Qualificattons—No company shall issue 
contract of guaranty or title insurance in this state, under class twelve of 
section 6059-83, until and unless it deposit and maintain on deposit through 
the office of the insurance commissioner, with the state treasurer, a guaranty 
fund in securities authorized by this act as legal investments for the capl- 
tal or funds of insurance companies, in amounts as follows: (a) In coun- 
ties having a population of five hundred thousand or more as evidenced 
by the last official census of the United States or of the state of Washington, 
the guaranty fund shall be not less than two hundred thousand dollars; (b) 
In counties having a population of not less than three hundred thousand nor 
more than five hundred thousand as evidenced by said census, the guaranty 
fund shall not be less than one hundred and fifty thousand dollars; (c) In 
counties having a population of not less than one hundred and fifty thousand 
nor more than three hundred thousand, as evidenced by said census, the 
guaranty fund shall not be less than one hundred thousand dollars; (d) In 
counties having a population of not less than one hundred thousand nor more 
than one hundred and fifty thousand, as evidenced by said census, the guar- 
anty fund shall be not less than seventy-five thousand dollars; (e) In coun- 
ties having a population of not less than sixty thousand nor more than one 
hundred thousand, as evidenced by said census, the guaranty fund shall be 
not less than fifty thousand dollars; (f) In counties having a population of 
not less than thirty-five thousand nor more than sixty thousand, as evidenced 
by said census, the guaranty fund shall be not less than twenty-five thousand 
dollars; (g) In counties having a population of not less than fifteen thousand 
nor more than thirty-five thousand, as evidenced by said census, the guaranty 
und shall be not less than fifteen thousand dollars; (h) And in counties hav- 
ing a population of less than fifteen thousand, as evidenced by said census, 
the guaranty fund shall be not less than ten thousand dollars. Any company 
authorized to issue contracts of guaranty, or title insurance in any county 
of this state shall be permitted and authorized to issue contracts of guaranty 
and title insurance in one or more other counties of this state: Provided, Its 
guaranty fund on deposit with the state treasurer is equal to the maximum 
amount hereinbefore required of a company issuing contracts of guaranty 
or title insurance in any of such counties: Provided further, If any company 
shall have complied or shall thereafter comply with the provisions of this act 
for the county in which it has its principal place of business no other com- 
pany authorized to issue contracts of guaranty or title insurance in any other 
county of this state shall be permitted to issue contracts of guaranty or title 
insurance therein after the expiration of its certificate of authority then held 
unless it has deposited or shall thereafter deposit with the state treasurer 
through the office of the insurance commissioner securities in addition to 
those then required of such company in the same amount as required for such 
county: Provided further, That when any company authorized to issue con- 
tracts of guaranty or title insurance in any county of the state shall have 
and maintain on deposit with the state treasurer a guaranty fund in securi- 
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ties authorized by this act in the total amount of two hundred thousand dol- 
lars, such company shall be permitted and authorized to issue contracts of 
guaranty and title insurance in all of the counties of this state: Provided 
further, That nothing herein contained shall prevent any company author- 
ized to issue contracts of guaranty or title insurance in any county of this 
state from underwriting or reinsuring in whole or in part contracts of guar- 
anty or title insurance by any other company. The provisions of this act 
shall in no wise be interpreted to apply to persons, copartnerships, or corpo- 
rations engaged in the business of preparing and issuing abstracts of, but 
not guaranteeing or insuring, title to property and certifying to the correct- 
ness thereof. 


(5) Fidelity and Surety Insurance Companies; Qualifications.—No stock 
Insurance company shall make insurance in this state under class five of 
section 6059-83 without having a capital stock fully paid of at least two 
hundred thousand dollars and a surplus of not less than one hundred thou- 
sand dollars, nor shall such company make insurance in this state in any 
Other of said classes of insurance specified in section 6059-83, excepting 
classes four, six, seven, eight, nine, ten, eleven, thirteen, thirteen and one- 
half, and fourteen; and it shall not make insurance in classes six or thirteen 
and one-half without having additional capital of at least one hundred thou- 
sand dollars for each of said classes; such company may make insurance in 
classes seven, eight, nine, ten, eleven, thirteen, thirteen and one-half (except- 
ing against the perils of fire), and fourteen when it has additional capital 
of at least fifty thousand dollars. 


(6) Inability Insurance Companies; Qualifications.—No stock insurance 
company shall make insurance in this state under class six of section 6059-83 
without having a capital stock of at least two hundred thousand dollars 
fully paid and a surplus of not less than one hundred thousand dollars; nor 
shall such company make insurance in this state in any other of said classes 
of insurance specified in this section except in classes four, five, seven, eight, 
nine, ten, eleven, thirteen, thirteen and one-half and fourteen; and it shall 
not make insurance in classes five or thirteen and one-half without having 
additional capital of at least one hundred thousand dollars for each of said 
classes. Such company may make insurance in one or all of the following 
classes: four, seven, eight, nine, ten, eleven, thirteen, thirteen and one-half 
(excepting against the perils of fire), or fourteen when it has additional 
capital of at least fifty thousand dollars. 


(614) Motor Vehicle Insurance Companies; Qualifications.—No stock in- 
surance company shall make insurance in this state under class thirteen and 
one-half of section 6059-83 without having a capital stock of at least 
two hundred thousand dollars fully paid and a surplus of not less than one 
hundred thousand dollars. 


(7) Other Companies; Requirements.—No stock insurance company shall 
make insurance in this state in either of the following classes specified in sec- 
tion 6059-83, four, seven, eight, nine, ten, eleven, thirteen and fourteen, 
without having a capital stock of at least one hundred thousand dol- 
lars fully paid and a surplus of not less than twenty-five thousand dollars, 
nor shall such company make insurance in more than one of said classes 
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unless it shall have additional capital of not less than fifty thousand dollars: 
Provided, however, That the requirement of a surplus as provided in this 
section shall only apply to domestic insurance companies organizing and 
commencing to transact the business of making insurance and that such 
companies may use such surplus in establishing the company in business 
without impairment of the company. 


(8) Assessment. Mutual—Fraternal Companies.— The provisions of this 
section shall not apply to life or fire insurance companies operating on the 
mutual, or assessment, or fraternal plan. [L. 11, p. 219, § 84; L. 13, p. 321, 
$ 3.] | 


Section 6059-79 of the insurance code, 
having provided that domestic corporations 
previously organized having à certain 
amount of capital may continue to transact 
their business under the provisions of the 


section 79,” does not authorize such double 
business by foreign companies previously 
doing business in this state, since the pro- 
viso and exemption of section 6059-79 is ex- 
pressly restricted to domestic companies 


only: State ex rel. Aetna Life Ins. Co. v. 


act, the clause in this section prohibiting 
b Schively, 68 Wash. 503, 123 Pac. 784. 


all companies from engaging in both a life 
and liability business except as provided in 


§ 6059-85. Incorporation of Companies. 

The following number of citizens of the United States, two-thirds of 
which number shall be residents of the state of Washington, may incorpo- 
rate a company as follows: For a stock company, not less than five; for a 
mutual company, not less than ten; for an organization on the plan known 
as Lloyds, not less than twenty; for an organization of ‘‘Inter-Insurers,’’ 
not less than twenty-five; for one or more of the purposes specified in section 
6059-83 by making and subscribing written articles of incorporation in 
quadruplicate and acknowledging the same before an officer authorized to 
take acknowledgment of deeds, and after having the same approved by the 
commissioner, by filing one of such articles in the office of the secretary 
of state, another in the ofiice of the insurance commissioner, another in 
the office of the auditor of the county in which the principal office of the 
company is to be located, and retaining the fourth in the possession of the 
company, which articles shall state: 

First. The names and the addresses of the incorporators. 

Second. The name of the company. , 

Third. (a) The object for which the company is formed; (b) whether it 
is a stock or mutual company, and if a mutual company, whether it will 
insure on the cash premium or assessment plan; (c) the class or classes of 
risks wherein it will make insurance, according to the divisions made in 
this act. | 

Fourth. (a) If a stock company, the amount of the capital stock, and the 
number of shares, which shall be of the par value of one hundred dollars 
each; (b) if it be.a mutual company, the minimum and maximum liability 
of its members or policy-holders for the payment of losses occurring under 
its policies, which liability shall be not less than two nor more than six times 
the amount of the premium usually charged by solvent stock insurance com- 
panies for insuring like or similar risks for the same term, and if that pre- 
mium is not known, then the premium used shall be according to either the 
‘‘Dean’’ schedule or the Universal Mercantile’’ schedule for fire risks, and 
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such schedule for other class or classes of risks as may be approved by the 
commissioner. 

Fifth. The time of its existence, not to exceed fifty years: Provided, That 
this limit of existence shall not apply to any life insurance company. 

Sixth. The number of trustees or directors, which shall not be less than 
five nor more than eleven, and their names and addresses, who shall manage 
the affairs of the company for such length of time, not less than two nor more 
than six months, as may be designated in such articles of incorporation. 

Seventh. The name of the city or town in which the principal place of 
business of the company is to be located in this state, and in what country 
or countries it intends to transact business. 

Amendments may be made to the articles of incorporation of a stock 
company, by a majority vote of its trustees or directors, and the vote or 
written assent of two-thirds of the capital stock of the company, and, if a 
mutual company, by the majority vote of its trustees or directors and the 
vote or written assent of two-thirds of the members or policy-holders of such 
company. If the written assent of two-thirds of the capital stock of a stock 
company, or members or policy-holders of a mutual company has not been 
obtained, then the vote of the said stock, or of said members may be taken, 
at any regular meeting of the stockholders or members called for that pur- 
pose in the manner provided. in the by-laws of such company for special meet- 
ings of stockholders or members. 

The president and secretary of said company shall certify said amend- 
ments in quadruplicate under the seal of said company to be correct, and 
shall file and keep the same as in the case of original articles of incorpora- 
tion, and from the time of filing said amendments such company shall have 
the same powers, and the stockholders thereof shall be subject to the same lia- 
bilities as if said amendments had been embraced in the original articles of 
incorporation. A policy-holder in a mutual insurance company has the same 
character of interest and occupies the same relation to the company as the 
stockholder has and occupies to a stock insurance company. 

Nothing in this section shall be construed to cure or amend any defect 
existing in any articles of incorporation in that such articles did not set forth 
the matters required to make the same valid at the time of filing, nor to cure 
or amend any defect in the execution thereof. The time of existence of such 
company shall not be extended by amendments beyond the time fixed in the 
original articles of incorporation. 

No such company shall take the name of a domestic company theretofore 
organized, nor that of an alien or foreign company admitted to this state, nor 
one so nearly resembling that of either as to be misleading. The expenses 
of incorporation and organization, including the placing of thé capital stock 
of any such company incorporated after January first, 1911, shall not exceed 
seven and one-half per centum of the par value of the stock actually sold. 
[L. 11, p. 223, § 85.] 


§ 6059-86. Mutual Companies—Qualifications. 

No domestic mutual insurance company hereafter formed under the laws 
of this state shall be authorized to transact business as an insurer until it 
shall have first qualified itself as follows: 
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First. If it is formed to transact as insurer, a general fire insurance busi- 
ness on the cash premium plan, it must have bona fide written applications 
severally signed by applicants for fire insurance for one year, and, on risks 
usually written for a term, not more than five years, from residents of this 
state, on property owned by the applicant, situate within this state, in sepa- 
rate risks of not to exceed two thousand dollars each, amounting in the aggre- 
gate to not less than five hundred thousand dollars; and must have, own, and 
possess in its own name and exclusive right premiums actually received in 
eash, to an amount of at least eight thousand dollars and six thousand dollars 
must be on hand above all liabilities except reinsurance reserve, estimated 
on the pro rata basis, and premium liability due in installments as demanded, 
severally and unconditionally executed and delivered by a solvent applicant 
for the insurance he applies for, all in the aggregate amount, unimpaired, 
of not less than twenty-five thousand dollars: Provided, That when a mutual 
fire insurance company accumulates from its underwriting and earnings cash 
assets of not less than two hundred thousand dollars, of which amount not 
less than one hundred thousand dollars shall be surplus assets which it must 
maintain in securities deposited as required of domestic stock insurance com- 
panies, and while it maintains such surplus assets on deposit it may issue its 
policies without liability on the part of ita policy-holders, other than to pay 
the amount of the premium stated in the policy, and which premium shall 
be not less than the premium charged by solvent stock companies for insuring 
similar risks. The company may classify its risks according to the various 
hazards covered, and any saving experienced by the company in loss ratio, 
expense of management, or from any other source, may be returned to the 
policy-holders in the various classifications, according to the experience of 
the company in said classes and as determined by the board of directors of 
the company: Provided, That such saving must be apportioned equitably 
among the policy-holders in the classifications in which it is actually earned. 

Second. If it is formed to transact, as insurer, a fire insurance business 
under the cash premium plan on one stated specific kind or class of manufac- 
turing, mercantile, or other business or property, it must have bona fide writ- 
ten applications severally signed by applicants for fire insurance for one year 
on property owned by the applicant and situate within this state in separate 
risks of not to exceed two thousand dollars each, amounting in the aggre- 
gate to not less than three hundred thousand dollars; and must have, own, 
and possess in its own name and exclusive right, premiums received in cash 
to an amount of at least eight thousand dollars and six thousand dollars must 
be on hand, above all liabilities, except reinsurance, reserve, and premium 
hability, settled by premium notes due in installments as demanded, sever- 
aliy and unconditionally executed and delivered by a solvent applicant for 
the insurance he applies for to the aggregate amount of not less than twenty- 
five thousand dollars: Provided, That when any ten or more persons, part- 
nerships, corporations, or associations engaged in a like class of manufactur- 
ing, mercantile or other business shall have organized a company hereunder, 
it may begin to issue policies under such conditions as may be provided by 
the board of trustees or managing board thereof, and shall be approved by 
the commissioners. 

Third. If it is formed to transact as insurer, a general fire insurance busi- 
ness on the assessment plan, it must have bona fide written applications sev- 
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erally signed by applicants for fire insurance for one year, and, on risks 
usually written for a term, not more than five years, from residents of this 
state on property owned by the applicant situate within this state in separate 
risks of not to exceed twelve hundred and fifty dollars each, and amounting 
in the aggregate to not less than five hundred thousand dollars; and must 
have, own, and possess in its own name and exclusive mght premiums on the 
insurance applied for, of which not less than fifty per centum thereof must 
be paid in cash to the aggregate amount of not less than four thousand dol- 
lars, which sum shall be on hand, above liabilities except reinsurance reserve, 
and the remainder and additional premium liability of the applicant must 
be paid as provided in the by-laws of the company: Provided, That any 
domestic fire insurance company doing business on the assessment plan and 
composed exclusively of members of a specified fraternal society, which con- 
ducts its business and secures its membership on the lodge system, having 
ritualistic form of work and ceremonies in such society shall be exempt from 
the provisions of this act governing the amount of insurance a company may 
carry on a single risk, financial qualifications, annual meeting, taxes, fees, and 
licenses, except that it shall pay for its annual license and filing its annual 
statement the sum of ten dollars. 

Fourth. If it is formed to transact as insurer a fire insurance business on 
the assessment plan outside of incorporated towns in this state, it must have 
bona fide written applications severally signed by applicants for fire insur- 
ance for one year, and, on risks usually written for a term, not more than 
five years, from residents of this state on property owned by the applicant 
situate within this state in separate risks of not to exceed fifteen hundred 
dollars each, amounting in the aggregate to not less than two hundred thou- 
sand dollars; and must have, own, and possess in its own name and exclusive 
right premiums on the insurance applied for of which not less than fifty per 
centum thereof must be paid in cash and to be on hand above liabilities except 
reinsurance reserve, and the remainder, and the additional premium liability 
of the applicant must be paid as provided in the by-laws of the company. 

Fifth. If it is formed to transact business as inter-insurers only between 
the parties forming the company and all parties who shall become members 
and inter-insurers therein, no such company shall be formed nor transact any 
business as insurers until not less than twenty-five persons or parties, each 
of whom must be worth in his or its own right not less than twenty thousand 
dollars above all liabilities, in property located within this state, such fact 
to be determined by the commissioner, and in determining the same he may 
take the verified statement of such parties, and the signed reports of a repu- 
table commercial agency having upwards of one hundred thousand sub- 
scribers, which persons or parties shall first prescribe and adopt the terms and 
conditions upon which they will be governed: and become inter-insurers each 
with the other, and each shall be individually liable with every other solvent 
member of such company to ratably pay and discharge all losses and legal 
claims accruing against such company: Provided, That the terms and condi- 
tions prescribed, adopted and entered into by such persons in becoming inter- 
insurers shall embrace the terms and conditions which experience of similar 
companies has found to be efficient and adequate to promptly and equitably 
pay and discharge its obligations of which the commissioner shall be the 
judge: Provided further, That the provisions of this paragraph shall only 
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apply to inter-insurers associations hereafter organized or hereafter applying 
for admission and authority to transact business in this state as inter-insurers. 

Sixth. If it is formed to transact business as insurer in this state upon the 
plan known as Lloyds, no such company shall be formed with less than 
twenty-persons or copartnerships, citizens of the United States and two-thirds 
of them residents of this state, each of whom must be worth not less than 
twenty thousand dollars above all liabilities in real property and securities 
such as an insurance company is authorized to invest its capital and funds 
in as provided in this act, such fact to be determined by the commissioner 
and in determining the same he may take the verified statement of such par- 
ties dnd the signed reports of a reputable commercial agency having upwards 
of one hundred thousand subscribers, which persons or parties shall first pre- 
scribe and adopt the terms and conditions upon which they will be governed 
and become insurers. If such company be formed to transact business as 
insurer as specified in class one of section 6059-83 it must have not less 
than one hundred fifty thousand dollars, in bona fide unimpaired as- 
sets in excess of all liabilities, of which assets not less than seventy-five thou- 
sand dollars must be in cash and securities such as the funds of an insurance 
company may be invested in as provided in this act, and the remainder of 
said assets must consist of cash or such authorized securities, or the legal 
promissory notes severally made, signed, and delivered by solvent parties pay- 
able to the company whenever required for the payment and discharge of 
losses or legal obligations accruing against such company; and where notes 
are used to make up the amount of said assets the commissioner shall deter- 
mine the sufficiency of each note, and he shall have the right to require that 
the payment of any note shall be secured by good and sufficient collateral, 
and it shall be his duty to require ample security to be furnished for the pay- 
ment of such note when the makers thereof are not personally known by him 
to be solvent and good for the payment of the same. Such company shall 
deposit not less than two-thirds of its assets and keep the same on deposit 
through the insurance commissioner's office with the state treasurer in the 
same manner as deposits are required to be made and kept by stock insurance 
companies as provided in this act. 

Such company may make insurance in any other class specified in said 
section 6059-83 when permitted by the commissioner upon furnishing addi- 
tional assets of the kind herein specified in the amounts required of a stock 
insurance company to make insurance in like classes as provided by this 
act. 

The plan, terms, and conditions prescribed and adopted by such com- 
pany must be such as the experience of similar companies has found to be 
efficient and adequate to promptly and equitably pay and discharge its obli- 
gations and successfully conduct its business, of which the commissioner shall 
be the judge. IL. 11, p. 226, § 86.] 


§ 6059-87. Mutual Company—By-laws. 

The directors of a mutual insurance company shall adopt such by-laws, 
not in conflict with the laws of this state, as they may deem proper for the 
government of its officers and the conduct of its business. Said by-laws shall 
provide for the liability of its members or policy-holders for the payment of 
its losses and expenses, which lability, including the amount of the premium, 
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shall not be less than two times the amount of the premium nor more than 
six times the amount of the premium charged by solvent stock companies for 
like risks and terms. The by-laws shall limit the expenses to not more than 
forty per centum of the net premiums charged and collected for insurance, 
which expense must include all sums paid by the insured for his insurance 
including any membership, policy, survey, or inspection fee, or other fee or 
charge, if any. [L. 11, p. 231, § 87.] 


§ 6059-88. Qualifications —Foreign—Alien—Mutuals. 

No alien, or foreign mutual insurance company shall be licensed to make 
insurance in this state until it shall have accumulated from its underwriting 
business and earnings surplus assets of not less than one hundred thousand 
dollars, and shall have a reinsurance reserve computed on a pro rata basis, 
which surplus assets, if an alien, shall be maintained on deposit in a deposi- 
tary or depositaries for insurance company funds in some state or states of the 
United States. Such company shall not carry insurance on a single risk for 
an amount in excess of ten per centum of its surplus assets, as shown by the 
last report to the insurance commissioner, without protecting such excess by 
reinsurance in a solvent company. [L. 11, p. 231, § 88.] 


§ 6059-89. Impairment—Reduction of Capital Stock. 

When the capital stock of any domestic insurance company shall be im- 
paired, it may reduce its capital stock as provided herein to such an amount 
as shall be justified by its assets; but no part of its assets shall be distributed 
to its stockholders, and no reduction shall be made except upon the vote of 
the stockholders approved by at least two-thirds of the directors and certified 
under the corporate seal by the secretary, a duly certified copy of which shall 
be filed in the office of the secretary of state, and in the office of the insurance 
commissioner, and in the office of the auditor of the county in which the prin- 
eipal office of the company is located, and one retained at the principal office 
of the company. The directors, after such reduction of capital, may require 
each stockholder to surrender his stock, and, in lieu thereof, may issue a new 
sertificate for such number of shares as he shall be entitled to: Provided, That 
the capital of such company when so reduced shall not be less than the mini- 
mum capital required of a company to transact like business in this state. 
[L. 11, p. 232, § 89. ] 


§ 6059-90. Increase of Capital Stock. 

Any domestic insurance company may at any time increase the amount 
of its capital stock, by giving notice once a week for four consecutive weeks, 
in any newspaper having a general circulation, published in the county where 
the company is located, of such intention; and by filing with the secretary 
of state a copy of such advertisement with due proof of publishing the same, 
together with the declaration under its corporate seal, signed by its presi- 
dent and two-thirds of its board of directors, and by the stockholders repre- 
senting three-fourths of its capital stock, of their desire to increase the capital, 
and file like copies and proof in the office of the insurance commissioner, and 
in the office of the auditor of the county in which the principal office of such 
company is located, and retain a similar copy and proof in its principal office: 
Provided, That such increase of capital stock shall be fully subscribed and 
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paid for in lawful money of the United States within six months after the 
date of filing such papers in the office of the secretary of state, and, when 
said increase of capital shall have been fully subscribed and paid in full in 
cash, the president and secretary of such company shall make and verify 
under oath a certificate under the seal of the company stating that such in- 
crease in stock has been fully subscribed and paid in full in cash, as required 
by this act, and file such certificate in the office of the secretary of state and 
in the office of the insurance commissioner, and in the office of the auditor 
of the county in which the principal office of the company is located, and 
retain a similar copy in its principal office, and thereupon such increase in 
capital shall be effectual. [L. 11, p. 232, § 90.] 


§ 6059-91. Examination—Reserve—Liability. 

In ascertaining the condition of a fire insurance company, under the pro- 
visions of this act, or in any examination made by the commissioner, his 
deputy, or examiner, he shall allow as assets only such investments, cash, and 
accounts as are authorized by the laws of this state at the date of the exami- 
nation, but unpaid premiums on policies written within three months shall 
be admitted as available resources. In ascertaining its liability, there shall 
be charged in addition to the capital stock and all outstanding claims, a sum 
equal to the total unearned premiums on the policies in force, computed on 
a pro rata basis. [L. 11, p. 233, § 91.] 


§ 6059-92. Life—Legal Reserve. 

The commissioner shall annually make valuation of all outstanding 
policies, additions thereto, unpaid dividends, and all other obligations of 
every life insurance company doing business in this state; and all such valu- 
ations made by him or his authority shall be according to the standard of 
valuation adopted by the company: Provided, That in either case the standard 
of valuation employed shall be stated in his annual report: Provided further, 
That no such standard of valuation whether on the net level premium, pre- 
liminary term, or select and ultimate reserve basis, for policies issued after 
the passage of this act shall be less than that determined upon such basis 
according to the American Experience Table of Mortality with three and 
one-half per centum interest. The commissioner may vary the standard of 
valuation in particular cases of invalid lives and other extrahazards: Pro- 
vided, The same is on basis of at least three and one-half per centum, value 
policies in groups, use approximate average for fractions of a year, and as- 
sume as accurate the valuation of the department of insurance of any other 
state or country, if the insurance officer of such other state or country like- 
wise accredits the valuation made by the commissioner of this state: Provided, 
That when the preliminary term basis is used it shall not exceed one year. 

The legal minimum standard for the valuation of annuities issued after 
January first, nineteen hundred and twelve, shall be ‘‘McClintock’s Table of 
Mortality Among Annuitants,’’ or the American Experience Table of Mor- 
tality, with interest at three and one-half per centum per annum, but annul- 
ties deferred ten or more years and written in connection with life or term 
insurance shall be valued in the same mortality table from which the con- 
sideration or premiums were computed, with interest not higher than three 
and one-half per centum per annum. | 
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The legal minimum standard for the valuation of annuity policies issued 
after the first day of January, nineteen hundred and twelve, shall be the 
American Experience Table of Mortality with interest and three and one-half 
per centum per annum: Provided, That any life insurance company may 
voluntarily value its industrial policies written on the weekly premium pay- 
ment plan according to the Standard Industrial Mortality Table“ or the 
‘‘Sub-Standard Industrial Mortality Table.“ 

Any life insurance company may voluntarily value its policies, or any 
class thereof, according to the American Experience Table of Mortality; 
or if industrial, at its option, according to the Standard Industrial Mor- 
tality Table, or Sub-Standard Industrial Mortality Table, at a lower 
rate of interest than that above prescribed, but not lower than three per 
centum per annum, and in such case shall report the standards used by it 
in making the same, to the commissioner in its annual statement: Provided, 
That no such standards, if adopted, shall be abandoned without the consent 
of the commissioner first being obtained in writing. [L. 11, p. 233, § 92.] 


§ 6059-93. Investments Allowed—Life. 

In estimating the condition of any life insurance company, under the 
provisions of this act, or in any examination made by the commissioner, 
his deputy, or examiner, he shall allow as assets only such investments, cash, 
and accounts as are authorized by the laws of this state, at the date of 
examination, and shall charge as liabilities in addition to the capital stock, 
all outstanding indebtedness of the company, and the premium reserve on 
policies, and additions thereto in force computed according to the table 
of mortality and rate of interest prescribed in this act. The total assets 
invested and otherwise in every domestic life insurance company shall be 
held to be accumulations for the exclusive benefit of policy-holders, and no 
payment to stockholders shall be made therefrom, until all obligations to 
policy-holders, and creditors have been fully provided for including the 
reserve required by the preceding section of this act to be determined by the 
commissioner. [L. 11, p. 235, § 93.] 


§ 6059-94. Health—Reserve. 

The commissioner shall annually make valuations of all outstanding 
policies of every company insuring against disablement by sickness, on the 
net premium hasis, according to the “British Friendly Society Tables, 
eighteen hundred and eighty, or the Manchester Unity Friendly Society 
Tables,’’ eighteen hundred and ninety-three to eighteen hundred and ninety- 
seven, with interest at three and one-half per centum per annum. He may, 
in his discretion, vary the standard in particular cases, and may also re- 
quire additional reserve because of hazardous occupations, impairment of 
the lives of the insured or insufficient net premiums. This provision shall 
not apply to policies insuring for not longer than one year without privileges 
of renewal. [L. 11, p. 235, § 94.] 


§ 6059-95. Liability—Reserve. 

The indebtedness for outstanding losses under insurance against loss 
or damages resulting from accident to or injuries suffered by employees or 
other person and for which the insured is liable, and under insurance against 
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loss from liability on account of the death of or injury to an employee not 
eaused by the negligence of the employer, shall be determined as follows: 
Each corporation which writes policies covering any of said kinds of insur- 
ance shall include in the annual statement required by section 6009-26 a 
schedule of its experience thereunder, in the United States and foreign 
countries in the case of corporations organized in the United States, and in 
the United States only in the case of corporations organized outside of 
the United States, giving each calendar year’s experience separately, and 
crediting or charging each item to the year in which the policy to which 
it relates was written, as follows: (1) the earned premiums on all such 
policies written during the period of ten years immediately preceding 
the date as of which the statement is made, being the gross premiums on 
all such policies including excess and additional premiums and premiums in 
course of collection, less return premiums and premiums on canceled policies, 
and less the unearned premiums on policies in force as shown in such annual 
statement; (2) the amount of all payments of whatsoever nature made 
by reason or on account of injuries covered by such policies written during 
said period. This amount shall include medical and surgical attendance, 
payments to claimants, legal expenses, salaries and expenses of investigators, 
adjusters, and field men, rents, stationery, telegraph and telephone charges, 
postage, salaries and expenses of office employees, home-office expenses, and 
all other payments made on account of such injuries, whether such payments 
are allocated to specific claims or are unallocated; (3) the number of suits 
being defended at the date as of which the statement is made under policies 
written during said period, except suits in which liability is not dependent 
upon negligence of the insured, and a charge of seven hundred and fifty 
dollars for each suit; (4) the number of deaths for which the insured are 
hable without proof of negligence, covered by policies written during said 
period, and not paid for at the date as of which the statement is made and a 
charge of the amount necessary to pay for such deaths; (5) the number of 
unpaid claims at the date as of which the statement is made on account of 
nonfatal injuries for which the insured are liable without proof of negligence, 
covered by policies written during said period, and a charge equal to the 
present value of the estimated future payments; (6) the loss ratio deter- 
mined from the foregoing as to each year separately, using as the divisor 
the earned premiums shown in item (1) and as the dividend the amount of 
payments shown in item (2) plus the amounts charged in items (3), (4) and 
(5); (7) the number of suits being defended at the date as of which the 
statement is made under policies written more than ten years prior to such 
date, except suits in which liability is not dependent upon negligence of the 
insured; (8) the number of deaths for which the insured are liable without 
proof of negligence, covered by policies written more than ten years prior 
to the date as of which the statement is made, and not paid for at such date; 
(9) the number of unpaid claims at the date as of which the statement is 
made on account of nonfatal injuries for which the insured are liable with- 
out proof of negligence, covered by policies written more than ten years prior 
to such date. 

All unallocated payments in item (2) made in a given calendar year 
subsequent to the first four years in which a corporation has been issuing such 
policies shall be distributed as follows: thirty-five per centum shall be charged 
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to the policies written in that year, forty per centum to the policies written 
in the preceding year, ten per centum to the policies written in the second 
year preceding, ten per centum to the policies written in the third year pre- 
ceding and five per centum to the policies written in the fourth year preced- 
ing; and such payments made in the first four calendar years in which a cor- 
poration has been issuing such policies shall be distributed as follows: in the 
first calendar year one hundred per centum shall be charged to the policies 
written in- that year; in the second calendar year fifty per centum shall be 
charged to the policies written in that year and fifty per centum to the policies 
written in the preceding year; in the third calendar year forty per centum 
shall be charged to the policies written in that year, forty per centum to the 
policies written in the preceding year and twenty per centum to the policies 
written in the second year preceding; and in the fourth calendar year thirty- 
five per centum shall be charged to the policies written in that year, forty 
per centum to the policies written in the preceding year, fifteen per centum 
to the policies written in the second year preceding and ten per centum to 
the policies written in the third year preceding, and a schedule showing such 
distribution shall be included in such annual statement. 

Each such corporation shall be charged with indebtedness for outstand- 
ing losses upon such policies determined as follows: (10) for all suits being 
defended under policies written more than ten years prior to the date as of 
which the statement is made, except suits in which liability is not dependent 
upon negligence of the insured, one thousand dollars for each suit; (11) for 
all suits being defended under policies written more than five years and less 
than ten years prior to the date as of which the statement is made, except 
suits in which the liability is not dependent upon negligence of the insured, 
seven hundred and fifty dollars for each suit; (12) for all deaths for which 
the insured are liable without proof of negligence covered by policies writ- 
ten more than five years prior to the date as of which the statement is made, 
the amount necessary to pay for such deaths; (13) for all unpaid claims on 
account of nonfatal injuries for which the insured are liable without proof 
of negligence under policies written more than five years prior to the date 
as of which the statement is made, the present value of the estimated future 
payments; (14) for the policies written in the five years immediately preced- 
ing the date as of which the statement is made an amount determined as fol- 
lows: multiply the earned premiums of each of such five years as shown in 
item (1) by the loss ratio ascertained as in item (6) on all the policies writ- 
ten in the first five years of the said ten-year period, using as the divisor the 
sum of the earned premiums shown in item (1) for such first five years, and 
as the dividend the sum of the payments shown in item (2) for such first 
five years plus the sum of the charges in items (3), (4) and (5) for such 
first five years; but the ratio to be used shall in no event be less than fifty 
per centum at and after December thirty-first, nineteen hundred and eleven, 
nor less than fifty-one per centum at and after December thirty-first, nine- 
teen hundred and twelve, nor less than fifty-two per centum at and after 
December thirty-first, nineteen hundred and thirteen, nor less than fifty-three 
per centum at and after December thirty-first, nineteen hundred and four- 
teen, nor less than fifty-four per centum at and after December thirty-first, 
nineteen hundred and fifteen, nor less than fifty-five per centum at and after 
December thirty-first, nineteen hundred and sixteen; and from the amount 
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so ascertained in each of the last five years of said ten-year period deduct all 
payments made under policies written in the corresponding year as shown 
in item (2), and the remainder in the case of each year shall be deemed the 
indebtedness for that year: Provided, however, That if the remainder in the 
case of any year of the first three years of the five years immediately preced- 
ing the date as of which the statement is made shall be less than the sum of 
the three following items for that year at that date,—(a) the number of suits, 
except suits in which liability is not dependent upon negligence of the in- 
sured, being defended under policies written in that year, and a charge of 
seven hundred and fifty dollars for each suit; (b) the amount necessary to 
pay for all deaths for which the insured are liable without proof of negli- 
gence, covered by policies written in that year; and (c) the present value of 
estimated unpaid claims on account of nonfatal injuries for which the in- 
sured are liable without proof of negligence, covered by policies written in 
that year—then the sum of said items (a), (b) and (c) shall be the indebted- 
ness for that year. 

A corporation which has been issuing such policies for a period of less 
than ten years shall nevertheless include in its annual statement a schedule 
as hereinbefore required for the years in which it shall have issued such poli- 
cies, and shall be charged with an indebtedness determined in the same man- 
ner; but in determining the indebtedness for policies written in the five years 
immediately preceding the date as of which the statement is made, the mini- 
mum ratios hereinbefore prescribed shall be used, subject to the same deduc- 
tions and provisions as in the case of corporations that have been issuing such 
policies for ten years or more. 

In estimating and ascertaining the assets, liabilities, and financial con- 
dition of all other insurance companies, not otherwise provided for by the 
provisions of this act, the commissioner, his deputy, or examiner shall allow 
as assets only such investments, cash, and accounts as are authorized by the 
existing laws of this state, or under the existing laws of the state or country 
under which such company is organized and which investments he may ap- 
prove or reject, at the date of the investigation, and in estimating the lia- 
bilities there shall be added, in addition to the capital stock, all outstanding 
claims and a sum equal to the unearned premiums on the policies in force, 
calculated on the gross sum without any deduction on any account, charged 
to the policy-holder on each respective risk from the date of the issuance of 
the policy. 

If the commissioner finds this rule to be impracticable in estimating and 
ascertaining the condition of certain kinds of insurance companies, he shall 
formulate such rules as he shall deem proper and efficient and consistent with 
law, having due regard to such rules as may be used in other states or ap- 
proved by the National Convention of Insurance Commissioners or Superin- 
tendents: Provided, That in relation to the affairs of any foreign company, 
he may, in lieu of such examination and investigation, accept a certificate of 
the insurance commissioner or superintendent of such state or district, as to 
its condition. [L. 11, p. 236, § 95.] 


§ 6059-96. Valuations—Exceptions. 

The provisions of this act relating to the valuation of policies shall not 
apply to policies issued prior to the date at which this act goes into effect. 
[L. 11, p. 241, § 96.] 
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§ 6059-97.—Liabilities of Directors and Corporators. 

The directors, corporators, and organizers of any company organized 
under this act, and those entitled to a participation of the profits of such 
company, shall be jointly and severally liable for all debts or liabilities of 
such company, until it has qualified and been admitted to make insurance in 
this state. [L. 11, p. 241, § 97.] 


§ 6059-98. Reinsurance in Nonadmitted Alien Companies Prohibited. 

No insurance company authorized to transact business in this state and 
no manager or agent thereof shall reinsure, transfer, or cede in any manner 
whatsoever the whole or any part of its liability under a policy covering prop- 
erty within this state, except marine risks, in any alien company not having 
a duly appointed attorney in fact in the United States to accept service of 
legal process, or not admitted to transact business in the United States and 
having a deposit in some state in the United States. 

Any company, or manager, or agent who violates the provisions of this 
section, shall be fined in any sum not exceeding five hundred dollars, and the 
license of such company, manager or agent shall be revoked during the time 
such fine remains unpaid. [L. 11, p. 241, § 98.] 


§ 6059-99. Attorney General—Prosecuting Attorneys—Duties. 

In all proceedings instituted in any court, or otherwise, under the pro- 
visions of this act, it shall be and hereby is made the duty of the attorney 
general and of the several prosecuting attorneys throughout the state, to 
prosecute or defend all such proceedings when requested by the commissioner, 
his deputy, or examiner so to do. [L. 11, p. 241, § 99.] 


§ 6059-100. Brokerage—License Required—Agents may Exchange Busi- 
ness. 

Any person or party who solicits fire, marine, casualty, liability, or 
surety business to be placed in an insurance company other than represented 
by him shall be deemed and considered as transacting a brokerage business 
and shall be required to procure a broker’s license: Provided, That nothing 
in this act shall be considered as prohibiting an exchange of business between 
duly licensed recording agents. [L. . 11, p. 242, § 100.] 


§ 6059-101. Inspection Bureau. 

After the first day of January, nineteen hundred thirteen, the commis- 
sioner, if he deem it necessary for the detection and correction of errors or 
discovery of violations of this act in effecting insurance, if any be committed, 
may permit an inspecting or stamping bureau to be maintained under the 
supervision of a deputy commissioner for the purpose of inspecting all daily 
reports of fire insurance risks located in this state. [L. 11, p. 242, § 101.] 


§ 6059-102. General Penalties. 


Any company or person who knowingly violates any provision of this 
act for which no penalty is provided, shall be deemed guilty of a misdemeanor 
and shall be punished as provided by law. [L. 11, p. 242, § 102.] 
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ARTICLE II. 


§ 6059-103. Over-insurance—Unlawful. 

It shall be unlawful for any insurance company or any agent to know- 
ingly issue any fire insurance policy upon property within this state for an 
amount which with any existing insurance exceeds the fair value of the prop- 
erty or of the interest of the insured therein, or for a longer time than for 
five years. [L. 11, p. 242, § 103.] 


§ 6059-104. Over-insurance—Procuring—Unlawful. 

It shall be unlawful for any party having an insurable interest in prop- 
erty located in this state to knowingly procure any fire insurance policy upon 
his interest in such property for’an amount in excess of the fair value of his 
interest in the property, or for an amount which, with any existing insurance 
thereon, exceeds the fair value of his interest in the property. [L. 11, 
p. 242, § 104.] 


§ 6059-105. Over-insurance—Penalties. 

Every insurer who makes insurance upon any building or property or 
interest therein against loss or damage by fire, and every agent who issues 
a fire insurance policy covering on any building or property or interest 
therein, and every insured who procures a policy of fire insurance upon any 
building or property or interest therein owned by him, is presumed to know 
the insurable value of such building or property or interest therein at the 
time such insurance is effected. Any insurer who knowingly makes insur- 
ance on any building or property or interest therein against loss or damage 
by fire in excess of the insurable value thereof, shall be fined in a sum not 
less than fifty dollars nor more than one hundred dollars. Any agent who 
knowingly effects insurance on a building or property or interest therein in 
excess of the insurable value thereof, shall be fined in a sum not less than 
fifteen nor more than twenty-five dollars. Any person or party who know- 
ingly procures insurance against loss or damage by fire on any building or 
property or interest therein owned by him in excess of its insurable value 
shall be fined in a sum not less than twenty-five dollars nor more than one 
hundred dollars. [L. 11, p. 243, § 105.] 


§ 6059-1054. Total Loss—Measure of Damages—Replacing. 

Whenever any policy of insurance shall be hereafter written or renewed 
insuring real property or any building or structure erected thereon or con- 
nected therewith, and the property insured shall be wholly destroyed, with- 
out criminal fault on the part of the insured, or his assigns, the amount of 
insurance written in such policy shall be taken conclusively to be the true 
value of the property when insured, and the true amount of the loss and 
measure of damages when destroyed. In case there is a partial destruction 
of the property insured, no greater amount shall be collected than the injury 
sustained: Provided, That the insurer shall have the option to repair, rebuild 
or replace the property lost or damaged with other of like kind and quality 
if he gives notice of his intention so to do within twenty days after the re- 
ceipt of notice of loss: Provided, Such insurer shall, within thirty days from 
the receipt of notice above, commence such rebuilding or replacing and shall 
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diligently prosecute the same to completion, and shall pay to the insured the 
reasonable rental value of the premises with the buildings thereon from the 
date of loss to the date of such completion. [L. 11, p. 243, 8 105 ½.] 


§ 6059-106. Policy Standard Form—What to Contain. | 

On and after January first, nineteen hundred and twelve, no fire insur- 
ance company shall issue any fire insurance policy covering on property or 
interest therein in this state other than on form known as the New York 
Standard as now or may be hereafter constituted, except as follows: 

First. A company may print on or in its policy its name, location and 
date of incorporation, plan of operation, whether stock or mutual, and if 
mutual whether on cash premium or assessment plan; and if it be a stock 
company, the amount of its paid-up capital stock, the names of its officers 
and agents, the number and date of the policy, and, if it is issued by an 
agent, the words, ‘‘This policy shall not be valid until countersigned by the 
duly authorized agent of the company at „ and, if a mutual company, 
must state the contingent mutual liability of its policy-holders or members 
for payment of losses and expenses not provided for by its cash funds until 
it shall have accumulated surplus assets of not less than fifty thousand dol- 
lars, which it must maintain in securities deposited as required of stock com- 
panies, and, while it maintains such surplus assets on deposit, it may issue 
its policies with the statement thereon that the liability of the policy-holder 
is limited to the premium paid, as hereinafter provided. 

Second. A company may print or use in its policies printed forms of 
description and specifications of the property insured. 

Third. A company insuring against damage by lightning may print in the 
clause enumerating the perils insured against, the additional words, also 
any damage by lightning whether fire ensues or not,’’ and in the clause pro- 
viding for an apportionment of loss in case of other insurance the words, 
“whether by fire, lightning or both.“ 

Fourth. A domestic company may print in its policies any provisions 
which it is authorized or required by the law to insert therein, and any foreign 
or alien company may, with the approval of the commissioner, so print any 
provision required by its charter or deed of settlement, or by the laws of 
its own state or country, not contrary to the laws of this state; but the com- 
missioner shall require any provision which, in his opinion, modifies the con- 
tract of insurance in such a way as to affect the question of loss to be ap- 
pended to the policy by an indorsement or rider as hereinafter provided. 

Fifth. The blanks in said standard form may be filled in in print or 
writing. 

Sixth. A company may print upon policies issued in compliance with the 
preceding provisions of this section the words, Washington Standard 
Policy.“ 

Seventh. A company may write upon the margin or across the face of 
the policy, or write or print in type not smaller than nonpareil upon a slip, 
slips, rider or riders to be attached thereto, provisions adding to or relating 
to those contained in the Standard Form; and all such slips, riders, indorse- 
ments, and provisions must be signed by the officers or agents of the company 
po using them. 
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Eighth. If the policy be made by a mutual or other company having 
special regulations lawfully applicable to its organization, membership, poli- 
cies or contracts of insurance such regulation shall apply to and form a part 
of the policy as the same may be written or printed upon, attached, or ap- 
pended thereto. 

Ninth. If the policy be made by a company operating on the plan known 
as Lloyds“ it shall have the name and address of each underwriter printed 
on the back of the policy. 
= Tenth. Every policy shall have legibly inscribed upon its face and filing 

back suitable words to designate whether the company making such insurance 
be a stock, or mutual company, or ‘‘Lloyds,’’ or Inter-Insurers Association. 
The word ‘‘noon’’ occurring in the policy shall be construed to be the 
noon of standard time of the place where the property covered by the policy 
is situated. [L. 11, p. 244, § 106.] 


§ 6059-107. Limitation of Risk. 

No insurance company authorized to transact business in this state, unless 
otherwise provided by this act, shall insure a single risk, or a single block 
in the congested district of any city or town, for a larger amount than one- 
tenth of its paid-up capital in the United States, unless it provides for rein- 
surance of the excess simultaneously with the original contract; and if any 
Insurance company violates this provision, the commissioner may revoke its 
authority to transact business in this state. [L. 11, p. 246, § 107.] 


§ 6059-108. Policy—Canceled—Return Premium. | 

Any fire insurance policy may be canceled at any time by the insurer 
giving the insured or his representative in charge of the property insured, 
and the mortgagee, if the insurance is for the benefit of the mortgagee, five 
days’ notice of such cancellation, and if the premium has been actually paid, 
by paying in cash or mailing by registered letter with proper postage affixed 
thereto, addressed to the insured at his usual or last known postoffice ad- 
dress, a postoffice or express company money order or bank draft for the 
return premium computed at pro rata rate for the time the insurance has yet 
to run, or customary short rate where the insurance 1s canceled by the insured, 
or, where the premium has not been paid, by the insured giving the insurer 
or its agents or agency, who issued the policy notice of such cancellation 
and paying the premium for the time the insurance has been in force com- 
puted at the customary short rate: Provided, That in case the insurer is a 
mutual company, such cancellation shall not relieve the insured from his 
statutory lability in common with every other policy-holder of such com- 
pany for losses sustained by such company at or prior to the time of the 
cancellation. [L. 11, p. 246, § 108.] 


§ 6059-109. Premium—To be Stated. 
Every fire insurance policy must state on its face the amount and the 
rate of the premium. [L. 11, p. 247, § 109.] 


§ 6059-110. Foreign Inter-insurance. 

Associations of individuals, citizens of the United States, incorporated 
within the United States to transact business as inter-insurers only between 
the parties forming the association, and all parties forming the association 
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and all parties who shall become members and. inter-insurers therein, may 
be authorized to transact insurance in this state in like manner and upon the 
same terms and conditions as required of domestic inter-insurance associa- 
tions. [L. 11, p. 247, §110.] 


§ 6059-111. Demoralization of Business—Prohibited. 

Any company which precipitates, or aids im precipitating or conducting 
a rate war and by so doing writes or issues a policy of insurance at a less 
rate than permitted under their schedules filed with the commissioner, or 
below the rate deemed by him to be proper and adequate to cover the class 
of risk insured, shall have its license, and those of its agents, to do business 
in this state, suspended until such time as the commissioner is satisfied that 
it is charging a proper rate of premium. [L. 11, p. 247, §111.] 


§ 6059-112. Rate War—Offending Company—Agent’s Commission. 

Any company which has precipitated, or aided in precipitating or con- 
ducting a rate war for the purpose of punishing or eliminating competitors 
or stifling competition, or demoralizing the business, or for any other pur- 
pose, and has ordered the cancellation or rewriting of policies at a rate 
lower than that provided by its rating schedules where such rate war is not 
in operation, and has paid or attempted to pay to the assured any return 
premium, on any risk so to be rewritten, on which their agent has received 
or is entitled to receive his regular commission, such company shall not be 
allowed to charge back to such agent any portion of his commission on the 
ground that the same has not been earned. [L. 11, p. 247, § 112.] 


§ 6059-118. Adjuster to Report Violations. 

Every adjuster, who investigates any loss claim in this state, shall ascer- 
tain whether there be double or over-insurance upon such risk and the facts 
and circumstances so far as practical pertaining to the origin or happening 
of the hazard or peril insured against, and in case he believes fraud has 
been committed or attempted to be committed, he shall promptly report the 
premises to the commissioner, and in case of fire insurance, to the fire marshal 
as well. [L. 11, p. 248, § 113.] 


§ 6059-114. Insurable Interest in a Ship. 

The owner of a ship has in all cases an insurable interest in it, even 
when it has been chartered by one who covenants to pay him its value in 
case of loss. [L. 11, p. 248, § 114.] 


§ 6059-115. Interest Reduced by Bottomry. 

The insurable interest of the owner of a ship hypothecated by bottomry 
is only the excess of its value over the amount secured by bottomry. [L. 11, 
p. 248, § 115.] 


§ 6059-116. Freight—What. 

Freight, in the sense of a policy of marine insurance, signifies all the 
benefit derived by the owner, either from the chartering of the ship or its 
employment for the carriage of his own goods or those of others. [L. 11, p. 
248, § 116.] | 
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§ 6059-117. Expected Freight. 

The owner of a ship has an insurable interest in expected freight which 
he would have certainly earned but for the intervention of the peril insured 
against. [L. 11, p. 248, § 117.] 


§ 6058-118. Interest in Expected Freight — What. 

The interest mentioned in the last section exists, in the case of a charter- 
party, when the ship has broken ground on the chartered voyage, and if a 
price is to be paid for the carriage of goods they are actually on board or 
there is some contract for putting them on board, and both ship and goods 
are ready for the specified voyage. [L. 11, p. 248, § 118.] 


§ 6059-119. Insurable Interest in Profits. 
One who has an interest in the thing from which profits are expected to 
proceed, has an insurable interest in the profits. [L. 11, p. 249, §119.] 


§ 6059-120. Insurable Interest of Charterer. 
The charterer of a ship has an insurable interest in it, to the extent that 
he is liable to be damnified by its loss. [L. 11, p. 249, § 120.] 


§ 6059-121. Information—Communicated. 

In marine insurance each party is bound to communicate, in good faith, 
all facts within his knowledge which are, or which he believes to be, material 
to the contract, and which the other has not the means of ascertaining, and 
as to which he makes no warranty, and all the information which he possesses, 
material to the risk, except that neither party to a contract of marine in- 
surance is bound to communicate information of the matters following, un- 
less it be in answer to the inquiries of the other: 

First. Those which the other knows; 

Second. - Those which, in the exercise of ordinary care, the other ought 
to know, and of which the former has no reason to suppose him ignorant; 

Third. Those of which the other waives communication; 

Fourth. Those which prove or tend to prove the existence of a risk ex- 
cluded by a warranty, and which are not otherwise material; and 

Fifth. ‘Those which relate to a risk excepted from the policy, and which 
are not otherwise material. 

He shall also state the exact and whole truth in relation to all matters 
that he represents, or upon inquiry assumes to disclose. [L. 11, p. 249, 
§ 121.] 


§ 6059-122. Material Information. 
In marine insurance, information of the belief or expectation of a third 
person, in reference to a material fact, is material. [L. 11, p. 249, § 122.] 


§ 6059-123. Presumption of Knowledge of Loss. 

A person insured by a contract of marine insurance is presumed to 
have had knowledge, at the time of insuring, of a prior loss, if the infor- 
mation might possibly have reached him in the usual mode of transmission, 
and at the usual rate of communication. [L. 11, p. 250, § 123.] 
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§ 6059-124. Concealment Affecting Risk Only. 

A concealment in a marine insurance, in respect of any of the following 
matters, does not vitiate the entire contract, but merely exonerates the insurer 
from a loss resulting from the risk concealed; 

First. The national character of the insured. 

Second. The liability of the thing insured to capture andl detention; 
Third. The liability to seizure from breach of foreign laws of trade; 
Fourth. The want of necessary documents; and, 

Fifth. The use of false and simulated papers. [L. 11, p. 250, § 124.] 


§ 6059-125. Intentional Falsity— Effect. 

If a representation, by a person insured under a contract of marine 
insurance, is intentionally false in any respect, whether material, or im- 
material, the insurer may rescind the entire contract. [L. 11, p. 250, § 125.) 


§ 6059-126. Representation of Expectation. 
The eventual falsity of a representation as to expectation does not, in 
the absence of fraud, avoid a contract of insurance. [L. 11, p. 250, § 126.] 


§ 6059-127. Seaworthiness—Warranty. 

In every marine insurance upon a ship or freight, or freightage, or upon 
anything which is the subject of marine insurance, a warranty is implied 
that the ship is seaworthy. IL. 11, p. 250, § 127.] 


§ 6059-128. Seaworthiness—What. 

A ship is seaworthy when reasonably fit to perform the services, and 
to encounter the ordinary perils of the voyage, contemplated by the parties 
to the policy. [L. 11, p. 250, § 128. ] 


§ 6059-129. Seaworthiness—Compliance With—Exceptions. 

An implied warranty of seaworthiness is complied with if the ship be 
seaworthy at the time of the commencement of the risk, execpt in the following 
Cases: 

First. When the insurance is made for a specified length of time, the 
implied warranty is not complied with, unless the ship be seaworthy at the 
commencement of every voyage she may undertake during that time; and, 

Second. When the insurance is upon the cargo, which, by the terms of the 
policy, or the description of the voyage, or the established custom of the 
trade, is to be transshipped at an intermediate port, the implied warranty is 
not complied with, unless each vessel upon which the cargo is shipped, or 
transshipped, be seaworthy at the commencement of its particular voyage. 
[L. 11, p. 251, § 129.] 


§ 6059-130. Seaworthiness—Constitute—Things. 

A warranty of seaworthiness extends not only to the condition of the 
structure of the ship itself, but requires that it be properly laden, and pro- 
vided with a competent master, a sufficient number of competent officers 
and seamen, and the requisite appurtenances and equipments, such as ballast, 
cables, and anchors, cordage, and sails, food, water, fuel, and lights, and 
other necessary or proper stores and implements for the voyage. [L. 11, p. 
251, § 130. ] 
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§ 6059-131. Seaworthiness—Degrees—Stages—Voyage. : 

Where different portions of the voyage contemplated by a policy, differ 
in respect to the things requisite to make the ship seaworthy therefor, a 
warranty of seaworthiness is complied with if, at the commencement of each 
portion, the ship is seaworthy with reference to that portion. [L. 11, p. 
251, § 131.) 


§ 6059-132. Unseaworthiness During Voyage. 
When a ship becomes unseaworthy during the voyage to which an in- 
surance relates, an unreasonable delay in repairing the defect exonerates 


the insurer from liability from any loss arising therefrom. [L. 11, p. 251, 
§ 132. ] } 


§ 6059-133. Seaworthiness—As to Insurance on Cargo. 

A ship which is seaworthy for the purpose of an insurance upon the 
ship may, nevertheless, by reason of being unfit to receive the cargo, be un- 
seaworthy for the purpose of insurance upon the cargo. [L. 11, p. 252, 
§ 133. ] 


§ 6059-134. Neutral Papers. 

Where the nationality or neutrality of a ship or cargo is expressly 
warranted, it is implied that the ship will carry the requisite documents to 
show such nationality or neutrality, and that it will not carry any documents 
which cast reasonable suspicion thereon. [L. 11, p. 252, § 134.] 


§ 6059-135. Voyage Insured—Determined. 

When the voyage contemplated by a policy is described by the places of 
beginning and ending, the voyage insured is one which conforms to the course 
of sailing fixed by mercantile usage between those places. [L. 11, p. 252, 
§ 135. ] 


§ 6059-136. Sailing—Course—Determined. 

If the course of sailing is not fixed by mercantile nsage, the voyage 
insured by a policy is the way between the places specified which, to a master 
of ordinary skill and discretion, would seem the most natural, direct, and 
advantageous. [L. 11, p. 252, § 136.] 


§ 6059-137. Deviation—What. 

Deviation is a departure from the course of the voyage insured, men- 
tioned in the last two sections, or an unreasonable delay in pursuing the 
voyage, or the commencement of an entirely different voyage. [L. 11, p. 
252, 8 137.] 


§ 6059-138. Deviation—Proper. 
A deviation is proper: 

First. When caused by circumstances over which neither the master nor 
the owner of the ship has any control; 

Second. When necessary to comply with a warranty, or to avoid a peril, 
whether insured against or not; 

Third. When made in good faith, and upon reasonable grounds of belief 
in its necessity to avoid a peril; or, 1 
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Fourth. When made in good faith, for the purpose of saving human life, 
or relieving another vessel in distress. [L. 11, p. 252, § 138.) 


§ 6059-139. Deviation—Improper. 
Every deviation not specified in the last section is improper. [L. 11, 
p. 253, § 139. ] 


§ 6069-140. Proper Deviation Exonerates Insurer. 
An insurer is not liable for any loss happening to a thing insured subse- 
quently to an improper deviation. [L. 11, p. 253, § 140.] 


§ 6059-141. Total—Partial—Loss. 
A loss may be either total or partial. [L. 11, p. 253, § 141.] 


§ 6059-142. Actual and Constructive Total Loss. 
A total loss may be either actual or constructive. [L. 11, p. 253, § 142.] 


§ 6059-143. Actual Total Loss—What. 
An actual total loss is caused by: 

First. A total destruction of the thing insured; 

Second. The loss of the thing by sinking, or by being broken up; 

Third. Any damage to the thing which renders it valueless to the owner 
for the purposes for which he held it; or, 

Fourth. Any other event which entirely deprives the owner of the pos- 
session, at the port of destination, of the thing insured. [L. 11, p. 253, 
§ 143. ] 


§ 6059-144. Constructive Total Loss. 
A constructive total loss is one which gives to a person insured a right 
to abandon, as hereinafter provided. [L. 11, p. 253, § 144.] 


§ 6059-145. Actual Loss—Presumed. 

An actual loss may be presumed from the continued absence of a ship 
without being heard of; and the length of time which is sufficient to raise 
this presumption depends on the circumstances of the case. [L. 11, p. 253, 
§ 145.] 


§ 6059-146. Insurance—Cargo—Voyage Broken. 

When a ship is prevented, at an intermediate port, from completing the 
voyage, by the perils insured against, the master must make every exertion 
to produce, in the same or contiguous port, another ship, for the purpose of 
conveying the cargo to its destination; and the liability of a marine insurer 
thereon continues after they are thus reshipped. [L. 11, p. 253, § 146.] 


§ 6059-147. Reshipment—Cost, etc. 

In addition to the liability mentioned in the last section, a marine Insurer 
is bound for damages, expenses of discharging, storage, reshipment, extra 
freight, and all other expenses incurred in saving cargo reshipped pursuant 
to the last section, up to the amount insured. [L. 11, p. 254, § 147.] 


§ 6059-148. Insured—Entitled—Payment— When. 
Upon an actual total loss, a person insured is entitled to payment with- 
out notice of abandonment. [L. 11, p. 254, § 148.] 
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§ 6059-149. Average Loss. 

Where it has been agreed that an insurance upon a particular thing, or 
class of things, shall be free from particular average, a marine insurer is 
not liable for any particular average loss not depriving the insured of the 
possession, at the port of destination, of the whole of such thing, or class 
of things, even though it become entirely worthless; but he is liable for his 
proportion of all general average loss assessed upon the thing insured. 
[L. 11, p. 254, § 149.] 


§ 6059-150. Insurance Against Total Loss. 

An insurance confined in terms to an actual total loss, does not cover 
a constructive total loss, but covers any loss which necessarily results in 
depriving the insured of the possession, at the port of destination, of the 
thing insured. [L. 11, p. 254, § 150.] 


§ 6059-151. Abandonment—What. 

Abandonment is the act by which, after a constructive total loss, a per- 
son insured by contract of marine insurance declares to the insurer that 
he relinquishes to him his interest in the thing insured. [L. 11, p. 254, 
§ 151.) 


§ 6059-152. Insured may Abandon. 

A person insured by a contract of marine insurance may abandon the 
thing insured, or any particular portion thereof separately valued by the 
policy, or otherwise separately insured, and recovered for a total loss thereof, 
when the cause of the loss is a peril insured against: 

First. If more than half thereof in value is actually lost, or would have to 
be expended to recover it from the peril; 

Second. If it is injured to such an extent as to reduce its value more than 
one-half ; 

Third. If the thing insured, being a ship, the contemplated voyage cannot 
be lawfully performed without incurring an expense to the insured of more 
than half the value of the thing abandoned, or without incurring a risk which 
a prudent man would not take under the circumstances; or, 

Fourth. If the thing insured, being cargo or freight, the voyage cannot 
be performed nor another ship procured by the master, within a reasonable 
time and with reasonable diligence, to forward the cargo, without incurring 
the like expense or risk. But freight cannot in any case be abandoned, un- 
less the ship is also abandoned. [L. 11, p. 254, § 152.] 


§ 6059-153. Abandonment—Unqualified. 
An abandonment must be neither partial nor conditional. [L. 11, p. 
255, § 153.) 


§ 6059-154. Abandonment—When may be. 

Abandonment must be made within a reasonable time after the informa- 
tion of the loss, and after the commencement of the voyage, and before the 
party abandoning has information of its completion. [L. 11, p. 255, § 154.] 


§ 6059-155. Abandonment—When Defeated. 
Where the information upon which an abandonment has been made 
proves incorrect, or the thing insured was so far restored when the abandon- 
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ment was made that there was then in fact no total loss, the abandonment 
becomes ineffectual. [L. 11, p. 255, § 155. ]} 


§ 6059-156. Abandonment—How Made. 
Abandonment is made by giving notice thereof to the insurer, which may 
be done orally, or in writing. [L. 11, p. 255, § 156.] 


§ 6059-157. Notice—Requisition of. 

A notice of abandonment must. be explicit, and must specify the par- 
ticular cause of the abandonment, but need state only enough to show that 
there is probable cause thereof, and need not be accompanied with proof of 
interest or loss. [L. 11, p. 225, 8 157.} 


§ 6059-158. Abandonment— Sustained— Cause Specified. 
An abandonment can be sustained only upon the cause specified in the 
notice thereof. [L. 11, p. 256, 8 158. 


§ 6059-159. Abandonment— Effect. 
An abandonment is equivalent to a transfer, by the insured, of his 


interest, to the insurer, with all the chances of recovery and indemnity. 
[L. 11, p. 256, § 159.) 


§ 6059-160. Abandonment— Formal Waiver. 

If a marine insurer pays for a loss as if it were an actual total loss, he 
is entitled to whatever may remain of the thing insured, or its proceeds, or 
salvage, as if there had been a formal abandonment. [L. 11, p. 256, § 160.] 


§ 6059-161. Agent —Insured— Become Agent —Insurer. 

Upon an abandonment, acts done in good faith by those who were — 
of the insured in respect to the thing insured, subsequent to the loss, are at 
the risk of the insurer, and for his benefit. I. 11, p. 256, § 161. 


§ 6059-162. Acceptance not Necessary. 

An acceptance of an abandonment is not necessary to the rights of the 
insured, and is not to be presumed from the mere silence of the insurer, upon 
his receiving notice of abandonment. [L. 11, p. 256, S 162.] 


§ 6059-163. Acceptance Conclusive. 

The acceptance of an abandonment, whether expressed or implied, is 
conclusive upon the parties, and admits the loss and the sufficiency of the 
abandonment. [L. 11, p. 256, § 163. ] 


§ 6059-164. Abandonment—Accepted—Irrevocable. 

An abandonment once made and accepted is irrevocable, unless the 
ground upon which it was made ‘Proves to be unfounded. [L. 11, p. 256, 
$ 164. ] 


§ 6059-165. Abandonment—Freight—Affected. 

On an accepted abandonment of a ship, freight earned previous to the 
loss belongs to the insurer thereof; but freight subsequently earned belongs 
to the insurer of the ship. [L. 11, p. 256, § 165.] 
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§ 6059-166. Refusal to Accept. 

If an insurer refuses to accept a valid abandonment, he is liable as upon 
an actual total loss, deducting from the amount any proceeds of the thing 
insured which may have come to the hands of the insured. [L. 11, p. 157, 
§ 166. ] 


§ 6059-167. Omission to Abandon. 
If a person insured omits to abandon, he may nevertheless 1 recover his 
actual loss. [L. 11, p. 257, § 167.] 


§ 6059-168. Valuation—When Conclusive. 

A valuation in a policy of marine insurance is conclusive between the 
parties thereto in the adjustment of either a partial or total loss, if the 
insured has some interest at risk, and there is no fraud on his part; except 
that when a thing has been hypothecated by bottomry or respondentia, before 
its insurance, and without the knowledge of the person actually procuring 
the insurance, he may show the real value. But a valuation fraudulent in 
fact entitles the insurer to rescind the contract. [L. 11, p. 257, 8 168.] 


§ 6059-169. Loss—Partial. 

A marine insurer is liable upon a partial loss only for such proportion 
of the amount insured by him as the loss bears to the value of the whole 
interest of the insured in the property insured. [L. 11, p. 257, § 169.] 


§ 6059-170. Profits. 

When profits are separately insured in a contract of marine insurance, 
the insured 1s entitled to recover, in case of loss, a proportion of such profits 
equivalent to the proportion which the value of the property * bears to 
the value of the whole. [L. 11, p. 257, 5 170. 


§ 6059-171. Valuation —Apportioned. 

In case of a valued policy of marine insurance on freight or cargo, if a 
part only of the subject is exposed to risk, the valuation applies only in 
proportion to such part. [L. 11, p. 257, 8 171.] 


§ 6059-172. Valuation—Profits. 

When profits are valued and insured by a contract of marine insurance, 
a loss of them is conclusively presumed from a loss of the property out of 
which they were expected to arise, and the valuation fixes their amount. 
[L. 11, p. 257, § 172.) 


§ 6059-173. Estimating Loss—Open Policy. 
In estimating a loss under an open policy of marine insurance, unless 
otherwise provided in the policy, the following rules are to be observed: 

First. The value of a ship is its value at the beginning of the risk, in- 
cluding all articles or charges which add to its permanent value, or which 
are necessary to prepare it for the voyage insured; 

Second. The value of the cargo is its actual cost to the insured, when 
laden on board, or where that cost cannot be ascertained, its market value 
at the time and place of lading, adding the charges incurred in purchasing 
and placing it on board, but without reference to any losses incurred in 
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raising money for its purchase, or to any drawback on its exportation or 
to the fluctuations of the market at the port of destination, or to expenses 
incurred on the way or on arrival; 

Third. The value of freight is the gross freight, exclusive of primage, 
without reference to the cost of earning it; and, 

Fourth. The cost of insurance is in each case to be added to the value 
thus estimated. [L. 11, p. 258, § 173.] 


§ 6059-174. Arrival—Damaged. | 

If the cargo insured against partial loss arrives at the port of destina- 
tion in a damaged condition, unless otherwise provided in the policy, the 
loss of the insured is deemed to be the same proportion of the value which 
the market price at that port, of the thing so damaged, bears to the market 
price it would have brought if sound. [L. 11, p. 258, § 174.] 


§ 6059-175. Insurer—Liable—Expenses. . 

A marine insurer is liable for all the expenses attendant upon a loss 
which forces the ship into port to be repaired; and where it is agreed: that 
the insured may labor for the recovery of the property, the insurer is liable 
for the expense incurred thereby, such expense, in either case, being in addi- 
tion to a total loss if that afterward occurs. [L. 11, p. 258, § 175.] 


§ 6059-176. Insurer—Liable—Oontribution—General Average. 

A marine insurer, unless otherwise provided in the policy, is liable for 
a loss falling upon the insured, through a contribution in respect to the 
thing insured, required to be made by him toward a general average loss 
called for by a peril insured against. [L. 11, p. 259, § 176.] 


§ 6059-177. Contribution. 

Where a person insured by a contract of marine insurance has a demand 
against others for contribution, he may claim the whole loss from the in- 
surer, subrogating him to his own right to contribution. But no such claim 
can be made upon the insurer after the separation of the interests liable to 
contribution, nor when the insured, having the right and opportunity to 
enforce contribution from others, has neglected or waived the exercise of 
that right. [L. 11, p. 259, § 177.] 


§ 6059-178. One-third—New—Old. : 

In the case of a partial loss of a ship or its equipment, the old materials 
are to be applied towards payment for the new, and whether the ship is new 
or old, a marine insurer is liable for only two-thirds of the remaining cost 
of the repairs, except that he must pay for anchors and cannon in full, and 
for sheathing metal at a depreciation of only two and one-half per centum 
for each month that it has been fastened to the ship. [L. 11, p. 259, § 178.] 


§ 6059-179. Other Laws—Usages Made Applicable by Contract. 

A policy of marine insurance may provide that it shall be interpreted 
and applied according to the laws, usages and practices of any other govern- 
ment, and when so provided the policy shall be interpreted and applied 
according to the laws, usages and practices of such government. [L. 11, 
p. 259, § 179.) 
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§ 6059-180. Discrimination Prohibited. 

No life insurance company doing business in this state shall make or 
permit any distinction or discrimination in favor of individuals, between 
insurants of the same class and equal expectation of life, in the amount of 
payment of premiums or rates charged for policies of life or endowment 
insurance, or in the dividends or other benefits payable thereon, or in any 
other of the terms and conditions of the contracts it makes; nor shall any 
company or agent, subagent, or broker, make any contract of insurance or 
agreement as to such contract, other than is plainly expressed in the policy 
issued thereon; nor shall any such company or agent, subagent, or broker, 
pay or allow, or offer to pay or allow, as inducement to insurance, any rebate 
of premium payable on the policy, or any special favor or advantage in the 
dividends or other benefits to accrue thereon, or any other valuable con- 
sideration or inducement whatsoever not specified in the policy contract of 
insurance. 

No life insurance company shall issue in this state, nor permit its 
agents, officers, or employees to issue in this state, agency company stock, 
or other stock or securities, or any special or advisory board contract, or 
other contract of any kind promising returns and profits, as an inducement 
to Insurance; and no life insurance company shall be authorized, nor per- 
mitted to do business, in this state, which issues or permits its agents, officers, 
or employees, to issue in this state or in any other state or territory, agency 
company stock, or other stock or securities, or any special advisory board 
contract, or other contract of any kind promising returns and profits, as an 
inducement to insurance; and no corporation or stock company, acting as 
agent of a life insurance company nor any of its agents, officers, or employees, 
shall be permitted to agree to sell, offer to sell, or give or offer to give, directly 
or indirectly, in any manner whatsoever, any share of stock, securities, bonds, 
or agreement of any form or nature, promising returns and profits, as an 
inducement to insurance or in connection therewith. [L. 11, p. 260, § 180.] 


§ 6059-181. Policies—By Whom Signed. 

All life insurance policies delivered in this state shall be signed by the 
secretary or assistant secretary; or, in their absence, by a secretary pro 
tempore, and by the president or vice-president, or, in their absence, by two 
directors, of the company issuing same. [L. 11, p. 261, § 181.] 


§ 6059-182. Medical Examination must be Made. 

No life insurance company organized under the laws of, or doing busi- 
ness in, this state, shall enter into any contract of insurance upon lives within 
this state, except industrial insurance or where premiums are payable 
monthly or oftener, without having previously made, or caused to be made, 
a prescribed medical examination of the insured by a legally qualified prac- 
ticing physician. [L. 11, p. 261, § 182.] 


§ 6059-183. Policy must be Filed. 

On and after January first, nimeteen hundred twelve, no policy of life 
or endowment insurance shall be issued or delivered in this state until a 
copy of the form thereof has been filed at least thirty days with the com- 
missioner, unless before the expiration of said thirty days the commissioner 
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shall have approved the same in writing; nor if the commissioner notifies the 
company in writing, that, in his opinion, the form of said policy does not 
comply with the requirements of the laws of this state, specifying the reasons 
for his opinion: Provided, That upon the petition of the company the 
opinion of the commissioner shall be subject to review by any court of com- 
petent jurisdiction. [L. 11, p. 261, § 183.] 


§ 6059-184. Terms of Policy. 

No life insurance policy, except policies of industrial insurance or where 
the premiums are payable monthly or oftener, shall be issued or delivered 
in this state on and after January first, nineteen hundred and twelve, unless 
it contains in substance the following provisions: 

(1) A provision that the insured is entitled to e grace of at least thirty 
days within which the payment of any premium after the first year may 
be paid, subject, at the option of the company, to an interest charge not 
in excess of six per centum per annum for the number of days of grace 
elapsing before the payment of the premium, during which period of grace 
the policy shall continue in force, but in case the policy becomes a claim 
during the said period of grace before the overdue premium or the deferred 
premiums of the policy year, if any, are paid, the amount of such premiums, 
with interest on any overdue premium, may be deducted from any amount 
payable under the policy in settlement. 

(2) A provision that [the] policy, so far as it relates to life or endow- 
ment insurance, shall be incontestable after two years from its date of issue 
except for nonpayment of premiums, and except for violation of the condi- 
tions of the policy relating to military or naval service in time of war. 

(3) A provision that the policy and the application therefor shall con- 
stitute the entire contract between the parties and that all statements made 
by the insured shall, in the absence of fraud, be deemed representations and 
not warranties. | 

(4) A provision that if the age of the insured has been misstated the 
amount payable under the policy shall be such as the premium would have 
purchased at the correct age. 

(5) A provision that the policy shall participate in the surplus of the 
company annually or quinquennially. 

(6) A provision specifying the option to which the policy-holder is en- 
titled in the event of default in a premium payment after three full annual 
premiums shall have been paid. 

(7) A provision that after the policy has been in force for three full 
years, the company at any time, while the policy is in force, will advance, 
on proper assignment or pledge of the policy and on the sole security 
thereof, at a specified rate of interest not exceeding six per centum per 
annum, a sum equal to, or at the option of the owner of the policy less 
than, ninety per centum of the reserve at the end of the current policy 
year on the policy and on any dividend additions thereto, less a sum not 
more than two and one-half per centum of the amount insured by the policy 
and of any dividend additions thereto; and that the company will deduct 
from such loan value any existing indebtedness on the policy and any unpaid 
balance of the premium for the current policy year and may collect interest 
in advance on the loan to the end of the current policy year; which pro- 
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vision may further provide that such loan may be deferred for not exceeding 
six months after the application therefor is made. 

(8) A table showing in figures the loan value, if any, and the options 
available under the policy each year upon default in premium payments, 
during at least the first twenty years of the policy, or for its life if maturity 
is less than twenty years, beginning with the year in which such values and 
options first become available. 

(9) In case the proceeds of a policy are payable in installments or as an 
annuity, a table showing the amounts of the installments or annuity pay- 
ments. 

(10) A provision that the holder of a policy shall be entitled to have the 
policy reinstated at any time within three years from the date of default, 
unless the cash value has been duly paid, or the extension period expired, 
upon the production of evidence of insurability satisfactory to the company 
and the payment of all overdue premiums and any other indebtedness to 
the company upon said policy with interest at a rate not exceeding six per 
centum per annum payable annually. 

Any of the foregoing provisions or portions thereof not applicable to 
single premium or nonparticipating or term policies shall to that extent not 
be incorporated therein. [L. 11, p. 261, § 184.] 


§ 6059-185. Policy Binding on Company. 

In any claim arising under a policy which has been issued in this state 
by any life insurance company, without previous medical examination, or 
without the knowledge and consent of the insured, or, if said insured is 
under eighteen years of age, without the consent of the parent, guardian 
or other person having legal custody of the said minor, the statements made 
in the application as to age, physical condition, and family history of the 
insured, shall be held to be valid and binding upon the company, but the 
company shall not be debarred from proving as a defense to such claim 
that said statements were willfully false, fraudulent, or misleading. Every 
policy, except industrial or those calling for premiums monthly or oftener, 
shall have attached thereto a correct copy of the application, including all 
answers made by the applicant, and unless so attached the same shall not 
be considered a part of the policy or received in evidence. [L. 11, p. 263, 
§ 185. ] 


§ 6059-186. Assessment Life Insurance. 

No life insurance company or association, other than fraternal bene- 
ficiary associations, which issues contracts, the performance of which is con- 
tingent upon the payment of assessments or calls made upon its members, 
shall do business within this state, except such companies or associations as 
are now licensed to do business within this state, and which shall value their 
assessment policies, or certificates of membership as yearly renewable term 
contracts according to the standard of valuation of life insurance policies 
prescribed by the laws of this state. 

Every such company or association must have assets of at least two 
hundred thousand dollars invested in securities such as are approved by this 
act, and must have paid in full all legal death claims for the last twelve 
months. 
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Every such company or association shall, on or before February fifteenth 
of each year, file with the commissioner a statement, upon a form to be pre- 
scribed and furnished by him, showing the true condition of the company 
or association as of December thirty-first next preceding, and shall pay a 
premium tax as otherwise provided in this act. [L. 11, p. 264, § 186.] 


§ 6059-187. Health and Accident Insurance. 

No policy of insurance against loss or damage from disease or by bodily 
injury by accident, or both, of the assured, shall be issued or delivered in 
this state until a copy of the form thereof and the table of rates or manual 
of risks of the company has been filed at least thirty days with the commis- 
sioner, unless before the expiration of said thirty days the commissioner 
shall have approved the same in writing; nor if the commissioner notifies 
the company in writing that in his opinion the form of said policy does 
not comply with the requirements of the laws of this state, specifying the 
reasons for his opinion: Provided, That upon the petition of the company, 
the opinion of the commissioner shall be subject to review by any court 
of competent jurisdiction; nor shall such policy be so issued or delivered 
unless every portion except the questions and answers in the application 
is plainly printed in type not smaller than long primer or ten point type, 
nor unless all exceptions and conditions are printed with the same prom- 
inence as the benefits to which such exceptions and conditions apply, nor 
unless it contains in substance the following provisions: 

(1) A provision that such policy, with a copy of the application thereof, 

any, and of such other papers as may be attached thereto or indorsed 
thereon shall constitute the entire contract of insurance; except as it may 
be affected by any table of rates or classification of risks filed by the com- 
pany with the commissioner; and except that this provision shall not be 
required upon policies of industrial insurance, or where the premiums are 
payable monthly or oftener. 

(2) A provision that specifies the time within which notice of accident 
or disability shall be given, which time shall be not less than ten days from 
the date of the accident or the beginning of the disability from sickness upon 
which claim is based: Provided, however, That in case of accidental death, 
immediate notice thereof may be required; unless the notices herein specified 
may be shown not to have been reasonably possible. 

(3) A provision that notice of a claim for indemnity shall be deemed suffi- 
cient when given to the company. 

(4) If a past due premium shall be accepted by the company, or by a 
branch office, or by an authorized agent of the company in the city, town, 
or county in which the insured shall reside, such acceptance shall reinstate 
the policy in full as to disability resulting from accidental bodily injuries 
thereafter sustained, but shall only reinstate the policy as to disability from 
disease beginning more than ten days after the date of such acceptance. 

(5) A provision that if the insured is injured or contracts disease after 
having changed his occupation to one classified by the company as more 
hazardous than that stated in the policy, or while he is doing any act per- 
taining to any ‘occupation so classified, the company shall pay such propor- 
tion of the indemnities provided in the policy as the premium paid would 
have purchased at the rate, but within the limits fixed by the company, for 
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such more hazardous occupation according to the company’s rates and classi- 
fication of risks filed with the commissioner in this state at, or prior to the 
date of issuance of the policy under which indemnity is claimed. 

(6) A provision that the company will pay the benefits promised within 
sixty days of the receipt by it of due proofs of death or disability. 

(7) A provision that the policy may be canccled at any time by the 
company by giving the insured written notice of cancellation, and paying 
in cash or mailing by registered letter with proper postage affixed thereon, 
addressed to the insured at his usual or last known postoffice address, a post- 
office or express company money order or bank draft for the unearned por- 
tion of the premium, but that the cancellation shall be without prejudice 
to any claim arising on account of disability commencing prior to the date 
on which the cancellation takes effect. [L.’ 11, p. 264, § 187.} 


§ 6059-188. Prohibitions. 

No such policy insuring against accidental bodily injuries or disease 
or death shall be issued or delivered in this state, if it contains in substance 
any of the following provisions: 

(1) A provision limiting the time within which proofs of claims shall be 
furnished to the company to a period less than ninety days from the date 
of death, dismemberment, or loss of sight or from the termination of any 
other disability. : 

(2) A provision that such policy shall authorize the deduction of any 
premium or assessment from any indemnity payable under the terms of 
the policy, except such premium or assessment as may be due or covered 
by written order or note at the time of payment of the indemnity. 

(3) A provision limiting the amount of indemnity to be paid to a sum 
less than the indemnity as stated in the policy and for which the premium 
has been paid: Provided, however, If the assured shall carry other insurance 
covering the same hazard without giving written notice to the companies 
issuing the policies, then, and in that case, each company shall be liable only 
for such proportionate amount of benefits as the indemnity promised bears 
to the total amount of indemnity in all the policies covering such hazard, 
and for the return of such part of the premium paid as shall exceed the 
pro rata of the premium for the benefits paid. [L. 11, p. 266, § 188.] 


§ 6059-189. Blanket Policies not Affected. 

Nothing in this act shall affect any general or blanket policy of insur- 
ance issued to any municipal corporation or department thereof, or to any 
corporation, copartnership, association, or individual employer, police or 
fire department, underwriters’ corps, salvage bureau, or life associations or 
organizations, when the officers, members, or employees or classes or depart- 
ments thereof are insured against specified accidental bodily injuries or 
diseases while exposed to the hazards of the occupation or otherwise, for 
a premium intended to cover the risks of all persons insured under such 
policy; nor shall anything in sections 6059-187 and 6059-188 apply to or 
affect contracts of life insurance, or contracts supplemental thereto, which 
shall contain provisions intended to safeguard such life insurance against 
lapse, or that shall provide a special surrender value therefor in the event 
that the assured thereunder shall, by reason of accidental bodily injury or 
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disease, be unable to continue the premium payments thereon. [L. 11, 


p. 267, 8 189.] 


§ 6059-190. Immediate Disposal of Notes Prohibited. 

It shall be unlawful for any company or agent thereof to hypothecate, 
sell, or dispose of a promissory note, received in payment for any part of 
a premium on a policy of insurance applied for under the provisions of this 
article, prior to the delivery of the policy to the applicant. [L. 11, p. 268, 
§ 190. ] 


§ 6059-191. Penalties. 

Any insurance company knowingly and willfully violating any of the 
provisions of this article shall be fined in any sum not exceeding one thousand 
dollars. 

Any insurance agent knowingly and willfully violating any of the pro- 
visions of this article shall be fined in any sum not exceeding five hundred 
dollars and shall have his license revoked. [L. 11, p. 268, § 191.] 


§ 6059-1982. Fraternals Exempt. 

Nothing in this article shall be construed as applying to fraternal bene- 
ficiary associations, societies, or orders with representative form of govern- 
ment, operating on a lodge system, or the beneficiary certificate or policy 
issued by them. [L. 11, p. 268, § 192.] 


§ 6059-193. Surety Companies may Execute Bond, ete. 

Whenever any bond, recognizance, obligation, stipulation, or undertak- 
ing is by law, state, municipal, or otherwise, or by the rules, or regulations 
of any board, court, judge, body, or organization, or officer, state, municipal, 
or otherwise, required or permitted to be made, given, tendered, or filed, for 
the security or protection of any person or persons, corporation, municipality, 
state, or any department thereof, or any other organization whatever, con- 
ditioned for the doing or not doing of anything in such bond, recognizance, 
obligation, stipulation, or undertaking, specified, any and all heads of de- 
partments, public officers, state, county, town, school district, or other munici- 
pality, and any and all boards, courts, Judges, and municipalities, now or 
hereafter required or permitted to accept or approve of the sufficiency of 
any such bond, recognizance, obligation, stipulation, or undertaking, may, 
in the discretion of such head of department, court, judge, public officer, 
board, or municipality, accept such bond, recognizance, obligation, stipula- 
tion, or undertaking, and approve the same whenever the same is executed, 
or the conditions thereof are guaranteed, solely by a company admitted and 
authorized to transact such business in this state in accordance with the 
requirements of this act, but no such security shall be accepted on any bond 
for an amount in excess of ten per cent of the paid-up cash capital, and 
surplus. 

Whenever any such bond, recognizance, obligation, stipulation, or un- 
dertaking is so required to be made, given, tendered, or filed with one surety, 
or with two or more sureties, the execution of the same, or the guaranteeing 
of the performance of the conditions thereof, shall be sufficient when exe- 
cuted or guaranteed solely by such company, so authorized, and shall be in 
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all respects a full and complete compliance with every requirement of every 
law, ordinance, rule or regulation, that such bond, undertaking, recognizance, 
obligation or stipulation shall be executed or guaranteed by one surety, or 
by two or more sureties, or that such sureties shall be residents, household- 
ers, or freeholders, or both, and a full and complete compliance with every 
other requirement of every law, ordinance, rule, or regulation, relating to 
the same, and no justification by such company shall be necessary or re- 
quired, and any and all heads of departments, court, judges, public officers, 
boards, and municipalities, whose duties it may be, or shall hereafter be, 
to accept or approve the sufficiency of any such bond, recognizance, obliga- 
tion, stipulation, or undertaking, may accept and approve the same, when 
executed or guaranteed solely by such company. [L. 11, p. 268, § 193.] 


§ 6059-194. Premium—May be Taxed as Costs. 

Any receiver, assignee, trustee, guardian, executor, administrator, com- 
mittee, or other fiduciary, required by law to give bonds as such, may in- 
clude as a part of his lawful expenses, such reasonable sum paid to such a 
corporation for such suretyship not exceeding one per cent per annum on 
the amount of said bond, as the head of the department, court, judge, or 
officer by whom, or the court or body by which he was appointed, allows, 
and in all actions and proceedings, the party entitled to recover costs may 
include therein such reasonable sum as may have been paid such company 
for executing or guaranteeing any such bond or undertaking therein as may 
be allowed by the court or judge before whom the action or proceeding is 
pending: Provided, That the premium or charge for bonds given by surety 
companies for appointive or elective officers of the state, counties and cities 
of the first, second and third class and towns shall be paid by the state, 
county, city or town respectively: Provided further, That no such premium 
or charge shall exceed one-half of one per cent per annum on the amount 
of such bond, and validating such payments heretofore made. [L. 11, 
p. 270,§ 194; L. 13, p. 138, §1.] 


§ 6059-195. Release from Liability. 

Any company executing any bond, recognizance, obligation, stipulation, 
or undertaking, and any such surety may be released from its liability on the 
same terms and conditions as are or may be by law prescribed for the 
release of individuals upon any such bond, recognizance, obligation, stipula- 
tion, or undertaking; it being the true intent and meaning of this act to 
enable companies created for the purpose to execute and become surety on 
bonds, recognizances, obligations, stipulations, or undertakings, required, or 
permitted by law, state, or municipal, or otherwise, or by the rules or regu- 
lations of any court, judge, officer, board, city charter, village, town, organ- 
ization, or otherwise to be released from liability thereon in like manner 
and upon like terms and conditions as sureties are or may be. [L. ’11, p. 
270, § 195. ] 


§ 6059-196, Failure to Discharge Contract—Forfeiture. 

If any such company shall neglect, fail, or refuse to pay any final judg- 
ment or decree, rendered against it, upon any such recognizance, bond, stipu- 
lation, or undertaking made or guaranteed by it, in this state, for the period 
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of thirty days after any such judgment or decree shall have been finally 
determined in case of an appeal, or within thirty days after the time for 
taking an appeal has expired when no appeal is taken from such judgment 
or decree, or in case an appeal be taken and the same be dismissed before 
final determination on appeal, then within thirty days from such dismissal, 
it shall forfeit all right to do business in this state and the commissioner 
shall thereupon revoke its license and the license of its agent. [L. 11, p. 
270, 8 196.] 


§ 6059-197. Formation of Company —Purposes— Requirements. 

Every domestie or foreign company organized for the purpose of insur- 
ing or guaranteeing the owners or encumbrancers of property within this 
state against loss by reason of any incorreet statement in the guaranteed 
certificate of title or policy of title insurance, or other guaranty of title, 
issued thereon, or by reason of any unexcepted lien or encumbrance upon, 
or defect in the title thereto, shall from and after the taking effect of this 
act and before issuing any guaranteed certificate of title, or policy of title 
insurance, or other guaranty of title deposit with the state treasurer, as a 
guaranty fund, securities to the amount specified in this act and of the 
character hereinafter set forth: Provided, That every such company must, 
before it may issue any policy of title insurance or guaranteed certificates 
of title, and for so long a time as it may continue to issue any policies of 
title insurance or guaranteed certificates of title, own and maintain a com- 
plete set of tract indexes of the county in which its principal office within 
this state is located. [L. 11, p. 271, § 197.] 


§ 6059-198. Classes of Securities. 

Such guaranty fund shall be composed of securities specified as author- 
ized investments in this act: Provided, That any domestic company, owning, 
at the time this act takes effect, stocks of any national or state bank doing 
business in this state, which according to its latest report to the comptroller 
of the currency or the state bank examiner, has its capital fully paid, and 
has in addition thereto a surplus fund amounting to not less than twenty 
per cent of its capital, may deposit such stocks at par value thereof with 
the state treasurer, in lieu of the securities authorized by this act, until the 
game under the provisions of this act, can be exchanged or converted into 
securities authorized by this act: Provided, however, That not to exceed forty 
per cent of the total capital stock of any such bank shall be deposited with 
the state treasurer as part or whole of any such guaranty fund. All such 
securities shall be registered in the name of or indorsed or assigned to said 
state treasurer officially, as the occasion and the due and orderly course of 
business may require. The securities so deposited shall be held by the state 
treasurer as a special guaranty fund, securing the faithful performance on 
the part of any such company of all its undertakings and liabilities upon 
its guaranteed certificates of title, policies of title insurance, or other guar- 
anties of title to property and to the extent of any outstanding liabilities 
thereon, shall not be subject to any other outstanding liabilities of the com- 
pany. [L. 11, p. 271, § 198.] 
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. § 6059-199. Oonditions of Deposit. 
That such deposit shall be by the state treasurer held subject to the fol- 
lowing conditions: 

(1) The state treasurer shall deliver to the company depositing such guar- 
anty fund a receipt in full for all securities so deposited with him. The 
company may from time to time withdraw securities or any part thereof on 
depositing with said state treasurer cash or other authorized securities, so 
as at all times to maintain the value of said guaranty fund deposit at not 
less than the amount required by this act. 

(2) All interest or dividends accruing on said securities deposited with 
the state treasurer under authority of this act shall belong to and at all 
times be available to the company making said deposit and the said state 
treasurer shall permit said company so long as it shall continue solvent to 
collect the interest or dividends on said securities so deposited. The state 
treasurer shall be the agent of both parties to receive, receipt for and pay 
over said interest or dividends when the same are paid to him by reason 
of the custody of said deposit, and he is hereby authorized to make such in- 
dorsements on said securities as the occasion and the due and orderly course 
of business may require. The rights of said company to demand of and 
receive from the state treasurer said interest or dividends, shall be subject, 
however, to the provisions of the following paragraph. 

(3) If, pursuant to liability on a guaranteed certificate of title, or policy 
of title insurance or other guaranty of title to property, a judgment shall 
be entered in a court of general jurisdiction in this state against a company 
which has made a deposit of securities with the state treasurer subject to 
the provisions of this act and such judgment shall have become final either 
by failure to appeal, dismissal of appeal, or by affirmance on appeal, or 
otherwise, and such judgment shall not be paid and satisfied in full within 
thirty days after the finality of said judgment has become fixed, then in every 
such case said Judgment may be enforced against said securities so deposited 
with the state treasurer upon petition of the judgment, creditor in the same 
cause wherein judgment was obtained, setting forth the facts aforesaid, 
whereupon it shall be the duty of the court wherein said judgment is entered 
to direct the issuance of a special execution directed to the sheriff of the 
county in which the capital of the state is situated, which execution shall be 
as near as may be in the usual form and shall require on the part of said 
sheriff, the sale of said securities or so much thereof as may be necessary 
to the satisfaction of said judgment. When application is made for the issu- 
ance of said special execution herein provided for, and the court allows the 
same, the order in which said special execution is authorized, shall direct that 
service of a copy of the said judgment and the said petition shall be made 
within five days thereafter upon the state treasurer. All proceedings relat- 
ing to the enforcement of said writ of execution against said securities shall 
conform as near as may be to the practice in ordinary cases except as herein 
otherwise specially provided. Proceedings under said execution shall be a 
sufficient authority where notices aforesaid have been served on said state 
treasurer for the delivery by said state treasurer to the sheriff of the secur- 
ities to be sold upon said execution. 

(4) Except as herein provided, the state treasurer shall hold intact the 
securities deposited with him and shall retain the same until such time as all 
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liabilities under any guaranteed certificate of title, or policy of title insur- 
ance, or other guaranty of title, issued by the company having deposited such 
securities, shall have legally terminated, or until such time as all liabilities 
of said company under such guaranteed: certificates of title or policies of title 
insurance or other guaranties of title, shall have been assumed by some other 
title insurance company of equal financial standing and responsibility, au- 
thorized to transact business in this state, upon which conditions alone and 
on application of said company verified by the oath of its president and of 
its secretary, and upon satisfactory examination of its books, and of its 
officers under oath that such conditions have been met, the state treasurer 
is authorized and it shall be his duty to forthwith return the securities to 
the said company. On return of the securities, the certificates of authority 
issued to said company by the state insurance commissioner shall be revoked 
and notice thereof given in the same manner as provided for in the next 
succeeding paragraph: 

(5) Provided, however, That if the aforesaid guaranty fund is at any 
time impaired by reason of the payment of any Judgment against the com- 
pany depositing such funds or by reason of the nonpayment of the annual 
fee as herein provided, or at all, and remains so impaired for a period of 
thirty days after notice to the compary, the commissioner is hereby authorized 
and it shall be his duty to immediately revoke the certificate of authority 
granted said company, and to publish a notice of such revocation in a daily 
paper of general circulation, published in the city wherein said company 
has its principal office at least once in each week for six successive weeks, the 
expense of such publication to be chargeable against the said guaranty fund 
of said company. [L. 11, p. 272, § 199.} 


§ 6059-200. Annual Fee. 

That the company so depositing such securities shall on or before the 
second Monday in January of each year that such securities or any part 
thereof remain on deposit with the state treasurer as provided by this act, 
pay to the state treasurer for the use of the state an annual fee equal in 
amount to one-tenth of one per centum of the value of the securities so de- 
posited by it, and should the same not be paid within thirty days thereafter, 
the state treasurer is hereby authorized to sell sufficient of said securities to 
pay the same. [L. 11, p. 275, § 200.] 


§ 6059-201. Penalty for Noncompliance. 

It shall be unlawful for any company to engage in said business of in- 
suring or guaranteeing the owners or encumbrancers of property against loss 
as hereinbefore specified, unless such company shall have complied with all 
of the provisions of this act; and if any company, its agent or attorney shall 
Issue any guaranteed certificate of title, or policy of title insurance, or other 
guaranty of title to property, or guarantee or insure any owner or encum- 
brancer of property against loss as hereinbefore specified, without having 
complied with the laws of this state with regard thereto, such company, or 
its agent, or attorney, issuing such guaranteed certificate of title, or policy 
of title insurance, or other guaranty of title, or undertaking such guaranty 
or insurance shall be guilty of a misdemeanor and be subject to a fine of 
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not less than one hundred dollars nor more than five hundred dollars for each 
such offense, in the discretion of the court. [L. 11, p. 275, § 201.] 


§ 6059-202. Annual Financial Statements. 

Every company engaged in part or wholly in said business of insuring 
or guaranteeing the owners or encumbrancers of property against loss as 
hereinbefore specified, shall on or before the first day of February in each 
and every year make and file with the commissioner a statement verified by 
oath of the president and secretary of such company, showing the financial 
condition of such company on the thirty-first day of December next pre- 
ceding, and shall show: 

(1) The amount of the capital stock of the company. 

(2) The property or assets held by the same, including securities on de- 
posit with the state treasurer as a guaranty fund. 

(3) The income of said company from title insurance during the — 
year. 

(4) The amount and character of risks written during the same period, 
the amount and character of risks expired during the same period, and the 
total amount and character of risks outstanding on the thirty-first day of 
December next preceding. 

If the provisions of this section are not complied with on or before the 
fifteenth day of February in each year, the commissioner shall revoke the 
certificate of authority issued to the company. [L. 11, p. 275, § 202.] 


§ 6059-203. Expiration of Certificate of Authority—Renewal—Suspension. 

Every certificate of authority granted in pursuance of the provisions 
of this act to a company engaged wholly or in part in said business of insur- 
ing or guaranteeing the owners or encumbrancers of property against loss 
as hereinbefore specified, shall expire on the first day of April after the date 
of issue. The certificate of authority may be renewed from year to year 
upon application to the commissioner and upon evidence of compliance by 
the company with the provisions of this act. If the commissioner is not sat- 
isfied that the securities composing the guaranty fund of any such company 
remain secure, he may suspend the authority of such company to do a title 
insurance business until any impairment or depreciation of such guaranty 
fund is made good. [L. 11, p. 276, § 203.] 


§ 6059-204. Taxation. 

Every such company engaged wholly or in part in said business of 
insuring or guaranteeing the owners or encumbrancers of property against 
loss as hereinbefore specified, shall be taxed on the basis of the physical prop- 
erty owned by it in the county where such property is located, in accordance 
with the general laws relating to taxation in this state, and not otherwise. 
[L. 11, p. 277, § 204. ] 


§ 6059-205. Owner and Encumbrancer Defined. 

The terms ‘‘owner’’ and ‘‘encumbrancer’”’ as used throughout this article 
shall be construed to include anyone having an insurable interest in prop- 
erty. [L. 11, p. 277, § 205.] 
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§ 6059-206. Fraternal Benefit Societies Defined. 

Any corporation, society, order, or voluntary association, without capital 
stock, organized and carried on solely for the mutual benefit of its members 
and their beneficiaries, and not for profit, and having a lodge system with 
ritualistic form of work and representative form of government, and which 
shall make provision for the payment of benefits in accordance with section 
6059-210 hereof, is hereby declared to be a fraternal benefit society. [L. 11, 
p. 277, § 206. ] 


§ 6059-207. Lodge System Defined. 

Any society having a supreme governing or a legislative body and sub- 
ordinate lodges or branches by whatever name known, in which members shall 
be elected, initiated, and admitted in accordance with its constitution, laws, 
rules, regulations, and prescribed ritualistic ceremonies, which subordinate 
lodges or branches shall be required by the laws of such societies to hold 
regular or stated meetings at least once in each month, shall be deemed to 
be operating on the lodge system. [L. 11, p. 277, § 207.] 


§ 6059-208. Representative Form of Government Defined. 

Any such society shall be deemed to have a representative form of gov- 
ernment when it shall provide in its constitution and laws for a supreme 
legislative or governing body, composed of representatives elected either by 
the members or by delegates elected directly or indirectly by the members, 
together with such other members as may be prescribed by its constitution 
and laws: Provided, That the elective members shall constitute a majority 
in the number and have not less than two-thirds of the votes, nor less than 
the votes required to amend its constitution and laws: Provided, further, That 
the meetings of the supreme or governing body, and the election of officers, 
representatives, or delegates shell be held as often as once in four years. 
The members, officers, representatives, or delegates of a fraternal benefit 
society shall not vote by proxy. [L. 11, p. 277, § 208.] 


§ 6059-209. Exemptions. 

Except as herein provided, such societies shall be governed by the pro- 
visions of this article and shall be exempt from all other provisions of the 
insurance laws of thìs state, not only in governmental relations with the 
state, but for every other purpose, and no law hereinafter enacted shall apply 
to them unless they be expressly designated therein. [L. 11, p. 278, § 209.] 


§ 6059-210. Benefits. 

(1) Every society transacting business under this article shall provide 
for the payment of death benefits, and may provide for the payment of bene- 
fits in case of temporary or permanent physical disability, either as the 
result of disease, accident, or old age: Provided, That the period of life 
at which the payment of benefits for disability on account of old age shall 
commence, shall not be under seventy years, and may provide for monu- 
ments or tombstones to the memory of the deceased members and for the 
payment of funeral benefits. Such society shall have the power to give a 
member, when permanently disabled or on attaining the age of seventy, all 
or such portion of the face value of his certificates as the laws of the society 
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may provide: Provided, That nothing in this article contained shall be so 
construed as to prevent the issuing of benefit certificates for a term of years 
less than the whole of life which are payable upon the death or disability 
of the member occurring within the terms for which the benefit certificate 
may be issued. Such society shall, upon written application of the members, 
have the power to accept a part of the periodical contributions in cash, and 
charge the remainder, not exceeding one-half of the periodical contributions, 
against the certificate with interest payable or compounded annually at a 
rate not lower than four per cent per annum: Provided, That this privilege 
shall not be granted except to societies which have readjusted or may here- 
after readjust their rates of contribution and to contracts affected by such 
readjustment. 

(2) Any society which shall show by the annual valuation hereinafter pro- 
vided for, that it is accumulating and maintaining the reserve necessary to 
enable it to do so, under a table of mortality not lower than the American 
Experience Table and four per cent interest, may grant to its members, 
extended and paid-up protection or such withdrawal equities as its constitu- 
tion and laws may provide: Provided, That such grants shall in no case 
exceed in value the portion of the reserve to the credit of such members to 
whom they are made. [L. 11, p. 278, § 210.] 


§ 6059-211. Beneficiaries.. | 

The payment of death benefits shall be confined to wife, husband, rela- 
tive by blood to the fourth degree ascending or descending, father in law, 
mother in law, son in law, daughter in law, stepfather, stepmother, step- 
children children by legal adoption, or to a person or persons dependent 
upon the member: Provided, That if after the issuance of the original cer- 
tificate the member shall become dependent upon a home maintained by the 
society for the dependent members or upon a subordinate lodge or society 
of the order of which he is a member, or upon an incorporated charitable 
institution, he shall have the privilege with the consent of the society, of 
making such home, lodge, society or institution his beneficiary. Within the 
above restrictions each member shall have the right to designate his bene- 
ficiary, and, from time to time, have the same changed in accordance with 
the laws, rules, or regulations of the society, and no beneficiary shall have 
or obtain any vested interest in the said benefit until the same has become 
due and payable upon the death of the said member: Provided, That any 
society may, by its laws, limit the scope of beneficiaries within the above 
classes. [L. 11, p. 279, S 211.] 


§ 6059-212. Qualifications for Membership. 

Any society may admit to beneficiary membership any person not less 
than sixteen and not more than sixty years of age, who has been examined 
by a legally qualified practicing physician and whose examination has been 
supervised and approved in accordance with the laws of the society: Provided, 
That any beneficiary member of such society who shall apply for a cer- 
tificate providing for disability benefits, need not be required to pass an 
additional medical examination therefor. Nothing herein eontained shall 
prevent such society from accepting general or social members. [L. 11, 
p. 280, § 212.] 
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§ 6059-213. Oertificate. 

Every certificate issued by any such society shall specify the amount of 
benefit provided thereby, and shall provide that the certificate, the charter, 
or articles of incorporation, or, if a voluntary association, the articles of 
association, the constitution and laws of the society and the application 
for membership and medical examination, signed by the applicant, and all 
amendments to each thereof, shall constitute the agreement between the 
society and the member, and copies of the same certified by the secretary 
of the society, or corresponding officer, shall be received in evidence of the 
terms and conditions thereof, and any changes, additions, or amendments 
to said charter or articles of incorporation, or articles of association, if a 
voluntary association, constitution, or laws duly made or enacted subsequent 
to the issuance of the benefit certificates, shall bind the member and his 
beneficiaries, and shall govern and control the agreement in all respects the 
same as though such changes, additions, or amendments had been made prior 
to and were in force at the time of the application for membership. [L. 11, 
p. 280, § 213.] 


§ 6059-214. Funds. 

(1) Any society may create, maintain, invest, disburse, and apply an 
emergency, surplus, or other similar fund in accordance with its law. Unless 
otherwise provided in the contract, such funds shall be held, invested, and 
disbursed for the use and benefit of the society, and no member or beneficiary 
shall have or acquire individual rights therein or become entitled to any 
apportionment or the surrender of any part thereof, except as provided 
in section 6059-210 of this article. The funds from which benefits shall 
be paid and the funds from which the expenses of the society shall be 
defrayed, shall be derived from periodical or other payments by the members 
of the society and accretions of said funds: Provided, That no society, 
domestic or foreign, shall hereafter be incorporated or admitted to transact 
business in this state, which does not provide for stated periodical contribu- 
tions sufficient to provide for meeting the mortuary obligations contracted, 
when valued upon the basis of the National Fraternal Congress Table of 
Mortality as adopted by the National Fraternal Congress, August twenty- 
third, eighteen hundred and ninety-nine, or any higher standard with in- 
terest assumption not more than four per cent per annum, nor write or 
accept members for temporary or permanent disability benefits except upon 
tables based upon reliable experience, with an interest assumption not higher 
than four per cent per annum. 

(2) Deferred payments or installments of claims shall be considered as 
fixed liabilities on the happening of the contingency upon which such pay- 
ments or installments are thereafter to be paid. Such liability shall be the 
present value of such future payments or installments upon the rate of 
interest and mortality assumed by the society for valuation, and every society 
shall maintain a fund sufficient to meet such liability regardless of proposed 
future collections to meet any such liabilities. [L. 11, p. 281, S 214.] 


§ 6059-215. Investments. 
Every society shall invest its funds only in securities permitted by the 
laws of this state for the investment of the assets of life insurance companies: 
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Provided, That any foreign society permitted or seeking to do business in 
this state, which invests its funds in accordance with the laws of the state 
in which it is incorporated, shall be held to meet the requirements of this 
article for the investment of funds. [L. 11, p. 282, § 215.] 


§ 6059-216. Distribution of Funds. 

Every provision of the laws of the society for payment by members of 
such society, in whatever form made, shall distinctly state the purpose of 
the same and the proportion thereof which may be used for expenses, and 
no part of the money collected for mortuary or disability purposes, or the 
net accretions of either or any of said funds, shall be used for expenses. 
[L. 11, p. 282, § 216.] 


§ 6059-217. Organization. 

Seven or more persons, citizens of the United States, and a majority of 
whom are citizens of this state, who desire to form a fraternal benefit society, 
as defined by this article, may make and sign, giving their addresses, and 
acknowledge before some officer competent to take acknowledgment of deeds, 
articles of incorporation, in which shall be stated: 

First. The proposed corporate name of the society, which shall not so 
closely resemble the name of any society or insurance company already trans- 
acting business in this state as to mislead the public or to lead to confusion. 

Second. The purpose for which it is formed, which shall not include 
more liberal powers than are granted in this article: Provided, That any 
lawful social, intellectual, educational, charitable, benevolent, moral, or re- 
ligious advantages may be set forth among the purposes of the society, and 
the mode in which its corporate powers are to be exercised. 

Third. The names, residences, and official titles of all the officers, trustees, 
directors, or other persons who are to have and exercise the general control 
and management of the affairs and funds of the society for the first year 
or until the ensuing election at which all such officers shall be elected by 
the supreme legislative or governing body, which election shall be held not 
later than one year from the date of the issuance of the permanent certifi- 
cate. Such articles of incorporation and duly certified copies of the con- 
stitution and laws, rules and regulations, and copies of all proposed forms 
of benefit certificates, applications therefor and circulars to be issued by such 
society, and a bond in the sum of five thousand dollars, with sureties ap- 
proved by the commissioner, conditioned upon the return of the advanced 
payments, as provided in this section, to applicants, if the organization is 
not completed within one year, shall be filed with the commissioner, who may 
require such further information as he deems necessary, and if the pur- 
poses of the society conform to the requirements of this article, and all 
provisions of law have been complied with, the commissioner shall so certify 
and retain and record, or file, the articles of incorporation, and furnish the 
incorporators a preliminary certificate authorizing said society to solicit 
members as hereinafter provided. 

Upon receipt of said certificate from the commissioner, said society may 
solicit members for the purpose of completing its organization and shall col- 
lect from each applicant the amount of not less than one regular monthly pay- 
ment, in accordance with its table of rates as provided by its constitution and 
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laws, and shall issue to each such applicant, a receipt for the amount so col- 
lected. But no such society shall incur any liability other than for such 
advanced payments, nor issue any benefit certificate, nor pay or allow, or offer 
or promise to pay or allow, to any person any death or disability benefit until 
actual bona fide applications for death benefit certificates have been secured 
upon at least five hundred lives for at least one thousand dollars each, and all 
such applicants for death benefits shall have been regularly examined by 
legally qualified practicing physicians, and certificates of such examinations 
have been duly filed and approved by the chief medical examiner of such 
society, nor until there shall be established ten subordinate lodges or branches 
into which said five hundred applicants have been initiated, nor until there 
has been submitted to the commissioner, under oath of the president and sec- 
retary, or corresponding officers of such society, a list of such applicants, giv- 
ing their names, addresses, date examined, date approved, date initiated, name 
and number of the subordinate branch of which each applicant is a member, 
amount of benefits to be granted, rate of stated periodical contributions which 
shall be sufficient to provide for meeting the mortuary obligation contracted, 
when valued for death benefits upon the basis of the National Fraternal Con- 
gress Table of Mortality, as adopted by the National Fraternal Congress, Au- 
gust twenty-third, eighteen hundred and ninety-nine, or any higher standard 
at the option of the society, and for disability benefits by tables based upon 
reliable experience and for combined death and permanent total disability 
benefits by tables based upon reliable experience, with an interest assumption 
not higher than four per cent per annum, nor until it shall be shown to the 
commissioner by the sworn statement of the treasurer, or corresponding officer 
of such society, that at least five hundred applicants have each paid in cash at 
least one regular monthly payment as herein provided per one thousand dollars 
of indemnity to be effected, which payments in the aggregate shall amount to 
at least twenty-five hundred dollars, all of which shall be credited to the 
mortuary or disability fund on account of such applicants, and no part of 
which may be used for expenses. 

Said advanced payments shall, during the period of organization, be held 
in trust, and, if the organization is not completed within one year as herein- 
after provided, returned to said applicants. 

The commissioner may make such examination and require such further 
information as he deems advisable, and upon presentation of satisfactory evi- 
dence that the society has complied with all the provisions of law, he shall 
issue to such society a certificate to that effect. Such certificate shall be prima 
facie evidence of the existence of such society at the date of such certificate. 
The commissioner shall cause a record of such certificate to be made and a 
certified copy of such record may be given in 0 with like effect as the 
original certificate. 

No preliminary certificate granted under the provisions of this seetion 
shall be valid after one year from its date, or after such further period, not 
exceeding one year, as may be authorized by the commissioner, upon cause 
shown, unless the five hundred applicants herein required have been secured 
and the organization has been completed as herein provided, and the articles 
of incorporation and all proceedings thereunder shall become null and void 
in one year from the date of said preliminary certificate, or at the expiration 
of said extended period, unless such society shall have completed its organi- 
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zation and commenced business as herein provided. When any domestic so- 
ciety shall have discontinued business for the period of one year, or has less 
than four hundred members, its charter shall become null and void. 

Every society shall have the power to make a constitution and by-laws for 
the government of the society, the admission of its members, the management 
of its affairs, and the fixing and readjusting of the rates of contribution of 
its members from time to time; and it shall have the power to change, alter, 
add to or amend such constitution and by-laws and shall have such other 
powers as are necessary and incidental to carrying into effect the objects and 
purposes of the society. [L. 11, p. 282, § 217.] 


§ 6059-218. Powers Retained—Reincorporation—Amendments, 

Any society now engaged in transacting business in this state may exer- 
cise, after the passage of this act, all of the rights conferred thereby, and all 
of the rights, powers and privileges now exercised or possessed by it under its 
charter or articles of incorporation not inconsistent with this act, if incorpo- 
rated ; or, if it be a voluntary association, it may incorporate hereunder. But 
no society already organized shall be required to reincorporate hereunder, and 
any such society may amend its articles of incorporation from time to time 
in the manner provided herein or in its constitution and laws and all such 
amendments shall be filed as original articles of incorporation are required to 
be filed, and shall become operative upon such filing, unless a later time be 
provided in such amendments or in its articles of incorporation, constitution 
or laws. [L. 11, p. 285, § 218.] 


§ 6059-219. Mergers and Transfers. 

No domestic society shall merge with or accept the transfer of the mem- 
bership or funds of any other society unless such merger or transfer is evi- 
denced by a contract in writing. setting out in full the terms and conditions 
of such merger or transfer which shall be filed as original articles of incorpo- 
ration are required to be filed, together with a sworn statement of the financial 
condition of each of said societies, by its president and secretary, or corre- 
sponding officers, and a certificate of such officers duly verified under oath of 
said officers of each of the contracting societies, that such merger or transfer 
has been approved by a vote of two-thirds of the members of the supreme legis- 
lative or governing body of each of said societies. 

Upon the submission of said contract, financial statements and certifi- 
cates, the commissioner shall examine the same, and, if he shall find such finan- 
cial statements to be correct and the said contract to be in conformity with the 
provisions of this section, and that such merger or transfer is just and equl- 
table to the members of each of said societies, he shall approve said merger or 
transfer, issue his certifieate to that effect and thereupon the said contract 
of merger or transfer shall be of full force and effect. 

In case such contract is not approved, the fact of its submission and its 
contents shall not be disclosed by the state insurance commissioner. [L. 11, 
p. 286, § 219.] 


§ 6059-220. Annual License. 
Societies which are now authorized to transact business in this state may 
continue such business until the first day of April next succeeding the passage 
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of this act, and the authority of such societies may thereafter be renewed an- 
nually, but in all cases to determine on the first day of the succeeding April: 
Provided, That the license shall continue in full force and effect until the new 
license be issued or specifically refused. For each such license or renewal the 
society shall pay the commissioner ten dollars. A duly certified copy or dupli- 
cate of such license shall be prima facie evidence that the licensee is a fraternal 
benefit society within the meaning of this article. [L. 11, p. 287, § 220.] 


§ 6059-221. Admission of Foreign Society. 

No foreign society now transacting business, organized prior to the pas- 
sage of this act, which is not now authorized to transact business in this state, 
shall transact any business herein without a license from the commissioner. 
Any such society shall be entitled to a license to transact business within this 
state upon filing with the commissioner a duly certified copy of its charter or 
articles of association; a copy of its constitution and laws, certified by its sec- 
retary or corresponding officer, a power of attorney to the commissioner as 
hereinafter provided; a statement of its business under oath of its president 
and secretary, or corresponding officers, in the form required by the commis- 
sioner, duly verified by an examination made by the supervising insurance 
official of its home state or other state satisfactory to the commissioner of this 
state; a certificate from the proper official in its home state, province, or coun- 
try that the society is legally organized; a copy of its contract, which must 
show that benefits are provided for by periodical, or other payments by persons 
holding similar contracts, and upon furnishing the commissioner such other 
information as he may deem necessary to a proper exhibit of its business and 
plan of working, and upon showing that its assets are invested in accordance 
with the laws of the state, territory, district, province, or country where it is 
organized, he shall issue a license to such society to do business in this state 
until the first day of the succeeding April: Provided, That such license shall 
continue in full force and effect until the new license be issued or specifically 
refused. Any foreign society desiring admission to this state shall have the 
qualifications required of domestic societies organized under this article and 
have its assets invested as required by the laws of the state, territory, district, 
country, or province where it is organized. For each such license or renewal 
the society shall pay the commissioner ten dollars. When the commissioner 
refuses to license any society, or revoke its authority to do business in this 
state, he shall reduce his ruling, order or decision to writing and file the same 
in his office, and shall furnish a copy thereof, together with a statement of his 
reasons, to the officers of the society, upon request, and the action of the com- 
missioner shall be reviewable by proper proceedings in any court of compe- 
tent jurisdiction within the state: Provided, That nothing contained in this or 
the preceding section shall be taken or construed as preventing any such society 
from continuing in good faith all contracts made in this state during the time 
such society was legally authorized to transact business herein, [L. 11, p. 287, 
§ 221. ] | : 


§ 6059-222. Power of Attorney and Service of Process. 

Every society, whether domestic or foreign, now transacting business in 
this state shall, within thirty days after this act takes effect, and every such 
‘society hereafter applying for admission, shall before being licensed, appoint 
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in writing the insurance commissioner and his successors in office to be its true 
and lawful attorney, upon whom all legal process in any action or proceeding 
against it shall be served, and in such writing shall agree that any lawful 
process against it which is served upon such attorney shall be of the same legal 
force and validity as if served upon the society and that the authority shall 
continue in force so long as any liability remains outstanding in this state. 

Copies of such appointment, certified by said commissioner, shall be 
deemed sufficient evidence thereof, and shall be admitted in evidence with the 
same force and effect as the original thereof might be admitted. Service shall 
only be made upon such attorney, must be made in duplicate upon the commis- 
sioner, in his absence upon the person in charge of his office, and shall be 
deemed sufficient service upon such society: Provided, That no such service 
shall be valid or binding against any such society when it is required there- 
under to file its answer, pleading or defense in less than forty days from the 
date of mailing the copy of such service to such society. When legal process 
against any such society is served upon said commissioner, he shall forthwith 
forward by registered mail, one of the duplicate copies prepared and directed 
to its secretary or corresponding officer. Legal process shall not be served 
upon any such society except in the manner provided herein. [L. 11, p. 288, 
§ 222. ] 


§ 6059-223. Place of Meeting—Location of Office. 

Any domestic society may provide that the meetings of its legislative or 
governing body may be held in any state, district, province, or territory 
wherein such society has subordinate branches and all business transacted at 
such meetings shall be as valid in all respects as if such meetings were held in 
this state. But its principal office shall be located in this state. [L. 11, 
p. 289, § 223.] | 


§ 6059-224. No Personal Liability. 

Officers and members of the supreme, grand, or any subordinate body 
of any such incorporated society shall not be individually liable for the pay- 
ment of any disability or death benefit provided for in the laws and agree- 
ments of such society, but the same shall be payable only out of the funds of 
such society and in the manner provided by its laws. [L. 11, p. 289, § 224.] 


§ 6059-225. Waiver of the Provisions of the Laws. 

The constitution and laws of the society may provide that no subordinate 
body, nor any of its subordinate officers or members shall have the power or 
authority to waive any of the provisions of the laws and constitution of the 
society, and the same shall be binding on the society and each and every mem- 
ber thereof and on all beneficiaries of members. [L. 11, p. 290, § 225.} 


§ 6059-226. Benefits not Attachable. 

No money or other benefit, charity or relief or aid to be paid, provided, 
or rendered by any such society shall be liable to attachment, garnishment, or 
other process, or to be seized, taken, appropriated, or applied by any legal or 
equitable process, or operation of law to pay any debt or liability of a member 
or beneficiary, or any other person who may have a right thereunder, either 
before or after payment. [L. 11, p. 290, § 226.] 
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§ 6059-227. Constitution and Laws—Amendment. 

Every society transacting business under this act, shall file with the com- 
missioner a duly certified copy of all amendments of or additions to its con- 
stitution and laws, within ninety days after the enactment of the same. 
Printed copies of the constitution and laws as amended, changed, or added 
to, certified by the secretary or corresponding officer of the society shall be 
prima facie evidence of the legal adoption thereof. [L. 11, p. 290, § 227.] 


§ 6059-228. Annual Reports. 

Every society transacting business in this state, shall annually, on or be- 
fore the fifteenth day of February, file with the commissioner, in such form as 
he may require, a statement under oath of its president and secretary or cor- 
responding officers, of its condition and standing on the thirty-first day of 
December next preceding, and of its transactions for one year ending on that 
date and also shall furnish such other information as the commissioner may 
deem necessary to a proper exhibit of its business and plan of working. The 
commissioner may at other times require any further statement he may deem 
necessary to be made relating to such society. 

In addition to the annual report herein required, each society shall an- 
nually report to the commissioner, a valuation of its certificates in force on 
the thirty-first day of December, last preceding, excluding those issued within 
the year for which the report is filed, in cases where the contributions for the 
first year in whole or in part are used for current mortality and expenses: 
Provided, That the first report of valuation shall be made as of December 
thirty-first, nimeteen hundred and twelve. Such report of valuation shall 
show, as contingent liabilities, the present mid-year value of the promised 
benefits provided in the constitution and laws of such society under certifi- 
cates then subject to valuation; and, as contingent assets, the present mid-year 
value of the future net contributions provided in the constitution and laws as 
the same are in practice actually collected. At the option of any society, in 
lieu of the above, the valuation may show the net value of the certificates sub- 
ject to valuation hereinbefore provided, and said net value, when computed 
in case of monthly contributions, may be the mean of the terminal values for 
the end of the preceding and of the current insurance years. 

Such valuation shall be certified by a competent accountant or actuary, or, 
at the request and expense of the society, verified by the actuary of the depart- 
ment of insurance of the home state of the society, and shall be filed with the 
commissioner within ninety days after the submission of the last preceding 
annual report. The legal minimum standard of valuation for all certificates, 
except for disability benefits, shall be the National Fraternal Congress Table 
of Mortality as adopted by the National Fraternal Congress, August twenty- 
third, eighteen hundred and ninety-nine, or, at the option of the society, any 
higher table, or at its option, it may use a table based upon the society’s own 
experience of at least twenty years and covering not less than one hundred 
thousand lives with interest assumption not more than four per cent per 
annum. Each such valuation report shall set forth clearly and fully the mor- 
tality and interest basis and the method of valuation. Any society providing 
for disability benefits shall keep the net contributions for such benefits in a 
fund separate and apart from all other benefit and expense funds and the 
valuation of all other business of the society: Provided, That where a com- 
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bined contribution table is used by a society for both death and permanent 
total disability benefits, the valuation shall be according to tables of reliable 
experience and in such case a separation of the funds shall not be required. 

The valuation herein provided for shall not be considered or regarded as 
a test of the financial solvency of the society, but each society shall be held 
to be legally solvent so long as the funds in its possession are equal to or in 
excess of its matured liabilities. 

Beginning with the year nineteen hundred and fourteen, a report of such 
valuation and an explanation of the facts concerning the condition of the 
society thereby disclosed shall be printed and mailed to each beneficiary mem- 
ber of the society not later than June first of each year, or, in lieu thereof, 
such report of valuation and showing of the society’s condition as thereby dis- 
closed may be published in the society’s official paper and the issue contain- 
ing the same mailed to each beneficiary member of the society. The laws of 
such society shall provide that if the stated periodical contributions of the 
members are insufficient to pay all matured death and disability claims in full 
and to provide for the creation and maintenance of the funds required by 
its laws additional, increased or extra rates of contribution shall be collected 
from the members to meet such deficiency; and such laws may provide that, 
upon the written application or consent of the member, his certificate may be 
charged with its proportion of any deficiency disclosed by valuation, with in- 
terest not exceeding five per cent per annum. [L. 11, p. 290, § 228.] 


§ 6059-229. Provisions to Insure Future Security. 

If the valuation of the certificates, as hereinbefore provided, on December 
thirty-first, nineteen hundred and seventeen, shall show that the present value 
of future net contributions, together with the admitted assets, is less than 
ninety per cent of the present value of the promised benefits and accrued lia- 
bilities, such society shall be required thereafter to reduce such deficiency not 
less than five per centum of the total deficiency on said December thirty-first, 
nineteen. hundred and seventeen, at each succeeding triennial valuation. If 
at any succeeding triennial valuation such society does not show such percent- 
age of improvement, the commissioner shall direct that it thereafter comply 
with the requirements herein specified. If the next succeeding triennial valu- 
ation after the receipt of such notice shall show that the society has not made 
the percentage of improvement required herein, the commissioner may, in the 
absence of good cause shown for such failure, institute proceedings for the 
dissolution of such society, in accordance with the provision of section 
6059-230, or, in the case of a foreign society, he may cancel its license to 
transact business in this state. 

Any such society, shown by any triennial valuation subsequent to De- 
cember thirty-first, nineteen hundred and seventeen, not to have made the im- 
provement herein required shall, within one year thereafter, complete such 
deficient improvement, or thereafter, as to all new members admitted, be sub- 
ject, so far as stated rates of contribution are concerned, to the provisions of 
section 6059-217, applicable in the organization of new societies: Provided, 
That the contributions and funds of such new members shall be kept sepa- 
rate and apart from the other funds of the society until the required 
improvement shall be shown by valuation. If such required improvement 
is not shown by the succeeding triennial valuation, then the said new mem- 
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bers may be placed in a separate class and their certificate valued as an 
independent society in respect to contributions and funds. [L. 11, p. 292, 
§ 229. ] 


§ 6059-2380. Examination of Domestic Societies. 

The commissioner, or his deputy or examiner shall have the power of 
visitation and examination into the affairs of any domestic society. He may 
employ assistants for the purpcse of such examinations, and he or his deputy, 
or examiner, shall have free access to all the books, papers, and documents that 
relate to the business of the society and may summon and qualify as witness 
under oath and examine its officers, agents, and employees or other persons 
in relation to the affairs, transactions, and condition of the society. 

The expense of such examination shall be paid by the society examined, 
upon statement furnished by the commissioner, and the examination shall be 
made at least once in three years. 

Whenever after examination the commissioner is satisfied that any do- 
mestie society has failed to comply with any provisions of this act, or is ex- 
= ceeding its powers, or is not carrying out its contracts in good faith, or is 
transacting business fraudulently, or whenever any domestic society, after the 
existence of one year or more, shall have a membership of less than four hun- 
dred, or shall determine to discontinue business, the commissioner may present 
the facts relating thereto to the attorney general, who shall, if he deem the 
circumstances warrant, commence an action in quo warranto in a court of 
competent jurisdiction, and such court shall thereupon notify the officers of 
such society of a hearing, and if it shall then appear that such society should 
be closed, said society shall be enjoined from carrying on any further business, 
and the commissioner shall be appointed receiver of such society, as 1s provided 
in case of insolvency of insurance companies, and shall proceed at once to take 
possession of the books, papers, moneys and other assets of the society, and 
shall forthwith, under the direction of the court, proceed to close the affairs 
of the society and to distribute its funds to those entitled thereto. 

No such proceedings shall be commenced by the attorney general against 
any such society until, after notice has been duly served on the chief executive 
officers of the society and a reasonable opportunity given to it, on a date to 
be named in said notice, to show cause why such proceedings should not be 
commenced. [L. 11, p. 293, § 230.] 


§ 6059-231. Application for Receiver, etc. 

No application for injunction against or proceedings for the dissolution 
of or appointment of a receiver for any such domestic society or branch thereof 
shall be entertained by any court in this state unless the same is made by the 
attorney general. [L. 11, p. 295, § 231.] 


§ 6059-232. Examination of Foreign Societies. 

The commissioner, or any person whom he may appoint, may examine any 
foreign society transacting or applying for admission to transact business in 
this state. The said commissioner may employ assistants, and he, or any per- 
son he may appoint, shall have free access to all the books, papers, and docu- 
ments that relate to the business of the society, and may summon and qualify 
as witness under oath and examine its officers, agents, and employees and 
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other persons in relation to the affairs, transactions and condition of the 
society. He may, in his discretion, accept in lieu of such examinations, the 
examination of the insurance department of the state, territory, district, 
province, or country where such society is organized. The actual expenses of 
examiners making any such examination, shall be paid by the society upon 
statement furnished by the commissioner. 

If any such society or its officers refuses to submit to such examination 
or to comply with the provisions of the section relative thereto, the authority 
of such society to write new business in this state shall be suspended or license 
refused until satisfactory evidence is furnished the commissioner, relating to 
the condition and affairs of the society, and during such suspension the society 
shall not write new business in this state. [L. 11, p. 295, § 232.] 


§ 6059-233. No Adverse Publications. 

Pending, during or after an examination or investigation of any suck 
society, either domestic or foreign, the commissioner shall make public no 
financial statement, report or finding, nor shall he permit to become public 
any financial statement, report, or finding affecting the status, standing, or 
rights of any such society, until a copy thereof shall have been served upon 
such society, at its home office, nor until such society shall have been afforded 
a reasonable opportunity to answer any such financial statement, report, or 
finding and to make such showing in connection therewith as it may desire- 
[L. 11, p. 295, § 233.) 


§ 6059-234. Revocation of License. 

When the commissioner on investigation is satisfied that any foreign 
society transacting business under this act has exceeded its powers, or has 
failed to comply with any provisions of this act, or is conducting business 
fraudulently, or is not carrying out its contracts in good faith he shall notify 
the society of his findings, and state in writing the grounds of his dissatisfac- 
tion and after reasonable notice require said society, on a date named, to show 
cause why its license should not be revoked. If on the date named in said 
notice such objections have not been removed to the satisfaction of the said 
commissioner or the society does not present good and sufficient reasons why 
its authority to transact business in this state should not at that time be re- 
voked, he may revoke the authority of the society to continue business in this: 
state. All decisions and findings of the commissioner made under the provi- 
sions of this section may be reviewed by proper proceedings in any court of 
competent jurisdiction as provided in section 6059-221. [L. 11, p. 296, 
§ 234. ] 


§ 6059-235. Exemption of Certain Societies. 

Nothing contained in this act shall be construed to affect or apply to grand 
or subordinate lodges of Masons, Odd Fellows, or Knights of Pythias, exclu- 
sive of the insurance department of the Supreme Lodge of Knights of Pythias, 
and the Junior Order of United American Mechanics, exclusive of the bene- 
ficiary degree or insurance branch of the National Council Junior Order 
United American Mechanics, or societies which limit their membership to any 
one hazardous occupation, nor to similar societies which do not issue insurance 
certificates, nor to any association of local lodges of a society now doing busi- 
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ness in this state which provides death benefits not exceeding three hundred 
dollars to any one person, or disability benefits not exceeding three hundred 
dollars in any one year to any one person, or both, nor to any contracts of 
reinsurance business on such plan in this state, nor to domestic societies which 
limit their membership to the employees of a particular city or town, desig- 
nated firm, business house or corporation, nor to domestic lodges, orders, or 
associations of a purely religious, charitable, and benevolent description, which 
do not provide for a death benefit of more than one hundred dollars, or for 
disability benefits of more than one hundred and fifty dollars to any one per- 
son in any one year: Provided, always, That any such domestic order or so- 
ciety which has more than five hundred members, and provides for death or 
disability benefits, and any such domestic lodge, order, or society which issues 
to any person a certificate providing for the payment of benefits, shall not be 
exempt by the provisions of this section, but shall comply with all the require- 
ments of this article. The commissioner may require from any society such 
information as will enable him to determine whether such society is exempt 
from the provisions of this article. 

No society, which is exempt by the provisions of this section from the 
requirement of this article shall give or allow or promise to give or allow, to 
any person any compensation for procuring new members. 

Any fraternal benefit society, heretofore organized and incorporated and 
operating within the definition set forth in sections 6059-206, 6059-207, and 
6059-208, providing for benefits in case of death or disability resulting 
solely from accidents, but which does not obligate itself to pay death or 
sick benefits, may be licensed under the provisions of this act, and shall 
have all the privileges and shall be subject to all the provisions and regula- 
tions of this article, except that the provisions of this article requiring 
medical examinations, valuations of benefit certificates, and that the certifi- 
cate shall specify the amount of benefits, shall not apply to such society. 
[L. 11, p. 296, § 235.] 


A. domestic fire insurance company author- 
ized to and doing a fire and plate glass in- 
surance business prior to the adoption of 
the insurance eode is subject to the restric- 
tions of the code after its adoption, in view 
of this section and section 6059-20, provid- 
ing that all domestic insurance companies 


§ 6059-286. Taxation. 


then or thereafter formed, and every person 
doing an insurance business in the state shall | 
be subject thereto: State ex rel. North 
Coast Fire Ins. Co. v. Schively, 68 Wash. 
148, 122 Pac. 1020. 

As to plate glass insurance, see note in 
Ann. Cas. 1912A, 1091. 


Every fraternal benefit society organized or licensed under this act is 
hereby declared to be a charitable and benevolent institution, and all of its 
funds shall be exempt from all and every state, county, district, municipal, and 
school tax, other than taxes on real estate and office equipment. [L. ’11, 


p. 298, § 236. ] 
§ 6059-237. Penalties. 


Any person who shall solicit membership for, or in any manner assist in 
procuring membership in any fraternal benefit society not licensed to do busi- 
ness in this state, or who shall solicit membership for, or in any manner assist 
in procuring membership in any such society not authorized as herein pro- 
vided, to do business as herein defined in this state, shall be guilty of a misde- 
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meanor and upon conviction thereof shall be punished by a fine of not less 
than fifty nor more than two hundred dollars. 

Any society, or any officer, agent, or employee thereof neglecting or refus- 
ing to comply with, or violating any of the provisions of this article, the pen- 
alty for which neglect, refusal, or violation is not specified in this section shall 
be fined not exceeding two hundred dollars upon conviction thereof. [L. 11, 


p. 298, § 237.] 


§ 6058-238. Existing Insurance Laws Repealed. 
This act may be referred to and shall be known as The Insurance Code“ 
and shall supersede all prior acts on the subject of the organization and gov- 


ernment of insurance companies and insurance business, and all such prior 
acts are hereby repealed. [L. 11, p. 298, § 238.] 


§§ 6059—6249. 
Repealed. See § 6059-238. 
§ 6119. 


Repealed. See § 6059-238. 


This section merely requires the insur- 
ance commissioner to designate two papers 
from the class of papers having the lar- 
gest circulation, and vests a discretion in 
him to designate any two papers belong- 
ing to that class, although the difference 
in their circulation may be considerable, 
which discretion will not be controlled by 
the courts except for abuse: State ex rel. 
Cowles v. Schively, 63 Wash. 103, 114 
Pac. 901. 

Under this section, vesting in the in- 
surance commissioner a discretion to 
designate a newspaper in eastern Wash- 
ington from the class of papers having 
the largest general circulation for the 
publication of the annual insurance re- 
ports, the commissioner’s act in designat- 
ing a paper having a circulation of from 
six thousand to nine thousand when an- 
other paper had five times that circulation 
is not so arbitrary and capricious as to 
call for interference by the courts: State 
ex rel. Cowles v. Schively, 63 Wash. 103, 
114 Pae. 901. 


§ 6141. 
Repealed. See § 6059-238. 


Laws of 1905, page 373, prohibiting in- 
surance rebates does not invalidate a note 
given for the premiums in violation of the 
statute, as against a holder of the note in 
due course, since it is not the policy of the 
law to render negotiable paper void in the 
hands of innocent holders where the statute 
has not so expressly declared: Gray v. Boyle, 
55 Wash. 578, 133 Am. St. Rep. 1042, 104 
Pac. 828. 

As to the validity, in hands of bona fide 
holder, of negotiable contract void by statute 
between original parties, see notes in 4 Ann. 
Cas. 353, and 11 Ann. Cas. 1181. 


§ 6155. 
Repealed. See § 6059-238. 


An accident policy with premiums payable 
monthly, expiring one year after issuance, 
which made provision for weekly indemnity 
for disability and referred to the special 
class of employment in which the insured 
was engaged, although it also covers loss of 
life from “external, violent and purely acci- 
dental means,” is an “industrial” or accident 
policy and not a “life” insurance policy, 
within the meaning of this section and sec- 
tion 6159; hence in an action thereon, evi- 
dence as to the insured’s assignment of his 
wages for the payment of premiums is ad- 
missible, although not part of the applica- 
tion: Pride v. Continental Casualty Co., 69 
Wash. 428, 125 Pac. 787. 


As to life insurance as distinguished from 
other kinds of insurance, see note in 128 
Am. St. Rep. 303. 


§ 6158. 
Repealed. See § 6059-238. 


This section, declaring that the beneficiary 
shall be entitled to life insurance as against 
creditors, except that the amount of pre- 
miums paid in fraud of creditors shall inure 
to their benefit from the proceeds of the 
policy, does not impliedly repeal section 569, 
providing that all life and accident insur- 
ance shall be exempt from all liability for 
debt, although the title of the later act is 
broad enough to cover the whole subject of 
insurance; since repeals by implication are 
not favored and exemption laws are favored, 
and the two acts are not inconsistent: North- 
western Mutual Life Ins. Co. v. Chehalis 
County Bank, 65 Wash. 374, 118 Pac. 326. 


As to the liability of proceeds of life in- 
surance for debts of beneficiary, see note 
in 2 Ann. Cas. 91. 


This section, providing that the amount of 
premiums paid in fraud of creditors shall 
inure to their benefit from the proceeds of 
the policy, has no application to insurance 


632 


INSURANCE CODE. 


the premiums on which were not paid by 
the deceased: Northwestern Mutual Life Ins. 
Co. v. Chehalis County Bank, 65 Wash. 374, 
118 Pac. 326. 

As to transfer of insurance policy on 
debtor’s life as transfer in fraud of creditor, 
see note in Ann. Cas. 1912B, 896. 


§ 6159. 
See notes to § 6155. 


§ 6199. 
Repealed. See § 6059-238. 


Under the terms of a policy of fire insur- 
ance and this section, limiting liability for 


38 6158—6226 


loss by fire to three-fourths of the actual 
value of bar fixtures, two hundred and eighty 
dollars, judgment for the full sum is exces- 
sive, and should be reduced to two hundred 
and ten dollars: Olympia Brewing Co. v. 
Pioneer Mut. Ins. Assn., 53 Wash. 16, 101 
Pac, 371. 


§ 6226. 
Repealed. See § 6059-238. 


Under this section, costs on appeal will 
be allowed for the premium paid for a 
surety company’s bond upon appeal given 
by a receiver, trustee, etc.: Church v. Wil- 
keson-Tripp Co., 58 Wash. 262, 108 Paec. 596, 
137 Am. St. Rep. 1059, 109 Pac. 113. 
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TITLE XLVI. 
INTEREST. 


$ 6250. 


The discounting of a note, which was or- 
iginally free from the taint of usury, is not 
usurious where no recovery was sought 
Against the assignee and he did not render 
himself liable thereon, within this section: 
Thomson v. Koch, 62 Wash. 438, 113 Pac. 
1110. 

The discounting of a “wheat” note obli- 
gating the maker to grow and deliver cer- 
tain wheat is not usurious, within this sec- 
tion, providing that the discounting of com- 
mercial” paper shall be considered as a loan 
within the usury laws; since it is not com- 
mercial paper, within sections 3392, 3396, 
providing that an instrument to be negoti- 
able must be payable in money without any 
promise to do any additional act: Thomson 
v. Koch, 62 Wash. 438, 113 Pac. 1110. 

As to the definition and tests of usury, 
see note in 46 Am. St. Rep. 179. 

Interest is recoverable on earned premi- 
ums on an indemnity policy, from the date 
the balance becomes due, although the legal 
basis for the recovery was a subject of con- 
troversy; since the amount was due on a 
specific contract for the payment of money 
and was determinable by computation: Em- 
pire State Surety Co. v. Moran Brothers Co., 
71 Wash. 171, 127 Pac. 1104. 

Where a tender was insufficient in amount, 
interest is recoverable on the amount due: 
Kleeb v. MeInturff, 71 Wash. 419, 128 Pac. 
1076. 

The defense of usury is personal to the 
parties and cannot be set up by strangers 
who were not creditors and who took prop- 
erty from one of the parties subject to and 
with notice of an alleged usurious transac- 
tion, which created a lien on the property: 
Grubb v. Stewart, 47 Wash. 103, 91 Pac. 562. 

The defense of usury is personal to the 
debtor and cannot be set up by a creditor 
to gain priority over other creditors: Fenby 
v. Hunt, 53 Wash. 127, 101 Pac. 492. 


The usurious discounting of a note and 
mortgage is no defense to a suit by the 
transferee against the maker: Thomson v. 
Koch, 62 Wash. 438, 113 Pac. 1110. 

As to purchase of accommodation paper 
at discount, in excess of legal rate without 
notice of method thereof, as usury, see note 
in Ann. Cas. 1912D, 887. 


The defense of usury cannot be raised un- 
less it is pleaded, especially where it does 
not appear on the face of the record: Grubb 
v. Stewart, 47 Wash. 103, 91 Pac. 562. 


Usury to be available as a defense must 
be pleaded: Fenby v. Hunt, 53 Wash. 127, 
101 Pac. 492. 

As to the doctrine that usury, as a de- 
fense, must be distinctly set up and must 
be proved as laid, see note in 5 L. R. A. 465. 


§ 6251. 
See notes to § 6255. 


A note for five hundred dollars, given as a 
bonus or fee for procuring a state contract 
at a public sale and for furnishing nine 
hundred and sixty dollars to buy the land, 
for which latter sum a note with the maxi- 
mum rate of interest was also taken, is 
usurious, under sections 6251, 6255, espe- 
cially where the value of the service was in- 
considerable, since the contract was entire 
and part of the consideration was illegal, 
and a contract usurious in part is illegal as 
to the whole:Inland Trading Co. v. Edge- 
combe, 57 Wash. 257, 106 Pac. 768. 


§ 6255. 


Since, under this section, usury does not 
render a note void, the defense of usury is 
not available against a holder acquiring the 
notes before maturity in good faith for 
value: American Sav. Bank & Trust Co. v. 
Helgesen, 64 Wash. 54, Ann. Cas. 19134A, 
390, 116 Pac. 837. 
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TITLE XLVII. 
INTOXICATING LIQUORS. 


CHAPTER II. 
LICENSE AND REGULATION. 


J 6263. 

Bee notes to § 6269. 

This section does not require the licensce 
to personally pay the county treasurer be- 
fore issuance of the license is ordered by 
the county commissioners; but the same is to 
be paid to the treasurer by the auditor with 
whom the fee is deposited upon making ap- 
plication, after the application is granted: 
Skagit County v. American Bonding Co., 59 
‘Wash. 8, 109 Pac. 199. 

The sale of intoxicating liquors outside of 
the corporate limits of a city or town, with- 
out any license from the county commission- 
ers, is punishable as a misdemeanor, under 
this section, and section 2673, providing that 
the doing of any act without a license, when 
‘one is required by law, shall be a misde- 
meanor, notwithstanding section 2962, mak- 
ing it a misdemeanor to sell intoxicating 
diquors without a license, was repealed by 
section 2304: State v. Ray, 62 Wash. 245, 
113 Pac. 634. 


§ 6264. 


This section, providing that the mayor and 
council of each city shall have the sole and 
exclusive authority to license or prohibit the 
sale of intoxicating liquors is impliedly re- 
pealed by section 7507, conferring upon 
cities of the first class power to frame their 
own charters and to regulate the sale of in- 
toxicating liquors: Hartig v. Seattle, 53 
Wash. 432, 102 Pac. 408. 


§ 6267. 


The unearned portion of a county liquor 
license can be recovered by the licensee when 
his license has become inoperative by reason 
of the incorporation as a town of the ter- 
ritory in which his saloon was conducted, 
where the same has not passed beyond the 
county’s control: Bart v. Pierce County, 60 
Wash. 507, 31 L. R. A., N. S., 1151, 111 
Pac. 582. 

A county cannot escape repayment of the 
unearned portion of a liquor license, which 
has become inoperative, by the fact that the 
same has been transferred to the county 
school fund, and transferred to the school 
districts, since the school fund is a continu- 
ing fund under the control of the county, 
and the rule against a multiplicity of suits 
forbids separate actions against each school 


district, as such course is not necessary: 


Bart v. Pierce County, 60 Wash. 507, 34 L. 
R. A., N. 8., 1151, 111 Pac. 582, 


§ 6269. 


This section, being primarily a revenue 
measure, 18 not in pari materia and to be 
construed in connection with the general act 
of 1888 (section 6275, etc.), for the regula- 
tion of the liquor traffic, which exempted 
from its operation druggists dispensing 
liquors on the written prescription of a rep- 
utable physician; hence the provisions of 
both acts may be enforced and druggists 
must procure a state license under the rev- 
enue act, although not required to do so 
under the regulative act: State v. Putnam, 
60 Wash. 386, 111 Pac. 239. 

As to the licensing of druggists, see note 
in 129 Am. St. Rep. 294. 

Under this section and section 6263, giv- 
ing the county commissioners of each 
county the sole and exclusive authority to 
regulate the sale of spirituous liquors outside 
of the corporate limits of a town, a license 
is required from each county in which the 
steamboat sells intoxicating liquors; and the 
same is not excused by a state or by a fed- 
eral license: State v. Falkenstine, 64 Wash. 
432, 117 Pac. 254. 

The requirement that a steamboat secure 
a county license for the sale of intoxicating 
liquors in each county through which it 
passes is not objectionable because it is un- 
reasonable or prohibitory, as the legislature 
has the right to prohibit the sales: State v. 
Falkenstine, 64 Wash. 432, 117 Pac. 254. 

As to validity of statute prohibiting 
drinking of intoxicating liquor or being in- 
toxicated on passenger conveyance, see note 
in Ann. Cas. 1913B, 1061. 


§ 6278. 
See notes to §§ 6269, 8459. 


§ 6288. 


The right to sell or drink liquor is not a 
constitutional right and may be granted to 
one class of citizens and denied to others: 
State v. Nicolls, 61 Wash. 142, Ann. Cas. 
1912B, 1088, 112 Pae. 269. 

As to discrimination in respect of persons 
or localities in enforcing liquor license laws, 
see note in 9 L. R. A. 781. 
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SELLING OR FURNISHING LIQUORS. 
This section, prohibiting the sale of in- 
toxicating liquors to Indians, is a valid ex- 
ercise of the police power, inherent in state 
sovereignty; and accordingly does not vio- 
late the fourteenth amendment to the fed- 
_ eral constitution in so far as it prohibits 
sale to Indians who are citizens; nor arti- 
cle 1, section 8 of the constitution confer- 
ring authority on the general government to 
regulate commerce with Indian tribes, in so 
far as it prohibits sales to Indian wards of 
the United States: State v. Mamlock, 58 
a 631, 137 Am. St. Rep. 1085, 109 Pac. 

The element of intent is not a necessary 
ingredient of the offense of selling liquor to 
an Indian of the mixed blood, the statute 
not using the word “knowing gly? or any 
qualifying words: State v. Nicolla, 61 Wash. 
142, Ann. Cas. 1912B, 1088, 112 Pac. 269. 

Under the police power the legislature can 
prohibit the sale of liquor to an Indian of 
mixed blood, although he be a citizen of the 
United States, without violating the rights 
and privileges guaranteed by section 1 of 
the fourteenth amendment to the federal 
constitution: State v. Nicolls, 61 Wash. 142, 
Ann. Cas. 1912B, 1088, 112 Pac. 269. 

A statute prohibiting the sale of liquor to 
an Indian of mixed blood having more than 
one-eighth Indian blood applies to all such 
Indians, regardless of the legal status of 
his white father: State v. Nicolls, 61 Wash. 
142, Ann. Cas. 1912B, 1088, 112 Pac. 269. 

The words in this section, ‘which produces 
intoxication,” refer only to the antecedent 
essences, compounds, etc.; and an informa- 
tion for giving away “spirituous” liquors 
need not allege that it “produces intoxica- 
tion,” ae all spirituous liquors are intoxicat- 
ing: State v. Bailey, 67 Wash. 336, 121 Pac. 
821. 

A conviction of giving liquor to an Indian 
is sustained where there was evidence that 
defendant walked to a wagon: with the 
Indian, concealing a bottle of alcohol under 
his coat and handed it to the Indian, who 
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put it in the front end of the wagon con- 
cealed in a gunny-sack, although the evi- 
dence was denied by the Indian and defend- 
ant, the credibility of the witnesses being 
for the jury: State v. Bailey, 67 Wash. 336, 
121 Pac. 821. 

Upon a prosecution for giving liquor to 
an Indian, the defendant’s statement that he 
bought the alcohol for medicinal use in 
treating rheumatism may be impeached by 
testimony that he made the purchase for 
“mechanical purposes,“ where his purpose in 
making the purchase had a direct bearing 
upon his intent in giving it to the Indian 
and whether for use or for carriage as 
claimed by defendant: State v. Bailey, 67 
Wash. 336, 121 Pac. 821. 

As to validity and construction of stat- 
ute forbidding sale of liquor to Indians, see 
note in Ann. Cas. 1912B, 1090. 

In a prosecution for selling liquor in & 
dry unit in violation of the local option law, 
samples of liquor taken from defendant’s 
= of business a few days after the un- 

wful sale are admissible in evidence as 
tending to show the character of his busi- 
ness, the samples being in the same condi- 
tion as when taken: State v. Baker, 67 
Wash. 595, 122 Pac. 335. 

In a prosecution for unlawful sales of in- 
toxicating liquors shipped into territory, 
expense bills and freight receipts issued by a 
railway agent tending to show shipments of 
casks of bottled beer from a brewery to de- 
fendant are admissible in evidence, although 
only carbon copies, where the originals had 
been delivered to the defendant and could 
not be produced, and the casks had been 
delivered to him by a drayman: State v. 
Baker, 67 Wash. 595, 122 Pac. 335. 

One who, with money furnished by an 
Indian, procures intoxicating liquor and de- 
livers the same to him, is guilty of a felony 
within this section: State v. Reese, 69 Wash. 
437, 125 Pac. 363. 

As to loan of intoxicating liquor as sale 
within a prohibition statute, see note in 
Ann. Cas. 1913A, 471. 


CHAPTER III. 
CIVIL REMEDIES AGAINST LIQUOR DEALERS, 


§ 6289. 


Under either Ballinger’s Code, section 2945, 
or Laws of 1905, page 120, a saloon-keeper is 
liable to a minor child for the damages sus- 
tained by reason of the death of her father, 
where he sold liquor to the deceased under 
circumstances which would have led a man of 
ordinary intelligence to believe that intoxica- 
tion would probably result, and where de- 


ceased became intoxicated and involved in a 
quarrel and was killed while making a deadly 
and unprovoked assault upon another; and 
a finding of damages in the sum of four 
hundred dollars will not be disturbed where 
the evidence was conflicting: Woodring v. 
Jacobino, 54 Wash. 504, 103 Pac. 809. 

As to wife’s right of action at common 
law against one selling liquor to her husband, 
see note in 40 L. R. A., N. S., 360. 


636 


INTOXICATING LIQUORS, 


$§ 6202—6294 


CHAPTER IV. 
LOCAL OPTION LAW. 


§ 6292. 


The local option law of this state is con- 
stitutional: State v. Donovan, 64 Wash. 209, 
112 Pac. 260. 


The local option law of 1909, being a gen- 
eral law applicable to all counties of the 
state, prevails over previous enactments, 
and applies to counties that had already 
adopted township ei eb whereby & 
different system of regulation was pro- 
vided, notwithstanding that an amendment 
to the township government act (passed 
previously at the same session of the legis- 

ture) provided that no act thereafter 
passed shall be construed as altering, 
amending or repealing any of its pro- 
Visions since repeals by implication cannot 
be thus prevented: Gunther v. Huneke, 58 
Wash. 494, 108 Pac. 1078. 

This act is in direct conflict with, and be- 
ing the later enactment controls, the act of 
March 3, 1909 (section 933914), providing 
that each township in counties in which the 
township government has been adopted shall 
have the power to determine whether licenses 
for the sale of intoxicating liquors shall be 
issued therein: Gunther v. Huneke, 58 Wash. 
494, 108 Pac. 1078. 

Under the local option law making a sep? 
arate unit or district of all that portion of 
a county outside of incorporated cities and 
towns, and which failed to contemplate the 
situation where a new town is subsequently 
incorporated within the prohibition district, 
such newly incorporated town may license 
the sale of intoxicating liquors within the 
municipality, as it might have done if pre- 
viously incorporated, and without first sub- 
mitting the matter to a vote: State v. 
Donovan, 61 Wash. 209, 112 Pac. 260. 

The local option law of 1909 prohibits 
sales of intoxicating liquors by wholesalers 
in dry units, notwithstanding the proviso 
that wholesalers may deliver unbroken pack- 
ages at residences in dry units, in view 
of the restrictions against all sales in any 
quantity whatsoever in dry units or the 
taking or soliciting of orders therein, and 
the often repeated use of the term “sale” 
whenever and wherever it was intended to 
permit a sale in a dry unit, which do not 
include sales of wholesalers, and also the 
safeguarding of sales by druggists in dry 
territory, and the general purpose and spirit 
of the act, all of which require that the pro- 
viso be strictly construed to conform to 
the language of the general provisions; con- 
sequently sales“ by wholesalers, whether 
located within or without the dry unit, must 
be made outside of the district: State v. 
Robinson, 67 Wash. 425, 121 Pac. 848. 

The local option law of 1909, entitled 
an act to provide for the submission of 


the question whether the “sale” of intoxi- 
cating liquors shall be licensed or prohibited, 
and providing for the enforcement of the 
result of elections and defining offenses 
thereunder, relates to but one subject suf- 
ficiently expressed in its title; and penal- 
ties for the “giving away” of liquor within 
a dry unit, except to guests in private houses, 
are germane to the subject, the word “sale” 
in the title not being determinative of the 
acts to be punished: State v. Jones, 66 
Wash. 229, 119 Pac. 384. 


In a prosecution for selling liquor in dry 
territory in violation of the local option 
laws, it is not error to refuse to give instruc- 
tions as to defendant’s right to sell liquor 
as a physician, where there was no evidence 
of such right or any justification for the 
a State v. Polk, 66 Wash. 411, 119 Pac. 

The uncontradicted statement of one wit- 
ness that a sale of liquor was made in a 
town in dry territory is sufficient to support 
a conviction of selling liquor in violation of 
the local option law, although the exact place 
or boundaries of the town were not shown: 
State v. Polk, 66 Wash. 411, 119 Pac. 846. 


§ 6293. 


A special election upon the local option 
question cannot be held after the general 
election in November, 1910, except biennially 
on the general election day, under this sec- 
tion: State ex rel. Eckdahl v. Dykeman, 
65 Wash. 580, 118 Pac. 732. 


§ 6294. 


Under the local option law by which the 
legislature intended to allow an immediate 
election if the people of any unit desired 
it, and thereafter an election should be 
had only at a general county or state 
election, a city election is a “general elec- 
tion” within the meaning of this section, 
especially in view of the history of the 
passage of the act showing that the several 
possible times for general elections were 
considered, and the last election preceding 
the regular biennial election was adopted, 
as giving the fairest index of the number 
of voters who will exercise the franchise: 
State ex rel. Griffin v. Superior Court, 70 
Wash. 545, 127 Pac. 120. 

A city election for the purpose of elect- 
ing city oflicers to carry out the change 
to a commission form of government is 
a “general election,” within this section: 
State ex rel. Forgues v. Superior Court, 70 
Wash. 670, 127 Pac. 313. 

This section is substantially complied 
with by giving the name of the town as 
their postoffice address, without specifying 
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any precinct, street or house number, where 
there was only one voting precinct in the 
town, and the houses were not numbered: 
State ex rel. Quillen v. Superior Court, 70 
Wash. 343, 126 Pac. 899. 

This section is mandatory, and a signa- 
ture to the petition failing to give the 
street and house number, if any, is invalid, 
and cannot be counted in determining 
whether sufficient electors have signed the 
petition: State ex rel. Czerny v. Superior 
Court, 70 Wash. 592, 127 Pac. 207. 

This section, providing that every signer 
of the petition in a city, as distinguished 
from a town, shall give his “street and 
house number, if any, of his residence,” 
requires him to give his street, if any, 
although he has no house number: State 
ex rel. Czerny v. Superior Court, 70 Wash. 
592, 127 Pac. 207. 


§ 6297. 


Under this section the clerk’s certificate 
reciting the final result is sufficient and 
admissible, without a certified copy of the 
details of the canvass: State v. Polk, 66 
Wash. 411, 119 Pac. 846. 

The clerk’s certificate required by this 
section is sufficient prima facie evidence 
that local option was in force in the pre- 
einet: State v. Polk, 68 Wash. 411, 119 
Pac. 846. 


§ 6300. 


The giving away of liquor on the streets 
of a town within a dry unit is a violation 
of this section, notwithstanding the fur- 
ther provision aimed at gifts by dealers 
for the obvious purpose of evading the 
penalties against sales: State v. Jones, 66 
Wash. 229, 119 Pac. 384. 

As to local option laws as unconstitu- 
tional delegation of legislative power, see 
note in 1 L. R. A., N. 8., 483. 


§ 6303. 


A citizen has no inherent right to treat 
another to intoxicating liquors in a licensed 
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saloon: Tacoma v. Keisel, 68 Wash. 685, 
40 L. R. A., N. S., 757, 124 Pae. 137. 

Under this section prohibiting the giving 
away or delivery of intoxicating liquor by 
any storekeeper, or the taking or soliciting 
of orders for a sale, in a dry unit, one 
may be guilty of taking or soliciting orders 
without being a “storekeeper”: State v. 
Holmes, 68 Wash. 7, 122 Pac. 345. 


A dealer who wrote and mailed a letter 
in a license city, addressed to a person in 
a dry district, quoting prices of liquors 
which it agreed to deliver at the party’s 
address in the dry unit, and inclosing an 
order blank with return 5 is guilty 
of taking or soliciting orders for the sale 
and delivery of liquors within the limits 
of a dry unit, within the meaning of this. 
section, since the unlawful act was com- 
mitted in the city where the letter was 
delivered: State v. Holmes, 68 Wash. 1, 
122 Pac. 345. 


In such case, both cities being in this 
state, no question of interstate commerce 
is involved: State v. Holmes, 68 Wash. 7, 
122 Pac. 345. 


§ 6309. 


A demijohn of whisky, drawn from ¢ 
barrel by a wholesale dealer within a wet 
district, and brought into, and delivered to 
a customer in, a dry district, is an “un- 
broken package,” within the meaning of 
this section: State v. Maire, 66 Wash. 591, 
30 L. R. A., N. S., 1051, 120 Pac. 87. 


A brewery in a no-license unit is not 
authorized to make a delivery of a case of 
bottled beer at its brewery to a person 
calling there for it by this section: State 
v. Bellingham Bay Brewery, 70 Wash. 650, 
127 Pac. 297. 


This section does not permit the manu- 
facturer to make sales in a no-license unit, 
in view of the restrictions in the act 
against all sales in such units: State v. 


‘Bellingham Bay Brewery, 70 Wash. 654, 


127 Pac. 298. 
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TITLE XLVIII. 
IRRIGATION AND WATER RIGHTS. 


CHAPTER I. 
APPROPRIATION OF WATERS. 


§ 6316. 


The right to waters by a prior appro- 
priation thereof obtains only in the case 
of waters upon public lands, and not to 
waters upon land where the title from the 
government had been obtained or initiated, 
since the common-law doctrine of riparian 
rights prevails in this state and would at- 
tach to lands acquired from the govern- 
ment, preventing appropriation thereof: 
Mason v. Yearwood, 58 Wash. 276, 30 L. R. 
A., N. 8., 1158, 108 Pac. 608. 

School lands in a territory reserved by 
the federal government for the use of the 
common schools of the future state are 
public lands of the United States, within 
the rule that the waters of streams on 
public lands are subject to appropriation 
under the acts of Congress, 14 Stats. at 
Large, 253, and 16 Stats. at Large, 218, 
granting the right as to all public lands 
generally: State ex rel. Olding v. Stampfly, 
69 Wash. 368, 125 Pac. 148. 

The right to obstruct the outlet of a 
lake, acquiréd by appropriation in 1883, 
is lost by disseizin and adverse possession, 
where the dam was removed in 1892, and 
thereafter the shores of the lake were 
held in open, exclusive, notorious and ad- 
verse possession for more than ten years, 
and until a new dam was built in 1909, 
without any obstruction of the lake ex- 
cept by permission in 1907 for four months, 
and except that once each year during the 
rainy season, without the knowledge of 
the owners, a few stones and pieces of 
wood were thrown into the narrow outlet 
of the lake (the work requiring about fif- 
teen minutes) and removed in April or 
May thereafter: Thomas v. Spencer, 69 
Wash. 433, 125 Pac. 361. 

A speculating squatter on relinquished 
government land, who made no entry on 
his own behalf during two years, is not a 
bona fide settler and is not entitled to 
appropriate waters for irrigation: Avery 
v. Johnson, 59 Wash. 332, 109 Pac. 1028. 

No right to appropriate the waters of a 
ereek for irrigation within an Indian reser- 
vation could antedate the opening of the 
reservation to settlement, nor could it ante- 
date actual bona fide settlement upon con- 
tiguous lands capable of being irrigated 
thereby: Avery v. Johnson, 59 Wash, 332, 
109 Pac. 1028. 

As to the appropriation of waters and 
watercourses, see note in 60 Am. St. Rep. 


As to ancient and modern doctrine of 
the relative rights of states and of ri- 
parian owners, see note in 127 Am. St. 
Rep. 41. 

As to right to water of new spring, see 
note in 30 L. R. A., N. 8., 1158. 


Waters of a creek already appropriated 
are not subject to appropriation under the 
statute: Weidensteiner v. Mally, 55 Wash. 
79, 104 Pac. 143. 


Where impounded waters were allowed 
to flow off the owner’s land into a water- 
course with intent to recapture it below, 
no more can be taken out than was allowed 
to flow in, as against prior appropriation 
of the flow of the stream, after making 
due allowance for waste: Miller v. Wheeler, 
54 Wash. 429, 23 L. R. A., N. S., 1065, 103 
Pac. 641. 

In such a case, in reclaiming the im- 
pounded water, the owner cannot cut off 
any original sources or tributary springs 
so as to diminish the perennial flow already 
appropriated: Miller v. Wheeler, 54 Wash. 
429, 23 L. R. A., N. 8., 1065, 103 Pac. 641. 

Where the first appropriator of water on 
public land has perfected his title, and 
proceeded with reasonable diligence in ex- 
tending his cultivated area, he is entitled 
to the quantity of water needed to irri- 
gate his land to the exclusion of subsequent 
a i pg or riparian owners: Avery v. 
Johnson, 59 Wash. 332, 109 Pac. 1028. 

Where a dispute arose as to the absolute 
right to use for irrigation the waters of 
a creek, and the parties agreed to divide 
the water half and half, and acted thereon, 
uninterrupted use of one-half of the water 
under the agreement for the period of nine- 
teen years ripens into title thereto by ad- 
verse possession, even as against a prior 
appropriation; and it is immaterial that 
such adverse use was by a lower proprie- 
tor, the agreement being a distinct recog- 
nition of his claim and fixing the extent 
of it: Allen v. Roseberg, 70 Wash. 422, 126 
Pac. 900. 

As to irrigation rights of riparian own- 
ers, see note in 20 Am. St. Rep. 225; also 
note in 17 Ann. Cas, 829. 

Intent to abandon surplus waters is not 
shown by the fact that the surplus was 
allowed to run into a natural waterway, 
when it appears that contracts were made 
with reference to the use of the accumu- 
lated waters after the swamps developed, 
and the water was actually used for eleven 
years, and made the subject of conveyance: 
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Miller v. Wheeler, 54 Wash. 429, 23 L. R. 
A., N. S., 1065, 103 Pac. 641. 

An appropriation of water, prior te the 
vesting of riparian rights in 1897, by the 
application of water to irrigation purposes, 
is not established, reasonable diligence be- 
ing lacking, where an irrigation company 
first started an appropriation in 1893, 
which was forfeited by the failure of the 
company and abandonment of the work, 
and that was followed by slight efforts 
toward the use of water in 1897, and an 
appropriation and considerable diligence 
in 1897: Still v. Palouse Irr. & Power Co., 
64 Wash. 606, 117 Pac. 466. 

As to abandonment of right to water, see 
note in 59 L. R. A. 845. 


Waters appropriated from another water- 
shed for irrigation may be turned into and 
conveyed by a natural watercourse with- 
out becoming subject t6 the use of others, 
and is not lost to the appropriators by rea- 
son of the loss of identity: Miller v. 
Wheeler, 54 Wash. 429, 23 L. R. A., N. S., 
1065, 103 Pac. 641. 


PRESCRIPTIVE RIGHTS.—A prescrip- 
tive right to the use of water for irriga- 
tion purposes, diverted from its natural 
channel by an upper proprietor, is not 
acquired by a lower proprietor, where he 
and his predecessors in interest used the 
water for domestic and culinary purposes 
for five years, then for two years used it 
for watering stock, and then for eight 
years constantly used the water for the 

urposes of irrigation: Hollett v. Davis, 54 

ash. 326, 103 Pac. 423. 


Waters appropriated from another water- 
shed for irrigation, and discharged upon 
the owner’s land, forming swamps and ac- 
cumulations which percolate to and arti- 
ficially augment the waters of another 
stream, may be impounded and used by 
the appropriators as their property, before 
it leaves their lands, as against a prior 
appropriator on the augmented stream: 
Miller v. Wheeler, 54 Wash. 429, 23 L. R. 
A., N. S., 1065, 103 Pac. 641. 


No prescriptive right is acquired under a 
permission to use water by tapping a 
water company’s line on the lands of a 
third person, the user paying therefor by 
keeping a dam in repair, since the user of 
the water was not a proprietor, and the 


use was ermissive and not hostile: 
Rhoades v. Barnes, 54 Wash. 145, 102 Pac. 
884. 


The initiation in 1898 of a prescriptive 
right to take water from a pipe on the 
lands of another is prevented from ripen- 
ing by the acts of the owner in 1905, claim- 
ing the water and stopping the flow: 
Rhoades v. Barnes, 54 Wash. 145, 102 Pac. 
884. 

A permissive use of the surplus of ap- 

ropriated waters will not ripen into rights 
by prescription, or under the statute of 
limitations, as the use must be adverse: 
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Miller v. Wheeler, 54 Wash. 429, 23 L. B. 
A., N. S., 1065, 103 Pac. 641. 

An attempt to make a statutory appro- 
priation of water, used under a license, 
does not amount to an adverse claim, where 
it was not so intended, being merely to 
— appropriation by others, and the 
icensor had no notice of any adverse 
claim: Weidensteiner v. Mally, 55 Wash. 
79, 104 Pac. 143. 

The use of a ditch to convey waters for 
the statutory period, given by a license, 
will not ripen into a prescriptive right, 
where there was no repudiation of the li- 
cense with notice thereof to the licensor: 
Weidensteiner v. Mally, 55 Wash. 79, 104 
Pac. 143. 

As to prescriptive title to water, see 
note in 93 Am. St. Rep. 712; see, also, 
note in 21 L. R. A. 607. 

As to preseriptive right to dam water, 
see note in 59 L. R. A. 838. 

The right to appropriate land for an ir- 
rigation project depends upon the appro- 
priator’s right to the water to be used in 
such project: State ex rel. Ham, Yearsley 
& Ryrie v. Superior Court, 70 Wash. 442, 
126 Pac. 945. 


§ 6317. 


One who failed to post any notice of 
appropriation of water as required by 
statute cannot, in the absence of any 
physical appropriation of fhe water, claim 
any prior appropriation thereof, as against 
one who had posted notice and prosecuted 
preliminary work: State ex rel. Ham, 
Yearsley & Ryrie v. Superior Court, 70 
Wash. 442, 126 Pac. 945. 

Under these sections, the rights after 
posting notice depend upon such reason- 
able diligence in prosecuting the work as 
to clearly show an intent not to abandon 
the appropriation, as by the expenditure 
of ten thousand dollars in preliminary 
work of great magnitude, requiring an 
entire season; and no want of diligence 
short of abandonment can be asserted by 
anyone except a subsequent appropriator: 
State ex rel. Ham, Yearsley & Ryrie v. 
Superior Court, 70 Wash. 442, 126 Pac. 945. 

The posting of notices of appropriation 
of the waters of a lake upon the unoccu- 
pied land of another near the shore line of 
the lake is not such a trespass as to amount 
to an unlawful initiation of the appropria- 
tion: State ex rel. Ham, Yearsley & Ryrie 
v. Superior Court, 70 Wash. 442, 126 Pac. 
945. 

As to abandonment or loss of rights of 
prior appropriators, see note in 30 L. B. 

5. 


§ 6321. 


An agreement for water for irrigation, 
calling for a certain number of miner’s 
inches for specific tracts of land, which 
was binding on each parcel of land sepa- 
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rate and apart from the others, the con- 
ditions to be binding upon heirs and as- 
signs, runs with the land, and places a 
purchaser of a tract in the situation of the 
original contractee: Ulrich v. Pateros 
— Ditch Co., 67 Wash. 328, 121 Pac. 
18. 


A contract for a certain number of 
“miner’s inches” of water to be taken from 
an irrigation ditch is ambiguous, and may 
be shown by parol evidence to mean in 
that locality a quantity of water which 
would flow through an orifice one-inch 
square under at least a four-inch pressure; 
and when so explained, is sufficiently defi- 
nite to admit of specific performance: 
Ulrieh v. Pateros Water Ditch Co., 67 
Wash. 328, 121 Pac. 818. 

As to passing of irrigation rights by con- 
veyance and the method thereof, see note 
in 65 L. R. A. 407. 


§ 6325. 


The right to condemn rights of way for 
irrigation is not limited to the owners of 
arid land; and sufficient benefit will re- 
sult to warrant condemnation for irriga- 
tion where it appears that the land is 
semi-arid, raising only a light crop of 
wheat or wheat hay or crops maturing 
early in July, while with irrigation it will 
produce abundantly almost any crop and 
will be increased one hundred and twenty- 
five dollars to one hundred and fifty dol- 
lars per acre in value: State ex rel. Gal- 
braith v. Superior Court, 59 Wash. 621, 
140 Am. St. Rep. 893, 110 Pac. 429. 


Condemnation for an irrigation canal b7 
a water company owning the lands whic 
it seeks to irrigate cannot be defeated by 
the fact that the company intends to sell 
the irrigated lands and that its purpose 
is speculative: State ex rel. Galbraith v. 
Superior Court, 59 Wash. 621, 140 Am. St. 
Rep. 893, 110 Pac. 429. 

The right to condemn rights of way for 
irrigation contemplates irrigation by 
gravity, and cannot be defeated by the 
fact that the land could be irrigated by 
pumping: State ex rel. Galbraith v. Su- 
perior Court, 59 Wash. 621, 140 Am. St. 
Rep. 893, 110 Pac. 429. 

In condemnation of waters of a lake for 
irrigation purposes, part of which are al- 
ready used by littoral owners for irrigating 
their lands, an offer of the petitioner to 
exempt sufficient water to irrigate the 
lands of the littoral owners is not an at- 
tempt to pay damages in compensation 
other than money, in contravention of con- 
stitution, article 1, section 16, in view of 
the statute prohibiting the condemnation 
of waters needed for irrigation: Spokane 
Valley Land & Water Co. v. Jones & Co., 
53 Wash. 37, 101 Pac. 515. 

In eminent domain proceedings for a 
right of way for an irigation ditch, drain- 
ing an arm of a lake, in which defendants’ 
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present and future loss was measured by 
the market value of the land at the time 
of the trial, it is proper to reject an offer 
of proof that, in preceding years while 
plaintif was unlawfully draining the lake, 
the defendants’ land not taken for the 
ditch was of much less value with the arm 
of the lake drained than it was without 
such drainage, since the sole purpose of 
the offer was to show damages prior to 
the proceeding in addition to the com- 
pensation to be awarded and claimed for 
the appropriation: Spokane Valley Land 
& Water Co. v. Jones & Co., 68 Wash. 534, 
123 Pac. 1014. 

The riparian owner on a navigable lake 
is not given any right superior to others 
to appropriate the water thereof for the 
purpose of irrigation, by this and the next 
section, in the act entitled an act provid- 
ing for condemnation proceedings for right 
of way for irrigation and relating to the 
right of appropriation of water: State ex 
rel. Ham, Yearsley & Ryrie v. Superior 
Court, 70 Wash. 442, 126 Pac. 945. 

As to the principle of eminent domain 
as applied to irrigation, see note in Ann. 
Cas. 1912D, 1004. See, also, notes in 1 
Ann, Cas. 3041 and 22 L. R. Å., N. S., 162. 


§ 6326. 


Constitution, article 1, section 16, pro- 
hibiting the taking of private property 
for private se, except for drains, flumes 
or ditches for agricultural, etc., purposes, 
and article 21, section 1, providing that 
irrigation, etc., purposes shall be deemed 
a public use, confer legislative authority 
for this section, authorizing the condemna- 
tion of land for irrigation ditches by a 

rivate owner of agricultural lands: 

tate ex rel. Galbraith v. Superior Court, 
59 Wash. 621, 140 Am. St. Rep. 893, 110 
Pac. 429. 


The common-law doctrine of riparian 
rights in the use of waters of a stream has 
become a rule of property in this state: 
Nesalhous v. Walker, 45 Wash. 621, 88 
Pac. 1032. 


A riparian right to the flow of water is 
subject to a reasonable use for domestic 
and agricultural purposes by a prior ri- 
parian owner: Hayward v. Mason, 54 
Wash. 653, 104 Pac. 141. 

As to diligence in applying water to use- 
a purposes, see note in 60 Am. St. Rep. 


An upper riparian owner may not im- 
pound all the waters of a natural water- 
course for fourteen hours out of every 
twenty-four without the consent of lower 
proprietors or the condemnation of their 
rights: Tacoma Eastern R. Co. v. Smith- 
gall, 58 Wash. 445, 108 Pac. 1091. 

Equity will not, at the suit of a riparian 
owner, restrain the use of water diverted 
from a creek and required for irrigation 
by an adjoining owner, where ample water 
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is left for all uses of the riparian owner, 
who suffers no damage from the diversion 
complained of: Methow Cattle Co. v. Will- 
iams, 64 Wash. 457, 117 Pac. 239. 


A lower riparian owner is entitled to the 
natural flow of the stream at regular flood 
seasons beneficially flooding his lands, and 
can restrain the impounding of such flood 
waters by an upper riparian owner, and 
their release during the summer months, 
to his damage, where such waters are not 
extraordinary and unprecedented but a 
usual and natural condition: Still v. 
Palouse Irr. etc. Co., 64 Wash. 606, 117 
Pac. 466. 


The doctrine of riparian rights for irri- 
gation purposes as to lands acquired from 
the government subsequent to March 3, 
1877, has not been abrogated by the act 
of that date (19 Stats. at Large, 377) 
providing that surplus waters over and 
above actual appropriation and use, and 
waters in all lakes and rivers upon the 
public domain, shall remain and be free 
from the appropriation and use of the 
public for irrigation, mining, and manu- 
facturing purposes, subject to existing 
right, since the act relates only to the 
reclamation of desert lands: Still v. 
Palouse Irr. ete. Co., 64 Wash. 606, 117 
Pac. 466. 

As to the correlative rights of upper 
and lower proprietors of streams, see note 
in 41 L. R. A. 737. 


The owner of a small tract of land upon 
which there were springs, forming a pond 
about twenty feet wide by forty feet long, 
cannot be enjoined by a lower riparian 
owner from use of the same for a few 
geese, and horses and cattle at pasture, as 
the same is a reasonable use, 9 pollution 
of the stream thereby is a natural incident 
to proper and reasonable use thereof: Me- 
Evoy v. Taylor, 56 Wash. 357, 26 L. R. 
A., N. S., 222, 105 Pac. 851. 


One who is not a riparian owner, but 
who diverted the waters of a spring to his 
own land by pipes, cannot enjoin the 
pollution of the waters by an upper ripa- 
tian owner who had used the waters on 
his own lands for ten years prior to the 
diversion: McEvoy v. Taylor, 56 Wash. 
357, 26 L. R. A., N. 8., 222, 105 Pae. 851. 

As to liability for pollvting generally, 
see notes in 1 L. R. A. 296; 7 L. R. A. 457; 
12 L. R. A. 577; 13 L. R. A. 117. 

An upper proprietor, by the diversion of 
a natural watercourse into another channel 
or creek for the period of thirty years, is 
estopped from preventing the flow of the 
waters in its new course, where it appears 
that during such time lower proprietors 
had acquired title and made valuable im- 
provements bordering upon the creek, rely- 
ing on the flow of water for irrigation, and 
that without such irrigation their lands 
would be valueless, although their use had 
not been for the statutory prescriptive 
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eriod: Hollett v. Davis, 54 Wash. 326, 103 

ac. 423. 

As to right to resturation to ancient 
channel, see note in 41 L. R. A. 750. And 
see note in 50 L. R. A. 845. 

As to acquisition by artificial stream of 
character of natural watercourse, see note 
in 14 Ann. Cas. 909. 


In an action to prevent the diversion of 
waters used for irrigation, the court can- 
not make a division of the waters between 
the upper and lower proprietors where 
there is no evidence as to the proportion to 
which each was entitled: Hollett v. Davis, 
54 Wash. 326, 103 Pac. 423. 


In an action to enjoin the diversion of 
waters of a creek by a riparian owner and 
for damages, there is no defect of parties 
defendant because the plaintiff failed to 
join upper appropriators of the waters: 
Beck v. Bono, 59 Wash. 479, 110 Paec. 13. 

As to injunction as remedy for wrongful 
diversion of watercourse, see note in Ann. 
Cas. 1912D, 124. 


The measure of damages for diverting 
water from a mill power, where electrical 
machinery was installed to operate the 
mill, is the cost of operating the same: 
Dement Brothers Co. v. Walla Walla, 58 
Wash. 60, 107 Pac. 1038. 


An owner of a mill may recover damages 
for the diversion of the waters of a stream 
used for power purposes, although the mill 
formerly shut down during the dry season 
because of insufficient water to run the 
mill, where it appears that while there 
was a general shortage through the winter 
months, even during the dry season there 
had been power enough to elevate and clean 
grain and run a feed-mill: Dement Brothers 
Co. v. Walla Walla, 58 Wash. 60, 107 Pace. 
1038. 


Where springs, the principal source of a 
city supply, are fed by waters diverted by 
the city from a stream, so that the diverted 
waters can be traced as a part of the sur- 
face flow, a lower proprietor on the stream 
may recover his damages caused by the 
diversion: Dement Brothers Co. v. Walla 
Walla, 58 Wash. 60, 107 Pac. 1038. 

As to riparian proprietor’s right to use 
and detain water and to the natural flow 
of the stream, see note in 79 Am. Dec. 638. 

As to equitable estoppel as defense to 
restrain diversion, see note in 2 Ann. Cas. 
786. 
A city raising the waters of a lake 
above high-water mark is liable to littora! 
owners for damages resulting from over- 
flow or seepage through and under ad- 
joining soil: Austin v. Bellingham, 69 
Wash. 677, 126 Pac. 59. 

As to liability of a municipality for 
overflow of stream used by it as a sewer, 
see note in 3 L. R. A., N. S., 1053. 

As to liability of a municipality for tort 
in connection with its waterworks system, 
see note in 25 L. R. A., N. 8., 239. 
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No riparian rights can be claimed by & 
lower proprietor in or to the waters of a 
new spring that breaks out upon the lands 
of another and flows therefrom across his 
land, riparian rights attaching only to 
streams that are wont to flow from time 
immemorial: Mason v. Yearwood, 58 Wash. 
276, 30 L. R. A., N. 8., 1158, 108 Pac. 608; 
notes, 19 L. R. A. 92, 64 L. R. A. 236. 

Riparian rights cannot be asserted to the 
flow of surplus waters of a swamp or marsh 
which has no outlet, and where there is no 
natural stream or waterway: Hayward v. 
Mason, 54 Wash. 653, 104 Pac. 141. 

As to right to water of new spring, see 
note in 30 L. R. A., N. 8., 1158. 

As to what is a watercourse, see notes in 
3 L. R. A. 609, and 5 L. R. A. 392. 

Riparian rights to the waters of a creek 
are lost by adverse possession, where, for 
more than the statutory period, an upper 
proprietor. continuously appropriated and 
diverted the waters in good faith under a 
claim of right adverse to the lower owner: 
Farwell v. Brisson, 66 Wash. 305, 119 Pac. 
814. 

As to adverse possession of use of water 
under claim of right, see note in 93 Am. St. 
Rep. 722. 

8 to divert the waters of a 
creek on defendants’ land by a ditch for 
domestie and irrigation purposes, the de- 
fendants refusing to either sell or convey 
a permanent right of way, is a license 
merely, revocable at will: Weidensteiner v. 
Mally, 55 Wash. 79, 104 Pac. 143. 

A deed conveying a right of way for a 
drainage ditch along a line as at present 
laid out to drain off surplus water on to 
grantor’s land, with the right of ingress 
and egress to keep the ditch in repair, 


creates an easement only; but gives the 
grantor no right to control the drainage: 
Hayward v. Mason, 54 Wash. 653, 104 Pac. 
141, 


The grant of a right of way for a ditch 
to carry water for irrigation does not pre- 
vent the grantor from using the same ditch 
without interfering with the grantee’s use, 
where the grant does not appear to be ex- 
clusive, and the ditch had theretofore been 
used in common: Hayward v. Mason, 54 
Wash. 649, 104 Pac. 139. | 

As to right of way for irrigation ditch 
and right of fee owner to cross it, see note 
in 3 L. R. A., N. S., 1148. 
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A railroad company seeking to condemn 
a right of way may, when the owners 
make an unanticipated claim to special 
damages by reason of injury to a reservoir 
site and water-power, limit the rights 
sought to be acquired by filing a stipula- 
tion or waiver respecting the use of the 
site, thereby reducing the special damages 
claimed; and it is error to refuse to in- 
struct the jury that they should take the 
stipulation into consideration in determin- 
ing the amount of the award: Tacoma 
Eastern R. Co. v. Smithgall, 58 Wash. 445, 
108 Pac. 1191. 


Laws of 1895, page 142, authorizes con- 
demnation proceedings by a county to ac- 
quire a right of way for a drainage ditch 
completed under the unconstitutional act, 
Laws of 1890, page 652: Lewis County v. 
McCutcheon, 53 Wash. 367, 101 Pac. 1083. 


Accretions added by the alluvion of a 
stream belong to the owner of the con- 
tiguous bank of the stream: Spinning v. 
Pugh, 65 Wash. 490, 118 Pac. 635. 

As to riparian rights to accretions, see 
note in 19 Am. St. Rep. 234. 


§ 6327. 


Where the owner of lands gave a right 
of way for a ditch in consideration of an 
agreement for water for irrigation pur- 
poses, the water to be taken out on his 
own land, the owner of the ditch cannot 
defeat such taking and use by invoking the 
rule that permission to maintain the ditch 
was revocable at will as a parol license, or 
void as attempting to create an interest in 
lands by parol, within the statute of 
frauds, since the water in the ditch was 
subject to an agreement for its use as any 
other personal property: Methow Cattle Co. 
v. Williams, 64 Wash. 457, 117 Pac. 239. 

A lower riparian owner may not go 
above an upper proprietor and divert the 
water already appropriated by such upper 
proprietor, to be used on lands down the 
stream or on contiguous lands that are not 
riparian to the stream, to the exclusion of 
the upper proprietor, as each is entitled to 
a reasonable use only; and such right is not 
given by this section: Miller v. Baker, 68 
Wash. 19, 122 Pac. 604. 


CHAPTER II. 
APPORTIONMENT AND CONDEMNATION. 


§ 6338. 


This section does not give a riparian 
owner any right to appropriation superior 
to the right of the owners not bordering 
upon the lake, other than the right of ap- 
ad alg common to all: State ex rel. 

am, Yearsley & Ryrie v. Superior Court, 
70 Wash, 442, 126 Pac. 945. 


§ 6339. 


This section has no application to foun- 
tain heads of watercourses which have 
been appropriated by others: Miller v. 
Wheeler, 54 Wash. 429, 23 L. R. A., N. S., 
1065, 103 Pae. 641. 

This section has no application to springs 
having sufficient flow to form watercourses, 
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and the common-law rule governs riparian 

rights on such a watercourse: Hollett v. 

Davis, 54 Wash. 326, 103 Pac. 423. 

_ Where new springs broke out upon the 
defendant’s land, and the flow constantly 
increased from year to year, an a 

owner, who for twenty-five years diverte 

and continuously used water from the 
springs, acquired a prescriptive right to 
the use of so much of the water as she 
had adversely used during the statutory 
eriod of ten years immediately preceding 
efendant’s obstruction thereof, since ease- 
ments may be acquired by adverse use; 
but the plaintiff could not enjoin the de- 
fendant’s use and diversion of the in- 
creased flow not diverted and adversely 
used by the plaintiff ten years previously: 

Mason v. Learwood, 58 Wash. 276, 30 L. 

R. A., N. S., 1158, 108 Pac. 608. 

In an action to establish the right to use 
springs, claimed by defendant through ad- 
verse possession, plaintiff’s evidence of an 
intention not to abandon the springs is in- 
admissible where he did not succeed to his 
title until after defendant’s title had 
ripened: Church v. State, 65 Wash. 50, 
117 Pac. 711. 

Springs which were originally open to 
appropriation may become the subject of 
a prescriptive right acquired by the public 
for a watering trough in the highway 
through adverse use for the statutory 
period: Kiser v. Douglas County, 70 Wash. 
242, 126 Pac. 622. 


§ 6368. 


The obligations of an irrigation company 
in the arid district are quasi public, and 
arbitrary action in the guise of regulations 
will not be tolerated: Shafford v. White 
Bluffs Land ete. Co., 63 Wash. 10, Ann. 
Cas. 1912D, 133, 114 Pac. 883. 

As to power of courts to fix rates of 
irrigation companies, see note in 16 Ann. 
Cas. 799. 

A regulation of an irrigation company 
providing for an intermittent rather than 
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a constant flow of water cannot be de- 
clared unreasonable as a matter of law: 
Shafford v. White Bluffs Land etc. Co., 63 
Wash. 10, Ann. Cas. 1912D, 133, 114 Pac. 
883. 

A water contract permitting an irriga- 
tion company to adopt reasonable rules 
and regulations is not controlled by a cus- 
tom in that locality to supply water in a 
constant rather than an intermittent flow, 
since the same depends on the irrigator’s 
necessities and beneficial use: Shafford v. 
White Land ete. Co., 63 Wash. 10, Ann. 
Cas. 1912D, 133, 114 Pac. 883. 

A contract giving an irrigation company 
the right to make reasonable rules and 
regulations, where the water was furnished 
by pumping, cannot be controlled by the 
prevailing custom among users of a natural 
flow, so long as the company supplied the 
amount contracted for: Shafford v. White 
Bluffs Land ete. Co., 63 Wash. 10, Ann. 
Cas. 1912D, 133, 114 Pac. 883. 

A water contract providing for a certain 
amount of water per second of time for 
each one hundred and sixty acres of land, 
subject to reasonable rules and regulations 
of the company as to the time and manner 
of delivery, is mutual and to be construed 
in the light of the necessities of the par- 
ties, rather than their arbitrary desires; 
and a regulation providing for an inter- 
mittent flow is not unreasonable, as a 
matter of law, unless it did not give the 
amount contracted for: Shafford v. White 
Bluffs Land and Irr. Co., 63 Wash. 10, Ann. 
Cas. 1912D, 133, 114 Pac. 883. 

As to state regulation of tolls for use of 


` appropriated water, see note in 33 L. R. A. 


§ 6382. 

This section establishes the policy of this 
state for a joint user in many instances of 
waters sought to be condemned for irriga- 
tion purposes: Spokane Valley Land & 
Water Co. v. Jones & Co., 53 Wash. 37, 101 
Pac. 515. 


CHAPTER IV. 
REGULATION OF STORED AND FLOWING WATERS. 


§ 6398. 


This section, authorizing the superior 
court to appoint a water commissioner, 
rescribes only ministerial or admin- 
istrative duties, and not judicial or quasi- 
judicial duties, and has no relation to 


judicial proceedings, where removal was 
the only power that the court could exer- 
cise over him; hence the supreme court has 
no jurisdiction to prevent the appointment 
by writ of prohibition: State ex rel. Ben- 
nett v. Taylor, 54 Wash. 150, 102 Pač. 1029. 
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CHAPTER VI. 
USE OF STATE WATERS. 


§ 6415-1. Dams and Works for Irrigation and Power Purposes. 

There is hereby granted to persons, firms and corporations organized. 
among other things, for irrigation and power purposes, the right to construct 
and maintain dams and works incident thereto over, upon and across the beds 
of the rivers of the state of Washington in connection with such power and 
irrigation purposes, and there is hereby granted to such persons, firms and 
corporations an easement over, upon and across the beds of such rivers for 
such purposes. Such easement shall be limited however, to so much of the 
beds of such rivers as may be reasonably convenient and necessary for such 
uses. All such dams and works shall be completed within five years after the 
commencement of construction work upon the same. The rights and privi- 
leges granted by this act shall inure to the benefit of such persons, firms or 
corporations from the date of the commencement of construction work upon 
such dams and works incident thereto, and such construction work shall be 
diligently prosecuted to completion, and the rights, privileges and easements 
granted by this act shall continue so long as the same shall be utilized by the 
grantees for the purposes herein specified, and the failure to maintain and 
use such dams and works after the same shall have been constructed, for a 
continuous period of two years, shall operate as a forfeiture of all the mghts 
hereby granted and the same shall revert to the state of Washington: Provided, 
That nothing in this act shall be construed in such a way as to interfere with 
the use of said rivers for navigation purposes, and all of such rights, privi- 
leges and easements granted hereby shall be subject to the paramount control 
of such rivers for navigation purposes by the United States: And, provided, 
further, That the use and enjoyment of the grants and privileges of this act 
shall not interfere with the lawful and rightful diversion of the waters of said 
rivers by other parties under water appropriations in existence at the time 
any such persons, firms or corporations shall avail themselves of the benefits 
and privileges of this act, but no such persons, firms or corporations shall have 
any right to construct any such dams or works over, upon or across the land 
between ordinary high water and extreme low water of any river of this state 
without first having acquired the right to do so from the owner or owners of 
the lands adjoining the land between ordinary high water and extreme low 
water over or across which said dam or works are constructed. [L. 11, p. 436, 


91. 


CHAPTER VII. 
IRRIGATION DISTRICTS. 


§ 6416. 


The title of an act to amend an act pro- 
viding for the organization and govern- 
ment of irrigation districts and the sale of 
bonds arising therefrom, the same being 
sections (specifying certain sections 
amended), sufficiently expresses the sub- 
ject of the act without such enumeration 


of the amended sections, which may be 
treated as surplusage; hence the amend- 
ment of another section not specified in 
the title of the amendatory act is not void 
as not embraced within the title of the 
act, as required by constitution, article 
2, section 19: Sorenson v. Kittitas Rec. 
Dist., 70 Wash. 528, 127 Pac. 102. 
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§ 6417. Proceedings to Establish—Election. 

For the purpose of organizing an irrigation district, a petition, signed by 
the required number of holders of title or evidence of title to land within the 
proposed district, shall be presented to the board of county commissioners of 
the county in which the lands, or the greater portion thereof, are situated, 
which petition shall set forth and particularly describe the proposed bound- 
aries of such district, and shall pray that the territory embraced within the 
boundaries of such proposed district may be organized as an irrigation dis- 
trict. The petition must be accompanied by a good and sufficient bond, to be 
approved by the board of county commissioners, in double the amount of the 
probable cost of organizing the district, and conditioned that the bondsmen 
will pay all of the costs in case such organization shall not be effected. Said 
petition shall be presented at a regular meeting of the said board, or at any 
special meeting ordered to consider and act upon said petition, and shall be 
published once a week, for at least two weeks before the time at which the 
same is to be presented, in some newspaper of general circulation printed and 
published in the county where said petition is to be presented, together with 
a notice by the petitioners stating the time of the meeting at which the same 
will be presented; and if any portion of the lands within said proposed dis- 
trict lie within another county or counties, then said petition and notice shall 
be published for the time above provided in one newspaper printed and pub- 
lished in each of said counties. When the petition is presented, the board of 
county commissioners shall hear the same, and may adjourn such hearing from 
time to time, not exceeding four weeks in all, and on the final hearing may 
make such changes in the proposed boundaries as it may find to be proper 
and just, and shall establish and define the boundaries of the district: Pro- 
vided, That said board shall not modify the boundaries so as to except from 
the operation of this chapter any territory within the boundaries of the dis- 
trict proposed by said petitioners, which is susceptible of irrigation by the 
same system of works applicable to other lands in such proposed district; nor 
shall any lands which, in the judgment of said board, will not be benefited by 
irrigation by said system, or have a sufficient water supply for irrigation from 
some other source, be included within such district: And provided further, 
That any owner, whose lands are susceptible of irrigation from the same 
source, and in the judgment of the board it is practicable to irrigate the same 
by the proposed district system, shall, upon application to the board at the 
time of the hearing, be entitled to have such lands included in the district. 
The board of county commissioners shall, as soon as it has established the 
boundaries of said proposed district, enter an order establishing and defining 
such boundaries, and ordering that three directors for such district be elected 
from the district at large, and designating a name for the proposed district, 
and calling an election to be held in such proposed district for the purpose of 
determining whether or not the same shall be organized under the provisions 
of this act, and for the purpose of electing three directors at large. The 
clerk of the board of county commissioners shall then give notice of the elec- 
tion ordered to be held as aforesaid, which notice shall describe the district 
boundaries as established, and shall give the name by which said proposed 
district has been designated, and shall state the purposes and objects of said 
election, and shall be published once a week, for at least two weeks prior to 
said election, in a newspaper of general circulation published in the county 
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where the petition aforesaid was presented; and if any portion of said pro- 
posed district lie within another county or counties, then said notice shall be 
published in a like manner in a newspaper within each of said counties. Said 
election notice shall also require the electors to cast ballots which shall contain 
the words ‘‘Irrigation District—Yes,’’ or ‘‘Irrigation District—No,’’ and also 
the names of persons to be voted for as directors of the district. [L. 13, 
p. 558, § 1.] 


§ 6418. Election, How Conducted, etc. 

For the purposes of the election above provided for, the board of county 
commissioners must establish a convenient number of election precincts in the 
proposed district and define the boundaries thereof, and designate a polling 
place for, and appoint the necessary election officers for each of said precincts, 
but said precincts may thereafter be changed by the board of directors of said 
district. Such election shall be conducted as nearly as may be practicable in 
the manner provided in the election of directors for the district. 

The board of county commissioners shall meet on the second Monday next 
succeeding such election and proceed to canvass the returns of the votes cast 
thereat, and if upon such canvass it appears that at least two-thirds of all the 
votes cast are Irrigation District—Yes,’’ the board shall, by an order entered 
on its minutes, declare such territory duly organized as an irrigation district, 
under the name and style theretofore designated, and shall declare the three 
persons receiving the highest number of votes to be duly elected directors of 
such district, and shall cause a copy of such order, duly certified, to be filed 
for record in the office of the county clerk of each county in which any portion 
of the district may lie. From and after the date of the filing of such order, 
the organization of the district shall be complete and the directors thereof 
shall be entitled to enter immediately upon the duties of their office, upon 
qualifying in accordance with law, and shall hold office until their successors 
are elected and qualified. 

Any person of the age of twenty-one (21) years, being a citizen of the 
United States and a resident for ninety days of the county in which any of 
the lands of the district may lie, and who holds title to land or evidence of 
title to land embraced within the boundaries of any irrigation district, or pro- 
posed district in the case of an election for the organization thereof, shall be 
entitled to vote at any election held therein, called for any purpose. Addi- 
tional qualifications for voting, required by the general election laws of the 
state shall not apply, provided there shall be no denial of the right to vote 
on account of sex. An elector resident within the district shall vote in the 
precinct in which he resides; and an elector not residing in the district shall 
vote in the precinct nearest his place of residence. [L. 13, p. 560, § 2.] 


§ 6419. Election of Directors—Oath and Bond—Secretary. 

There shall be elected in each organized irrigation district of this state, 
a board of three (3) directors who are electors of the district. An annual 
election to the office of director shall be held on the first Tuesday of December 
of each and every year, and the term of each director shall be three years 
from and after the first Tuesday of January next succeeding his election: Pro- 
vided, That in the case of the three directors elected at any organization elec- 
tion called by the board of county commissioners, the three directors so elected 
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shall serve until the first Tuesday of January following the first annual elec- 
tion; and at the first annual election there shall be elected three directors, one 
to serve for a term ending one year from the first Tuesday of January next 
following such election, and one to serve for a term of two years from the first 
Tuesday of January next following such election, and one to serve for a term 
of three years from the first Tuesday of January next following such election; 
and an election shall be held in each district thereafter on the second Tuesday 
in December in each year, at which election one director shall be elected for 
the full term of three years, or until his successor is elected and qualified: And 
provided further, That in any irrigation district organized and existing under 
any law of this state prior to the taking effect of this act, the directors elected 
at the last election held therein shall hold office, and their terms of office, shall 
be as follows: That one of the three receiving the lowest number of votes at 
the election last aforesaid, shall hold his office until the first Tuesday of Janu- 
ary, 1914, the one receiving the next highest number of votes shall hold his 
office for one year from and after the first Tuesday of January, 1914, and 
the one receiving the highest number of votes shall hold his office for a term 
of two years from and after the first Tuesday of January, 1914; and an elec- 
tion shall be held in each of the districts last aforesaid on the second Tuesday 
of December of the year 1913, and on the second Tuesday of December in 
each year thereafter, at which one director shall be elected for the full term 
of three years, or until his successor is elected and qualified. In case of any 
vacancy occurring in the office of director, such vacancy shall be filled by 
appointment by the board of county commissioners of the county in which 
the proceedings for the organization of the district were had, and the person 
so appointed shall serve until the next annual election of directors, when an 
election by the district shall be had to fill the vacancy for the remainder of 
the unexpired term. Each director shall take and subscribe an official oath 
for the faithful discharge of the duties of his office, and shall execute an off- 
cial bond to the district in the sum of twenty-five hundred dollars ($2,500.00), 
conditioned for the faithful discharge of the duties of his office, which bond 
shall be approved by the judge of the superior court of the county where the 
organization of the district was affected, and said oath and bond shall be re- 
corded in the office of the county clerk of said county and filed with the secre- 
tary of the board of directors. The secretary of the district shall take and 
subscribe a written oath of office and execute an official bond in the sum of 
not less than twenty-five hundred dollars ($2,500.00), to be fixed by the board 
of directors, and which said bond shall be approved and filed as in the case of 
the bond of a director. [L. 13, p. 562, § 3.) 


§ 6425. Statement of Result—Certificate—Vacancy. 

The secretary of the board of directors must, as soon as the result is 
declared, enter in the records of such board a statement of such result, which 
statement must show: 

1. The whole number of votes cast in the district; 
2. The name of the persons voted for; 
3. The office to fill which each person was voted for; 
4. The number of votes given in each precinct to each of such persons; 
5. The number of votes given in each precinct for and against any proposi- 
tion voted upon. 
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The board of directors must declare elected the person having the highest 
number of votes given for each office. The secretary must immediately make 
out, and deliver to such person a certificate of election signed by him and 
authenticated by the seal of the district. [L. 13, p. 563, § 4.] 


§ 6426. Powers and Duties of Board—By-laws, etc. 

The three directors of the district shall constitute the board of directors 
of sueh district, and shall elect a president from their number, and appoint 
a secretary, who shall keep a record of their proceedings. The office of the 
board and principal place of business of the district shall be at some place in 
the county in which the organization was effected, to be designated by the 
board. The board of directors shall hold a regular monthly meeting, at its 
office, on the first Tuesday in every month, and may adjourn any meeting from 
time to time as may be required for the proper transaction of business. Spe- 
cial meetings may be called at any time by a majority of the board, but in 
case the three members of the board do not join in said order, the secretary 
shall give the number not joining five (5) days’ notice of such meeting. The 
order or notice calling any special meeting shall specify what business shall 
be transacted, and none other than that specified shall be transacted at such 
special meeting. All meetings of the board must be public. Two members 
shall constitute a quorum for the transaction of business, but in all matters 
requiring action by the board there shall be a concurrence of at least two 
members of said board. All records of the board shall be open to the inspec- 
tion of any elector during business hours. The board shall have the power, 
and it shall be its duty to adopt a seal of the district, to manage and conduct 
the business and affairs of the district, to make and execute all necessary con- 
tracts, to employ and appoint such agents, officers and employees as may be 
necessary and prescribe their duties, and to establish equitable by-laws, rules 
and regulations for the government and management of the district, and for 
the distribution of water to the lands within the district, and generally to per- 
form all such acts as shall be necessary to fully carry out the provisions of 
this chapter. The by-laws, rules and regulations must be printed in con- 
venient form for distribution in the district. All water distributed for irri- 
gation purposes shall be apportioned ratably to each land owner upon the 
basis of the ratio which the last assessment of such land owner, for district 
purposes, within said district, bears to the whole sum assessed upon the dis- 
trict, and any land owner may assign the right to the whole or any portion 
of waters so apportioned to him for use upon such lands and under such regu- 
lations as may be designated and prescribed by the board of directors. All 
leases, contracts, or other form of holding any interest in any state or other 
public lands shall be, and the same are hereby, declared to be title to and evi- 
dence of title to lands, and all leasehold, contractual or possessory interests 
in any such state or public lands, situated within the limits of any irrigation 
district, and held by any person, shall be valued, assessed and equalized in the 
manner provided for the valuation and assessment of other property, and shall 
be charged with their proportional parts of the taxes and assessments of the 
district, and such leasehold, contractual or possessory interest, for all purposes 
of the assessment and collection of taxes, shall be treated as the private prop- 
erty of the lessee or owner of the contractual or possessory interest: Provided, 
That nothing in this section shall be construed to affect the title of the state 
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or other public ownership, nor shall any lien for such assessment attach to the 
fee simple title of the state or other public ownership. The board of directors 
shall have power to lease or rent the use of water for delivery to occupants 
of public lands situated within the district, at such prices and on such terms 
as it deems best, but the rental shall be as near as practicable the amount of 
the district tax for which said land would be annually liable if held as private 
property: Provided, That as soon as any public land situated within the limits 
of the district shall be acquired by any private person, or held under any title 
of private ownership, the owner thereof shall be entitled to receive his ratable 
proportion of water as in case of other land owners, upon payment by him 
of such sums as shall be determined by the board, and at the time to be fixed 
by the board, which sum shall be such equitable amount as such lands should 
pay having regard to placing said lands on the basis of equality with other 
lands in the district as to benefits received, and giving credit for any sums 
paid as water rent by the occupant of said lands prior to the vesting of private 
ownership, and such lands shall also become subject to all taxes and assess- 
ments of the district thereafter imposed. [L. 13, p. 564, 8 5.] 


§ 6427. Meetings—Notice of Special— Authority. 

The board, and its agents and employees, shall have the right to enter 
upon any land to make surveys, and may locate the necessary irrigation works 
and the line for any canal or canals, and the necessary branches or laterals 
for the same, on any lands which may be deemed best for such location. Said 
board shall also have the power to acquire, either by purchase or condemna- 
tion, or other legal means, all lands, waters, water rights, and other property 
necessary for the construction, use, supply, maintenance, repair and improve- 
ments of said canal or canals and irrigation works, including canals and works 
constructed or being constructed by private owners, or any other person, lands 
for reservoirs for the storage of needful waters, and all necessary appurte- 
nances. The board may also construct the necessary dams, reservoirs and 
works for the collection of water for said district, and may enter into con- 
tracts for a water supply to be delivered to the canals and works of the dis- 
trict, and do any and every lawful act necessary to be done that sufficient 
water may be furnished to the lands in the district for irrigation purposes; 
and may enter into any obligation or contract with the United States for the 
construction, operation and maintenance of the necessary works for the de- 
livery and distribution of water therefrom under the provisions of the federal 
reclamation act and all amendments thereof, and the rules and regulations 
established thereunder, or it may contract with the United States for a water 
supply under any act of Congress providing for and permitting such contract; 
and in the purchase of any of the property or property rights aforesaid, or 
in acquiring or contracting for a water supply for the district, the bonds of 
the district may be used by the board, at not less than ninety per cent par 
value, in payment. The use of all water required for the irrigation of the 
lands, within any district, together with rights of way for canals, laterals, 
ditches, sites for reservoirs and all other property required in fully carrying 
out the purposes of the organization of the district is hereby declared to be a 
public use; and in condemnation proceedings to acquire any property or prop- 
erty rights for the use of the district, the board of directors shall proceed in 
the name of the district, in the manner provided in this state in cases of ap- 
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propriation of land, real estate and other property by private corporations. 
[L. 13, p. 566, § 6.] 


§ 6431. Bonds, How and When Sold. | 

The board may sell the bonds of the district from time to time in such . 
quantities as may be necessary and most advantageous to raise money for the 
construction of such canals and works, the acquisition of said property and 
property rights, and otherwise to fully carry out the objects and purposes of 
the district organization, and may sell such bonds, or any of them, at private 
sale whenever the board deems it for the best interests of the district so to 
do. The board of directors shall also have the power to sell said bonds, or 
any portion thereof, at private sale, and accept in payment therefor labor and 
material necessary for the construction of its proposed canals or irrigation 
works, whenever the board deems it for the best interests of the district so to 
do. If the board shall determine to sell the bonds of the district, or any 
portion thereof, at public sale, the secretary shall publish a notice of such 
sale for at least three (3) weeks in such newspaper or newspapers as the board. 
may order. The notice shall state that sealed proposals will be received by 
the board, at its office, for the purchase of the bonds to be sold, until the day 
and hour named in the notice. At the time named in the notice, the board 
shall open the proposals and award the purchase of the bonds to the highest 
responsible bidder and may reject all bids: Provided, That such bonds shall 
not be sold for less than ninety per cent of their face value. [L. 13, p. 567, 


§ 7.] 


§ 6432. Bonds and Interest, How Paid. 

Said bonds and interest thereon shall be paid by revenue derived from 
an annual assessment upon the real property of the district, and all the real 
property in the district shall be and remain liable to be assessed for such pay- 
ments as hereinafter provided. And in addition to this provision and the 
other provisions herein made for the payment of said bonds and interest 
thereon as the same may become due, said bonds shall become a lien upon all 
the water rights and other property acquired by any irrigation district formed 
under the provisions of this chapter, and upon any canal or canals, ditch or 
ditches, flumes, feeders, storage reservoirs, machinery and other works and 
improvements acquired, owned or constructed by said irrigation district, and 
if default shall be made in the payment of the principal of said bonds or in- 
terest thereon, according to the terms thereof, the holder of said bonds, or 
any part thereof, shall have the right to enter upon and take possession of all 
the water rights, canals, ditches, flumes, feeders, storage reservoirs, machinery, 
property and improvements of said irrigation district, and to hold and con- 
trol the same, and enjoy the rents, issues and profits thereof, until the lien 
hereby created can be enforced in a civil action in the same manner and under 
the same proceedings as given in the foreclosure of a mortgage on real estate. 
This section shall apply to all bonds heretofore issued, or which may hereafter 
be issued by any district. [L. 13, p. 568, § 8.] 


§ 6433. Assessments, How and When Made. 
The secretary must, between the first Monday in March and the first 
Monday in June, in each year, ascertain the value of the land in such district, 
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and the persons who own, claim, and have possession or control thereof, at 
its cash value, and he must prepare an assessment-book, with appropriate 
headings, in which must be listed all such property within the district. In 
such book must be specified, in separate columns, under the appropriate 
headings: 

First. The name of the person to whom the property is assessed. If the 
name is not known to the secretary the property shall be assessed to unknown 
owners’’; 

Second. Land by township, range, section or fractional section, and when 
such land is not a legal subdivision, by metes and bounds or other description 
sufficient to identify it, giving an estimate of the number of acres; 

Third. City and town lots, naming the city or town, and the number and 
block, according to the system of numbering in such city or town; 

Fourth. The cash value of all land, other than city or town lots; 

Fifth. The cash value of city and town lots; 

Sixth. The total value of all property assessed; 

Seventh. The total value of all property after equalization by the board 
of directors; 

Eighth. Such other things as the board of directors may require. Any 
property which may have escaped the payment of any assessment for any year, 
shall, in addition to the assessment for the then current year, be assessed for 
such year with the same effect and with the same penalties as are provided 
for such current year. [L. 13, p. 569, § 9.] 


§ 6437. Amount of Levy—Procedure in Case of Failure. 

The board of directors shall then levy an assessment sufficient to raise the 
ensuing annual interest on the outstanding bonds, and at the expiration of ten 
years after the issuing of the bonds of any issue, the board must, from year 
to year, increase said assessment for the ensuing years in an amount sufficient 
to pay and discharge the outstanding bonds as they mature. The secretary 
of the board must compute and enter in a separate column of the assessment- 
book the respective sums in dollars and cents to be paid as assessments on 
property therein enumerated. The assessments, when collected by the county 
treasurer, shall constitute a special fund to be called the ‘‘Bond Fund of 
Irrigation District.’? In case of neglect or refusal of the board of 
directors to cause such assessment or levy to be made as herein provided, then 
the assessment of property made by the county assessor and the county board 
of equalization shall be adopted, and shall be the basis of assessments for the 
district; and the board of county commissioners of the county in which the 
office of the board of directors is situated shall cause an assessment-roll for 
the said district to be prepared, and shall make the levy required by this chap- 
ter in the same manner and with like effect as if the same had been made by 
said board of directors, and all expenses incident thereto shall be borne by 
the district. In case of neglect or refusal of the secretary of the district to 
perform the duties imposed by law, then the treasurer of the county in which 
the office of the board of directors is situated must perform such duties, and 
shall be accountable therefor, on his official bond, as in other cases. [L. 13, 
p. 570, § 10.] 
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§ 6438. Lien of Assessment. 

The assessment upon real property shall be a lien against the property 
assessed, from and after the first Monday in March for any year, which lien 
shall be paramount and superior to any other lien theretofore or thereafter 
created, whether by mortgage or otherwise, except for a lien for prior assess- 
ments and for general taxes, and such lien shall not be removed until the as- 
sessments are paid or the property sold for the payment thereof as provided 
by law. [L. 13, p. 571, §11.] 


§ 6439. Collection of Assessments—Notice. 

On or before the first day of November the secretary must deliver the 
assessment-book to the county treasurer of the county in which the office of 
the board of directors is situated, who shall within twenty days publish a 
notice in a newspaper published in each county in which any portion of the 
district may lie, that said assessments are due and payable at the office of said 
county treasurer, and will become delinquent at 6 o’clock in the afternoon on 
the 3lst day of December next thereafter, and that unless paid prior thereto, 
five per cent will be added to the amount thereof. The notice shall be pub- 
lished once a week for four successive weeks, and posted for the same length 
of time in some public place in said district. The county treasurer must mark 
the date of payment of any assessment in the assessment-book, opposite the 
name of the person paying, and give a receipt to such person, specifying the 
amount of the assessment and the amount paid, with the description of the 
property assessed. On the 3lst day of December of each year, all unpaid 
assessments are delinquent, and thereafter the treasurer must collect thereon 
for the use of the district an addition of five per cent. The district shall pay 
to the county from the five per cent penalties and other costs received by the 
treasurer in the collection of delinquent taxes, the amounts actually expended 
by the treasurer in performing the duties of ex-officio collector and treasurer 
of the district. [L. 13, p. 571, § 12.] 


§ 6440. Publication of Delinquent List—How Made. 

On or before the first day of February, the county treasurer must publish 
the delinquency list, which must contain the names of the persons and a de- 
scription of the property delinquent, and the amount of the assessments and 
costs due opposite each name and description. He must append to and pub- 
lish with the delinquent list a notice that unless the assessments delinquent, 
together with costs and percentage are paid, the real property upon which 
such assessments are a lien will be sold at public auction. The publication 
must be made once a week for three successive weeks, in a newspaper pub- 
lished in each of the counties comprised in the district. The publication must 
designate the time and place of sale. The time of sale must not be less than 
twenty-one nor more than twenty-eight days from the first publication, and 
the place must be at some point designated by the treasurer. [L. 13, p. 572, 
§ 13. ] 


§ 6441. Sales, When and How Made. 

The county treasurer must collect, in addition to the assessment due on 
the delinquent list, five per cent of the amount thereof. On the day fixed for 
the sale, or some subsequent day to which he may have postponed it, of which 
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he must give notice, the county treasurer, between the hours of 10 o’clock 
A. M., and 3 o’clock P. M. must commence the sale of the property adver- 
tised, commencing at the head of the list, and continuing alphabetically or in 
the numerical order of the lots or blocks, until completed. He may postpone 
the day of commencing sale, or the sale from day to day, but the sale must be 
completed within three weeks from the day first fixed. [L. 13, p. 572, § 14.) 


§ 6442. Sales, How Conducted—Certificates. 

The owner or person in possession of any real estate offered for sale for 
assessments due thereon may designate in writing to the county treasurer, 
prior to the sale, what portion of the property he wishes sold, if less than the 
whole; but if the owner or possessor does not, then the treasurer may desig- 
nate it, and the person who will take the least quantity of the land, or in 
case an undivided interest is assessed, then the smallest portion of the interest, 
and pay the assessment and cost due, including one dollar to the treasurer for 
duplicate of certificate of sale, is the purchaser. The treasurer shall account 
to the district for said one dollar. If the purchaser does not pay the assess- 
ment and costs before 10 o’clock A. M. the following day, the property on 
the next sale day must be resold for the assessments and costs. But in case 
there 1s no purchaser in good faith for the same on the first day that the prop- 
erty is offered for sale, then when the property is offered thereafter for sale, 
and there is no purchaser in good faith for the same, the whole amount of the 
property assessed shall be struck off to the irrigation district as the purchaser, 
and the duplicate certificate delivered to the secretary of the district, and filed 
by him in the office of the district. No charge shall be made for the duplicate 
certificate where the district is the purchaser, and in such case the treasurer 
shall make an entry, Sold to the district, and he will be credited with the 
amount thereof in settlement. An irrigation district, as a purchaser at such 
sale, shall be entitled to the same rights as a private purchaser, and the title so 
acquired by the district, subject to right of redemption herein provided, may 
be conveyed by deed, executed and acknowledged by the president and secre- 
tary of the board: Provided, That authority to so convey must be conferred 
by resolution of the board, entered on its minutes, fixing the price at which 
such sale may be made, and such conveyance shall not be made for a less sum 
than the reasonable market value of such property. After receiving the 
amount of assessments and costs, the county treasurer must make out in dupli- 
cate a certificate, dated on the day of sale, stating (when known) the names 
of the persons assessed, a description of the land sold, the amount paid there- 
for, that it was sold for assessments, giving the amount and year of the assess- 
ment and specifying the time when a purchaser will be entitled to a deed. 
The certificate must be signed by the treasurer and one copy delivered to 
the purchaser, and the other filed in the office of the county auditor of the 
county in which the land is situated: Provided, That upon the sale of any lot, 
parcel or tract of land not larger than an acre, the fee for a duplicate certifi- 
cate shall be twenty-five cents, and in case of a sale to a person or a district 
of more than one parcel or tract of land, the several parcels or tracts may be 
included in one certificate. [L. 13, p. 573, § 15.] 
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§ 6443. Sales, Secretary to Keep Record of. 

The county treasurer, before delivering any certificate, must in a book 
enter a description of the land sold corresponding with the description in the 
certificate, the date of the sale, purchasers’ names and amount paid, regularly 
number the description on the margin of the book and put a corresponding 


number on each certificate. Such book must be open to public inspection, 


without fee during office hours, when not in actual use. On filing the certi- 
ficate with such county auditor the lien of the assessment vests in the pur- 
chaser and is only divested by the payment to him, or to the county treasurer, 
for his use, of the purchase money and one per cent per month from the day 
of sale until redemption. [L. 13, p. 574, § 16.] 


§ 6444. Redemption, When Made—Deeds. | 

A redemption of the property sold may be made by the owner or any 
party in interest within twelve months from the date of purchase. Re- 
demption must be made in gold or silver coin, as provided for the collection 
of state and county taxes, and when made to the treasurer he must credit 
the amount paid to the person named in the certificate and pay it on demand 
to the person or his assignee. In each report the treasurer makes to the 
board of directors he must name the persons entitled to redemption money 
and the amount due each. On receiving the certificate of sale the county 
auditor must file it and make an entry in a book similar to that required of 
the treasurer. On the presentation of the receipt of the person named in 
the certificate, or of the treasurer for his use, of the total amount of the re- 
demption money, the auditor must mark the word ‘‘redeemed,’’ the date 
and by whom redeemed, on the certificate and on the margin of the book where 
the entry of the certificate is made. If the property is not redeemed within 
twelve months from the sale the treasurer must make to the purchaser, or 
his assignees, a deed of the property, reciting in the deed substantially the 
matters contained in the certificate, and that no person redeemed the property 
during the time allowed by law for its redemption. The treasurer shall re- 
ceive from the purchaser, for the use of the district, one dollar for making 
such deed: Provided, If redemption is not made of any lot, parcel or tract 
of land not larger than one acre, the fee for a deed shall be twenty-five cents 
and any person or district holding a duplicate certificate covering more than 
one tract of land, the several parcels or tracts of land mentioned in the certi- 
ficate may be included in one deed. [L. 13, p. 574, § 17.] 


§ 6448. 
Repealed. See L. 13, p. 579, § 24. 


§ 6450. Bids for Construction—Contracts. 

Any person to whom a contract may have been awarded for the construc- 
tion of a canal or any of the works of the district, or any portion thereof, or 
for the furnishing of labor or material, shall enter into a bond with good 
and sufficient sureties, to be approved by the board of directors, payable to 
said district for its use, for at least twenty-five per cent of the amount of the 
contract price, conditioned for the faithful performance of said contract, and 
with such further conditions as may be required by law in the case of con- 
tracts for public work, and as may be required by resolution of the board. 
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All works shall be done under the direction and to the satisfaction of the 
engineer of the district, and be approved by the board. Whenever in the 
construction of the district canal or canals, or other works, or the furnishing 
of materials therefor, the board of directors shall determine to let a contract 
or contracts for the doing of said work or the furnishing of said materials, 
a notice calling for sealed proposals shall be published in a newspaper in the 
county in which the office of the board is situated, and in any other news- 
paper which may be designated by the board, and for such length of time, 
not less than two weeks, as may be fixed by the board. At the time and 
place appointed in the notice for the opening of bids, the sealed proposals 
shall be opened in public, and as soon as convenient thereafter, the board 
shall let said work or the contract for the purchase of materials, either in 
portions or as a whole, to the lowest responsible bidder, or the board may 
reject any or all bids and readvertise, or may proceed to construct the work 
under its own superintendence: Provided, That the provisions of this section 
in regard to public bidding shall not apply in cases where the board is au- 
thorized to exchange bonds of the district in payment for labor and material. 
[L. 13, p. 575, § 18.] 


§ 6451. Claims, How Paid. | 

The county treasurer of the county in which is located the office of any 
irrigation district shall be and is hereby constituted ex-officio district treasurer 
of said district, and said county treasurer shall be liable upon his official 
bond and to criminal prosecution for malfeasance and misfeasance, or failure 
to perform any duty herein prescribed as county treasurer or district treas- 
urer, as is provided by law in other cases as county treasurer. It shall be 
his duty to collect and receipt for all assessments and taxes levied as in this 
chapter provided. There shall be deposited with said county treasurer all 
sums collected for the defraying of the expenses of the district, whether said 
sums are collected by tolls or special assessments, and they shall be placed 
by the county treasurer in the expense fund of the district. The said county 
treasurer shall also keep such other funds as may be required by law govern- 
ing irrigation districts, or provided for by this chapter, and shall place 
therein moneys collected for said funds. The county treasurer shall pay out 
the moneys received or deposited with him, or any portion thereof, upon 
warrants drawn on the several funds, signed by the president and counter- 
signed by the secretary of the district, except the sums to be paid out of 
the bond fund upon the coupons and bonds presented to the treasurer. The 
said treasurer shall report, in writing, on the first Monday in each month to 
the board of directors of the district, the amount of money held by him, 
the amount in each fund, the amount of receipts for the month preceding 
in each fund, and the amount or amounts paid out of each fund, and said 
report shall be filed with the secretary of the board. The secretary shall 
also report to the board, in writing, on the first Monday in each month, the 
amount deposited with the county treasurer belonging to the district during 
the preceding month, the amount of receipts for the month preceding, and 
the amount and items of expenditures during the preceding month, and 
said report shall be filed in the office of the board. [L. 13, p. 576, § 19.) 


Under this section authorizing the board pay out the funds of an irrigation district, 
of directors and secretary to receive and the district treasurer, as disbursing officer, 
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is not a necessary party to proceedings in district: State ex rel. Dyer v. Middle Kit- 
mandamus to compel the district to sell titas Irr. Dist., 56 Wash. 488, 106 Pac. 203. 
bonds to satisfy a judgment against the 


§ 6452. Constructing and Operating Fund—Tolls. 

The cost and expense of purchasing and acquiring property, and con- 
structing the works and improvements herein provided for, and the expenses 
incidental thereto, and for the carrying out of the purposes of this chapter, 
may be paid by the board of directors out of the funds received from bond 
sales. For the purpose of defraying the expenses of the organization of the 
district, and of the care, operation, management, repair and improvement 
of such portions of said canal and works as are completed and in use, the 
board may either fix rates or tolls and charges, and collect the same from 
all persons using said canal for irrigation and other purposes, or they may 
provide for the payment of said expense by a levy of assessment therefor, 
or by both said tolls and assessment; if by the latter method, such levy shall 
be made on the completion and equalization of the assessment-roll each year, 
and the board shall have the same powers and functions for the purposes of 
said levy as possessed by it in case of levy to pay bonds of the district. The 
procedure for the collection of assessments by such levy shall in all respects 
conform to the provisions of this chapter, relating to the payment of princi- 
pal and interest of bonds herein provided for, and shall be made at same 
time. [L. 13, p. 577, § 20.] 


§§ 6458-6461. 
Repealed. See L. 13, p. 579, 5 24. 


§ 6466. Payment of Past Assessments Required. 

The board of directors, as a condition precedent to the granting of the 
petition to include other lands in the district, shall require that the peti- 
tioners severally pay to such district such respective sums as shall be deter- 
mined by the board at the hearing above provided for, which sums shall be 
such equitable amount as such lands shall pay having regard to placing said 
lands on the basis of equality with other lands in the district as to benefits 
received, and such lands shall also become subject to all taxes and assess- 
ments of the district thereafter imposed. [L. 13, p. 578, § 21.] 


§ 6474. 88 6484, 6485. 


Repealed. See L. 13, p. 579, § 24. Repealed. See L. 13, p. 579, § 24. 


§ 6488. Assessments Refunded. 

In case of the exclusion of any lands under the provisions of this act, 
the board of directors shall determine what refund, if any, shall be made 
to any person or persons who have paid any assessments to such district on 
any lands so excluded, but such refund, if any, shall be on a basis equitable 
alike to lands remaining in the district and lands excluded therefrom. Such 
payment shall be made in the same manner as other claims against the district, 
and from such fund or funds as the board of directors may designate, and 
which may be legally applied to such payments. [L. 13, p. 578, § 22.] 
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§ 6488-1. Effect on Pending Pr 

All irrigation districts in the state of Washington, and all proceedings 
had for the organization of any irrigation district, and all proceedings now 
pending in or relating to any irrigation district, shall be governed and con- 
trolled by the terms of this act, and this act shall not be construed as abridg- 
ing or abrogating any of the rights or privileges of any irrigation district 
now organized, or being organized, and any contract, obligation, lien or 
charge, or bonds of any district, which may have been made, incurred, au- 
thorized or issued, prior to the taking effect of this act shall not be abridged 
or impaired by the terms of this act, but this act shall be construed as being 
a continuation of, and in aid of the previously existing laws relating to 
irrigation districts, except as to the sections specially repealed; and if in 
any instance relating to an existing district or any of its proceedings, the 
term of this amendatory act shall not be legally applicable, the district may 
proceed, and any contract, obligation, lien or charge against it may be en- 
forced, under the terms and provisions of the law relating to irrigation 
districts in force and in effect prior to the taking effect of this act. [L. 13, 
p. 079, § 23.] 
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§§ 6531—6533—Ʒ4 


TITLE XLIX. 
JUSTICES OF THE PEACE AND CONSTABLES. 


CHAPTER III. 
JUSTICES AND CONSTABLES IN CITIES AND TOWNS. 


§ 6531. 


Under this section, as qualified by section 
6532, two justices of the peace are to be 
elected in a city formerly having less than 
five thousand inhabitants until it 1s officially 
determined that the city has more than 


that number; and such justices hold office 
until the next biennial election, although 
thereafter it was officially determined that 
at the time of their election the city had 
over five thousand inhabitants: State ex 
rel. Williams v. Brooks, 58 Wash. 648, 109 
Pac, 211. 


§ 6533-1. Number in Cities of Over Fifty Thousand Population. 

After the taking effect of this act, there shall be in cities of fifty thou- 
sand population two justices of the peace and two constables, and one ad- 
ditional justice and one additional constable in such cities for each additional 
fifty thousand population or a major fraction thereof, to be elected at the 
general election to be held in November, 1914, and quadrennially thereafter, 
whose term of office shall be for the term of two years from the second 
Monday of January following the election: Provided, There shall not be 
more than five justices in any city unless the same has a population of 
300,000 or more: And provided further, That nothing in this act shall be 
construed to affect justices of the peace or constables or the offices of justices 
of the peace or constables in cities having a population of less than fifty 
thousand inhabitants. [L. 13, p. 103, §1.] 


$ 6533-2. Commissioners to Appoint. 

Whenever it shall appear to the board of county commissioners of any 
county containing a city of fifty thousand or more that such city is entitled 
to an additional justice and constable as provided in this act, the board of 
county commissioners are hereby authorized and directed immediately after 
this act goes into effect to appoint such additional justice and constable in 
such city, who shall hold office until his successor is elected and . at 
the next general election. [L. 13, p. 103, § 2.] 


§ 6533-3. Salaries in Cities Over One Hundred Thousand. 

The salaries of such justices of the peace in all cities having a population 
in excess of 100,000 according to the census of the federal government last 
taken shall be eighteen hundred (1800) dollars per annum. [L. 13, p. 103, 
$ 3.] 


§ 6533-4. Future Salaries. 

The salaries of Justices of the peace and constables hereafter elected or 
appointed shall be and remain the same as are now provided by law. [L. 13, 
p. 104, § 4.] 
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TITLE L. 
LABOR LAW. 


CHAPTER II. 
BUREAU OF LABOR. 


§ 6565. Western Union Tel. Co., 62 Wash. 598, 114 


This section, against blacklisting, is not Pac. 441. 
violated by objection to the employment As to right of employers to retain list of 
of a person, where such person is required discharged employees, see note in 79 Am. 
to use the objector’s property: O’Brien v. St. Rep. 392. 


CHAPTER III. 
FEMALE AND CHILD LABOR. 


§ 6567a. Seats to be Provided. 

Every employer in establishments where females are employed shall pro- 
vide suitable seats for them and shall permit the use of such seats by them 
when they are not engaged in the active duties for which they are employed, 
and every such employer shall keep posted in an open and conspicuous place 
in each room where such females are at work a copy of this act printed in 
such form and style as may be prescribed by the commissioner of labor. 
[L. 11, p. 182, § 2.] 


§ 6568a. Penalty. 

Any employer, overseer, superintendent or other agent of any such em- 
ployer who shall violate any of the provisions of this act, shall, upon con- 
viction thereof be fined for each offense in a sum not less than ten dollars 
nor more than one hundred dollars. [L. 11, p. 132, § 3.] 


CHAPTER III-A. 
MINIMUM WAGES FOR WOMEN. 


$ 6571-1. Conditions Injurious to Women. 

The welfare of the state of Washington demands that women and minors. 
be protected from conditions of labor which have a pernicious effect on their 
health and morals. The state of Washington, therefore, exercising herein its 
police and sovereign power declares that inadequate wages and unsanitary 
conditions of labor exert such pernicious effect. [L. 13, p. 602, §1.] 


§ 6571-2. Employed Only Under Proper Conditions. 

It shall be unlawful to employ women or minors in any industry or 
occupation within the state of Washington under conditions of labor detri- 
mental to their health or morals; and it shall be unlawful to employ women 
workers in any industry within the state of Washington at wages which are 
not adequate for their maintenance. [L. 13, p. 602, § 2.] 
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J 6571-3. Industrial Welfare Commission. 

There is hereby created a commission to be known as the “Industrial 
Welfare Commission’’ for the state of Washington, to establish such standards 
of wages and conditions of labor for women and minors employed within the 
state of Washington, as shall be held hereunder to be reasonable and not 
detrimental to health and morals, and which shall be sufficient for the decent 
maintenance of women. [L. 13, p. 602, § 3.] 


§ 6571-4. Appointment— Terms of Office. 

Said commission shall be composed of five persons, four of whom shall 
be appointed by the governor, as follows: The first appointments shall be 
made within thirty (30) days after this act takes effect; one for the term 
ending January Ist, 1914; one for the term ending January Ist, 1915; one for 
the term ending January Ist, 1916; and one for the term ending January Ist, 
1917; Provided, however, That at the expiration of their respective terms, 
their successors shall be appointed by the governor to serve a full term of 
four years. No person shall be eligible to appointment as a commissioner 
hereunder who is, or shall have been at any time within five years prior to the 
date of such appointment a member of any manufacturers or employers’ asso- 
ciation or of any labor union. The governor shall have the power of removal 
for cause. Any vacancies shall be filled by the governor for the unexpired 
portion of the term in which the vacancy shall occur. The commissioner of 
labor of the state of Washington shall be ex-officio member of the commission. 
‘Three members of the commission ‘shall constitute a quorum at all regular 
meetings and public hearings. [L. 13, p. 603, § 4.] 


§ 6571-5. Secretary—Claims. 

The members of said commission shall draw no salaries. The commis- 
sion may employ a secretary whose salary shall be paid out of the moneys 
hereinafter appropriated. All claims for expenses incurred by the commis- 
sion shall, after approval by the commission, be passed to the state auditor 
for audit and payment. [L. 13, p. 603, § 5.] 


6571-6. Commission to Examine Conditions. 

It shall be the duty of the commission to ascertain the wages and condi- 
tions of labor of women and minors in the various occupations, trades and 
industries in which said women and minors are employed in the state of 
‘Washington. To this end, said commission shall have full power and author- 
ity to call for statements and to examine, either through its members or other 
authorized representatives, all books, pay-rolls or other records of all persons, 
firms and corporations employing females or minors as to any matters that 
would have a bearing upon the question of wages of labor or conditions of 
labor of said employees. [L. 13, p. 603, § 6.] 


F 6571-7. Employer to Keep Record of Females and Minors. 

Every employer of women and minors shall keep a record of the names 
of all women and minors employed by him, and shall on request permit the 
commission or any of its members or authorized representatives to inspect 
such record. [L. 13, p. 604, § 7.] 
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§ 6571-8. Minor Defined. 
For the purposes of this act a minor is defined to be a person of either 
sex under the age of eighteen (18) years. [L. 13, p. 604, § 8.] 


§ 6571-9. Hearing— Witnesses. | 

The commission shall specify times to hold public hearings, at which 
times employers, employees or other interested persons may appear and give 
testimony as to the matter under consideration. The commission shall have 
power to subpoena witnesses and to administer oaths. All witnesses sub- 
poenaed by the commission shall be paid the same mileage and per diem 
allowed by law for witnesses before the superior court in civil cases. [L. 13, 
p. 604, § 9.] 


§ 6571-10. Arbitration Conference—Report. 

If, after investigation, the commission shall find that in any occupation, 
trade or industry, the wages paid to female employees are inadequate to 
supply them necessary cost of living and to maintain the workers in health, 
or that the conditions of labor are prejudicial to the health or morals of the 
workers, the commission is empowered to call a conference composed of an 
equal number of representatives of employers and employees in the occupa- 
tion or industry in question, together with one or more disinterested persons 
representing the public; but the representatives of the public shall not exceed 
the number of representatives of either of the other parties; and a member 
of the commission shall be a member of such conference and chairman thereof. 
The commission shall make rules and regulations governing the selection of 
representatives and the mode of procedure of said conference, and shall 
exercise exclusive Jurisdiction over all questions arising as to the validity of 
the procedure and of the recommendations of said conference. On request 
of the commission, it shall be the duty of the conference to recommend to 
the commission an estimate of the minimum wage adequate in the occupation 
or industry in question to supply the necessary cost of living, and maintain 
the workers in health, and to recommend standards of conditions or labor 
demanded for the health and morals of the employees. The findings and 
recommendations of the conference shall be made a matter of record for the 
use of the commission. [L. 13, p. 604, § 10.] 


§ 6571-11. Commission to Fix Wages—Minimum. 

Upon the receipt of such recommendations from a conference, the com- 
mission shall review the same and may approve any or all of such recom- 
mendations, or it may disapprove any or all of them and recommit the subject 
or the recommendations disapproved of, to the same or a new conference. 
After such approval of the recommendations of a conference the commission 
shall issue an obligatory order to be effective in sixty (60) days from the 
date of said order, or if the commission shall find that unusual conditions 
necessitate a longer period, then it shall fix a later date, specifying the 
minimum wage for women in the occupation affected, and the standard con- 
ditions of labor for said women; and after such order is effective, it shall 
be unlawful for any employer in said occupation to employ women over 
eighteen (18) years of age for less than the rate of wages, or under condi- 
tions of labor prohibited for women in the said occupation. The commission 
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shall send by mail so far as practicable to each employer in the occupation 
in question a copy of the order, and each employer shall be required to post 
a copy of said order in each room in which women affected by the order are 
employed. When such commission shall specify a minimum wage hereunder 
the same shall not be changed for one year from the date when such minimum 
wage is so fixed. [L. 13, p. 605, § 11.] 


§ 6571-12. Rehearing. 

Whenever wages or standard conditions of labor have been made manda- 
tory in any occupation, upon petition of either employers or employees, the 
commission may at its discretion reopen the question and reconvene the former 
conference or call a new one, and any recommendations made by such con- 
ference shall be dealt with in the same manner as the original recommenda- 
tions of a conference. [L. 13, p. 605, § 12.] 


§ 6571-13. Exceptions to Minimum Scale. 

For any occupation in which a minimum rate has been established, the 
commission through its secretary may issue to a woman physically defective 
or crippled by age or otherwise, or to an apprentice in such class of employ- 
ment or occupation as usually requires to be learned by apprentices, a special 
license authorizing the employment of such licensee for a wage less than 
the legal minimum wage; and the commission shall fix the minimum wage 
for said person, such special license to be issued only in such cases as the 
commission may decide the same is applied for in good faith and that such 
license for apprentices shall be in force for such length of time as the said 
commission shall decide and determine is proper. [L. 13, p. 606, § 13.] 


§ 6571-14. Investigate Employment of Minors—Minimum Wage. 

The commission may at any time inquire into wages, and conditions of 
labor of minors, employed in any occupation in the state and may determine 
wages and conditions of labor suitable for such minors. When the com- 
mission has made such determination in the cases of minors it may proceed 
to issue an obligatory order in the manner provided for in section 6571-11 
and after such order is effective it shall be unlawful for any employer in 
said occupation to employ a minor for less wages than is specified for minors 
in said occupation, or under conditions of labor prohibited by the*commission 
for said minors in its order. [L. 13, p. 606, § 14.] 


§ 6571-15. Statistics. 

Upon the request of the commission the commissioner of labor of the 
state of Washington shall furnish to the commission such statistics as the 
commission may require. [L. 13, p. 606, § 15.] 


§ 6571-16. Witnesses Protected. 

Any employer who discharges, or in any other manner ae 
against any employee because such employee has testified or is about to tes- 
tify, or because such employer believes that said employee may testify in any 
investigation or proceedings relative to the enforcement of this act, shall be 
deemed guilty of a misdemeanor and upon conviction thereof, shall be pun- 
ished by a fine of from twenty-five dollars ($25.00) to one hundred dollars 
($100) for each such misdemeanor. [L. 13, p. 606, § 16.] 
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§ 6571-17. Penalty. 

Any person employing a woman or minor for whom a minimum wage 
or standard conditions of labor have been specified, at less than said minimum 
wage, or under conditions of labor prohibited by the order of the commis- 
sion; or violating any other of the provisions of this act, shall be deemed 
guilty of a misdemeanor, and shall, upon conviction thereof, be punished 
by a fine of not less than twenty-five dollars ($25.00) nor more than one 
hundred dollars ($100.00). [L. 13, p. 607, §17.] 


§ 6571-174. Complaints. 

Any worker or the parent or guardian of any minor to whom this act 
applies may complain to the commission that the wages paid to the workers 
are less than the minimum rate and the commission shall investigate the same 
and proceed under this act in behalf of the worker. [L. 13, p. 607, § 1714. ] 


§ 6571-18. Civil Actions by Employee. 

If any employee shall receive less than the legal minimum wage, except 
as hereinbefore provided in section 6571-13, said employee shall be entitled to 
recover in a civil action the full amount of the legal minimum wage as 
herein provided for, together with costs and attorney’s fees to be fixed by 
the court, notwithstanding any agreement to work for such lesser wage. In 


such action, however, the employer shall be credited with any wages which 


have been paid upon account. 


L. 13, p. 607, 8 18. 


§ 6571-19. No Appeal from Commission on Facts. 
All questions of fact arising under this act shall be determined by the 
commission and there shall be no appeal from its decision upon said question 


of fact. 
superior court on questions of law. 


§ 6571-20. Biennial Report. 


Either employer or employee shall have the right of appeal to the 
[L. 13, p. 607, § 19.} 


The commission shall biennially make a report to the governor and state 


legislature of its investigations and proceedings. 


[L. 13, p. 607, § 20.] 


CHAPTER IV. 


HOURS OF LABOR. 


§ 6575. 

This section is violated by requiring city 
teamsters to harness and hitch their teams 
collect their tools, and be at the place o 
work before the legal day begins, 80 as to 
put in eight hours “on the job,” and tbere- 
` after return to the barn and unhitch and 
unharness their teams, putting in about an 
hour in excess of the lawful eight hour 
day: Davies v. Seattle, 67 Wash. 532, 121 
Pac. 987. 

As to statutory restriction of hours of 
labor on public works, see Ann. Cas. 1912A, 
773. 

As to violation of the eight hour law by 
an employer in the aspect of a crime, see 
note in 78 Am. St. Rep. 244. 


§ 6580. 
For penalty, see § 6568. 


This section is not unconstitutional as 
depriving employers and employees in the 
enumerated callings of their right to con- 
tract without due process of law, all doubts 
being resolved in favor of the validity of 
the law: State v. Somerville, 67 Wash. 638, 
122 Pac. 324. 


As to the constitutionality of statutes 
limiting hours of day’s labor, see note in 
Ann. Cas. 1912D, 393. 

The unconstitutionality of this act as an 
arbitrary and unwarranted exercise of the 
police power cannot be shown by evidence 


664 


LABOR LAW. 


that defendant’s factory was sanitary and 
healthful, the labor of female employees 
light and harmless, and that they could be 
employed for nine ‘hours a day without en- 
dangering or impairing their health or 
physical condition, since the courts can 
look only to the law itself and scientific 


§ 6580a. 


§§ 6580—6587 


facts of which it can take judicial notice: 
State v. Somerville, 67 Wash. 638, 122 Pac. 
324. 

As to validity of statute regulating em- 
ployment of adult females in other respeets 
than number of hours of labor, see note in 
12 Ann. Cas. 799. 


Eight Hour Day for Females. 


No female shall be employed in any mechanical or mercantile establish- 
ment, laundry, hotel or restaurant in this state more than eight hours during 
any day. ‘The hours of work may be so arranged as to permit the employ- 
ment of females at any time so that they shall not work more than eight 
hours during the twenty-four: Provided, however, That the provisions of 
this section in relation to the hours of employment shall not apply to, nor 
affect, females employed in harvesting, packing, curing, canning or drying 
any variety of perishable fruit or vegetables, nor to females employed in 
canning fish or shell-fish. If it shall be adjudicated that the foregoing pro- 
viso and exception shall be unconstitutional and invalid for any reason, an 
adjudication of invalidity of said proviso or of any part of this act shall 
not affect the validity of the act as a whole or any other part thereof. 


[L. 11, p. 131, 8 1. 


§ 6581. 

Act of Congress of March 4, 1907, making 
it unlawful for any common carrier to re- 
quire employees to remain on duty for a 
longer period than sixteen consecutive hours, 
and providing that the act shall “take ef- 
fect and be in force one year after its 
passage,” did not take effect as a law un- 


til the end of such period; and it did not 
supersede this section during such year upon 
any principle of comity, or upon the theory 
that Congress had occupied the field of stat- 
utory regulation and fixed a reasonable time 
to allow carriers to comply with the regula- 
tions: State ex rel. Atkinson v. Northern 
Pac. R. Co., 53 Wash. 673, 17 Ann. Cas. 
1013, 102 Pac. 876. 


CHAPTER V. 
HEALTH AND SAFETY TO EMPLOYEES IN FACTORIES, ETC. 


§ 6587. 

This section applies to a main power shaft 
in a printing-shop: Berger v. Metropolitan 
Press Printing Co., 61 Wash. 35, 111 Pac. 
872. 


The purpose and effect of this section 1s 
to make it negligence, as a matter of law, 
to fail to comply with the requirements of 
the statute: Kreymborg v. Thurston, 63 
Wash. 219, 115 Pac. 77. 


The factory act requiring machinery to 
be guarded is not limited to employees 
working with the machine, but applies to 
any employee whose work makes it possible 
for him to be injured: Cook v. Danaher 
Lumber Co., 61 Wash. 118, 112 Pac. 245. 

Assumption of risks, under the factory 
act, should be withdrawn from the jury, 
where reasonable minds cannot differ as to 
the master’s failure to comply with the act: 
Cook v. Danaher Lumber Co., 61 Wash. 118, 
112 Pac. 245. 


As to the liability of employer for fail- 
ure to comply with statute requiring guards 
51 machinery, see note in 131 Am. St. Rep. 

An employee does not assume the risk 
from the failure of the master to guard 
machinery as required by the factory act: 
Benner v. Wallace Lumber & Mfg. Co., 55 
Wash, 679, 105 Pac. 145; Anderson v. Pacific 
National Lumber Co., 60 Wash. 415, 111 Pac. 
337. 

As to assumption of risk by employee 
in respect of dangerous machinery, see 
note in 119 Am. St. Rep. 434. 

‘This section can have no application to 
an accident in which a boy was injured while 
voluntarily using a shaft as a horizontal bar 
for gymnastic exercises, and did not come in 
contact with it in the performance of his 
duties; and the defense of assumption of 
risks accordingly plies: Talkington v. 
Washington Veneer ‘Co. „ 61 Wash. 137, 112 
Pac. 261, 
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Under this section, the defense of as- 
sumption of risks does not apply unless the 
court can say, as a matter of law, that the 
employee was not in the performance of 
duty when he came in contact with an un- 


guarded shaft; and this the court cannot do, 


where there was a conflict in the testimony 
as to whether an employee, injured on an 
unguarded shaft, had to reach over the shaft 
in order to clean up and remove sticks from 
a conveyor chain: Cook v. Danaher Lumber 
Co., 61 Wash. 118, 112 Pac, 245. 


A head sawyer in a mill assumes the risks, 
and cannot recover for injuries received by 
coming in contact with the rock saw, under 
which he walked when it had been lowered, 
where the master had made an honest effort 
to guard the saw, providing such a guard as 
was in general use within this section, and 
the sawyer had used the same in that condi- 
tion without complaint, even if it were 
practicable to have provided some other kind 
of guard that might have prevented the acci- 
dent: Burns v. Leudinghaus, 65 Wash. 448, 
118 Pac. 305. 


Whether it was practicable for the rollers 
in front of an edger in a sawmill to have 
been guarded under the factory act, is for 
the jury, where it appears that they might 
have been effectively guarded by a stationary 
rod across the front of the edger and a dead 
roller in front of the live roller: Lepper v. 
Stetson & Post Lumber Co., 61 Wash. 523, 
112 Pac. 514. ä 

Where the question of practicability is in 
issue, it is not error to allow the defendant 
to show by experts that other mills under 
similar circumstances had found a certain 
guard for a shingle saw to be impracticable, 
under this section, requiring guards for all 
machinery which it is practicable to guard: 
Shaw v. Woodland Shingle Co., 61 Wash. 56, 
111 Pac. 1070. 

The factory act, Laws of 1903, page 40, 
requiring the safeguarding of certain speci- 
fied machines of various kinds, “and machin- 
ery of other or similar description” in fac- 
tories, will not be confined to the subjects 
mentioned on the theory of ejusdem generis, 
but includes friction wheels not named, since 
the rule has no application where the speci- 
fied subjects greatly differ from one another 
and where such construction would violate 
the evident intent of the legislature: Ward 
v. National Lumber & Box Co., 54 Wash. 
304, 103 Pac. 1. 

Where the uncontradicted evidence shows 
that an accident could not have happened if 
a saw had been properly guarded, and that 
a reasonably safe guard would not have in- 
terfered with its efficient operation, the 
master is chargeable with negligence as a 
matter of law: Young v. Aloha Lumber Co., 
63 Wash. 600, 116 Pac. 4. | 

In an action for personal injuries, a 
special verdict finding that plaintiff’s act of 
stepping into a conveyor near a cut-off saw 
was very dangerous from the fact that the 
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cut-off saw was not properly guarded, and 
that the method 5 was safe provided 
the cut-off saw had been properly guarded, 
does not show contributory negligence and 
is not inconsistent with a general verdict for 
the plaintiff, in the absence of any finding 
that the danger was known to the plaintiff 
or so obvious and apparent that a person 
of ordinary prudence would not have at- 
tempted the act: Kreymborg v. Thurston, 63 
Wash. 219, 115 Pac. 77. 

As to the distinction between the defenses 
of assumption of risk and contributory 
negligence, see note in 18 Ann. Cas. 960. 


88 6594, 6595, 6596. 
Repealed. See L. ’11, p. 373, § 30. 


§ 6595. 


A notice of an injury is sufficient to au- 
thorize a recovery under the factory act, 
where it was prepared at a meeting by ap- 
pointment with the defendant, retained with- 
out objection, and a few days later plaintiff 
asked for a copy, which was refused, and the 
defendant did not affirmatively allege a de- 
fective notice, but merely denied the giving 
of any notice and misled the plaintiff as to 
the issue: Berger v. Metropolitan Press 
Printing Co., 55 Wash. 422, 104 Pac. 617. 
Where an employee was injured while as- 
sisting to place a belt upon a pulley, his no- 
tice of the injury stating that he came to 
work at 6:30 P. M. on a certain date, that 
one C. started the motor, the belt slipped 
off, C shut off the power, and while trying to 
put on the belt, his hand was caught, is 
sufficient under the factory act, since the 
purpose of the law to give notice of the 
time, place and cause is fulfilled, and techni- 
cal accuracy is not required: Berger v. 
Metropolitan Press Printing Co., 55 Wash. 
422, 104 Pac. 617. 

Notice of an accident is a condition pre- 
cedent to an action for personal injuries 
under this section; and where the injured 
person became insane, a notice in his behalf 
signed by an unauthorized person, after the 
expiration of the six months, no general 
guardian having been appointed is not such 
a notice as is required 2 the statute: Nel- 
son v. Young-Cole Lumber Co., 58 Wash. 56, 
107 Pac. 873. 

In an action for injuries sustained in a 
coal mine, it is not material that no claim 
was made by plaintiff before suit com- 
menced, during some four months after the 
accident, there being no attempt to show the 
purpose of such evidence, claimed on ap- 
peal to be relevant as showing false testi- 
mony by the plaintiff at the coroner’s in- 
quest: Starck v. Washington Union Coal Co., 
61 Wash. 213, 112 Pac. 235. 

As to the construction of the provision in 
employer’s liability act, requiring notice of 
injury to be given to the employer, see note 
in 15 Ann. Cas. 292. 
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CHAPTER VII. 
WORKINGMEN’S COMPENSATION ACT. 


§ 6604-1. Declaration of Police Power. 

The common-law system governing the remedy of workmen against em- 
ployers for injuries received in hazardous work is inconsistent with modern 
industrial conditions. In practice it proves to be economically unwise and 
unfair. Its administration has produced the result that little of the cost of 
the employer has reached the workman and that little only at large expense 
to the public. The remedy of the workman has been uncertain, slow and 
inadequate. Injuries in such works, formerly occasional, have become fre- 
quent and inevitable. The welfare of the state depends upon its industries, 
and even more upon the welfare of its wage-worker. The state of Washing- 
ton, therefore, exercising herein its police and sovereign power, declares that 
all phases of the premises are withdrawn from private controversy, and sure 
and certain relief for workmen, injured in extrahazardous work, and their 
families and dependents is hereby provided regardless of questions of fault 
and to the exclusion of every other remedy, proceeding or compensation, 
except as otherwise provided in this act; and to that end all civil actions and 
civil causes of action for such personal injuries and all jurisdiction of the 
courts of the state over such causes are hereby abolished, except as in this 


act provided. [L. 11, p. 345, § 1.] 


The constitutional provisions against class 
legislation does not take from the state the 
power to classify in the adoption of police 
regulations, and permits of a wide discretion 
in that respect: State ex rel. Davis-Smith 
Co. v. Clausen, 65 Wash. 156, 37 L. R. A., 
N. S., 466, 117 Pac. 1101. 

The workingmen’s compensation act, Laws 
of 1911, page 345, does not violate the con- 
stitutional restrictions against class legisla- 
tion in that its contributions exacted from 
the numerous industries are diverted to the 
relief of that particular class of injured and 
disabled workmen, instead of being applied 
to the use of injured workmen generally or 
the state at large, that being one of the 
prerogatives of legislation: State ex rel. 
Davis-Smith Co. v. Clausen, 65 Wash. 156, 
37 L. R. A., N. S., 466, 117 Pac. 1101. 

Such act requiring employers in hazardous 
employments to create a fund out of which 
losses to employees shall be paid is not a 
denial to owners of property of the equal 
protection of the laws: State ex rel. Davis- 
Smith Co. v. Clausen, 65 Wash. 156, 37 L. 
R. A., N. S., 466, 117 Pac. 1101. 

The workingmen’s compensation act, Laws 
of 1911, page 345, assessing employers in 
extrahazardous employments fixed sums 
based upon the amount of their pay-rolls, to 
create a fund to reimburse injured em- 
ployees, does not violate the constitutional 
provisions designed to secure equal and uni- 
form taxation of property, since the same 
is not a general tax, but is in the nature of 
a license tax for revenue and regulation and 
not subject to the constitutional limitations 


in question: State ex rel. Davis-Smith Co. v. 
Clausen, 65 Wash. 156, 37 L. R. A., N. S., 
466, 117 Paec. 1101. 

Article 1, section 3, of the state constitu- 
tion and the fourteenth amendment to the 
federal constitution, which provide that no 
person shall be deprived of property with- 
out due process of law, are not violated by 
the workingmen’s compensation act, Laws of 
1911 page 345, in that it creates a liability 
without fault on the part of employers in 
extrahazardous employments to contribute 
fixed sums based upon their pay-rolls to 
create a fund to reimburse all employees in- 
jured in such employments without regard 
to negligence or common-law liability there- 
for, and also takes the property of one em- 
ployer to pay the obligations of another; 
since it is within the police power as a rea- 
sonable enactment in support of economic 
and moral considerations affecting the pro- 
tection of the public health, safety or wel- 
fare, although it incidentally deprives some 
persons of property without fault; and since 
it is not so utterly unreasonable or extrava- 
gant as to capriciously interfere with or 
destroy private rights: State ex rel. Davis- 
Smith Co. v. Clausen, 65 Wash. 156, 37 L. 
R. A., N. S. 466, 117 Pac. 1101. 

As to the constitutionality of working- 


men's compensation acts, see note in Ann. 


Cas. 1912B, 174. 

It is competent for the legislature, in the 
reasonable exercise of the police power, to 
regulate extrahazardous industries by com- 
pelling employers engaged therein to pay a 
fixed sum to be used for the compensation 
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of injured employees, and to require such 
employees to accept specified sums for cer- 
tain injuries in lieu of their common-law 
right of damages; and the abolition of all 
such rights of action and defenses therein, 
and the substitution in lieu thereof of the 
schedule of damages provided in the act, to 
be paid employees out of the fund created, 
does not violate the constitutional provision 
guaranteeing the right to trial by jury, if 
the state in the exercise of the police power 
can abolish the right of action entirely: 
State ex rel. Davis-Smith Co. v. Clausen, 65 
Wash. 156, 37 L. R. A., N. S., 466, 117 Pac. 
1101. 

The workingmen’s compensation act, Laws 
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fixed sums based upon their pay-rolls to 
create a fund to reimburse all employees in- 
jured in such employments, without regard 
to negligence or common-law liability there- 
for, and provides that no employer shall ex- 
empt himself from the burden or waive the 
benefits of the act by any contract or regu- 
lation, and that any such contract or regu- 
lation shal] be void pro tanto, is not uncon- 
stitutional as interfering with the right of 
contract, since liberty“ to contract is not 
absolute, and means absence from arbitrary 
restraint, not immunity from reasonable 
regulation and prohibition enforced in the 
interests of the community by public policy: 


State ex rel. Davis-Smith Co. v. Clausen, 65 
Wash. 156, 37 L. R. A., N. S., 466, 117 Pac. 
1101. 


of 1911, page 345, which requires employers 
in extrahazardous employments to contribute 


§ 6604-2. Enumeration of Extrahazardous Works. 

There is a hazard in all employment, but certain employments have come 
to be, and to be recognized as being inherently constantly dangerous. This 
act is intended to apply to all such inherently hazardous works and occupa- 
tions, and it is the purpose to embrace all of them, which are within the 
legislative jurisdiction of the state, in the following enumeration, and they 
are intended to be embraced within the term ‘‘extrahazardous’’ wherever used 
in this act, to wit: 

Factories, mills and workshops where machinery is used; printing, elec- 
trotyping, photo-engraving and stereotyping plants where machinery is used; 
foundries, blast furnaces, mines, wells, gasworks, waterworks, reduction-works, 
breweries, elevators, wharves, docks, dredges, smelters, powder-works; laun- 
dries operated by power; quarries; engineering works; logging, lumbering 
and ship-building operations; logging, street and interurban railroads; build- 
ings being constructed, repaired, moved or demolished; telegraph, telephone, 
electric light or power plants or lines, steam heating or power plants, steam- 
boats, tugs, ferries and railroads. If there be or arise any extrahazardous 
occupation or work other than those hereinabove enumerated, it shall come 
under this act, and its rate of contribution to the accident fund hereinafter 
established, shall be, until fixed by legislation, determined by the department 
hereinafter created, upon the basis of the relation which the risk involved 
bears to the risks classified in section 66044. [L. 11, p. 346, § 2.) 


§ 6604-3. Definitions. 

In the sense of this act words employed mean as here stated, to wit: 

Factories mean undertakings in which the business of working at com- 
modities is carried on with power-driven machinery, either in manufacture, 
repair or change, and shall include the premises, yard and plant of the 
concern. 

Workshop means any plant, yard, premises, room or place wherein power- 
driven machinery is employed and manual labor is exercised by way of trade 
for gain or otherwise in or incidental to the process of making, altering, 
repairing, printing or ornamenting, finishing or adapting for sale or other- 
wise any article or part of article, machine or thing, over which premises, 
room or place the employer of the person working therein has the right of 
access or control. 
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Mill means any plant, premises, room or place where machinery is used, 
any process of machinery, changing, altering or repairing any article or com- 
modity for sale or otherwise, together with the yards and premises which are 
a part of the plant, including elevators, warehouses and bunkers. 

Mine means any mine where coal, clay, ore, mineral, gypsum or rock is 
dug or mined underground. 

Quarry means an open cut from which coal is mined, or clay, ore, min- 
eral, gypsum, sand, gravel or rock is cut or taken for manufacturing, build- 
ing or construction purposes. 

Engineering work means any work of construction, improvement or altera- 
tion or repair of buildings, structures, streets, highways, sewers, street rail- 
ways, railroads, logging roads, interurban railroads, harbors, docks, canals; 
electric, steam or water power plants; telegraph and telephone plants and 
lines; electric light or power lines, and includes any other works for the con- 
struction, alteration or repair of which machinery driven by mechanical power 
is used. 

Except when otherwise expressly stated, employer means any person, 
body of persons, corporate or otherwise, and the legal personal representatives 
of a deceased employer, all while engaged in this state in any extrahazardous 
work. 

Workman means every person in this state, who, after September 30, 
1911, is engaged in the employment of an employer carrying on or conducting 
any of the industries scheduled or classified in section 6604-4, whether by way 
of manual labor or otherwise, and whether upon the premises or at the 
plant or, he being in the course of his employment, away from the plant of 
his employer: Provided, however, That if the injury to a workman occurring 
away from the plant of his employer is due to the negligence or wrong of 
another not in the same employ, the injured workman, or if death result from 
the injury, his widow, children, or dependents, as the case may be, shall 
elect whether to take under this act or seek a remedy against such other, such 
election to be in advance of any suit under this section; and if he take under 
this act, the cause of action against such other shall be assigned to the state 
for the benefit of the accident fund; if the other choice is made, the accident 
fund shall contribute only the deficiency, if any, between the amount of 
recovery against such third person actually collected, and the compensation 
provided or estimated by this act for such case. Any such cause of action 
assigned to the state may be prosecuted, or compromised by the department, 
in its discretion. Any compromise by the workman of any such suit, which 
would leave a deficiency to be made good out of the accident fund, may be 
made only with the written approval of the department. 

Any individual employer or any member or officer of any corporate 
employer who shall be carried upon the pay-roll at a salary or wage not less 
than the average salary or wage named in such pay-roll and who shall be 
injured, shall be entitled to the benefit of this act as and under the same 
circumstances as and subject to the same obligations as a workman. 

Dependent means any of the following named relatives of a workman 
whose death results from any injury and who leaves surviving no widow, 
widower, or child under the age of sixteen years, viz.: invalid child over the 
age of sixteen years, daughter, between sixteen and eighteen years of age, 
father, mother, grandfather, grandmother, stepfather, stepmother, grandson, 
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granddaughter, stepson, stepdaughter, brother, sister, half-sister, half-brother, 
niece, nephew, who, at the time of the accident, are dependent, in whole or 
in part, for their support upon the earnings of the workman. Except where 
otherwise provided by treaty, aliens, other than father or mother, not re- 
siding within the United States at the time of the accident, are not included. 

Beneficiary means a husband, wife, child or dependent of a workman, 
in whom shall vest a right to receive payment under this act. 

Invalid means one who is physically or mentally incapacitated from 
earning. 

The word «child, as used in this act, includes a posthumous child, a 
child legally adopted prior to the injury, and an illegitimate child levitimated 
prior to the injury. 

The words injury or injured, as used in this act, refer only to an injury 
resulting from some fortuitous event as distinguished from the contraction 
of disease. [L. 11, p. 346, § 3.] 


§ 6604-4. Schedule of Contribution. 

Insomuch as industry should bear the greater portion of the burden of 
the cost of its accidents, each employer shall, prior to January 15th of each 
year, pay into the state treasury, in accordance with the following schedule, 
a sum equal to a percentage of his total pay-roll for that year, to wit: (the 
same being deemed the most accurate method of equitable distribution of 
burden in proportion to relative hazard): 


CONSTRUCTION WORE. 


Tunnels; bridges; trestles; subaqueous works; ditches and canals (other 
than irrigation without blasting); dock excavation; fire-escapes; 


sewers; house moving; house wrecking........ccccecccccscccecs 065 
Iron, or steel frame structures or parts of strueturees 080 
Electric light or power plants or systems; telegraph or telephone Sys- 

tems; pile-driving; r ......cssessscsssesscssssos .050 


Steeples, towers or grain elevators, not metal framed; drydocks without 
excavation ; jetties; breakwaters; chimneys; marine railways; water- 
works or systems; electric railways with rock work or blasting; 


blasting; erecting fireproof doors or shutters.............eseeeee .050 
Steam-heating plants; tanks, water-towers or windmills, not metal 

ö»öͤCCõ˙⁰˙¹ÿXRànà½ànàn.AnAnAͤ ͥͥ 0 ˙¹·w-r T—ͤT—Ä— 1 0⁴⁰ 
%% ] ⅛˙;»w.. ꝛ ] ͤ ũ ũ. ⅛· 1m ⅛˙·³²-m w-... 060 


Concrete buildings; freight or passenger elevators; fireproofing of 
buildings; galvanized iron or tin works; gasworks, or systems; 
marble, stone or brick work; road-making with blasting; roof work; 
safe moving; slate work; outside plumbing work; metal smoke- 


BLACKS OF e,, ðx 8 050 
Excavations not otherwise specified; blast furn access. 040 
Street or other grading; cable or electric street railways without blast- 

ing; advertising signs; ornamental metal work in buildings. .035 
Ship or boat building or wrecking with scaffolds; floating docks....... .045 
Carpenter work not otherwise specified. ........ ccc cece cece cece aces 035 


Installation of steam boilers or engines; placing wire in conduits; in- 
stalling dynamos; putting up belts for machinery; marble, stone or 
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tile setting, inside work; mantel setting; metal ceiling work; mill- 
or ship wrighting; painting of buildings or structures; installation 
of automatic sprinklers; ship or boat rigging; concrete laying in 
floors, foundations or street paving; asphalt laying; covering steam- 
pipes or boilers; installation of machinery not otherwise specified. . 
Drilling wells; installing electrical apparatus or fire alarm systems in 
buildings; house heating or ventilating systems; glass setting; 
building hothouses; lathing; paper-hanging; plastering; inside 
plumbing; wooden stair building; road makinnn aaa 


OPERATION (INCLUDING REPAIR WORK) OF 


.030 


(All combinations of material take the higher rate when not otherwise 


provided. ) 
Logging railroads; railroads; dredges; interurban electric railroads 


using third rail system; dry or floating dockRss s. | 


Electric light or power plants; interurban electric railroads not using 
third rail system; rr 8 
Street railways, all employees; telegraph or telephone systems; stone 
crushing; blasting furnaces; smelters; coal mines; gasworks; steam- 
DOdts® se, ðWW.· - ð DEE 
Mines, other than coal; steam heating or power plant.. 
Grain elevators; laundries; waterworks; paper or pulp mills; garbage 
WOTTER 26 sceawsenees le ³·¹-¹111A ³ĩ -W. ⁊ͤ ͤ y ³2AA 


FACTORIES USING POWER-DRIVEN MACHINERY. 
Stamping tin or metall 
Bridge work; railroad car or locomotive making or repairing; cooper- 
age; logging with or without machinery; sawmills; shingle-mills; 
staves; veneer; box; lath; packing cases; sash, door or blinds; 
barrel; keg; pail; basket; tub; wooden ware or wooden fibre ware; 
rolling-mills; making steam shovels or dredges; tanks; water- 
towers; asphalt; building material not otherwise specified; fertil- 
izer; cement; stone with or without machinery; kindling wood; 
masts and spars with or without machinery ; canneries, metal stamp- 
ing extra; creosoting works; pile treating workꝶ ss 
Excelsior; iron, steel, copper, zinc, brass or lead articles or wares not 
otherwise specified; working in wood not otherwise specified; hard- 
ware; tile; brick; terra-cotta; fire clay; pottery; earthenware; por- 
celain ware; peat fuel; brickettes .......... cece ccc ccccccceces 
Breweries; bottling works; boiler works; foundries; machine-ships not 
Otherwise specified... ..... cece ce cc wc cece ee eens EE sess 
Cordage; working in food stuffs, including oils, fruits and vegetables; 
working in wool, cloth, leather, paper, broom, brush, rubber or tex- 
tiles not otherwise specifieũUu . l PET 
Making jewelry, soap, tallow, lard, grease, condensed milk............ 
Creameries; printing; electrotyping; photo-engraving; engraving; 
e,, ß erie aeteseneseeeeeaeus 


MISCELLANEOUS WORK. 
Stevedoring; longshorinn gn e 


050 
.040 
030 
.025 


.020 


045 


.025 


.020 


.020 


.015 
.015 


01⁵ 
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Operating stockyards, with or without railroad entry; packing-houses.. 025 
Wharf operation; artificial ice, refrigerating or cold storage plants; 


tanneries; electric systems not otherwise specifie due. ; 
Theater stage employees 015 
Fireworks manufacturing .........ccccccccc ccc cccccccccccsesesees .050 
Fowder WOrKS ß . NETER .100 


The application of this act as between employers and workmen shall date 
from and include the first day of October, 1911. The payment for 1911 shall 
be made prior to the day last named, and shall be preliminarily collected 
upon the pay-roll of the last preceding three months of operation. At the 
end of each year an adjustment of accounts shall be made upon the basis of 
the actual pay-roll. Any shortage shall be made good on or before February 
lst, following. Every employer who shall enter into business at any inter- 
mediate day shall make his payment for the initial year or portion thereof 
before commencing operation; its amount shall be calculated upon his esti- 
mated pay-roll, an adjustment shall be made on or before February lst of 
the following year in the manner above provided. 

For the purpose of such payments accounts shall be kept with each 
industry in accordance with the classification herein provided and no class 
shall be liable for the depletion of the accident fund from accidents happen- 
ing in any other class. Each class shall meet and be liable for the accidents 
occurring in such class. There shall be collected from each class as an initial 
payment into the accident fund as above specified on or before the 1st day of 
October, 1911, one-fourth of the premium of the next succeeding year, and 
one-twelfth thereof at the close of each month after December, 1911: Pro- 
vided, Any class having sufficient funds credited to its account at the end 
of the first three months or any month thereafter, to meet the requirements 
of the accident fund, that class shall not be called upon for such month. In 
case of accidents occurring in such class after lapsed payment or payments 
said class shall pay the said lapsed or deferred payments commencing at 
the first lapsed payment, as may be necessary to meet such requirements of 
the accident fund. | 

The fund thereby created shall be termed the ‘‘accident fund’’ which 
shall be devoted exclusively to the purpose specified for it in this act. 

In that the intent is that the fund created under this section shall ulti- 
mately become neither more or less than self-supporting, exclusive of the 
expense of administration, the rates in this section named are subject to future 
adjustment by the legislature, and the classifications to rearrangement follow- 
ing any relative increase or decrease of hazard shown by experience. 

It shall be unlawful for the employer to deduct or obtain any part of 
the premium required by this section to be by him paid from the wages or 
earnings of his workmen or any of them, and the making or attempt to make 
any such deduction shall be a gross misdemeanor. If, after this act shall 
have come into operation, it 1s shown by experience under the act, because 
of poor or careless management, any establishment or work is unduly dan- 
gerous in comparison with other like establishments or works, the department 
may advance its classification of risks and premium rates in proportion to 
the undue hazard. In accordance with the same principle, any such increase 
in classification or premium rate, shall be subject to restoration to the schedule 
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rate. Any such change in classification of risks or premium rates, or any 
change caused by change in the class of work, occurring during the year shall, 
at the time of the annual adjustment, be adjusted by the department in 
proportion to its duration in accordance with the schedule of this section. 
If, at the end of any year, it shall be seen that the contribution to the 
accident fund by any class of industry shall be less than the drain upon the 
fund on account of that class, the deficiency shall be made good to the fund 
on the lst day of February of the following year by the employers of that 
class in proportion to their respective payments for the past year. 

For the purposes of such payment and making good of deficit the par- 
ticular classes of industry shall be as follows: 


CONSTRUCTION WORE. 


Class 1. Tunnels; sewer; shaft sinking; drilling wells. 

Class 2. Bridges; mill wrighting; trestles; steeples; towers or grain 
elevators not metal framed; tanks, water-towers, windmills not metal framed. 

Class 3. Subaqueous works; canal other than irrigation or docks with 
or without blasting; pile-driving; jetties; breakwaters; marine railways. 

Class 4. House moving; house wrecking; safe moving. 

Class 5. Iron or steel frame structures or parts of structures; fire- 
escapes; erecting fireproof doors or shutters; blast furnaces; concrete chim- 
neys; freight or passenger elevators; fire-proofing of buildings; galvanized 
iron or tin work; marble, stone or brick work; roof work; slate work; plumb- 
ing work; metal smokestack or chimneys; advertising signs; ornamental metal 
work in buildings; carpenter work not otherwise specified; marble, stone or 
tile setting; mantel setting; metal ceiling work; painting of buildings or 
structures; concrete laying in floors or foundations; glass setting; building 
hothouses; lathing; paper-hanging; plastering; wooden stair building. 

Class 6. Electric light and power plants or system; telegraph or tele- 
phone systems; cable or electric railways with or without rock work or blast- 
ing; waterworks or systems; steam-heating plants; gasworks or systems; 
installation of steam boilers or engines; placing wires in conduits; installing 
dynamos; putting up belts for machinery; installation of automatic sprink- 
lers; covering steam-pipes or boilers; installation of machinery not otherwise 
specified; installing electrical apparatus or fire-alarm systems in buildings; 
house heating or ventilating systems. 

Class 7. Steam railroads; logging railroads. 

Class 8. Road making; street or other grading; concrete laying in street 
paving; asphalt laying. 

Class 9. Ship or boat building with scaffolds; ship wrighting; ship or 
boat rigging; floating docks. 


OPERATION (INCLUDING REPAIR Work) OF 

Class 10. Logging; sawmills; shingle-mills; lath-mills; masts and spars 
with or without machinery. 

Class 12. Dredges; dry or floating docks. — 

Class 13. Electric light or power plants or systems; steam heat or 
power plants or systems; electric systems not otherwise specified. 

Class 14. Street railways. 

Class 15. Telegraph systems; telephone systems. 

Rem. Wash. Oode, Vol. III—43 673 


$ 66044 GENERAL STATUTES, 


Class 16. Coal mines. | 

Class 17. Quarries; stone crushing; mines other than coal. 
Class 18. Blast furnaces; smelters; rolling-mills. 

Class 19. Gasworks. 

Class 20. Steamboats; tugs; ferries. 

Class 21. Grain elevators. 

Class 22. Laundries. 

Class 23. Waterworks. 

Class 24. Paper or pulp-mills. 

Class 25. Garbarge works; fertilizer. 


FACTORIES (USING POWER-DRIVEN MACHINERY). 

Class 26. Stamping tin or metal. 

Class 27. Bridge work; making steam shovels or dredges; tanks; water- 
towers. 

Class 28. Railroad car or locomotive making or repairing. 

Class 29. Cooperage; staves; veneer; box; packing cases; sash[,] door 
or blinds; barrel; keg; pail; basket; tub; woodware or wood fibre ware; 
kindling wood; excelsior; working in wood not otherwise specified. 

Class 30. Asphalt. 

Class 31. Cement; stone with or without machinery; building material 
not otherwise specified. | 

Class 32. Canneries of fruits or vegetables. 

Class 33. Canneries of fish or meat products. 

Class 34. Iron, steel, copper, zinc, brass or lead articles or wares; hard- 
ware; boiler works; foundries; machine shops not otherwise specified. 

Class 35. Tile; brick; terra cotta; fire clay; pottery; earthenware; por- 
celain ware. 

Class 36. Peat fuel; brickettes. 

Class 37. Breweries; bottling works. 

Class 38. Cordage; working in wool, cloth, leather, paper, brush, rubber 
or textile not otherwise specified. 

Class 39. Working in food stuffs, including oils, fruits, vegetables. 

Class 40. Condensed milk; crearheries. 

Class 41. Printing; electrotyping; photo-engraving; engraving; litho- 
graphing; making jewelry. 

Class 42. Stevedoring; longshoring; wharf operation. 

Class 43. Stock yards; packing-houses; making soap, tallow, lard, 
grease; tanneries. : 

Class 44. Artificial ice, refrigerating or cold storage plants. 

Class 45. Theater stage employees. 

Class 46. Fireworks manufacturing; powder works. 

Class 47. Creosoting works; pile-treating works. 

If a single establishment or work comprises several occupations listed 
in this section in different risk classes, the premium shall be computed ac- 
cording to the pay-roll of each occupation if clearly separable; otherwise an 
average rate of premium shall be charged for the entire establishment, taking 
into consideration the number of employees and the relative hazards. If an 
employer besides employing workmen in extrahazardous employment shall also 
employ workmen in employments not extrahazardous the provisions of this 

674 


LABOR LAW. 55 6604-4, 6604-5 


act shall apply only to the extrahazardous departments and employments and 
the workmen employed therein. In computing the pay-roll the entire com- 
pensation received by every workman employed in extrahazardous employ- 
ment shall be included, whether it be in the form of salary, wage, piece 
work, overtime, or any allowance in the way of profit-sharing, premium or 
otherwise, and whether payable in money, board, or otherwise. [L. 11, 
p. 349, § 4.] 


§ 6604-5. Schedule of Awards. 

Each workman who shall be injured whether upon the premises or at 
the plant or, he being in the course of his employment, away from the plant 
of his employer, or his family or dependents im case of death of the work- 
man, shall receive out of the accident fund compensation in accordance 
with the following schedule, and, except as in this act otherwise provided, such 
payment shall be in lieu of any and all rights of action whatsoever against 
any person whomsoever. 

(a) Where death results from the injury the expenses of burial shall be 
paid in all cases, not to exceed seventy-five dollars ($75) in any case, and 

(1) If the workman leaves a widow or invalid widower, a monthly pay- . 
ment of twenty dollars ($20) shall be made throughout the life of the sur- 
viving spouse, to cease at the end of the month in which remarriage shall 
o¢cur; and the surviving spouse shall also receive five dollars ($5) per month 
for each child of the deceased under the age of sixteen years at time of the 
occurrence of the injury until such minor child shall reach the age of sixteen 
years, but the total monthly payment under this paragraph (1) of subdivision 
(a) shall not exceed thirty-five dollars ($35). Upon remarriage of a widow 
she shall receive, once and for all, a lump sum equal to twelve times her 
monthly allowance, viz.: the sum of two hundred forty dollars ($240), but 
the monthly payment for the child or children shall continue as before. 

(2) If the workman leaves no wife or husband, but a child or children 
under the age of sixteen years, a monthly payment of ten dollars ($10) shall 
be made to each such child until such child shall reach the age of sixteen 
years, but the total monthly payment shall not exceed thirty-five dollars 
($35), and any deficit shall be deducted proportionately among the bene- 
ficiaries. 

(3) If the workman leaves no widow, widower, or child under the age of 
sixteen years, but leaves a dependent or dependents, a monthly payment shall 
be made to each dependent equal to fifty per cent of the average monthly 
support actually received by such dependent from the workman during the 
twelve months next preceding the occurrence of the injury, but the total 
payment to all dependents in any case shall not exceed twenty dollars ($20) 
per month. If any dependent is under the age of sixteen years at the time 
of the occurrence of the injury, the payment to such dependent shall cease 
when such dependent shall reach the age of sixteen years. The payment to 
any dependent shall cease if and when, under the same circumstances, the 
necessity creating the dependency would have ceased if the injury had not 
happened. 

If the workman is under the age of twenty-one years and unmarried at 
the time of his death, the parents or parent of the workman shall receive 
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twenty dollars ($20) per month for each month after his death until the time 
at which he would have arrived at the age of twenty-one years. 

(4) In the event a surviving spouse receiving monthly payment shall die, 
leaving a child or children under the age of sixteen years, the sum he or 
she shall be receiving on account of such child or children shall be there- 
after, until such child shall arrive at the age of sixteen years, paid to the 
child increased 100 per cent, but the total to all children shall not exceed the 
sum of thirty-five dollars ($35) per month. 

(b) Permanent total disability means the loss of both legs or both arms, 
or one leg and one arm, total loss of eyesight, paralysis or other condition 
permanently incapacitating the workman from performing any work at any 
gainful occupation. 

When permanent total disability results from the injury the workman 
shall receive monthly during the period of such disability: 

(1) If unmarried at the time of the injury, the sum of twenty dollars 
($20). 

(2) If the workman have a wife or invalid husband, but no child under 
the age of sixteen years, the sum of twenty-five dollars ($25). If the hus- 
band is not an invalid, the monthly payment of twenty-five dollars ($25) 
shall be reduced to fifteen dollars ($15). 

(3) If the workman have a wife or husband and a child or children under 
the age of sixteen years, or, being a widow or widower, have any such child 
or children, the monthly payment provided in the preceding paragraph shall 
be increased by five dollars ($5) for each such child until such child shall 
arrive at the age of sixteen years, but the total monthly payment shall not 
exceed thirty-five dollars ($35). 

(e) If the injured workman die during the period of permanent total dis- 
ability, whatever the cause of death, leaving a widow, invalid widower or 
child under the age of sixteen years, the surviving widow or invalid widower 
shall receive twenty dollars ($20) per month until death or remarriage, 
to be increased five dollars ($5) per month for each child under the age of 
sixteen years until such child shall arrive at the age of sixteen years; but 
if such child is or shall be without father or mother, such child shall receive 
ten dollars ($10) per month until arriving at the age of sixteen years. The 
total combined monthly payment under this paragraph shall in no case 
exceed thirty-five dollars ($35). Upon remarriage the payments on account 
of a child or children shall continue as before to the child or children. 

(d) When the total disability is only temporary, the schedule of payment 
contained in paragraphs (1), (2) and (3) of the foregoing subdivision (b) 
shall apply so long as the total disability shall continue, increased fifty per 
cent for the first six months of such continuance, but in no case shall the 
increase operate to make the monthly payment exceed sixty per cent of the 
monthly wage (the daily wage multiplied by twenty-six) the workman was 
recelving at the time of his injury. As soon as recovery is so complete that 
the present earning power of the workman, at any kind of work, is restored 
to that existing at the time of the occurrence of the injury the payments 
shall cease. If and so long as the present earning power is only partially 
restored the payments shall continue in the proportion which the new earn- 
ing power shall bear to the old. No compensation shall be payable out of 
the accident fund unless the loss of earning power shall exceed five per cent. 
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(e) For every case of injury resulting in death or permanent total dis- 
ability it shall be the duty of the department to forthwith notify the state 
treasurer, and he shall set apart out of the accident fund a sum of money 
for the case, to be known as the estimated lump value of the monthly pay- 
ments provided for it, to be calculated upon the theory that a monthly pay- 
ment of twenty dollars ($20), to a person thirty years of age, is equal to a 
lump sum payment, according to the expectancy of life as fixed by the 
American Mortality Table, of four thousand dollars ($4,000), but the total 
in no case to exceed the sum of four thousand dollars ($4,000). The state 
treasurer shall invest said sum at interest in the class of securities provided 
by law for the investment of the permanent school fund, and out of the same 
and its earnings shall be paid the monthly installments and any lump sum 
payment then or thereafter arranged for the case. Any deficiency shall be 
made good out of, and any balance or overplus shall revert to the accident 
fund. The state treasurer shall keep accurate account of all such invest- 
ments of the accident fund, and may borrow from the main fund to meet 
monthly payments pending conversion into cash of any security, and in such 
case shall repay such temporary loan out of the cash realized from the 
security. 

(£) Permanent partial disability means the loss of either one foot, one 
leg, one hand, one arm, one eye, one or more fingers, one or more toes, any 
dislocation where ligaments are severed, or any other injury known in surgery 
to be permanent partial disability. For any permanent partial disability 
resulting from an injury, the workman shall receive compensation m a lump 
sum in an amount equal to the extent of the injury, to be decided in the first 
instance by the department, but not in any case to exceed the sum of fifteen 
hundred dollars ($1500). The loss of one major arm at or above the elbow 
shall be deemed the maximum permanent partial disability. Compensation 
for any other permanent partial disability shall be in the proportion which 
the extent of such disability shall bear to the said maximum. If the injured 
workman be under the age of twenty-one years and unmarried, the parents 
or parent shall also receive a lump sum payment equal to ten per cent of 
the amount awarded the minor workman. 

(g) Should a further accident occur to a workman already receiving a 
monthly payment under this section for a temporary disability, or who has 
been previously the recipient of a lump sum payment under this act, his 
future compensation shall be adjusted according to the other provisions of 
this section and with regard to the combined effect of his injuries, and his 
past receipt of money under this act. 

(h) If aggravation, diminution, or termination of disability takes place 
or be discovered after the rate of compensation shall have been established 
or compensation terminated in any case the department may, upon the appli- 
cation of the beneficiary or upon its own motion, readjust for future appli- 
cation the rate of compensation in accordance with the rules in this section 
provided for the same, or in a proper case terminate the payments. 

(1) A husband or wife of an injured workman, living in a state of aban- 
donment for more than one year at the time of the injury or subsequently, 
shall not be a beneficiary under this act. 

(j) If a beneficiary shall reside or remove out of the state the department 
may, in its discretion, convert any monthly payments provided for such case 
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into a lump sum payment (not in any case to exceed four thousand dollars 
($4,000) upon the theory, according to the expectancy of life as fixed by 
the American Mortality Table, that a monthly payment of twenty dollars 
($20) to a person thirty years of age is worth four thousand dollars ($4000), 
or, with the consent of the beneficiary, for a smaller sum. 

(k) Any court review under this section shall be initiated in the county 
where the workman resides or resided at the time of the injury, or in which 
the injury occurred. [L. 11, p. 356,§5; L. 13, p. 467, § 1.] 


§ 6604-6. Intentional Injuries—Status of Minors. 

If injury or death results to a workman from the deliberate intention 
of the workman himself to produce such injury or death, neither the workman 
nor the widow, widower, child or dependent of the workman shall receive 
any payment whatsoever out of the accident fund. If injury or death results 
to a workman from the deliberate intention of his employer to produce such 
injury or death, the workman, the widow, widower, child or dependent of the 
workman shall have the privilege to take under this act and also have cause 
of action against the employer, as if this act had not been enacted, for any 
excess of damage over the amount received or receivable under this act. 

A minor working at an age legally permitted under the laws of this 
state shall be deemed sui juris for the purpose of this act, and no other 
person shall have any cause of action or right to compensation for an injury 
to such minor workman except as expressly provided in this act, but in the 
event of a lump sum payment becoming due under this act to such minor 
workman, the management of the sum shall be within the probate jurisdiction 
of the courts the same as other property of minors. [L. 11, p. 361, § 6.] 


§ 6604-7. Conversion into Lump Sum Payment. 

In case of death or permanent total disability the monthly payment pro- 
vided may be converted, in whole or in part, into a lump sum payment (not 
in any case to exceed $4,000.00) on the theory, according to the expectancy 
of life as fixed by the American Mortality Table, that a monthly payment 
of $20.00 to a person thirty years of age is worth the sum of $4,000.00, in 
which event the monthly payment shall cease in whole or in part accordingly 
or proportionately. Such conversion may only be made after the happen- 
ing of the injury and upon the written application of the beneficiary (in 
case of minor children, the. application may be by either parent) to the 
department, and shall rest in the discretion of the department. Within the 
rule aforesaid the amount and value of the lump sum payment may be agreed 
upon between the department and the beneficiary. [L. 11, p. 362, § 7.] 


§ 6604-8. Defaulting Employers. 

If any employer shall default in any payment to the accident fund here- 
inbefore in this act required, the sum due shall be collected by action at 
law in the name of the state as plaintiff, and such right of action shall be 
in addition to any other right of action or remedy. In respect to any injury 
happening to any of his workmen during the period of any default in the 
payment of any premium under section 6604-4, the defaulting employer shall 
not, if such default be after demand for payment, be entitled to the benefits 
of this act, but shall be lable to suit by the injured workman (or the hus- 
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band, wife, child or dependent of such workman in case death result from 
the accident), as he would have been prior to the passage of this act. 

In case the recovery actually collected in such suit shall equal or exceed 
the compensation to which the plaintiff therein would be entitled under this 
act, the plaintiff shall not be paid anything out of the accident fund; if the 
said: amount shall be less than such compensation under this act, the accident 
fund shall contribute the amount of the deficiency. The person so entitled 
under the provisions of this section to sue shall have the choice (to be exer- 
cised before suit) of proceeding by suit or taking under this act. If such 
person shall take under this act, the cause of action against the employer 
shall be assigned to the state for the benefit of the accident fund. In any 
suit brought upon such cause of action the defense of fellow-servant und 
assumption of risk shall be inadmissible, and the doctrine of comparative 
negligence shall obtain. Any such cause of action assigned to the state may 
be prosecuted or compromised by the department in its discretion. Any 
compromise by the workman of any such suit, which would leave a deficiency 
to be made good out of the accident fund, may be made only with the written 
approval of the department. [L. 11, p. 362,§8.] ` 


§ 6604-9. Employer’s Responsibility for Safeguard. 

If any workman shall be injured because of the absence of any safe- 
guard or protection required to be provided or maintained by, or pursuant 
to, any statute or ordinance, or any departmental regulation under any stat- 
ute, or be, at the time of the injury, of less than the maximum age prescribed 
by law for the employment of a minor in the occupation in which he shall 
be engaged when injured, the employer shall, within ten days after demand 
therefor by the department, pay into the accident fund, in addition to the 
same required by section 66044 to be paid: 

(a) In case the consequent payment to the workman out of the accident 
fund be a lump sum, a sum equal to fifty per cent of that amount. 

(b) In case the consequent payment to the workman be payable in monthly 
payments, a sum equal to fifty per cent of the lump value of such monthly pay- 
ment, estimated in accordance with the rule stated in section 6604-7. 

The foregoing provisions of this act shall not apply to the employer if 
the absence of such guard or protection be due to the removal thereof by 
the injured workman himself or with his knowledge by any of his fellow- 
workmen, unless such removal be by order or direction of the employer or 
superintendent or foreman of the employer, or anyone placed by the em- 
ployer in control or direction of such workman. If the removal of such 
guard or protection be by the workman himself or with his consent by any 
of his fellow-workmen, unless done by order or direction of the employer or 
the superintendent or foreman of the employer, or anyone placed by the 
employer in control, or direction of such workman, the schedule of compensa- 
tion provided in section 6604-5 shall be reduced ten per cent for the individ- 
ual case of such workman. [L. 11, p. 363, 8 9.] 


§ 6604-10. Exemption of Awards. 

No money paid or payable under this act out of the accident fund shall, 
prior to issuance and delivery of the warrant therefor, be capable of being 
assigned, charged, nor ever be taken in execution or attached or garnished, 
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nor shall the same pass to any other person by operation of law. Any such 
assignment or charge shall be void. [L. 11, p. 364, § 10.] 


§ 6604-11. Nonwaiver of Act by Contract. 

No employer or workman shall exempt himself from the burden or waive 
the benefits of this act by any contract, agreement, rule or regulation, and 
any such contract, agreement, rule or regulation shall be pro tanto void. 
[L. 11, p. 364, § 11. 


§ 6604-12. Filing Claim for Compensation. 

(a) Where a workman is entitled to compensation under this act he shall 
file with the department, his application for such, together with the certificate 
of the physician who attended him, and it shall be the duty of the physician 
to inform the injured workman of his rights under this act and to lend all 
necessary assistance in making this application for compensation and such 
proof of other matters as required by the rules of the department without 
charge to the workman. N 

(b) Where death results from injury the parties entitled to compensation 
under this act, or some one in their behalf, shall make application for the 
same to the department, which application must be accompanied with proof 
of death and proof of relationship showing the parties to be entitled to com- 
pensation under this act, certificates of attending physician, if any, and such 
other proof as required by the rules of the department. 

(e) If change of circumstance warrant an increase or rearrangement of 
compensation, like application shall be made therefor. No increase or rear- 
rangement shall be operative for any period prior to application therefor. 

(d) No application shall be valid or claim thereunder enforceable unless 
filed within one year after the day upon which the injury occurred or the 
right thereto accrued. [L. 11, p. 364, § 12.] 


§ 6604-13. Medical Examination. 

Any workman entitled to receive compensation under this act is re- 
quired, if requested by the department, to submit himself for medical exam- 
ination at a time and from time to time at a place reasonably convenient for 
the workman and as may be provided by the rules of the department. If 
the workman refuses to submit to any such examination, or obstructs the 
same, his rights to monthly payments shall be suspended until such examina- 
tion has taken place, and no compensation shall be payable during or for 
account of such period. [L. 11, p. 365, § 13.] 


§ 6604-14. Notice of Accident. 

Whenever any accident occurs to any workman it shall be the duty 
of the employer to at once report such accident and the injury resulting 
therefrom to the department, and also to any local representative of the de- 
partment. Such report shall state: 

1. The time, cause and nature of the accident and injuries, and the prob- 
able duration of the injury resulting therefrom. 
2. Whether the accident arose out of or in the course of the injured per- 
son's employment. 
3. Any other matters the rules and regulations of the department may 
prescribe, [L. 11, p. 365, § 14.] 
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§ 6604-15. Inspection of Employer’s Books. 

The books, records and pay-rolls of the employer pertinent to the admin- 
istration of this act shall always be open to inspection by the department 
or its traveling auditor, agent or assistant, for the purpose of ascertaining 
the correctness of the pay-roll, the men employed, and such other informa- 
tion as may be necessary for the department and its management under this 
act. Refusal on the part of the employer to submit said books, records and 
pay-rolls for such inspection to any member of the commission, or any as- 
sistant presenting written authority from the commission, shall subject the 
offending employer to a penalty of one hundred dollars for each offense, to 
be collected by civil action in the name of the state and paid into the accident 
fund, and the individual who shall personally give such refusal shall be 
guilty of a misdemeanor. [L. 11, p. 365, § 15.] 


§ 6604-16. Penalty for Misrepresentation as to Pay-roll. 

Any employer who shall misrepresent to the department the amount 
of pay-roll upon which the premium under this act is based shall be liable 
to the state in ten times the amount of the difference in premium paid and 
the amount the employer should have paid. The liability to the state under 
this section shall be enforced in a civil action in the name of the state. All 
sums ‘collected under this section shall be paid into the accident fund. [L. 
11, p. 366, § 16.] 


§ 6604-17. Public and Contract Work. 

Whenever the state, county or any municipal corporation shall engage 
in any extrahazardous work in which workmen are employed for wages, this 
act shall be applicable thereto. The employer’s payments into the accident 
fund shall be made from the treasury of. the state, countv or municipality. 
If said work is being done by contract, the pay-roll of the contractor and 
the subcontractor shall be the basis of computation, and in the case of con- 
tract work consuming less than one year in performance the required pay- 
ment into the accident fund shall be based upon the total pay-roll. The con- 
tractor and any subcontractor shall be subject to the provisions of the act, 
and the state for its general fund, the county or municipal corporation shall 
be entitled to collect from the contractor the full amount pavable to the 
accident fund, and the contractor, in turn shall be entitled to collect from 
the subcontractor his proportionate amount of the payment. The provisions 
of this section shall apply to all extrahazardous work done by contract, ex- 
cept that in private work the contractor shall be responsible, primarily and 
directly, to the accident fund for the proper percentage of the total pay-roll 
of the work and the owner of the property affected by the contract shall be 
surety for such payments. Whenever and so long as, by state law, city 
charter or municipal ordinance, provision is made for municipal employees 
injured in the course of employment, such employees shall not be entitled 
to the benefits of this act and shall not be included in the pay-roll of the 
municipality under this act. [L. 11, p. 366, §17.] l 


§ 6604-18. Interstate Commerce. 
The provisions of this act shall apply to employers and workmen en- 
gaged in intrastate and also in interstate or foreign commerce, for whom a 
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rule of liability or method of compensation has been or may be established 
by the Congress of the United States, only to the extent that their mutual 
connection with intrastate work may and shall be clearly separable and dis- 
tinguishable from interstate or foreign commerce, except that any such 
employer and any of his workmen working only in this state may, with the 
approval of the department, and so far as not forbidden by any act of 
Congress, voluntarily accept the provisions of this act by filing written ac- 
ceptances with the department. Such acceptances, when filed with and ap- 
proved by the department, shall subject the acceptors irrevocably to the 
provisions of this act to all intents and purposes as if they had been originally 
included in its terms. Payment of premium shall be on the basis of the 
pay-roll of the workmen who accept as aforesaid. [L. 11, p. 367, § 18.] 


§ 6604-19. Elective Adoption of Act. 

Any employer and his employees engaged in works not extrahazardous 
may, by their joint election, filed with the department, accept the provisions 
of this act, and such acceptances, when approved by the department, shall 
subject them irrevocably to the provisions of this act to all intents and pur- 
poses as if they had been originally included in its terms. Ninety per cent 
of the minimum rate specified in section 66044 shall be applicable to such 
case until otherwise provided by law. [L. 11, p. 367, §19.] 


§ 6604-20. Court Review. 

Any employer, workman, beneficiary, or person feeling aggrieved at any 
decision of the department affecting his interests under this act may have 
the same reviewed by a proceeding for that purpose, in the nature of an 
appeal, initiated in the superior court of the county of his residence (except 
as otherwise provided in subdivision (1) of section numbered 6604-5) in so 
far as such decision rests upon questions of fact, or of the proper application 
of the provisions of this act, it being the intent that matters resting in the 
discretion of the department shall not be subject to review. The proceedings 
in every such appeal shall be informal and summary, but full opportunity 
to be heard shall be had before judgment is pronounced. No such appeal 
shall be entertained unless notice of appeal shall have been served by mail or 
personally upon some member of the commission within twenty days follow- 
ing the rendition of the decision appealed from and communication thereof to 
the person affected thereby. No bond shall be required, except that an ap- 
peal by the employer from a decision of the department under section 
6604-9 shall be ineffectual unless, within five days following the service of 
notice thereof, a bond, with surety satisfactory to the court, shall be filed, 
conditioned to perform the Judgment of the court. Except in the case last 
named an appeal shall not be a stay. The calling of a jury shall rest in 
the discretion of the court except that in cases arising under sections 
6604-9, 6604-15 and 6604-16 either party shall be entitled to a jury trial 
upon demand. It shall be unlawful for any attorney engaged in any such 
appeal to charge or receive any fee therein in excess of a reasonable fee, 
to be fixed by the court in the case, and, if the decision of the department 
shall be reversed or modified, such fee and the fees of medical and other 
witnesses and the costs shall be payable out of the administration fund, if the 
accident fund is affected by the litigation. In other respects the practice in 
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civil cases shall apply. Appeal shall lie from the judgment of the superior 
court as in other civil cases. The attorney general shall be the legal adviser 
of the department and shall represent it in all proceedings, whenever so 
requested by any of the commissioners. In all court proceedings under or 
pursuant to this act the decision of the department shall be prima facie cor- 
rect, and the burden of proof shall be upon the party attacking the same. 
[L. 11, p. 368, § 20.] 


§ 6604-21. Creation of Department. 

The administration of this act is imposed upon a department, to be 
known as the Industrial Insurance Department, to consist of three commis- 
sioners to be appointed by the governor. One of them shall hold office for 
the first two years, another for the first four years, and another for the first 
six years following the passage and approval of this act. Thereafter the 
term shall be six years. Each commissioner shall hold until his successor shall 
be appointed and shall have qualified. A decision of any question arising 
under this act concurred in by two of the commissioners shall be the decision 
of the department. The governor may at any time remove any commissioner 
from office in his discretion, but within ten days following any such removal 
the governor shall file in the office of the secretary of state a statement of his 
reasons therefor. The commission shall select one of their members as chair- 
man. The main office of the commission shall be at the state capitol, but 
branch offices may be established at other places in the state. Each member 
of the commission shall have power to issue subpoenas requiring the attendance 
of witnesses and the production of books and documents. [L. 11, p. 369, 
$ 21.] 


§ 6604-22. Salary of Commissioners. 

The salary of each of the commissioners shall be thirty-six hundred dol- 
lars per annum, and he shall be allowed his actual and necessary traveling 
and incidental expenses; and any assistant to the commissioners shall be paid 
for each full day’s service rendered by him, his actual and necessary travel- 
ing expenses and such compensation as the commission may deem proper, not 
to exceed six dollars per day to an auditor, or five dollars per day to any 
other assistant. [L. 11, p. 369, § 22.] 


-§ 6604-23. Deputies and Assistants. 

The commissioners may appoint a sufficient number of auditors and 
assistants to aid them in the administration of this act, at an expense not to 
exceed $5,000.00 per month. They may employ one or more physicians in each 
county for the purpose of official medical examinations, whose compensation 
shall be limited to five dollars for each examination and report therein. They 
may procure such record books as they may deem necessary for the record of 
the financial transactions and statistical data of the department, and the 
necessary documents, forms and blanks. They may establish and require all 
employers to install and maintain an uniform form of pay-roll. [L. 11, 
p. 370, § 23.] 
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§ 6604-24. Conduct, Management and Supervision of Department. 
The commission shall, in accordance with the provisions of this act: 

(1) Establish and promulgate rules governing the administration of this 
act. 

(2) Ascertain and establish the amounts to be paid into and out of the 
accident fund. 

(3) Regulate the proof of accident and extent thereof, the proof of death 
and the proof of relationship and the extent of dependency. 

(4) Supervise the medical, surgical and hospital treatment to the intent 
that same may be in all cases suitable and wholesome. 

(5) Issue proper receipts for moneys received, and certificates for benefits 
accrued and accruing. 

(6) Investigate the cause of all serious injuries and report to the governor 
from time to time any violations or laxity in performance of protective stat- 
utes or regulations coming under the observation of the department. 

(7) Compile and preserve statistics showing the number of accidents 
occurring in the establishment or works of each employer, the liabilities and 
expenditures of the accident fund on account of, and the premium collected 
from the same, and hospital charges and expenses. 

(8) Make annual reports to the governor (one of them not more than sixty 
nor less than thirty days prior to each regular session of the legislature) of 
the workings of. the department, and showing the financial status and the 
outstanding obligations of the accident fund, and the statistics aforesaid. 
[L. 11, p. 370, § 24.] 


§ 6604-25. Medical Witnesses. 

Upon the appeal of any workman from any decision of the department 
affecting the extent of his injuries or the progress of the same, the court may 
appoint not to exceed three physicians to examine the physical condition of 
the appellant, who shall make to the court their report thereon, and they may 
be interrogated before the court by or on behalf of the appellant in relation 
to the same. The fee of each shall be fixed by the court, but shall not exceed 
ten dollars per day each. [L. ’11, p. 371, § 25.] 


§ 6604-26. Disbursement of Funds. 

Disbursement out of the funds shall be made only upon warrants drawn 
by the state auditor upon vouchers therefor transmitted to him by the depart- 
ment and audited by him. The state treasurer shall pay every warrant out 
of the fund upon which it is drawn. If, at any time, there shall not be suff- 
cient money in the fund on which any such warrant shall have been drawn 
wherewith to pay the same, the employer on account of whose workman it was 
that the warrant was drawn shall pay the same, and he shall be credited upon 
his next following contribution to such fund the amount so paid with interest 
thereon at the legal rate from the date of such payment to the date such next 
following contribution became payable, and if the amount of the credit shall 
exceed the amount of the contribution, he shall have a warrant upon the same 
fund for the excess, and if any such warrant shall not be so paid, it shall 
remain, nevertheless, payable out of the fund. The state treasurer shall to 
such extent as shall appear to him to be advisable keep the moneys of the 
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unsegregated portion of the accident fund invested at interest in the class of 
securities provided by law for the investment of the permanent school fund. 
The state treasurer shall be liable on his official bond for the safe custody of 
the moneys and securities of the accident fund, but all the provisions of an 
act approved February 21, 1907, entitled An act to provide for state deposi- 
tories and to regulate the deposits of state moneys therein,’’ shall be applied 
to said moneys and the handling thereof by the state treasurer. [L. 11, 
p. 371, § 26.] 


§ 6604-27. Test of Invalidity of Act. 

If any employer shall be adjudicated to be outside the lawful scope of 
this act, the act shall not apply to him or his workman, or if any workman 
shall be adjudicated to be outside the lawful scope of this act because of 
remoteness of his work from the hazard of his employer’s work, any such 
adjudication shall not impair the validity of this act in other respects, and in 
every such case an accounting in accordance with the justice of the case shall 
be had of moneys received. If the provisions of section 66044 for the 
creation of the accident fund, or the provisions of this act making the com- 
pensation to the workman provided in it exclusive of any other remedy on 
the part of the workman shall be held invalid the entire act shall be thereby 
invalidated except the provisions of section 6604-31, and an accounting accord- 
ing to the justice of the case shall be had of moneys received. In other respects 
un adjudication of invalidity of any part of this act shall not affect the 
validity of the act as a whole or any other part thereof. [L. 11, p. 372, § 27.] 


It was competent for the legislature in 
this section of the workingmen’s compensa- 
tion act to provide that the adjudication of 
invalidity of any part of the act shall not 
affect the validity of the act as a whole or 
any other part of it; and anything that 


might have been eliminated by the legisla- 
ture can be eliminated by the courts, if it is 
unconstitutional, without affecting the bal- 
ance of the act: State ex rel. Davis-Smith 
Co. v. Clausen, 65 Wash. 156, 37 L. R. A., 
N. 8., 466, 117 Pac. 1101. 


§ 6604-28. Statute of Limitations Saved. 

If the provisions of this act relative to compensation for injuries to or 
death of workmen become invalid because of anv adjudication, or be repealed, 
the period intervening between the occurrence of an injury or death, not pre- 
viously compensated for under this act by lump payment or completed 
monthly payments, and such repeal or the rendition of the final adjudication 
of invalidity shall not be computed as a part of the time limited by law for 
the commencement of any action relating to such injury or death: Provided, 
That such action be commenced within one year after such repeal or adjudica- 
tion; but in any such action any sum paid out of the accident fund to the 
workman on account of injury, to whom the action is prosecuted, shall be 
taken into account or disposed of as follows: If the defendant employer shall 
have paid without delinquency into the accident fund the payment provided 
by section 6604—4, such sums shall be credited upon the recovery as payment 
thereon, otherwise the sum shall not be so credited but shall be deducted 
from the sum collected and be paid into the said fund from which they had 
been previously disbursed. [L. 11, p. 372, § 28.] 
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§ 6604-29. Appropriations. 

There is hereby appropriated out of the state treasury the sum of one 
hundred and fifty thousand dollars, or so much thereof as may be necessary, 
to be known as the administration fund, out of which the salaries, traveling 
and office expenses of the department shall be paid, and also all other expenses 
of the administration of the accident fund; and there is hereby appropriated 
out of the accident fund for the purpose to which said fund is applicable the 
sum of $1,500,000.00, or so much thereof as shall be necessary for the purposes 
of this act. [L. 11, p. 373, § 29.] 


§ 6604-30. Safeguard Regulations Preserved. 

Nothing in this act contained shall repeal any existing law providing for 
the installation or maintenance of any device, means or method for the pre- 
vention of accidents in extrahazardous work or for a penalty or punishment 
for failure to install or maintain any such protective device, means or method, 
but sections 6594, 6595, and 6596 of Remington and Ballinger’s Annotated 
Codes and Statutes of Washington are hereby repealed, except as to any cause 
of action which shall have accrued thereunder prior to October 1, 1911. [L. 
11, p. 373, § 30. } 


§ 6604-31. Distribution of Funds in Case of Repeal. 

If this act shall be hereafter repealed, all moneys which are in the acci- 
dent fund at the time of the repeal shall be subject to such disposition as 
may be provided by the legislature, and in default of such legislative provi- 
sion distribution thereof shall be in accordance with the justice of the matter, 
due regard being had to obligations of compensation incurred and existing. 
[L. 11, p. 374, § 31.] 


§ 6604-32. Saving Clause. 
This act shall not affect any action pending or cause of action existing on 
the 30th day of September, 1911. [L. 11, p. 374, § 32.] 
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TITLE LI. 
LANDS OF THE STATE, 


CHAPTER I. 
BOARD OF STATE LAND COMMISSIONERS. 


§ 6612. 

Under Ballinger’s Code, section 2198, giv- 
ing the commissioner of public lands power 
to review and reconsider his official acts 
relating to public lands until a lease or con- 
tract has been executed and signed, the com- 
missioner acts within his discretion in refus- 
ing to sign a contract for the sale of the 
whole of lots, where, pending the advertised 
sale, the legislature passed an act, which 
took effect after the sale nting a city a 
right of way through the lots for a street: 


State ex rel. Stirrat v. Ross, 54 Wash. 481, 
103 Pac. 824. 


As to title of purchaser to public land be- 
+o issue of patent, see note in 50 Am. Dec. 
4 

As to when action of land office is eon- 
clusive, see note in 20 Am. Dec. 273. 

As to establishment of highway over pub- 
lic land subsequent to entry thereon by one 
who has not perfected his title, see note in 
24 L. R. A., N. S., 764. 


| CHAPTER II. 
APPEALS FROM BOARD OF STATE LAND COMMISSIONERS. 


& 6620. 

Under this section, relating to appeals to 
the superior court on applications to pur- 
chase shore lands, it is proper to allow an 
application, based upon the ownership of 
lots below high-water mark, to be amended 
so as to show that the applicant had ac- 


ired the record title thereto through a 

ona fide purchaser from the owner of the 
upland, section 6754 providing that such 
bona fide purchaser or persons claiming 
under him shall have the preference right to 
purchase the shore lands: Shorett v. Signor, 
58 Wash. 89, 107 Pac. 1033. 


CHAPTER V-A. 
SELECTION OF LIEU LANDS. 


§ 6635-1. Land Commissioner to Make Agreement for Lieu Land. 

For the purpose of obtaining from the United States indemnity or lieu 
Jands for such lands granted to the state for common schools, educational, 
penal, reformatory, charitable, capitol building or other purposes, as have 
‘been or may be lost to the state, or the title to or use or possession of which 
is claimed by the United States or by others claiming by, through or under 
the United States, by reason of any of the causes entitling the state to select 
other lands in lieu thereof, the inclusion of the same in any reservation by or 
under authority of the United States, or any other appropriation or disposi- 
tion of the same by the United States, whether such lands are now surveyed 
or unsurveyed, the commissioner of public lands, with the advice and approval 
of the board of state land commissioners and the attorney general, is author- 
ized and empowered to enter into an agreement or agreements, on behalf of 
the state, with the proper officer or officers of the United States for the relin- 
quishment of any such lands and the selection in lieu thereof, under the provi- 
sions of this act, of lands of the United States of equal area and value. [L. 
713, p. 300, §1.] : | | ) | 
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§ 6635-2, Examination and Appraisal. 

Upon the making of any such agreement, the board of state land com- 
missioners shall be empowered and it shall be their duty to cause such exam- 
ination and appraisal to be made as will determine the area and value, as 


nearly as may be, of the lands lost to the state, or the title to, use or possession 


8 § 6635-3. Transfer of Title to United States. 


of which is claimed by the United States by reason of the causes mentioned 
in section 6635-1, and proposed to be relinquished to the United States, and 
shall cause an examination and appraisal to be made of any lands which 
may be designated by the officers of the United States as subject to selection 
by the state in lieu of the lands aforesaid, to the end that the state shall 
obtain lands in lieu thereof of equal area and value. [L. 13, p. 300, § 2.} 


Whenever the title to any lands selected under the provisions of this act 
shall become vested in the state of Washington by the acceptance and approval 
of the lists of lands so selected, or other proper action of the United States, 
the governor, on behalf of the state of Washington, shall execute and deliver 
to the United States a deed of conveyance of the lands of the state relin- 
quished under the provisions of this act, which deed shall convey to and vest 
in the United States all the right, title and interest of the state of Washing- 
ton therein. [D. 13, p. 301, § 3.] 


§ 6635-4. Agent to Rent Escheated Lands. 

The commissioner of public lands is authorized to employ an agent or 
agents to rent any improved escheated urban property for such rental and 
time and in such manner as the commissioner may direct: Provided, That no 
lease thereof for a term longer than one year shall be made except to the 
highest bidder at public auction in the manner provided by law for the leas- 
ing of public lands, and, except in such case, no lessee shall be entitled to 
compensation for any improvements which he may make thereon. Such agent 
or agents shall cause such repairs to be made to such property as the commis- 


sioner may direct, and shall deduct the cost thereof, together with such 
compensation and commission as the commissioner may authorize, from the 


rentals for such property, and the remainder which shall have been collected 
shall be transmitted monthly to the commissioner of public lands. IL. 13, 
p. 247, §1.] 


CHAPTER VI. 
OLASSIFICATION AND SELECTION. 


& 6641. Classification of State Lands. 
That for the purpose of this act all lands belonging to and under the 
control of the state shall be divided into the following classes: 

(1) Granted Lands. (a) Common school lands and lieu and indemnity 
lands therefor. (b) University lands and lieu and indemnity therefor. 
(c) Other educational land grants. (d) Lands granted to the state of 
Washington for other than educational purposes, and lieu and indemnity 
lands therefor. (e) All other lands, including lands acquired or to be here- 


after acquired by grant, deed of sale, or gift, or operation of law, including 


arid lands. 
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(2) Tide Lands. All lands over which the tide ebbs and flows from the 
line of ordinary high tide to the line of extreme low tide, except in front of 
cities where harbor lines shall have been established or may hereafter be estab- 
lished, where such tide lands shall be those lying between the line of ordinary 
high tide and the inner harbor line and excepting oyster reserves. 

(3) Shore Lands. Lands bordering on the shores of navigable lakes and 
rivers below the line of ordinary high water and not subject to tidal flow. 

(4) Harbor Innes and Areas. Such lines and areas as are described in 
article 15 of the constitution of the state of Washington and which have been 
established according to law. All of which outer harbor lines so established 
as aforesaid are hereby ratified and confirmed, also all such harbor lines and 


areas as may and shall be hereafter established. 


Tide lands, proper, are those lying be- 
tween the lines of ordinary high tide and 
mean low tide, the law accepting the mean 
and not the extreme where boundaries are 
concerned: Pearl Oyster Co. v. Heuston, 57 
Wash. 533, 135 Am. St. Rep. 1007, 107 Pac. 
349, 832. 

There is no conflict between this section 
defining tide lands and section 6744 dividing 
all tide lands into two classes with reference 
to the location of the boundaries of cities 
and towns: Pearl Oyster Co. v. Heuston, 57 


[L. 11, p. 129, § 1. 


the line of mean low tide, under this section, 
especially as a grant by a state is to be con- 
strued most strongly against the grantee, 
and restricted to the narrowest limits that 
will reasonably satisfy the grant if no limit 
is fixed by the deed: Pearl Oyster Co. v. 
Heuston, 57 Wash. 533, 135 Am. St. Rep. 
1007, 107 Pac. 349, 832. 

A state deed of tide lands cannot be col- 
laterally attacked on account of alleged de- 
fects in assignments of the land contract to 
the grantee, after the commissioner of public 


Wash. 533, 135 Am. St. Rep. 1007, 107 Pac. 
349, 832. 

A state deed of all tide lands situate in 
front of, adjacent to, or abutting upon, cer- 
tain portions of the government meander 
line particularly deseribed, extends only to 


§ 6641-1. Preference Rights. 

The prior and preference right to purchase all tide lands of the second 
class lying between the line of mean low tide and the line of extreme low 
tide in front of all tide lands of the second class heretofore sold or con- 
veyed by the state of Washington is hereby granted for the period of ninety 
days from the date this act goes into effect to the purchasers, their grantees 
or successors in interest of any tide lands of the second class heretofore sold 
or conveyed by the state of Washington. Such additional tide lands may be 
so purchased at the rate of one dollar per lineal chain measurement to be 
based on the United States government meander lines bordering the said tide — 
lands heretofore sold. Upon application and payment for such additional 
tide lands within said ninety days to the land commissioner of the state of 
Washington, deed shall be issued to the respective purchaser or purchasers 
therefor. If such application and payment is not made within said ninety 
days by the parties to whom the preference rights under this section are given 
then such additional tide lands shall be sold as other tide lands are sold under 
the laws of the state of Washington. [L. 11, p. 130, § 2.] 


lands has approved the assignments and is- 
sued the deed: Price v. Loe, 56 Wash. 253, 
105 Pac. 469. 

As to right of state to grant tide lands, 
seg note in 22 L. R. A., N. S., 337. 


CHAPTER VII. 
APPRAISAL AND SALE OF GRANTED LANDS. 
§ 6670-1. Time for Removal of Timber. 
In all cases where timber on state school and granted land has heretofore 


been sold separate from the land, the purchaser shall be allowed five years 
Rem. Wash. Code, Vol. III —44 689 : 
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from the date of sale within which to remove said timber: Provided, That the 
board of state land commissioners may extend the time for the removal thereof 
for any period not exceeding ten years from the date of first renewal of said 
contract, upon application being made for such extension, and upon the pay- 
ment of the sum or rent of one dollar and fifty cents per acre, per annum; 
the said rental so received to be paid into the various funds as now provided 
by law: Provided, however, This act shall not operate to grant any extension 
of time for a longer period than ten years from the first day of June, 1905, and 
shall only apply to sales made prior to 1905. [L. 11, p. 643, §1.] 


§ 6670-2. Extension of Time for Removal of Timber. 

In all cases where any timber on any state school or granted lands has 
been heretofore sold separate from the land and, in the judgment of the 
board of state land commissioners, the interest of the state will be better 
served by granting an extension of time for the removal thereof, the said 
board may extend the time for the removal of such timber for a further 
period of not to exceed five years from and after the date upon which it may 
now be removed, upon application and satisfactory showing and upon the 
payment of the annual rental or charge of one dollar and fifty cents ($1.50) 
per acre per year, the said rental to be paid into the various funds as now 
provided by law: Provided, That before any such extension be granted the 
applicant shall furnish to the board satisfactory proof that all state, county and 
other taxes levied or assessed upon such timber have been fully paid; And, 
provided further, That the provisions of this act shall only apply to sales of 
timber made prior to June 15th, 1909. [L. 13, p. 73, §1.] 


§ 6672. Public Sale—Procedure. 

When the board of state land commissioners shall have decided to sell any 
lot, block, tract or tracts of granted lands, or timber, fallen timber, stone, gravel 
or other valuable materials thereon, it shall be the duty of the commissioner of 
public lands to forthwith fix the date of sale and give notice thereof by adver- 
tisement published once a week for five weeks next before the time he shall 
name in said notice, in at least one newspaper of general circulation published 
in the county in which the lands are situated, which notice shall specify the 
place, time and terms of sale, describing with particularity each parcel of 
land to be sold and stating the appraised value thereof, and by causing to be 
posted in a conspicuous place in the office of the auditor of the county wherein 
such lands are situated a copy of said notice. And the commissioner of public 
lands shall cause all such lands or materials thereon to be sold and arrange 
such date of sale so that it will fall on the first Tuesday of the month, except 
where such Tuesday would fall on a legal holiday, in which case no sales shall 
be made until the following month. The commissioner of public lands shall 
cause to be printed in pamphlet form a list of all school, granted or other pub- 
lic lands or materjals thereon, or tide or shore lands of the first or second class, 
or detached tide lands, or harbor area leases or mineral lands required by law 
to be sold at public auction and the appraised value, where the law provides 
for appraisement, that are to be sold in the several counties of the state, said 
lists to be issued each month, at least four weeks prior to the date of sale of 
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such lands or materials enumerated thereon, such lands and materials to b, 
listed under the name of the county wherein located, in alphabetical order, 
giving the appraised values, character of same and such other information as 
may be of interest to prospective buyers. Said commissioner of public lands 
shall cause to be distributed to the auditor of each county in the state a 
sufficient number of such lists to supply the demands made upon them re- 
spectively, as reported by such auditors, not exceeding one hundred copies in 
any one county. And said county auditors shall keep the lists so furnished in a 
conspicuous place or receptacle on the counter of the public office of their 
respective departments, and when requested so to do shall mail copies of suc 
lists to residents of their counties. The commissioner of public lands shall 
retain for free distribution in his office five hundred copies of said lists, as 
above set forth, such lists to be kept in a conspicuous place or receptacle on the 
counter of the general office of the commissioner of public lands; and when 
requested so to do, the commissioner shall mail copies of said lists each month 
as issued to any applicant therefor. Proof of publication shall be made by 
affidavit of the publisher or person in charge of the newspaper publishing the 
notice of sale and by certificate of the auditor showing the posting of the 
notice of sale as aforesaid and the receipt of the lists as aforesaid, which shall 
forthwith be sent to and filed with the commissioner of public lands. The 
board of state land commissioners is hereby authorized to expend any sum of 
money, not exceeding fifteen dollars in additional advertising of such sale as 
the said board shall determine to be for the best interests of the state. Such 
sale shall take place on the day advertised, between the hours of 10 o’clock in 
the forenoon and 4 o’clock in the afternoon, in front of the courthouse, or of 
the building in which the superior court is held, in the counties in which there 
is no courthouse, and shall be sold at public auction to the highest bidder, on 
the terms prescribed by law and as specified in the notice hereinbefore 
provided; and no land shall be sold for less than its appraised value. Such 
sale shall be conducted under the direction of the board, or the commissioner 
of public lands; by the county auditor of the county in which the lands 
are situate; and such auditor shall at once deliver to the purchaser under 
his hand and seal, a memorandum of his purchase, containing a description 
of the land purchased, the price bid and the terms of sale, upon the delivery 
to such auditor, by the purchaser, either in cash or by certified check, 
or draft drawn upon some bank doing business in this state, or by postal order, 
of an amount equal to one-tenth of the price of the land by him purchased, 
payable to the order of the commissioner of public lands; and such auditor 
shall at once send to the commissioner of public lands such cash or certified 
check, draft or postal order and a copy of the memorandum delivered to the 
purchaser, together with such additional report of his doings and proceedings 
with reference to such sale as may be required by the commissioner of publie 
lands or the board of state land commissioners. If any land so offered for sale 
be not sold, the same may again be advertised for sale, as provided in this act, 
whenever in the opinion of the board it shall be expedient so to do; and such 
land shall again be advertised for sale as provided in this act, whenever any 
person shall apply to said board in writing to have such land sold and shall 
agree to pay, at least the appraised price thereof and shall deposit with the 
commissioner of public lands at the time of making such application, a suff- 
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cient sum of money to pay the cost of advertising for such sale, as provided 


in making original application. 
§ 6680. 


This section, providing that any sale or 
lease of state lands made by mistake, or 
not in accordance with law, shall be void 
and the contract or lease assumed thereon 
shall be of no effect and the holder of the 
contract required to surrender the same, ap- 
plies only to executory contracts, and not 
to sales that have been fully executed by 
delivery of the state deed and full payment 
of the price: State v. Ort, 66 Wash. 130, 
119 Pac. 21. 

As to validity of mortgage on government 
land made by claimant holding under home- 
stead act prior to final proof, see note in 
9 Ann. Cas. 934. 


[L. 13, p. 93, $ 1.] 


In the absence of fraud or connivance of 
the purchaser, the state cannot maintain an 
action to set aside its deed of state lands 
on the ground of mistake of its officers in 
determining that the character of the lands 
is agricultural, when in fact it contained 
more than one million feet of merchantable 
timber, and under the law could not be sold 
as agricultural land: State v. Ort, 66 Wash. 
130, 119 Pac. 21. 


As to right of entryman to notice and 
hearing before cancellation of entry, see 
note in 75 Am. St. Rep. 880. 

As to effect of patent and how it may be 
attacked, see notes in 2 Am. Dec. 568 and 
12 Am. Dec. 564. 


CHAPTER IX. 
CAPITAL LAND GRANT. 


§ 6698. Appraisement and Sale—Procedure. 

The state capitol commission shall cause said lands to be appraised 
and prepare an abstract or record of all the capitol building lands with such 
maps and other data as may be deemed necessary to properly show in detail 
and by legal subdivision the location thereof, and of the timber and other 
materials thereon, and the character and value thereof, and such record shall 
be open to inspection to anyone desirous of bidding on any such lands or the 
materials thereon. The commission shall seek proposals by advertising in the 
public press or otherwise, within or without the state, for the sale of such lands 
in tracts not to exceed one hundred and sixty acres in extent, and readvertise 
and reseek other and new proposals or bids as often as said commission shall 
deem necessary, and may sell any such lands at public auction, with a view to 
obtaining the full market value of said lands, announcing the times, terms 
and particulars of sale as is now provided for sale of other state lands: Pro- 
vided, however, The commission may fix times at which offers shall be received 
on any or all capitol lands, or materials thereon, and the commission may re- 
ject or accept any or all such bids but no bids shall be accepted from any 
bidder for any tract of land or materials on any tract which is not the highest 
bid offered, except where any bidder has bid on more than one tract his total 
bids may be taken into consideration in determining the best bid: Provided 
further, That the commission may sell the timber or other materials separate 
from the land, and said commission shall fix the time in which such timber, or 
other materials shall be removed from the lands, and may provide that the pur- 
chaser of timber or other materials separate from the land shall not be limited 
as to the time of removal thereof upon payment to the state for the use of 
such lands upon which such timber or other materials are situated of an an- 
nual rental to be fixed by the commission at or before the time of sale: Pro- 
vided further, That the commission may lease any of the capitol building lands 
for agricultural purposes for a period of not exceeding five years and under 
such terms and conditions as the commission may deem advisable, but all im- 
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provements made on any such tenis by a lessee thereof shall revert to the state 
at the expiration of the lease. [L. 11, p. 325, 8 9.] 


§ 6700. Sale at State Capitol—Proceeds—Plans for Capitol Building. 

All sales shall take place at the state capitol and the proceeds of such sale 
of lands, or the timber or other materials shall be paid into the capitol build- 
ing fund to be used as in this act provided. All contracts for the construction 
of capitol buildings shall be let after notice for proposals or bids have been 
advertised for at least four (4) consecutive weeks in at least three newspapers 
of general circulation throughout the state. [L. 11, p. 326, § 10.] 


§ 6701. Conveyances, Manner of. 

Upon performance by the purchaser of all such conditions as shall have 
been fixed by the commission for the sale of any such lands or the timber or 
other materials thereon, conveyances shall be made therefor by deed executed 
by the governor[,] attested by the secretary of state, to the extent of the 
interest so sold to such purchaser. [L. 11, p. 326, § 11.] 


§ 6702. Commission—Assistants—Expenses. 

The commission may employ such cruisers, draftsmen, engineers, architects 
or other assistants as may be necessary for the best interests of the state in 
carrying out the provisions of this act, and all expenses incurred by the com- 
mission, and all claims against the capitol building fund shall be audited by 
the commission and presented in vouchers to the state auditor, who shall draw 
a warrant therefor against the capitol building fund as herein provided or 
out of any appropriation made for such purpose. [L. 11, p. 326, § 12.] 


§ 6704-1. Construction of Capitol Buildings. 
It is hereby declared to be the purpose and intention of this act: 

(A) To provide for the paying off, canceling or refunding, by the issue 
of bonds therefor, the present outstanding warrant indebtedness against the 
capitol building fund and the interest due and unpaid thereon at the time 
of the payment, cancellation or refundment thereof; 

(B) To acquire and in the manner authorized, ‘the property described in 
section 1 of chapter 20, Laws 1909, special session, approved August 23, 1909, 
and to use such lands in conjunction with the lands belonging to the state and 
known as the Sylvester Site’’ or Old Capitol Site’’ for the erection and 
building thereon of a group or system of buildings for capitol purposes, and 
for beautifying, parking and laying out grounds about such capitol buildings, 
all of which grounds or land shall hereafter be known as Capitol Place’’; 

(C) To build on such ‘‘Capitol Place’’ a series or group of buildings for 
state official purposes. The main or principal building to be built on the 
foundation heretofore erected as the foundation for a capitol building, and 
such main building, when built, to contain the principal executive offices of 
the state and the rooms and halls for the use of the legislature, which building 
shall be known, when completed, as the Capitol,“ the other buildings to be 
grouped around and adjacent to said Capitol, and to be built from time to 
time as needed; 

(D) For the purpose of providing adequate quarters for the supreme court 
and its officers, and offices for the attorney general, and the state law library, 
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thereby relieving the present congested condition of office quarters in the 
present building now used for capitol purposes, as soon as plans can be pro- 
vided therefor there shall be erected as one of the capitol buildings on said 
Capitol Place“ a building to be known as the Temple of Justice, for the 
purpose of housing the departments aforesaid, the approximate cost of said 
building to be $300,000; 

(E) That the capitol commission shall without delay cause complete topo- 
graphic and profile maps to be made of the lands composing ‘‘Capitol Place, 
and shall furnish the same at a price to be fixed by the commission to archi- 
tects seeking to offer plans for Capitol Place, and said commission shall 
fix a time not later than the first day of August, 1911, for receiving ground 
plans for a series or group of buildings on said Capitol Place, showing the 
main building or ‘‘Capitol,’’ a court building or ‘‘Temple of Justice’’ and 
at least two other buildings for general offices, and accompanying said plans 
shall be submitted complete plans and specifications for the construction of 
said Temple of Justice“ building, and with such further details as to the 
grounds or buildings, or both, as the capitol commission may call for. The 
commission may reject any and all plans and may call for new plans from 
time to time, or may select or adopt all or part of any plan or plans sub- 
mitted and may enter into the usual contract or agreement with any archi- 
tect or architects for compensation for plans adopted, or may enter into any 
contract or agreement for recommendation to the legislature for compensation 
for any plan or plans adopted in whole or in part,.and do any and all things 
whatsoever to carry out the provisions, purposes, and intent of this act to 
the end that, as speedily as consistent with economy, suitable, adequate, and 
commodious buildings and grounds may be provided for official purposes, 
and that to this purpose, from time to time, new buildings, or additions to 
buildings theretofore constructed, except additions to the main building, may 
be constructed, all in accordance with a general plan, and so as not to inter- 
fere with the symmetry, grandeur, or architectural beauty of the whole system 
or group; 

(F) That all buildings to be built as herein provided shall be of absolute 
fireproof construction; 

(G) That the appropriation or appropriations ‘hereinafter made, or pro- 
vided for in any subsequent legislation, shall not prohibit the capitol com- 
mission from proceeding, should sufficient funds be received from the sales 
of capitol building lands or materials thereon (but shall be deemed an au- 
thorization), to construct the other buildings or to acquire or improve the 
grounds used for capitol purposes as herein provided, or to further carry 
out the purposes of this act. [L. 11, p. 319, §1.]. 


§ 6704-2. Bonds to be Negotiated. 

As defined to be the purpose in section 6704-1 the said capitol commis- 
gion may proceed at once to issue negotiable annual interest bearing bonds 
in an amount not exceeding four million dollars against the capitol build- 
ing fund and to sell the same or to exchange the same for the paying off, 
refunding and canceling of the present outstanding warrants against the 
said capitol building fund, including the interest due and unpaid thereon 
at the time of such payment, cancellation or refunding thereof and for 
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repaying to the general fund of the state the advancements made therefrom 
to the capitol building fund under this or any other act. Such bonds shall 
bear a rate of interest not to exceed five per cent per annum, and shall be 
issued in accordance with the provisions hereinafter defined. The proceeds 
of the bonds herein authorized to be issued shall be used: Ist, in the pay- 
ment of all outstanding warrants and interests thereon against the capitol 
building fund; 2d, in repaying to the general fund the advancements made 
therefrom to the capitol building fund; 3d, for the carrying out of the 
other purposes mentioned in section 6704-1. The capitol commission may 
issue and sell all or any part of said bonds at any one time or from time to 
time as in their discretion seems best, or may exchange any of said bonds 
in payment in all or in part for any work done under the provisions of this 
act. The capitol commission may in its discretion allow a brokerage com- 
mission of not to exceed one-eighth of one per cent on the bonds issued, said 
commission to be paid from the proceeds of the sale of such bonds. The 
state of Washington hereby guarantees the payment of the principal and 
the interest on all bonds issued under the provisions of this act. [L. 11, 
p. 321, § 2; L. 13, p. 139, 8 1.] 


§ 6704-3. Construction of Temple of Justice. 

The state capitol commission, as soon as it shall have adopted general 
plans for the construction of buildings on said ‘‘Capitol Place’’ and shall 
have adopted plans and specifications for the said Temple of Justice, 
shall proceed under such terms and conditions as the commission may 
provide, to call for bids and make contracts for the construction and com- 
pletion of said Temple of Justice.“ For the purpose of the construction 
of said ‘‘Temple of Justice’’ and for acquiring the lands authorized to be 
acquired by chapter 20, Laws 1909, special session, or so much of said 
lands as the commission may deem expedient at the time to so acquire, the 
commission is hereby authorized to issue bonds as in this act provided to the 
extent of three hundred and fifty thousand dollars ($350,000), and until 
such time as said bonds are issued and sold, and for the purpose of pro- 
viding, without delay, available funds to construct such building and ac- 
quire such lands there is hereby appropriated out of the general fund of 
the state the said sum of three hundred and fifty thousand dollars which 
amount so appropriated from the general fund shall be deemed a temporary 
loan only from said general fund and to the amount only as may be needed 
for the purposes named and until repaid to the general fund from the 
proceeds of the sale of the bonds as herein authorized: Provided, The com- 
mission may sell all or part of said bonds at any one time or may exchange 
any of said bonds in payment in all or in part for the building of said 
Temple of Justice, as may be provided in the contract for the construction 
thereof or by any subsequent agreement. [L. 11, p. 321, § 3.] 


§ 6704-4. Bonds—Interest-bearing Coupons. 

Whenever the commission shall have been authorized to do so, as in this 
act or any further act, to issue bonds it shall issue negotiable annual interest 
bearing coupon bonds, in denominations of one thousand dollars, payable in 
five years, or any multiple of five years up to twenty years, but if issued 
for a longer period than five years, the state to have the right, through the 
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capitol commission, or its successor or successors in such functions, to pay 
or refund the same at any five year period during the life of such bonds. 
Bonds authorized under this act shall bear interest not to exceed five per 
centum per annum, such bonds and all interest coupons thereof payable at 
the office of the state treasurer, and no coupon shall draw interest after the 
date named in such coupons unless there be no money in the treasury to 
pay the same and the treasurer shall stamp thereon ‘‘Not paid for want of 
funds,’’ giving the date of such indorsement, in which event such coupon 
so stamped shall from such date draw the same rate of interest as it repre- 
sented on the bonds until it is finally called for payment by the state 
treasurer. Notice of the time of payment of any bond or coupon shall be 
made by registered mail to the last known address of the holder thereof as 
shown on the record of the state treasurer kept for such purpose: Provided, 
No notice shall be required of any payment to be made of any coupon or 
bond on date named in such coupon or bond. Interest coupons shall be de- 
tached by the state treasurer at his office at the time of payment. No bonds 
shall be sold or exchanged for less than the face value thereof, and the 
commission may, in the call for the sale of any bonds provide that such bonds 
shall be issued only as deemed necessary by the commission, and the commis- 
sion may issue a new call at any time, or may offer any such bonds for sale 
from time to time without any formal notice or call for bids thereon. The 
commission may issue new bonds to take up any issue of bonds theretofore 
issued, or to take up any issue of warrants, that may have been issued for 
any purpose authorized in this act or any future act, and the reissue of any 
bonds or warrants or the issue of any bonds or warrants to take up any out- 
standing bonds or warrants or the paying out of any funds raised by the 
sale of any bonds or warrants shall not be deemed an increase in the amount 
authorized to be expended or indebtedness created under the provisions of 
this act. [L. 11, p. 322,8 4; L. 13, p. 140, § 2.] 


§ 6704-5. Purchase of Bonds. 

Whenever the capitol commission shal! offer any bonds for sale, and 
there shall be in the permanent school fund, or other permanent or invest- 
ment fund, sufficient uninvested funds to cover the purchase of such issue 
of bonds or any part thereof, the board, officer or officers, authorized to invest 
any such fund may invest the same in any of said bonds: Provided, however, 
Whenever any of said bonds are purchased by said school fund or other 
permanent or investment fund the capitol commission, or the board, com- 
mission or officer authorized to succeed it in such functions, may pay any or 
all of such bonds, so held by the permanent school fund or such other fund 
at any time there is sufficient money in the capitol building fund for that 
purpose: And provided further, That any and all bonds purchased by any 
of the permanent funds as in this section provided, shall, for the purposes of 
such investment, be deemed in all respects state general bonds and shall be 
guaranteed both principal and interest by the general fund of the state. 
[L. 711, p. 323, 8 5.) 


§ 6704-6. Vouchers Signed for Claims. 
All claims authorized to be paid under this act except as otherwise pro- 
vided or intended, shall be by vouchers signed by the governor as chairman 
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of the capitol commission and attested by the secretary or acting secretary 
thereof, and warrants drawn thereon by the state auditor against the capitol 
building fund, or other fund or appropriation authorized to be used for such 
purpose. [L. 11, p. 324, § 6.] 


§ 6704-7. Interest Paid from General Fund. 

All interest that may become due on bonds or warrants issued by the 
capitol commission shall be guaranteed by the state, and such interest shall 
be paid out of the general fund of the state: Provided, however, That any 
and all expenditures made out of the general fund shall be deemed a loan 
from said general fund and a debt against the capitol building fund and shall 
be repaid to the general fund from the proceeds of the capitol land grant 
after all other claims against the capitol building fund shall have been paid. 
Interest payments made out of the general fund as herein authorized may be 
made when due by the state treasurer and the state auditor shall draw his 
warrant therefor in favor of the treasurer for the amount so paid. IL. 11, 
p. 324, 8 7.] 


§ 6704-8. Refunding. 

Any paying off, or refunding of the present outstanding warrant 
indebtedness against the capitol building fund shall not be deemed an indebt- 
edness incurred by the state capitol commission and the said capitol commis- 
sion in addition to the expenditures hereinbefore authorized may at any time 
expend, for the purposes as outlined in section 6704-1, any moneys received 
from the proceeds of the sale or rental of capitol building lands, and all sums 
of moneys so received are hereby appropriated therefor. [L. 11, p. 324, 


9 8.] 


§ 6704-9. Limit on Expenditures. 

Any of the amounts herein authorized to be expended or obligations 
incurred, whether such amounts are specifically named or otherwise are 
hereby appropriated: Provided, That at no time shall the total expenditures 
for capitol buildings and grounds, whether authorized under this act or any 


subsequent enactment, exceed the estimated value of the capitol land grant. 
[L. 11, p. 327, § 13.] 


§ 6724. 
See notes to § 3637, 


CHAPTER XII. 
TIDE AND SHORE LANDS. 


§ 6744. lands patented by the government, consti- 
See notes to § 6641. tution, article 17, section 2; and hence the 
owner of such lands is entitled, regardless 

§ 6750 of the location of high-water mark, to the 
j preference right to purchase tide lands 


See notes to § 6754. 


A patent from the government prior to the 
adoption of the state constitution passed 
title to tide lands included within the gov- 
ernment meander line, where the line was 
run below high-water mark, in view of the 
constitutional disclaimer of title to tide 


abutting thereon, conferred by this section 
upon the owner of lands abutting or fronting 
upon tide or shore lands of the first class, to 
the exclusion of one owning the uplands 
above or abutting on high-water mark: 
Bleakley v. Lake Washington Mill Co., 65 
Wash. 215, 118 Pac. 5. 
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As to title of state to lands covered by 
tidal and other navigable waters, see note in 
53 Am. St. Rep. 289. 


§ 6754. 
See notes to §§ 6620, 8766. 


Laws of 1897, page 250, section 45, giving 
upland owners the preference right to pur- 
chase shore lands is a mere gratuity, and is 
not intended as in lieu of riparian rights: 
Gifford v. Horton, 54 Wash. 595, 103 Pac) 
988. 


The purchaser of lots abutting on a street 
that reaches to high-water mark on a lake 
has the preference right to purchase the 
abutting shore lands, by virtue of his owner- 
ship of the fee of the entire street: Gifford 
v. Horton, 54 Wash. 595, 103 Pac. 988. 

As to the effect of streets on shore in 
considering rights to accretions, see note in 
58 L. R. A. 208. 


Where the board of harbor line commis- 
sioners filed a plat fixing the shore line of a 
lake from thirty-nine and one-half to one 
hundred and thirty-nine feet distant from 
an adjacent city block, no part of the block 
abuts on the shore lands of the lake, and the 
line is conclusively fixed as to the owner of 
the block claiming a preference right to pur- 
chase shore lands, until vacated for error at 
the instance of the state or of a party in in- 
terest claiming that the shore line was lo- 
cated too far inland: Williams v. Cole, 54 
Wash. 110, 102 Pac. 870. 


The right of an abutting owner to access 
to the street in front of his property gives 
him no right as an abutting owner to the 
shores of a lake across or bordering on the 
other side of the street: Williams v. Cole, 
54 Wash. 110, 102 Pac. 870. 

In such a case, the existence of a street 
between the block and the shore land is con- 
clusively settled by a final judgment against 
the city in which the court finds that there 
is no street, and no appeal was taken there- 
from by the city: Williams v. Cole, 54 Wash. 
110, 102 Pac. 870. 

The grantee of lots below the line of ordi- 
nary high water on a navigable lake acquires 
no title thereto and has no preference right 
to purchase shore lands as an owner of abut- 
ting upland: Shorett v. Signor, 58 Wash. 89, 
107 Pac. 1033. 

Under this section the bona fide purchaser 
of lots below high-water mark, from the 
owner of the uplands, or one claiming 
through such bona fide purchaser, is en- 
titled to the preference right to purchase 
the shore lands, regardless of the present 
ownership of the abutting uplands: Shorett 
v. Signor, 58 Wash. 89, 107 Pac. 1033. 


GENERAL STATUTES. 


The grant of an easement for a railway 
right of way along a shore line extending to 
or below high-water mark does not convey 
or affect the grantor’s preference right to 
purchase shore lands from the state as the 
owner of abutting uplands, under sections 
6750, 6754: Pacific Iron Works v. Bryant 
Lumber & Shingle Mill Co., 60 Wash. 502, 
111 Pac. 578. 

The statute giving to the owner of up- 
lands the preference right to purchase 
abutting tide lands from the state for the 
period of sixty days after the filing of the 
tide lands plat, has reference to the owner 
of the legal title to the uplands during the 
sixty days when the right must be exercised, 
and confers no rights upon à vendee in pos- 
session under a contract of sale with deed 
in escrow, who did not acquire legal title by 
full payment of the price and delivery of 
the deed until ‘nine months after the tide 
lands plat was filed: Book v. Thomas, 61 
Wash. 607, 112 Pac. 917. 

Where the vendor of uplands under con- 
tract of sale executed and placed in escrow 
a deed, the delivery of the deed cannot be 
held to relate back to the time of the de- 
livery in escrow, so as to work an assignment 
of the vendor’s preference right to purchase 
tide lands as owner of the legal title prior to 
final payment and final delivery of the deed: 
Book v. Thomas, 61 Wash. 607, 112 Pac. 
917. 

It will not be inferred that a vendor of 
uplands retaining legal title intended to as- 
sign his preference right to purchase tidə 
lands prior to parting with his title, by rea- 
son of the reservation in his contract of the 
mutual use of a dock situated on the tide 
lands, since the reservation shows either that 
it was thought that the dock was partly on 
the upland, or that it might pass as an ap- 
purtenance unless reserved: Book v. Thomas, 
61 Wash. 607, 112 Pac. 917. 

The owner of a foundry is not entitled to 
a preference right to purchase shore lands 
as the owner of “valuable improvements” 
prior to March 26, 1890, pursuant to sec- 
tions 6750, 6754, by reason of the erection 
of an “office building” constructed by one 
man in two or three days, and a coke-shed 
of the capacity of one-half ton, the latter 
probably erected after March 26th, and the 
former at some indefinite time after Decem- 
ber 24, 1889, the value of the buildings not 
being shown, especially in view of the fact 
that the state had asserted its title to all 
tide lands November 11, 1889: Pacific Iron 
Works v. Bryant Lumber & Shingle Mill Co., 
60 Wash. 502, 111 Pac. 578. 

As to the nature of riparian rights and 
the lands to which they attach, see note in 
9 Ann. Cas. 1235. 
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CHAPTER XIII. 
HARBOR LINES AND AREAS, AND SALES AND LEASES THEREOF. 


§ 6776. Leasing of Harbor Areas for Booming Purposes. 

That the board of state land commissioners be and hereby is authorized 
to lease any harbor area, tide lands or other lands of the state of Washing- 
ton, whether the same be now reserved from lease or sale by any existing 
act or not, except tide lands or harbor area in front of any incorporated city 
or town or within two miles thereof on either side, and excepting any oyster 
reserve containing oysters in merchantable quantities, to any person, firm 
or corporation, for booming purposes. Such leases shall not be granted for 
a longer term than ten years from the date thereof; and the board of state 
land commissioners shall prior to the issuance of any such lease fix an an- 
nual rental for the lands leased, and prescribe the terms and conditions of 
the lease. The board may declare a forfeiture of any lease for a violation 
of any of the terms or conditions thereof. Any person, firm or corporation 
leasing any lands under the provisions of this act shall receive, hold and 
assort the logs and other timber products of all persons requesting such ser- 
vice, and upon the same terms and without discrimination, and may charge 
and collect tolls on all logs or other timber products so handled, said tolls not 
to exceed seventy-five cents per thousand on all logs, spars or other large 
timber, and reasonable rates on all other timber products, and shall be sub- 
ject to the same duties and liabilities, so far as the same are applicable, as are 
imposed upon boom companies organized under the laws of this state. 
Failure to use any lands leased under the provisions of this act for boom 
purposes for a period of more than one year shall work a forfeiture of the 
lease, and such lands shall revert to the state without any notice or declara- 
tion of forfeiture. At the expiration of any lease issued under the provi- 
sions of this act, the original lessee shall have the preference right to release 
the lands covered by his original lease for a further term, not to exceed ten 
years, at such rental and upon such terms and conditions as may be pre- 
scribed by the board of state land commissioners. [L. 11, p. 388, §1.] 


§ 6781-1. Lease by Port Commission. 

The port commission of each port district heretofore created or hereafter 
to be created under the laws of the state of Washington, shall have full power 
and authority to lease the harbor areas and tide lands belonging to the state 
of Washington situate within the territorial limits of such port district to 
such persons and upon such terms and conditions conforming to the provi- 
sions of the constitution of the state of Washington as shall be determined 
by resolution of such port commission. Every such lease shall provide that 
the rentals thereunder shall be payable to the state treasurer. [L. 13, 
p. 585, § 1.] : 


§ 6781-2. Preference Rights to Abutting Owners. 

The owner of any tide or shore lands abutting any such harbor area 
shall have the preference right, to be exercised by written application filed 
within ninety (90) days following the filing of the plat of any tide or shore 
lands hereafter to be filed, covering tide or shore lands or harbor area within 
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the limits of any port district, or in case of plats heretofore filed, then within 
ninety (90) days following the taking effect of this act, to obtain a lease of 
the harbor area abutting his tide land or shore land for a thirty (30) year 
period, and every lease obtained by virtue of the exercise of such preference 
right shall conform to the provisions of the state constitution and shall pro- 
vide that the harbor area described therein, or such a reasonable portion 
thereof as shall be designated by the port commission of such port district, 
having in view the requirements of the business proposed to be carried on 
thereon, shall be improved upon plans approved by such port commission, 
the construction of such improvement to be commenced within such time as 
may be fixed in each case by such port commission, such time to be in no case 
less than two (2) years from the date of such lease and be completed within 
such reasonable time thereafter as such port commission shall fix in each 
case, any of which times so fixed may be thereafter extended by such com- 
mission, the character of which improvements may, with the approval of the 
port commission, be changed either before or after completion, but in all 
cases where the abutting owner or one claiming under him had prior to 
February 22, 1913, built upon such area, his improvements shall, so far as 
otherwise conforming to the provisions of the state constitution, be recog- 
nized and accepted as a sufficient compliance with the requirements of this 
act so far as concerns the area covered thereby, and as to uncovered area 
such improvements shall be given the same consideration as in other cases, 
and every lease obtained by virtue of such preference shall further provide 
that the annual rental to be paid shall be a sum equal to two per cent of the 
assessed valuation for the year preceding the date of such lease of an equal 
area of adjoining or abutting shore or tide lands, exclusive of improvements 
thereon, and where the adjoining or abutting strip of shore or tide lands is 
of less width than the harbor area, a value proportional to said width: Pro- 
vided further, however, That the foregoing provision fixing the rate of rental 
shall not extend beyond December 31, 1928, but all rentals after that date 
shall be subject to be controlled and fixed in the manner and by the public 
authority or authorities then provided by law for the same: Provided, fur- 
ther, That it shall not be necessary for any public corporation proposing to 
make use of any such harbor area to acquire by condemnation or otherwise 
the preference right hereby granted relating thereto, but nothing herein 
contained shall be construed to deprive any party to any such condemnation 
proceeding of any damages to which he would have been entitled if this act 
had not been passed. [L. 13, p. 585, § 2.] 


§ 6781-3. Bond of Lessee—Rates. 

The port commission shall require of every lessee under this act a bond 
with sufficient surety, to be approved by the port commission, in such pen- 
alty, and not exceeding twice the amount of the annual rental, but in no 
case less than five hundred dollars, as may be prescribed by the port commis- 
sion, conditioned for the payment by the lessee of the rental reserved in his 
lease at or prior to the time of payment therein specified, during the term of 
such lease or during such part thereof as the port commission in its discre- 
tion shall require to be covered by such bond; and in ease only a part of the 
term of such lease shall be covered thereby, said port commission shall 
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require of such lessee another like bond, to be executed and delivered within 
three months and not less than one month prior to the expiration of the 
period covered by the previous bond, covering the remainder of the term of 
the lease, or such part thereof as the port commission in its discretion shall 
require to be covered thereby. The port commission shall have power at 
any time to summon sureties upon any bond and to examine into the suff- 
ciency thereof, and if it shall find the same to be insufficient it shall require 
the lessee to file a new and sufficient bond within thirty days after receiving 
notice so to do, under penalty of cancellation of the lease;.and the port com- 
mission shall have power upon sixty days’ notice to cancel any lease for a 
substantial breach by the lessee of any of the conditions thereof, or for lack 
of a bond therewith as herein required. Notwithstanding any such lease 
now or hereafter existing the state shall ever retain and does hereby reserve 
the right to regulate the rates of wharfage, dockage or other tolls to be im- 
posed by the lessee or his assigns upon commerce for any of the purposes 
for which the leased area may be used, and the right to prevent extortion 
and discrimination in such use thereof. [L. 13, p. 587, 8 3.] 


§ 6781-4. Preference Right to Re-lease. 

The lessee under any lease now existing of harbor area situate in a port 
district, which shall be canceled or annulled for any reason, shall, upon such 
cancellation or annullment, have, for ninety (90) days thereafter, a prefer- 
ence right to a new lease, for the remainder of the term of the lease can- 
celed or annulled, upon the terms and conditions provided in sections 6781-2 
and 6781-3; but in all cases where any canceled or annulled lease contained 
provisions relating to the right of the state to annul or cancel the same, like 
provisions shall be incorporated in any new lease covering in whole or in 
part the same area. [L. 13, p. 588, § 4.] 


§ 6781-5. Preference Rights Annulled. 

All preferences of lease of harbor areas or tide lands situate in a port 
district heretofore created by the laws of the state of Washington, which 
have not been already exercised are hereby annulled. [L. 13, p. 588, $ 5. 


§ 6781-6. Rentals from Harbor Areas and Tide Lands. | 

That the rents hereinafter to be paid under existing or future leases of 
harbor areas and also of tide lands belonging to the state of Washington, 
shall be hereafter disposed of as follows: 

In cases where the leased harbor area or tide land is situated within the 
territorial limits of a port district already created or to be hereafter created 
under the laws of the state of Washington, seventy-five (75) per cent of the 
rents received for such cases shall be paid by the state treasurer to the 
county treasurer of the county wherein such port district is situated for the 
use of such port district and go into a special fund to be expended only for 
harbor or waterfront improvement purposes and the remaining twenty-five 
(25) per cent shall be paid into the general fund of the state treasury; 
except that in cases where the port district itself shall have constructed or 
shall own structures or improvements situate upon leased harbor areas, or 
tide lands, the entire rentals of such improved area or tide land shall go to 
such port district. In all other cases seventy-five (75) per cent of the rents 
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shall be paid by the state treasurer into the county treasury of the county in 
which the leased harbor areas or tide lands are situate, the same to go into 
a special fund known as the harbor improvement fund,’’ and to be dis- 
bursed only for harbor or harbor improvement purposes; and the remaining 
twenty-five (25) per cent shall be paid into the general fund of the state 
treasury. The state treasurer being hereby authorized and directed to make 
such payments to the respective county treasurers for the use of such port 
districts or counties, as the case may be, on the first days of July and Janu- 
ary of each year, of all moneys in his hands on such dates payable under 
the terms of this act to such port districts and counties respectively. 
[L. 13, p. 588, § 1.] 


§ 6781-7. Use of Harbor Area—Structures Built by Permission of Land 
Commissioner—Terms and Conditions. 

Whenever, in any waterways created under the laws of the state of 
Washington, the government of the United States shall have established 
pierhead lines in said waterway at any distance from the boundaries thereof 
established by the state, no structure shall be allowed in the strip of water- 
way between the boundary and the nearest pierhead line except by the con- 
sent of the state land commissioner and upon plans approved and terms and 
conditions fixed by him, and then only for such period of use as shall be 
designated by him, but any permit shall not extend for a longer period than 
thirty (30) years: Provided, however, That the owner of land abutting upon 
either side of any such waterway shall have the right, if application be made 
therefor within a period of ninety (90) days following the date when this 
act shall go into effect, to obtain such a permit for a thirty (30) year term, 
and every permit obtained by virtue of the exercise of such right shall pro- 
vide that the area described therein or such reasonable portion thereof as 
shall be designated by the state land commissioner, having in view the 
requirements of the business proposed to be carried on thereon, shall be im- 
proved upon plans approved by the state land commissioner, the construction 
of such improvement to be commenced within such time as may be fixed in 
each case by the state land commissioner, such time to be in no case less than 
two (2) years from the date of such permit, to be completed within such 
reasonable time thereafter as the state land commissioner shal] fix in each 
case, any of which times so fixed may be thereafter extended by him, the 
character of which improvements may be changed either before or after 
completion with the consent of the state land commissioner, but in all cases 
where the abutting owner or one claiming under him had prior to February 
22, 1913, built upon such area, his improvements shall be recognized and 
accepted as a sufficient compliance with the requirements of this act so far 
as concerns the area covered thereby, and as to uncovered area such improve- 
ments shall be given the same consideration as in other cases, and every 
permit obtained by virtue of the exercise of such mght shall further provide 
that the annual rental to be paid shall be a sum equal to two per cent of the 
assessed valuation for the year preceding the date of such permit of an equal 
area of adjoining or abutting shore or tide lands, exclusive of improvements 
thereon, and where the adjoining or abutting strip of shore or tide lands is 
of less width than the harbor area, a value proportional to said width: Pro- 
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vided further, however, That the foregoing provision fixing the rate of 
rental shall not extend beyond December 31, 1928, but all rentals after that 
date shall be subject to be controlled and fixed in the manner and by the 
public authority or authorities then provided by law for the same: Provided 
further, That it shall not be necessary for any public corporation proposing 
to make use of any such strip of waterway to acquire by condemnation or 
otherwise the right hereby granted relating thereto, but nothing herein con- 
tained shall be construed to deprive any party to any such condemnation 
proceeding of any damages to which he would have been entitled if this act 
had not been passed. The state land commissioner shall require of the 
holder of every permit under this act a bond with sufficient surety, to be 
approved by said commissioner, in such penalty, and not exceeding twice the 
amount of the annual rental, but in no case less than five hundred dollars, 
as may be prescribed by said commissioner, conditioned for the payment of 
the rental reserved in the permit at or prior to the time of payment therein 
specified, during the term of such permit or during such part thereof as 
said commissioner in his discretion shall require to be covered by such bond; 
and in case only a part of the term of such permit shall be covered thereby, 
said commissioner shall require another like bond, to be executed and 
delivered within three months and not less than one month prior to the 
expiration of the period covered by the previous bond, covering the remain- 
der of the term of the permit, or such part thereof as said commissioner in 
his discretion shall require to be covered thereby. The said commissioner 
shall have power at any time to summon sureties upon any bond and to 
examine into the sufficiency thereof, and if he shall find the same to be 
insufficient he shall require the holder of the permit to file a new and suff- 
cient bond within thirty days after receiving notice so to do, under penalty 
of cancellation of the permit; and the said commissioner shall have power 
upon sixty days’ notice to cancel any permit for a substantial breach by the 
holder thereof of any of the conditions thereof, or for lack of a bond there- 
with as herein required. In any case where such waterway shall be within 
the territorial limits of a port district organized under the laws of the state 
of Washington, the duties herein assigned to the state land commissioner 
shall be exercised by the port commission of such port district, and in every 
case the rentals received shall be disposed of as follows: Seventy-five (75) 
per cent shall be paid by the state treasurer to the county treasurer of the 
county wherein such port district is situated, for the use of said port district 
and twenty-five (25) per cent, into the state treasury, except that in cases 
where the port district itself shall have constructed or shall own structures 
or improvements situate upon such strip of waterway the entire rentals for 
such improved strip of waterway shall be paid directly to such county treas- 
urer for the use of such port district. Nothing herein contained shall con- 
fer upon, create or recognize in any abutting owner any right or privilege 
in or to any strip of waterway abutting any street and between prolongations 
of the lines of such street, but the control of and the right to use such strip 
is hereby reserved to the state of Washington, except that in cases situate in 
a port district such control and use shall vest in such port district. [L. 13, 
p. 582, $ 1.] 
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GENERAL STATUTES. 


CHAPTER XIV. 
LEASING OF MINERAL LANDS. 


§ 6783. 


This section, providing for the leasing of 
state lands on the discovery of precious 
minerals, leaves no discretion in the commis- 
sioner of public lands where the law has 
been complied with: State ex rel. Pindall v. 
Ross, 55 Wash. 242, 104 Pac. 216. 

As to the distinction between a lease and 
a license in respect of mineral lands, see 
note in 18 L. B. A. 492. 


The commissioner of public lands is not 
limited in the execution of leases of state 
mineral lands, for prospecting purposes, to 
the government legal subdivisions of a sec- 
tion, by the proviso to this section, author- 
izing the changing of boundaries to conform 
to the section lines, since the law permits 
a lease for “any amount not to exceed eighty 
acres,” and should not be construed to au- 
thorize the leasing of other than mineral 
lands: State ex rel. Pindall v. Ross, 56 
Wash, 242, 104 Pac, 216. 


CHAPTER XVI. 
ACQUISITION OF OYSTER LANDS. 


§ 6799. 


The grantee of tide lands extending only 
to mean low tide has no interest entitling 
him to object to a state sale of oyster lands 
lying below the line of mean low tide, since 
only the state can question the right of an- 
other to purchase such lands: Pearl Oyster 
Co. v. Heuston, 57 Wash. 533, 135 Am. St. 
Rep. 1007, 107 Pac. 349, 832. 

As to right of fishery separated from up- 
land, see note in 40 L. R. A. 393. 

As to the right of the state to grant tide 
land so as to destroy wharfage right of 
shore owner, see note in 63 L. R. A. 264. 


§ 6804. 


Judicial powers are not conferred on the 
state land commissioner by this section, 
since the state deed is not absolute but con- 
ditional and contains the conditions of the 
defeasance, and the administrative officers 
may be clothed with quasi-judicial powers, 
having no authority to fix a penalty: State 
ex rel. Abbott v. Ross, 62 Wash. 82, 113 Pac. 
273. 

The state land commissioner is authorized 
to bear and determine an application for the 
cancellation of a state deed for oyster lands, 


by this section providing that if oyster 
lands sold by the state shall be used for any 
other purpose than oyster culture, the deed 
shall canceled upon application to the 
state land commissioner: State ex rel. Ab- 
bott v. Ross, 62 Wash. 82, 113 Pac. 273. 

Under this section, providing for the can- 
cellation by the commissioner of public lands 
of state oyster land deeds for breach of 
condition, but which fails to provide the 
form of notice to be given to the grantee, 
any suitable notice of application for the 
cancellation is sufficient: State ex rel. Ab- 
bot v. Ross, 62 Wash. 82, 113 Pac. 273. 

As to the power of the states to regulate 
the taking of fish in tide waters, see note 
in 23 Am. St. Rep. 837; and see note in 42 
Am. St. Rep. 138. 

This section, providing for the cancella- 
tion of a state oyster land deed for breach 
of condition is not impliedly repealed by 
other general laws relating to tide lands 
somewhat inconsistent therewith, since there 
is no plain legislative intent to that end, 
and the act is not among the acts expressly 
repealed and may exist without any neces- 
sary conflict with the general acts: State 
ex rel. Abbott v. Ross, 62 Wash. 82, 113 
Pac. 273. 


CHAPTER XVII. 
SALE OF ARTIFICIAL OYSTER-BEDS TO OCCUPIERS. 


§ 6806. 


Where, ‘under this and the next section, 
state oyster lands are deeded for the pur- 
poses of oyster culture, with reversion to the 
state in case the lands are not used for that 
purpose, the state reserving the right to 
repurchase on paying for improvements, the 
state cannot convey the fee and reversion to 
a third person: Scott v. Olympia Oyster Co., 
63 Wash. 364, 115 Pac. 737. 
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One who fraudulently obtained the fee to 
state oyster lands by false representations 
that they were not oyster lands, knowing 
that a conditional fee had been granted for 
the purposes of oyster eulture, cannot main— 
tain ejectment against parties in possession 
under the oyster land deed: Scott v. Olympia 
Oyster Co., 63 Wash. 364, 115 Pac. 737. 

As to remedies for the interference with 
rights of fishery, see note in 131 Am. St. Rep. 
7 64. 


LANDS OF THE STATE. $3 6831-1—6831-3 


CHAPTER XXII. 
RIGHTS OF WAY OVER PUBLIC LANDS. 


§ 6831-1. Reservation of Logging Rights of Way—Condemnation. 

All state lands hereafter granted, sold or leased containing timber, 
stone, mineral or other products or when other state lands contiguous or in 
proximity thereto contain valuable timber, stone, mineral or other products, 
shall be subject to the right of the state, or any grantee or lessee thereof 
hereafter acquiring such other lands, or acquiring the timber, stone, mineral 
or other products thereon, to acquire the right of way over such lands so 
granted, for private railroads, skid roads, flumes, canals, watercourses or 
other easements for the purpose of and to be used in the transporting and 
moving of such timber, stone, mineral or other product from such other lands, 
over and across the lands so granted or leased, upon the state or its grantee pay- 
ing to the owner of the lands so granted, sold or leased reasonable compensation 
therefor. In case the parties interested cannot agree upon the damages in- 
curred, the same shall be ascertained and assessed in the same manner as 
damages are ascertained and assessed against a railroad seeking to condemn 
private property. [L. 11, p. 506, §1.] | 


§ 6831-2. Subject to Right of State—Railroad Commission to Control. 

Every grant, deed, conveyance, lease or contract hereafter made to any 
person, firm or corporation over and across any state lands for the purpose 
of right of way for any private railroad, skid road, flume, canal, watercourse 
or other easement to be used in the hauling of timber, stone, mineral or other 
products of the land, shall be subject to the mght of the state or any grantee 
thereof or other person owning or hereafter acquiring any lands containing 
valuable timber, stone, mineral or other products contiguous to or in prox- - 
imity thereto, or hereafter acquiring the timber, stone, mineral or other 
product situate upon state lands so contiguous or in close proximity to the 
said lands, over which said right of way or easement is acquired having such 
timber, stone, mineral or other product transported or moved over such 
railroad, skid road, flume, canal, watercourse or other easement after the 
same is or has been put in operation upon paying therefor just and reason- 
able rates for transportation or for the use of such railroad, skid road, flume, 
canal, watercourse or other easement and upon complying with just, reason- . 
able and proper rules affecting such transportation, which rates, rules and 
regulations shall be under the supervision and control of the railroad com- 
mission of Washington. [L. 11, p. 507, § 2.] 


§ 6831-3, Right to Transport—Charges. 

Any person, firm or corporation hereafter acquiring the right of way 
or other easement over state lands or over any tide or shore land belonging 
to the state or over or across any navigable water or stream for the purpose 
of transporting or moving timber, stone, mineral or other products, and 
engaged in such business thereon, shall accord to the state or any grantee 
thereof hereafter acquiring lands containing valuable timber, stone, mineral 
or other products contiguous and in proximity thereto, or any person, firm 
or corporation hereafter acquiring the timber, stone, mineral or other prod- 
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ucts situate upon state lands so contiguous and in proximity to the lands 
over which said right of way or easement is operated, proper and reasonable 
facilities and service for the transportation and moving of such timber, 
stone, mineral and other products under reasonable rules and regulations 
and upon payment of just and reasonable charges therefor, or, if such right 
of way or other easement is not then in use to have the right to use such 
right of way or easement for transporting and moving such products under 
such reasonable rules and regulations and upon payment of just and reason- 
able charges therefor. [L. 11, p. 507, § 3.] 


§ 6831-4. Appeal to Commission—Order. 

Should the owner or operator of any private line of railroad, skid road, 
flume, canal, watercourse or other easement operating over lands hereafter 
acquired from the state, as in this act set out, fail to agree with the state or 
with any subsequent grantee thereof as to the reasonable and proper rules, 
regulations and charges concerning the transportation of timber, stone, 
mineral or other products, from lands contiguous or in proximity of the 
lands over which the right of way or easement is granted, for carrying and 
transporting such products or for the use of the railroad, skid road, flume, 
canal, watercourse or other easement in transporting such product, the state 
or such person, firm or corporation owning and desiring to ship such products 
may apply to the railroad commission and have the reasonableness of the 
rules, regulations and charges inquired into and it shall be the duty of the 
railroad commission to inquire into the same in the same manner and it is 
hereby given the same power and authority to investigate the same as it is 
now authorized to investigate and inquire into the rules and regulations and 
charges made by railroads and is authorized and empowered to make such 
order as it would make in an inquiry against a railroad, and in case such 
railroad, skid road, flume, canal, watercourse or other easement is not then 
in use may make such reasonable, proper and just rules and regulations con- 
cerning the use thereof for the purposes aforesaid as may be just and 
proper and such order shall have the same force and effect and be binding 
upon the parties to such hearing as though such hearing and order was 
made affecting a railroad. [L. 11, p. 508, § 4.] 


§ 6831-5. Penalty—Rights Revert to State. 

In case any person, firm or corporation owning and operating any pri- 
vate railroad, skid road, flume, canal, watercourse or other easement over and 
across lands hereafter acquired from the state obtained subject to the pro- 
visions of this act shall fail to comply with any rule, regulation or order 
made by the railroad commission after an inquiry as provided for in the 
preceding section, such person, firm or corporation shall be subject to a 
penalty not exceeding one thousand dollars for each and every violation 
thereof, and in addition thereto such right of way, railroad, skid road, flume, 
eanal, watercourse or other easement and all improvements and structures 
on such right of way and connected therewith, shall revert to the state of 
Washington and may be recovered by it in an action instituted in any court 
of competent jurisdiction. [L. 11, p. 509, § 5.] 
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LIBRARIES, MUSEUMS AND HISTORICAL SOCIETY. §§ 6958—6971 


TITLE LIII. 
LIBRARIES, MUSEUMS AND HISTORICAL SOCIETY. 


CHAPTER I. 
STATE LIBRARIES. 


§ 6958. Salary of Librarian. 

The state librarian shall receive an annual salary of fifteen hundred 
dollars, to be paid monthly, and the state auditor shall draw warrants on the 
state treasurer therefor. [L. 13, p. 246, §1.] 


CHAPTER II. 
PUBLIC LIBRARIES AND MUSEUMS. 


§ 6971. Establishment—Petition and Vote. 

By a majority vote at any election, any county, city, village, town, school 
district, or other body authorized to levy and collect taxes, or by a vote of 
its county commissioners upon petition of one hundred (100) voters voting 
at the last election, any county, or by a vote of its common council, any city, 
may establish and maintain a free public library with or without branches, 
either by itself or in connection with any other body authorized to maintain 
such library. Whenever twenty-five taxpayers shall petition, the question 
of providing library facilities shall be voted on at the next election or meet- 
ing at which taxes may be voted: Provided, That due public notice shall have 
been given of the proposed action. [L. 13, p. 383, §1.] 
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TITLE LIV. 
LICENSES. 


CHAPTER II. 
BARBERS. 


§ 7010. Bond of Treasurer—Oath of Members. 

The treasurer of said board shall give surety bond to be approved by 
and deposited with the auditor of the state in the sum of $1,000, and the 
members of said board shall take the oath provided by law for public offices. 
The cost of said bond shall be paid by the state. [L. 13, p. 258, §1.] 


§ 7011. Compensation and Expenses. 

Each member of the barbers’ examining board shall receive a compensa- 
tion of five dollars per day for each day in which he is actually and neces- 
sarily engaged in attendance upon meetings of the board, and in going to 
and in returning from the place of meeting, and all necessary expenses 
incurred in attending such meeting; all such compensations and expenses 
and all other expenses incident to the execution of the provisions of this act 
shall be paid by the state treasurer upon warrants drawn by the state auditor 
upon the presentation of proper vouchers, to be approved by a majority of 
said board, as in the case of state officers. The secretary and treasurer of 
said board shall receive a compensation to be determined by said board not 
to exceed $50 per month. All money received or collected by said board or 
any member or officer thereof during any month shall be turned over before 
the tenth day of the succeeding month to the state treasurer together with a 
verified statement showing the sources from which such money was derived. 
[L. 13, p. 259, § 2.] 


CHAPTER V. 
EMBALMERS. 
§ 7040. Bond of Treasurer. 

The treasurer shall give surety bond to be approved by and deposited 
with the auditor of the state, in the sum of $1,000 and the members of said 
board shall take the oath provided by law for public officers. The cost of said 
bond shall be paid by the state. [L. 13, p. 251, §1.] 


§ 7041. Compensation of Members. 

Each member of the state embalmers’ examining board shall receive a 
compensation of five dollars a day for each day in which he is actually and 
necessarily engaged in attendance upon the meetings of the board, and in 
going to and returning from the place of meeting, and all necessary expenses 
incurred in attending such meetings; all such compensation and expenses 
and all expenses incident to the execution of the provisions of this act shall 
be paid by the state treasurer upon warrants drawn by the state auditor 
upon the presentation of proper vouchers to be approved by a majority of 
said board, as in the case of state officers. The secretary and treasurer of 


708 


LICENSES. $$ 7041—7069-1 


said board shall receive a compensation to be determined by said board not 
to exceed $100 per annum. All money received or coll-cted by said board 
or any member or officer thereof, during any month shall be turned over 
before the 10th day of the succeeding month to the state treasurer, together 
with a verified statement showing the sources from which such money was 
derived. [L. 13, p. 252, § 2.] 


CHAPTER VI. 
PEDDLERS. 


§ 7065. 


This act, requiring a county license from 
all peddlers except in cities and towns when 
their licensing is regulated by such cities 
or towns is not an unconstitutional discrim- 
ination between classes, since the legislature 
may delegate, as a revenue measure, the 
power on the, subject to cities and towns, 
and it is not necessary that the police power 
be exercised by uniform regulations through- 
out the state: McKnight v. Hedge, 55 Wash. 
289, 104 Pac. 504. 

This act requiring a county license from 
peddlers, except peddlers of agricultural and 
farm products, and books, periodicals and 
newspapers, does not arbitrarily discriminate 
between persons in substantially the same 
situation, but the classification is reasonable 
and germane to the object and purposes of 
the legislation and therefore constitutional: 
McKnight v. Hodge, 55 Wash. 289, 40 L. R. 
A., N. S., 1207, 104 Pac. 504. 

This act, requiring a license fee of one 
hundred dollars from peddlers on foot, one 
hundred and fifty dollars and two hundred 


and fifty dollars from peddlers with one and 
two horses, and three hundred dollars from 
peddlers with other conveyances, is not un- 
constitutional as exacting unequal fees, as 
the classification is a proper basis for meas- 
uring the license fee: McKnight v. Hodge, 
55 Wash. 289, 40 L. R. A., N. S., 1207, 104 
Pac. 504. 


§. 7067. 


The proviso to this section, that county 
peddlers’ licenses shall expire by limitation 
on the second Monday in January succeed- 
ing the year in which they were issued, is 
wholly inconsistent with and repugnant to 
the body of the act requiring the issuance 
of an annual license authorizing the licensee 
to do business for the term of one year 
from the date thereof, and is therefore inop- 
erative and void: McKnight v. Hodge, 55 
Wash. 289, 40 L. R. A., N. S., 1207, 104 
Pac. 504. 

As to who is a “peddler” within licensing 
statute or ordinance, see note in Ann. Cas. 
1912D, 1289. | 


CHAPTER VII. 
TRADING STAMPS, 


§ 7069-1. Licenses for Stamps. 

Every person, firm or corporation who shall use, and every person, firm 
or corporation who shall furnish to any other person, firm or corporation to 
use, in, with, or for the sale of any goods, wares or merchandise, any stamps, 
coupons, tickets, certificates, cards, or other similar devices which shall en- 
title the purchaser receiving the same with such sale of goods, wares or mer- 
chandise to procure from any person, firm, or corporation any goods, wares, 
or merchandise, free of charge or for less than the retail market price thereof, 
upon the production of any number of said stamps, coupons, tickets, certifi- 
cates, cards, or other similar devices, shall before so furnishing, selling, or 
using the same obtain a separate license from the auditor of each county 
wherein such furnishing or selling or using shall take place for each and 
every store or place of business in that county, owned or conducted by such 
person, firm or corporation from which such furnishing or selling, or in 
which such using, shall take place. [L. 13, p. 413, §1.] 
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§ 7069-2. County License. 

In order to obtain such license the person, firm, or corporation applying 
therefor shall pay to the county treasurer of the county for which such 
license is sought the sum of six thousand dollars, and upon such payment 
being made to the county treasurer he shall issue his receipt therefor which 
shall be presented to the auditor of the same county, who shall upon the pre- 
sentation thereof issue to the person, firm, or corporation making such pay- 
ment a license to furnish or sell, or a license to use, for one year, the stamps, 
coupons, tickets, certificates, cards, or other similar devices mentioned in 
section 7069-1. Such license shall contain the name of the grantee thereof, 
the date of its issue, the date of its expiration, the town or city in which 
and the location at which the same shall be used, and such license shall be 
used at no place other than that mentioned therein. [L. 13, p. 414, § 2.] 


§ 7069-3. How Redeemed. 

No person, firm, or corporation shall furnish or sell to any other person, 
firm, or corporation to use, in, with, or for the sale of any goods, wares, or 
merchandise, any such stamps, coupons, tickets, certificates, cards, or other 
similar devices for use in any town, city or county in this state other than 
that in which such furnishing or selling shall take place. [L. 13, p. 414, § 3.) 


§ 7069-4. Penalty. 
Any person, firm, or corporation violating any of the provisions of this 
act shall be guilty of a gross misdemeanor. [L. 13, p. 414, § 4.] 
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LOGS AND LOGGING, 


§§ 7100—7120 


TITLE LV. 


LOGS AND LOGGING. 


CHAPTER III. 
MARKING AND DRIVING. 


§ 7100. 


Shore rights required to facilitate the 
driving of logs must be acquired by private 
treaty of condemnation: State ex rel. 
United Tanners Timber Co. v. Superior 
Court, 60 Wash. 193, 110 Pac. 1017. 


As to occupancy of premises in relation to 
logging contracts, see 4 L. R. A., N. 8. 


As to right to use stream for floating logs, 
see note in 41 L. R. A. 371. 


CHAPTER IV. 
TOLL-LOGGING ROADS. 


§ 7107. 


The power of eminent domain is not con- 
ferred for private purposes by sections 
7107, 7109, granting the right to toll log- 
ging roads, chutes, flumes, and artificial 
watercourses for the carriage of timber 
products, under the requirement that the 
road transport all timber products offered 


for carriage as its means of transportation 
is adapted to carry, and providing that such 
roads shall be deemed quasi-public com- 
panies and common carriers; and the fact 
that its duty is limited to the carriage of 
timber products does not affect the public 
character of the service: State ex rel. Clark 


v. „ Court, 62 Wash. 612, 114 Pac. 
44 


CHAPTER V. 
BOOM COMPANIES. 


§ 7112. 


A boom company may temporarily ob- 
struct a river for such time as may be neces- 
sary to sort and pass the logs of the owners 
below: State ex rel. United Tanners’ 
Timber Co. v. Superior Court, 60 Wash. 193, 
110 Pae. 1017. 

Open, notorious, and continuous use of a 
nonmeandered stream for more than ten 
years, under a claim of right (a notice of 
appropriation filed with the secretary of 
state under this section), for the purpose 
of floating logs by means of splash dams, 
creates an easement and right to make use 
of the stream, as against subsequent pur- 
chasers of riparian lands who knew of such 
use at the time of their purchase and ac- 
quiesced therein until the prescriptive 
period had run: Berryman v. East Hoquiam 
Boom & Logging Co., 68 Wash. 657, 124 
Pac. 130. 

As to prescriptive title to water, see note 
in 93 Am. St. Rep. 719. 

As to log booms in stream, see note in 
39 L. R. A. 491. 

Riparian owners on a navigable stream, 
whose means of ingress and egress to and 
from their lands is totally obstructed by a 
boom company, are entitled to maintain an 
action to enjoin the obstruction, although it 


T11 


may be a public nuisance: Hulet v. Wishkah 
Boom Co., 54 Wash. 510, 132 Am. St. Rep. 
1127, 103 Pac. 814. 


An order compelling a boom company to 
remove a boom and clear away logs and 
jams in a river is warranted, notwithstand- 
ing that the acts of loggers were claimed 
to have caused the ohstructions, where it ap- 
pears by the findings that the boom com- 
pany contracted with loggers for the use of 
its splash dams, whereby logs were driven 
down the stream by artificial freshets, a toll 
being paid to the company for such drives, 
that the log jams and injury to riparian 
owners resulted therefrom, that more logs 
were driven down than could be handled by 
the company’s boom, and that the loggers 
placed a boom across the river to hold such 
accumulations, which boom the company 
opened from time to time and replaced, 
since the loggers are shown to be so closely 
connected with the company as to be either 
its servants or joint tort-feasors: Hulet v. 
Wishkah Boom Co., 54 Wash. 510, 132 Am. 
St. Rep. 1127, 103 Pac. 814. 


§ 7120. 


In condemnation proceedings by a boom 
company to condemn riparian rights of own- 


$$ 7120—7123 


ers on the bank of a stream in which the 
tide ebbs and flows, the owners are not en- 
titled to have the damages assessed with ref- 
erence to the value of the property as a 
boom site, since the right to maintain a 
boom is not appurtenant to the uplands, the 
tide lands belong to the state, and the boom 
site may be granted by the state without ref- 
erence to a ownership: Gray’s Harbor 
Boom Co. Lownsdale, 54 Wash. 83, 102 
Pac. 1041, 104 Pac. 267. 

In condemnation proceedings of lands and 
shore rights for a boom site, a riparian 
owner is not entitled to damages for the 
probable value of his land for a mill site 
or for commercial purposes depending in any 
degree on the use of the tide lands em- 
braced in the boom site: Gray’s Harbor 
Boom Co. v. Lownsdale, 54 Wash. 83, 102 
Pac. 1041, 104 Pac. 267. 


In condemnation of shore and uplands 
needed by a boom company for booming pur- 
poses, the jury may take into consideration 
the value of the land as a boom site, where 
the defendants are owners of the shore as 
well as the uplands: Columbia & Cowlitz 
River Boom & Rafting Co. v. Hutchinson, 56 
Wash. 323, 105 Pac. 636. 


In condemnation for a boom site, the own- 
ers are entitled to compensation for the 
land taken and added inconveniences in get- 
ting to the navigable channel, and for dam- 
ages by reason of erosions necessarily caused 
by the proper and lawful maintenance of 
the boom, and the changed * of the 
stream: Gray’s Harbor Boom Co. v. Lowns- 
dale, 54 Wash. 83, 102 Pac. 1041, 104 Pac. 
267. 

As to relative rights and duties between 
those maintaining dam in floatable stream 
and those using stream for floating logs, see 
notes in 22 L. R. A., N. S., 545, and 28 L. 
R. A., N. S., 144. 


§ 7121. 

This section does not prevent a company 
from condemning the right to damage by 
artificial freshets lower lands outside of the 
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lat, where the company was not seeking to 
improve the river or exercise its granted 
powers at the point where the injury occurs, 
as the object of the act was that of notice 
to riparian owners where the improvements 
were to be made: State ex rel. Gray’s Har- 
bor Boom Co. v. Superior Court, 57 Wash. 
71, 106 Pac. 481. 

“Contiguous lands” in this section is not 
to be restricted to lands “next to” or “‘touch- 
ing” the river: State ex rel. Gray’s Harbor 
Boom Co. v. Superior Court, 57 Wash. 71, 
106 Pac. 481. 


§ 7122. 


This section, granting boom and driving 
companies the right to construct booms and 
splash dams for the driving of logs and 
timber products, under the right of eminent 
domain, provided that the “outlet” of the 
stream is not obstructed, by necessary im- 
plication gives the right to obstruct re- 
stricted navigation in small streams at 
times when such use is necessarily an exclu- 
sive one; 
fall within the general statutes defining nui- 
sances or be a valid objection to eminent do- 
main proceedings to condemn the right to 
overflowed lands: State ex rel. Pealer v. Su- 
perior Court, 58 Wash. 565, 109 Pac. 340. 


§ 7123. 


Under this section a boom company which 
had improved a navigable stream upon which 
it was not previously practicable to float 
logs, thereby aiding in the floating of logs, 
is entitled to driving charges without any 
actual work in handling the logs, the tolls 
being simply compensation for benefits con- 
ferred by improving the stream, and the 
right to impose the same being a right of 
government: Franck v. Pittock & Leadbet- 
ter Lumber Co., 67 Wash. 553, 122 Pac. 7. 

As to relative rights and duties between 
those maintaining dam in floatable stream 
and those using stream for floating logs, see 
notes in 22 L. R. A., N. S., 545 and 28 L. 
R. A., N. S., 144. 


and such obstruction would not 
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TITLE LVII. 
MARRIAGE. 


§ 7150. 


A marriage between first cousins domiciled 
in Seattle, contracted in Victoria, B. C., 
where they went to evade the law of this 
state prohibiting such marriages, the parties 
Immediately returning to their domicile, is 
void, and it is error to refuse a decree of 


divorce therefrom: Johnson v. Johnson, 57 


la 89, 26 L. R. A., N. S., 170, 106 Pae. 

As to incestuous marriages, see note in 79 
Am. St. Rep. 378; and see note in 1 Ann. 
Cas. 613. 

As to the exception of incestuous mar- 
riages to the rule of valid when made valid 
f on see note in 60 Am. St. Rep. 

In an action by a woman for a breach of 
promise of marriage which occurred but a 
few months before the action was com- 
menced, evidence of the defendant’s financial 
ability at the time of the trial is admissible: 
Fisher v. Kenyon, 56 Wash. 8, 20 Ann. Cas. 
1264, 104 Pac. 1127. | 

As to admissibility of defendant’s finan 
cial condition, see note in 20 Ann. Cas. 
1265. 

A verdict for nine thousand dollars for 
breach of promise of marriage, reduced by 
the trial court to six thousand, is not ex- 
cessive, where it appears that the parties 
were engaged for two years, that defendant 
induced the plaintiff to remove from Mon- 
tana to this state, where the wedding was to 
take place, that she was greatly humiliated, 
and the defendant admitted that he was 
worth twenty-five thousand dollars, and there 
was evidence that he was worth several times 
that amount: Fisher v. Kenyon, 56 Wash. 
8, 20 Ann. Cas. 1264, 104 Pac. 1127. 

As to what is excessive verdict, in breach 
ss promise action, see note in 16 Ann. Cas. 
981. 

As to the rule of damages in such cases, 
see note in 10 L. R. A. 555. 

In an action for breach of promise of 
marriage, the question of the promise is for 
the jury, where the evidence is conflicting 
and the course of conduct strongly corrobo- 
rates the plaintiff: Fisher v. Kenyon, 56 
Wash. 8, 20 Ann. Cas. 1264, 104 Pac. 1127. 

In an action for breach of marriage prom- 
ise, in which there was evidence tending to 
show that the plaintiff was in good health 
when the promise was made but became too 
ill to marry, and that the marriage had been 


§ 7154. Who may Solemnize. 


postponed from time to time for three years 
on account of plaintiff’s ill-health, and finally 
abandoned for that reason, the defendant is 
entitled to have the jury instructed to the 
effect that if the plaintiff became too ill to 
enter into the marriage relation, and the de- 
fendant had waited a reasonable time and 
she had not recovered, the defendant would 
have a right to withdraw from the engage- 
ment, ill-health on the part of a woman 
healthy when the promise was made being a 
good defense to the action: Travis v. 

chnebly, 68 Wash. 1, 40 L. R. A., N. S., 
585, 122 Pac. 316. 

As to disease affecting plaintiff as defense 
in breach of promise case, see note in 12 
Ann. Cas. 197. 


All presumptions both of law and fact will 
aid findings of fact in support of the valid- 
ity of a marriage: Thomas v. Thomas, 53 
Wash. 297, 101 Pac. 865. 


While a common-law marriage is not valid 
in this state, cohabitation and reputation 
raises a rebuttable presumption of a valid 
ceremonial marriage: Weatherall v. Weather- 
all, 56 Wash. 344, 105 Pac. 822. 

As to presumptions flowing from marriage 
ceremony, see note in 16 L. R. A., N. S., 98. 

As to presumption in support of a second 
marriage, see note in 89 Am. St. Rep. 198. 

As to presumption as to validity of subse- 
quent marriage, see note in 17 Ann. Cas. 680. 


Evidence of cohabitation between a white 
man and an Indian woman, and of reputation 
and declarations of the husband that they 
were married, and of the manner in which 
they lived together and the opinion of 
friends and neighbors, is admissible to raise 
the presumption of a ceremonial marriage, 
and to supplement evidence of a marriage 
ceremony performed by an Indian chief as- 
suming to act as a minister: Weatherall v. 
Weatherall], 56 Wash. 344, 105 Pac. 822. 

As to marriage between whites and In- 
dians, see note in 79 Am. St. Rep. 382. 


§ 7151. 


This section, prohibiting marriage between 
persons nearer of kin than second cousins, 
was not impliedly repealed by section 2455, 
defining incest, or by sections 7153, 7164, 
7165, relating to and prohibiting marriages 
in certain other specified cases: State v. 
Nakashima, 62 Wash. 686, Ann. Cas. 1912D, 
220, 114 Pac. 894. 


The following named officers and persons are hereby authorized to 
solemnize marriages, to wit: judges of the supreme court, Judges of the 
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superior courts, any regularly licensed or ordained minister or any priest of 
any church or religious denomination anywhere within the state, and jus- 


tices of the peace within their respective counties. 


Lack of authority of one officiating as a 
minister in a marriage ceremony is admissible 
upon an issue as to whether the authority 
was exercised: Weatherall v. Weatherall, 63 
Wash. 526, 115 Pac. 1078. 


§ 7155. | 


A marriage ceremony wherein a white man 
and an Indian woman agreed to take each 
other as husband and wife, performed by an 
Indian chief who was a Christian of the Pres- 
byterian faith, and who assumed to be a 
minister, and to have authority to unite peo- 
ple in marriage, is within this and the next 
section: Weatherall v. Weatherall, 56 Wash. 
344, 105 Pac. 822. 

As to necessity and form of contract of 
marriage, see note in 124 Am. St. Rep. 107. 

As to what constitutes marriage, see note 
in 69 Am. Dec. 615. 


§ 7161. 


The testimony of an Indian woman that 
she was married to a white man, with whom 
she had intimate relations, 1s overcome where 
the preponderance of the evidence is to the 
effect that no ceremony was performed and 
that they did not live together as man and 
wife; the man described himself in many con- 
veyances as a single man; and any presump- 
tion from cohabitation is overcome by evi- 
dence of the previous bad character of the 
woman and of similar relations with other 
men: Weatherall v. Weatherall, 63 Wash. 
526, 115 Pac. 1078. 

As to the competency and sufficiency of 
evidence of marriage, see note in 57 Am. 
Rep. 451. 


§ 7162. 


This section authorizing the annulment of 
a marriage for fraud is merely jurisdic- 
tional and refers to the force or fraud of 
the unwritten law of marriage contracts: 
Thorne v. Farrar, 57 Wash. 441, 135 Am. 
St. Rep. 995, 27 L. R. A., N. S., 385, 107 
Pac. 347. 

A marriage entered into by a man in 
order to secure his release from arrest on a 
charge of seduction will not be annulled on 
the ground of duress, where the charge was 
not made maliciously or without probable 
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cause, and he did not aver and prove the 
falsity of the charge: Thorne v. Farrar, 57 
Wash. 441, 135 Am. St. Rep. 995, 27 L. R. 
A., N. S., 385, 107 Pac. 347. 

As to marriage procured by fraud, see 
note in 79 Am. St. Rep. 372. 

As to effect of duress, generally, to 
avoid marriage, see note in 43 L. R. A. 
814. See, also, note in 27 L. R. A., N. 8. 
803. 

Duress as ground for annulment of a 
marriage must be shown by clear, satis- 
factory, and convincing evidence; and the 
evidence is insufficient where it appears 
that the plaintiff, a young man twenty-six 
years of age, upon demand of an attorney 
and a police officer, accompanied them to 
defendant’s home, where he was charged 
with the paternity of defendant’s unborn 
child, and threatened by defendant’s mother 
with a criminal prosecution if he refused 
to marry; that he then agreed to meet them 
the next morning to go to another city and 
marry the defendant, which arrangement 
was carried out; that he did not see the 
officer or attorney after the agreement and 
had ample time before the marriage to con- 
sult relatives or an attorney; and that at 
the trial he exercised his privilege of re- 
fusing to answer as to whether he had 
carnally known the defendant, and was 
apparently persuaded to marry by the 
promptings of conscience rather than by 
threats of prosecution: Thorne v. Farrar, 57 
Wash. 441, 135 Am. St. Rep. 995, 27 L. R. 
A., N. S., 385, 107 Pac. 347. 

As to right to avoid marriage entered 
into to escape prosecution for seduction, see 
note in 14 Ann. Cas. 869. See, also, note 
in 16 L. R. A., N. S., 938. 


§ 7163. 


Upon an issue as to the performance of 
a marriage ceremony, the absence of a li- 
cense and failure to make any return as 
required by law are proper facts to be con- 
sidered, but not conclusive as they do not 
invalidate a marriage otherwise valid: 
Weatherall v. Weatherall, 63 Wash. 526, 
115 Pac. 1078. 

As to the validity of marriage without 
license required by statute, see notes in 7 
Ann. Cas. 784 and 14 Ann. Cas. 953. 
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TITLE LVIII. 
MILITIA. 


CHAPTER II. 
ORGANIZATION OF NATIONAL GUARD. 


§ 7179. Composition and Strength of the National Guard. 

The National Guard of Washington shall include at all times an adjutant 
general’s department, an infantry branch of not less than twelve companies, 
a coast artillery branch of not less than four companies and a cavalry branch 
of not less than one troop. The commander-in-chief,may authorize and cause 
to be organized within the National Guard of Washington such additional 
departments, corps, branches, arms and organizations as he shall deem 
necessary, but in times of peace the total strength of the land forces shall not 
be in excess of four thousand officers and men. The strength and composi- 
tion of departments excepting the adjutant general’s department, corps, 
branches, arms and tactical and administrative subdivisions shall be pre- 
scribed from time to time in orders or regulations by the commander-in-chief, 
in the cases of tactical and administrative subdivisions at all times conform- 
ing as nearly as practicable to the laws and regulations of the United States 
pertaining to the militia. Subject to the limitations imposed by law the 
commander-in-chief shall have power at will to alter, divide, consolidate, 
disband, muster out or reorganize departments, excepting the adjutant gen- 
eral’s department, corps, branches, arms and tactical or administrative sub- 
divisions either now existing or hereafter created. Nothing in this section 
shall be construed as affecting the present status of now existing organiza- 
tions. [L. 13, p. 224, §1.] 


§ 7179-1. Naval Militia— Organization. 

There is hereby authorized, in addition to and as a part of the organ- 
ized forces of the National Guard of the state of Washington, a Naval 
Militia, which shall consist of not more than five hundred officer and men. 
Said militia to bear the same relation to the United States navy as the land 
forces of the National Guard bear to the United States army, and the Naval 
Militia of the state shall be organized and governed by the rules, regulations, 
and articles for the government of the United States navy in the same man- 
ner and to the same extent as the land forces of the National Guard of the 
state are now organized and governed by the rules, regulations and artieles 
of war of the United States army. [L. 11, p. 491, 8 1.] 


§ 7179-2. Officers of Naval Militia. 

The line officers of the Naval Militia shall consist of a captain who shall 
be the commanding and ranking officer, not to exceed four lieutenant-com- 
manders, one of whom may be detailed as executive officer, one as navigating 
officer, one as chief engineer; a lieutenant, a lieutenant junior grade, and an 
ensign for each division organized, and such other line officers as may be 
expedient or sufficient to make up a ship’s company of the first class in con- 
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formity with the articles, laws, customs and regulations governing the United 
States navy. In addition to the line officers there may be commissioned a 
surgeon and a paymaster with rank of lieutenant-commander, a chaplain 
with rank of lieutenant, and such other staff officers as may be necessary or 
sufficient to complete a ship’s company in conformity with the articles and 
regulations of the United States navy. [L. 11, p. 492, § 2.] 


§ 7179-3. Annual Duty. 

The Naval Militia, or such portion as the commanding officer may select, 
may be required to perform cruise duty annually on the United States vessels 
or vessel loaned this state by the United States for at least five consecutive 


days, or such further time as the commander-in-chief may order. [L. 11, 
p. 492, § 3.] 


§ 7179-4. Naval Militia Regiment. 

For the purpose of business and military administration the Naval 
Militia shall be considered as a regiment; and a division of Naval Militia, 
consisting of not more than sixty nor less than forty enlisted men, shall be 
considered as a company of infantry. [L. 11, p. 492, 8 4.] 


§ 7179-5. Election of Officers—Rank. 

The law governing the election and appointment of officers in the 
National Guard, and the relative rank as recognized in the army and navy 
of the United States shall apply to the Naval Militia: Provided, however, 
That the examining boards for officers of the Naval Militia shall be composed 
so far as practicable of officers of the United States navy detailed for that 
purpose by the secretary of the navy upon the request of the commander- 
in-chief: Provided, further, That the first commission issued to any officer 
shall be for a probationary period of six months, at the expiration of which 
time the commission may be regularly issued at the discretion of the com- 
mander-in-chief: And provided further, that previous military or naval 
service shall not be required of a candidate for appointment as a lieutenant 
commanding a division. [L. 11, p. 492, 8 5.] 


§ 7182. When Commander-in-chief may Order Out National Guard. 

In event of war, insurrection, rebellion, invasion, tumult, riot, mob or 
body of men acting together by force with intent to commit a felony or to 
offer violence to persons or property, or by force and violence to break and 
resist the laws of this state, or the United States, or in case of imminent 
danger of the occurrence of any of said events, or in event of public disaster 
resulting from flood, conflagration, tempest or cataclysm, the governor shall 
have power to order the National Guard of Washington or any part thereof 
into the active service of the state, and to cause them to perform such duty 
as he shall deem proper. The governor shall also have power to order out 
the National Guard or any part thereof to preserve order and keep ‘people 
within bounds at any large public assemblage, provided that such action 
shall be taken only upon written request of the mayor of the city and the 
sheriff of the county within which said assemblage is to occur. [L. 13, p. 225, 
§ 2. ] 
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§ 7193. The Adjutant General’s Department. 

The adjutant general’s department shall consist of the adjutant general, 
one assistant adjutant general who shall be designated as adjutant general, 
one chief clerk, one stenographer, one storekeeper and such other civilian 
employees as shall be authorized by the commander-in-chief. The salary of 
the adjutant general shall be twenty-five hundred ($2500.00) dollars per year. 
[L. 713, p. 226, § 3.] 


§ 7194. Same—Terms—Salaries—Bonds—Dnuties. 

The adjutant general shall be ex-officio chief of staff, and in the absence 
of orders from the commander-in-chief to the contrary, he shall be the acting 
chief of all staffs, corps, and departments not otherwise provided for in this 
act. He shall hold office until his successor is detailed and qualified. He 
shall appoint the chief clerk, stenographer and storekeeper ahd may remove 
any of them in his discretion. 

The expenses of the adjutant general’s department, necessary to the 
military service, shall be audited, allowed and paid as other military expendi- 
tures are audited, allowed and paid. Before entering upon his official duties, 
the adjutant general must execute an official bond running to the state of 
Washington in the penal sum of twenty thousand ($20,000.00) dollars con- 
ditioned upon the faithful performance of his duties, said bond to be sub- 
mitted to the attorney general for approval, and when approved to be filed 
in the office of the secretary of state, the cost of said bond to be paid from 
the military fund of the state. The adjutant general shall obtain and pay 
for, from the military fund, a surety company bond or bonds running to the 
state of Washington covering all of the officers of the National Guard of 
Washington responsible to the state for money or military property, such 
bond or bonds to be approved and filed in the same manner as the adjutant 
general’s bond. | : 

(1) The adjutant general shall keep posters of all active and retired officers 
of the militia of the state, and keep in his offce all records and papers re- 
quired to be kept and filed therein, and shall submit to the commander-in- 
chief during October of each even numbered year a printed biennial report 
of the operations and conditions of the National Guard of Washington. 

(114) On the first day of January, of each year, he shall make a state- 
ment of the condition of the military fund, showing the amount thereof and 
setting forth in detail all receipts from whatsoever source and all expendi- 
tures of whatsoever nature and the unexpended balance thereof. A copy 
of said staiement shall be furnished to each commissioned officer of the active 
list. 

(2) He shall cause the military law, the regulations of the National Guard 
and the articles of war of the United States, and such other military publica- 
tions as may be necessary for the military service to be printed, indéxed and 
bound at the expense of the state and distributed to the commissioned officers 
of the National Guard. 

(3) He shall keep and preserve the books, arms, accoutrements, ammuni- 
tion and other military property belonging to the state, not properly issued. 

(4) He shall keep just and true accounts of all monies [moneys] received 
and disbursed by him. 
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(5) He shall attest all commissions issued to military officers of this state. 

(6) He shall make out and transmit all militia reports, returns and com- 
— prescribed by acts of Congress or by direction of the secretary 
of war. 

(7) He shall have a seal, and all copies, orders, records and papers in his 
office, duly certified and authenticated under said seal, shall be evidence in all 
cases in like manner as if the originals were produced. The seal now used in 
the office of the adjutant general shall be the seal of his office and shall be 
delivered by him to his successor. All orders issued from his office shall be 
authenticated with said seal. 

(8) He shall make such regulations pertaining to the preparation of re- 
ports and returns and to the care and preservation of property, in possession 
of the state for military purposes, whether belonging to the state or to the 
United States, as in his opinion the conditions demand. 

(9) He shall attend to the care, preservation, safekeeping and repairing 
of the arms, ordnance, accoutrements, equipment and all other military prop- 
erty belonging to the state, or issued to the state by the government of the 
United States for military purposes, and keep accurate accounts thereof. 
All military property of the state, which after proper inspection, shall be 
found unsuitable for use of the state shall be disposed of in such manner 
as the commander-in-chief shall direct and the proceeds thereof paid into 
the military fund of the state. 

(10) He shall issue such military property as the necessity of the service 
requires and make purchases for that purpose. No military property shall 
be issued or loaned except upon an emergency to persons or organizations 
other than those belonging to the National Guard, except to such portions 
of the reserve militia as may be called out by the governor. 

(11) He shall keep on file in his office the reports and returns of troops 
and heads of military departments, and all other writings and papers required 
to be transmitted to and preserved at the general headquarters of the state 
militia. 

(12) He shall keep all records of Washington volunteers commissioned or 
enlisted for the war of the Rebellion, Indian wars, Spanish-American war, 
and all other wars or insurrections and of individual claims of citizens of 
Washington for service rendered in these wars or insurrections. 

(13) He shall establish and maintain as part of his office a bureau of 
records of the services of the Washington troops during said wars, and he 
shall be the custodian of all records, relics, trophies, colors and histories re- 
lating to such wars now in possession of, or which may -be acquired by the 
state of Washington, and such records, relics, trophies, colors and histories 
shall be catalogued and arranged or filed for general reference or protection 
in the office of the adjutant general. 

(14) The duties of the assistant adjutant general, chief clerk, stenographer 
and storekeeper shall be prescribed by the adjutant general and in the absence 
or incapacity of the adjutant general, the assistant adjutant general shall 
perform the duties prescribed for the adjutant general. [L. 13, p. 226, § 4.] 


§ 7195. 


Repealed. See L. 13, p. 229, § 5. 
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§ 7198. Selection of Officers. 

All commissioned officers of the National Guard of Washington shall be 
appointed and commissioned by the commander-in-chief, and, except as other- 
wise provided in this act, they shall be chosen as follows: Whenever a 
vacancy shall occur in the office of the adjutant general of the state, the 
commander-in-chief shall detail for that position from the active list of the 
National Guard of Washington some officer not below the rank of captain, 
who shall during the continuance of such detail hold the rank of brigadier- 
general. No person shall be eligible for detail as adjutant general who 
shall have served as an officer less than three years in the aggregate in the 
National Guard of Washington or the regular army of the United States. 
The assistant adjutant general shall be an officer of the active list of the 
National Guard of Washington detailed for that purpose. 

Vacancies created by detail of officers to the adjutant general’s depart- 
ment, or any other staff, corps or department, shall be promptly filled pre- 
cisely as though created through resignation or promotion, but officers on 
such details shall not lose their places in lineal rank in the branches from 
which they shall have been detailed. Whenever a vacancy occurs in the 
organization from which an officer on detail with the adjutant general’s de- 
partment, or any other staff, corps, or department, shall have been detailed, 
for which vacancy such officer would have been eligible in the absence of 
such detail, such officer shall, although continuing on such detail, be pro- 
moted to the grade of such vacancy, or, if holding an increased rank and 
grade by virtue of such detail, shall be deemed to have received such pro- 
motion to take effect upon termination of such detail, with rank from the 
date of the occurrence of such vacancy. 

Whenever an officer shall be relieved from duty with the adjutant gen- 
eral’s department, or any other staff, corps or department, he shall be reas- 
signed to the organization from which he was detailed upon the occurrence 
of the first vacancy therein of his rank and grade. 

Whenever a vacancy occurs in the captaincy or first lieutenancy of a 
company, the officer next in rank in such company shall be ordered before 
an examining board, and upon passing the required examination, shall be 
appointed, commissioned and assigned to fill such vacancy: Provided, That 
any officer of appropriate rank and grade originally on duty with such com- 
pany and serving on detail with any staff, department or corps or on waiting 
orders may be relieved of duty with such staff, department or corps and 
assigned to duty with such company, or assigned to duty with such company 
from the list of waiting orders; and thereupon the senior officer in such 
company, if there be a vacancy, shall be ordered before an examining board 
and upon passing the required examination shall be appointed, commissioned 
and assigned to fill such vacancy. | 

Whenever a vacancy occurs in the office of second Jieutenant of any 
company, the commander-in-chief, except as hereinbefore provided, shall order 
a competitive examination for which every enlisted man in such organization 
shall be eligible, and the successful candidate recommended by the examining 
board shall be appointed, commissioned and assigned to fill such vacancy. 
Any noncommissioned staff officer shall be eligible to take a competitive exam- 
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ination for second lieutenancy in the company of which he was originally a 
member. 

Whenever a vacancy shall occur among the field officers of a regiment, 
the senior officers of the next lower grade in the regiment shall, upon passing 
a proper examination, be appointed, commissioned and assigned to fill the 
same. 

Vacancies in staff officers of the grade of second lieutenant shall be filled 
by assignment, or by examination, promotion and assignment of a noncom- 
missioned staff officer, and.any vacancy in a staff office of a grade higher than 
second lientenant shall be filled either by assignment of an officer of the proper 
grade or by examination, promotion and assignment of an officer of the next 
lower grade, as the commander-in-chief shall direct. 

No person shall be commissioned as an officer in the National Guard of 
Washington unless he is a citizen of the United States, and of this state, 
twenty-one years of age or more. | 

Whenever a commissioned officer shall have been examined for promotion 
under this act and shall fail to be recommended for promotion by the examin- 
ing board, he shall be honorably discharged, and the vacancy so created 
shall be filled in the manner prescribed by law. 

For the purpose of this act the word company or companies shall apply 
to and include the cavalry, infantry, coast artillery reserve and signal corps. 
[L. 13, p. 229, 8 6.] 


§ 7205. New Companies—How Admitted. 
New companies and organizations of the National Guard of Washington 
not in excess of the limits prescribed by law, may be organized and mustered 


in at such times and in such manners as the commander-in-chief shall direct. 
[L. 13, p. 231, § 7.] 


§ 7221. Allowances for Incidental Expenses. 

Each commanding officer shall be entitled to receive an allowance for the 
Incidental expenses of his command payable quarterly in advance according 
to the following schedule: companies, troops, batteries and like units not to 
exceed twenty-five ($25.00) dollars per month; bands not to exceed fifteen 
($15.00) dollars per month; battalions and like units not to exceed ten 
($10.00) dollars per month; regiments and like units not to exceed twenty-five 
($25.00) dollars per month. 

For the first quarter of each biennial period each officer entitled to a quar- 
terly allowance under this section shall be entitled to receive in advance the 
maximum allowance in full, but with his claim therefor he shall make remit- 
tance of the balance, if any, remaining unexpended from the last previous 
quarter, such remittance to be transmitted by the adjutant general to the state 
treasurer, and for each succeeding quarter of each biennial period, each such 
officer shall be entitled to receive such sum, not more than the maximum allow- 
ance above prescribed, as he shall have expended for authorized expenses of 
his command during the next preceding quarter. Each claim for quarterly 
allowance shall include an account current showing the items of expenditure 
and shall be accompanied by subvouchers for all items, each voucher stating 
definitely the nature and amount of the expenditure evidenced thereby. 
[L. 13, p. 232, § 8.] 
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§ 7222. Military Auditors. 


§§ 7222—7224 


The board of military auditors shall consist of the adjutant general and 
two officers of the active list of the National Guard of Washington to be 
selected by the state auditor and detailed by the commander-in-chief, which 
board shall audit and pass upon all claims against the military appropriation. 


The board shall meet at the call of the adjutant general. 


The fact that false claims against the 
state were audited and allowed by the 
board of military auditors, under this and 
the next section, does not preclude defenses 
to warrants in the hands of an innocent 
holder, there being nothing in such sections 


to indicate an intent to make the warrants > 


negotiable: State ex rel. Olympia Nat. Bank 
v. Lewis, 62 Wash. 266, 113 Pac. 629. 
A state warrant issued in payment of 


[L. 13, p. 232, 8 9.) 


eluding inquiry into the legality of its 
issue or defenses thereto: State ex rel. 
Olympia Nat. Bank v. Lewis, 62 Wash. 
266, 113 Pac. 629. 

It is the duty of the state treasurer to 
refuse payment of warrants illegally issued 
upon fraudulent claims: State ex rel. Olym- 

ia Nat. Bank v. Lewis, 62 Wash. 266, 113 

ac. 629. 

As to enforcement of obligation incurred 


fraudulent claims based upon false and 
forged vouchers is void, even in the hands 
of an innocent holder, since a state war- 
rant is not negotiable in the sense of ex- 


§ 7224. Pay and Allowance. 

Commissioned officers while on duty requiring pay shall receive the same 
pay and allowance as commissioned officers of the United States of the same 
grades and terms of service: Provided, That for travel only actual necessary 
expenses shall be allowed. 

For the purpose of pay and allowance as an officer of the National Guard, 
service with the First Washington Volunteer Infantry, as an officer or enlisted 
man until muster out of that organization shall be considered equivalent to 
three years’ service in the National Guard of Washington. For the purpose 
of pay and allowance of an officer in the National Guard, service as an enlisted 
man in the National Guard of Washington shall be considered equivalent to 
service as an officer, provided that said service as an enlisted man and officer 
be continuous. 

For all duty requiring pay enlisted men in the National Guard of Wash- 
ington shall receive pay at rates equivalent to twice those allowed for corre- 
sponding grades in the regular services of the United States: Provided, That 
the pay of cooks and bandsmen shall be three ($3.00) dollars per day. For 
each re-enlistment, after serving a full term of three years, there shall be added 
ten per cent. For the purpose of pay and allowance, service for a full term 
of enlistment in the regular or volunteer army of the United States, or in the 
First Washington Volunteer Infantry until muster out of that organization 
shall be equivalent to a full enlistment. Enlisted men proving such service 
shall be allowed ten per cent additional on their pay. 

This schedule of pay shall apply only to the first thirty days of any tour 
of duty and after the thirtieth day of any such tour, officers and men shall 
receive the pay allowed officers and men in the regular services of the United 
States of corresponding organizations, grades, and terms of service. 

No additional pay shall be allowed for service in the National Guard of 
Washington unless such service shall have been continuous. 

Extra duty pay to men detailed as clerks and on similar duty may be al- 
lowed by the commanding officers of troops on duty, but in no case shall pay 
and extra pay exceed two and 50-100 ($2.50) dollars per day. 

Rem. Wash. Code, Vol. III —46 721 


by a state, see note in 13 L. R. A. 170. 

As to what claims constitute valid de- 
mands -ai the state, see note in 42 L. 
B. A. 33. 
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Upon completion of his enlistment, or upon discharge by proper author- 
ity, each enlisted man shall receive in addition to the pay above mentioned, the 
sum of fifty cents for each day of state paid service not exceeding fifty days, 
less all proper deductions for fines or lost property. [L. 13, p. 233, § 10.] 


§ 7225. Transportation and Subsistence. 

There shall be provided by the state transportation for all officers and 
transportation and subsistence for all enlisted men who shall be ordered out 
for encampment, field duty, or stated parades, or assembled for duty in case 
of riot, tumult, breach of the peace, war, insurrection, invasion or imminent 
danger thereof. Necessary transportation, quartermasters’ stores and subsist- 
ence for troops when ordered on duty shall be contracted for by the proper 
officers and paid for as other military bills. There shall be allowed from the 
military fund for each day’s service the sum of two ($2.00) dollars per man 
for each horse for every mounted officer, and mounted orderly, and all mem- 
bers of such other organizations of the National Guard of Washington as are 
required to be mounted. Horses not furnished by officers or men shall be 
rented by the state at a cost not exceeding two ($2.00) dollars per day for 
each horse. For mounted organizations the adjutant general may in his dis- 
cretion cause horses to be purchased and maintained from the appropriation 
for maintenance. [L. 13, p. 234, § 11.] 


§ 7228. Drills. 

At each station each company and similar unit of the National Guard 
shall meet at least twice in each month for drill and instruction and the com- 
manding officer of any organization may require the officers and enlisted men 
of his organization to meet for drill and instruction at such times and places 


as he may appoint: Provided, That no pay shall be allowed for such duty. 
[L. 13, p. 234, § 12.] 


§ 7313. In the absence of voluntary assumption 
See notes to § 481 of the obligation, the state is not liable for 

g the torts or negligence of its officers or 

§ 7334 agents; and this applies to personal in- 


This section, authorizing the leasing of 
state armories for purposes other than 
military, upon recommendation of the off- 
cer in charge, does not relinquish the 
state’s governmental functions or amount 
to the assumption of a private enterprise, 
where the armory was constructed for gov- 
ernmental purposes and there is nothing in 
the military code showing any intent that 
the state shall engage in conducting a hall 
for entertainment purposes as a business 
venture, the lease being a matter of grace 
and accommodation to the public rather 
than a business enterprise: Riddoch v. 
State, 68 Wash. 329, 42 L. R. A., N. S., 251, 
123 Pac. 450. 
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juries to a spectator, sustained through a 
defective railing in a state armory, neg- 
ligently constructed by a state commission 
created for the purpose, and leased for a 
compensation to private parties by the 
state officer in charge of it for the purpose 
of giving a public exhibition, since the 
state’s immunity from ability is not 
confined to the discharge of purely govern- 
mental functions of the state, the sov- 
ereignty of the state extending to any 
rivate enterprise taken over or admin- 
istered by the state: Riddoch v. State, 68 
ia 329, 42 L. B. A., N. S., 251, 123 Pac. 


MINES AND MINERALS. 


$8 7347—7358 


TITLE LIX. 
MINES AND MINERALS. 


CHAPTER I. 
MINING CORPORATIONS. 


§ 7847. 


This section, permitting mining claims to 
be transferred to such corporation in full 
payment of the capital stock without the 
necessity of stock subscriptions, does not 
apply to coal mining companies, the stock- 


holders of which are accordingly liable to 
creditors upon unpaid stock subscriptions 
as provided by constitution, article 12, sec- 
tion 4, and Remington and Ballinger’s 
Code, section 3698: Davies v. Ball, 64 Wash. 
292, 116 Pac. 833. 


CHAPTER II. 
LOCATION AND POSSESSION OF MINING LODES. 


§ 7353. 


In an action to recover possession of un- 
patented mining claims, the better title 
prevails, and the rule that the plaintiff 
must recover, if at all, on the strength of 
his own title does not apply: National 
Milling & Min. Co, v. Piccolo, 54 Wash. 
617, 104 Pac. 128. 

As between two claimants to a mineral 
location, the better title lies with the one 
who for years spent large sums of money in 
a good faith endeavor to develop a mine, 
even if there was a forfeiture by failure to 
do assessment work, as against another 
who entered in the absence of the first 
claimant with the sole purpose of appro- 
priating the fruits of the other’s labor, and 
who failed to comply with the mineral laws 
as to relocations, there having been no 
abandonment by the first claimant: Na- 
tional Milling & Min. Co. v. Piccolo, 54 
Wash. 617, 104 Pac. 128. 

In an action to recover possession of a 
mining claim, the defendant cannot base 
any right upon amended relocation notices 
posted by him after the commencement of 
the action: Knutson v. Fredlund, 56 Wash. 
634, 106 Pac. 200. 

As to what constitutes diligent prosecu- 
tion of work, within mining laws, see 
note in 139 Am. St. Rep. 187. 

In an action to recover possession of a 
mining claim, a defendant holding under 
an invalid relocation is not entitled to 
attack plaintiff’s title by reason of his 
failure to do assessment work, as such 
failure did not work a forfeiture until 
valid relocation was made: Knutson v. 
Fredlund, 56 Wash. 634, 106 Pac. 200. 

As to respective rights of one who re- 
locates mining ground before and one who 
relocates it after the abandonment or for- 
feiture of the senior location, see note in 
16 L. R. A., N. 8., 162. 
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ACTIONS TO DETERMINE AND ES- 
TABLISH RIGHTS.—The ordinary allega- 
tion of title generally is sufficient in an ac- 
tion to recover the possession of a mining 
claim, without stating the facts necessary 
to show a valid location under the mineral 
laws, which are matters of evidence: Na- 
tional Milling & Min. Co. v. Piccolo, 54 
Wash. 617, 104 Pac. 128. 


§ 7354. 


The building and construction of roads 
intended to be used in the general de- 
velopment of mining property in an un- 
organized mining district, although done 
outside the 8 of the claim, is the 
doing of assessment work on the claim, 
within the meaning of the mining law: 
Sexton v. Washington Min. & Milling Co., 
55 Wash. 380, 104 Pac. 614. 

As to performance of assessment work, 
see note in 87 Am. St. Rep. 408. 

As to what amounts to diligent prosecu- 
ay of work, see note in 139 Am. St. Rep. 

7. 

A resumption of assessment work prior 
to the lawful inception of intervening 
rights saves a forfeiture for failure to do 
the required work: Knutson v. Fredlund, 
56 Wash. 634, 106 Pac. 200. 

As to the effect of resumption of assess- 
ment work before relocation, see note in 87 
Am, St. Rep. 414. 


§ 7355. 
See notes to § 7366. 


§ 7368. 
See notes to § 7366. 
Descriptions of a mining claim in loca- 


tion notices and in a complaint are suffi- 
ciently definite, where the defendant was 


§§ 7358—7372 


not misled and knew the boundaries from 
plaintiff’s long possession: Nationa] Mill- 
ing & Min. Co. v. Piccolo, 54 Wash. 617, 
104 Pac. 128. 

As to notice of appropriation in locatin 
ag claim, see note in 7 L. R. A., N 

7 

A mineral relocation notice is insufficient 
and inadmissible in the evidence under this 
section, where it fails to state the length 
claimed on each side of the discovery, the 
general course of the lode, or to identify 
the claim by reference to natural monu- 
ments as required by that act, since com- 
pliance with state laws not inconsistent 
with the federal statutes is essential to a 
valid relocation: Knutson v. Fredlund, 56 
Wash. 634, 106 Pac. 200. 

As to relocation of mining claim, see 
note in 68 L. R. A. 833. 


§ 7359. 
See notes to § 7366. 


The locator of a mining claim who fails 
to erect monuments or define the boundaries 
assumes the risk of intervening rights of 
third parties: Protective Min. Co. v. Forest 
City Min. Co., 51 Wash. 643, 99 Pac. 1033. 


§ 7366. 


Under this section, to relocate a forfeited 
mining claim it is necessary to sink a 
new discovery shaft or sink the original 
shaft ten feet deeper; and this requirement 
is not excused by section 9, providing that 
the “provision herein relating to discovery 
shafts shall not apply to any location west 
of the summit of the Cascade mountains,” 
in case of an attempt to take advantage 
of a forfeiture: National Milling & Min. 
Co. v. Piccolo, 54 Wash. 617, 104 Pac. 128. 


§ 7366. 


Relocators of abandoned mining claims 
west of the summit of the Cascade moun- 
tains need not sink a discovery shaft, 
under this section, since the exception is 
not confined to sections 7358 and 7259, pre- 
scribing the duties of the discoverer of 
an original claim and providing that he 
shall sink a discovery shaft, but applies 
also to section 7355 of the act which pro- 
vides that the relocation of forfeited or 
abandoned quartz or lode claims shall only 
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be made by sinking a new discovery shaft 
and fixing new boundaries as required in 
making a new location, or the relocator 
may sink the original discovery shaft ten 
feet deeper than it was (overruling 54 
Wash. 517): National Milling & Min. Co. 
v. Piccolo, 57 Wash. 572, 107 Pac. 353. 


There is sufficient evidence of the dis. 
covery of a vein of ore (understood by 
miners to be a body of mineral-bearing 
substance bounded on each side by the 
country rock, of varying width and length) 
where a miner testified that tne deposit 
of ore was what he called a moraine ledge, 
and explained that the ledge was in per- 
manent place but had been moved or 
shoved down with the whole country, since 
there appeared to be a well-defined ledge 
kept in place by country rock, even if the 
whole mountain had been moved to one 
side by some force of nature: State v. 
Praul, 57 Wash. 198, 106 Pae. 763. 


§ 7367. 


The evidence fails to show a legal estab- 
lishment of placer mining claims, where it 
is evidence that no actual discovery was 
made, the locations were not properly per- 
fected nor labor done in compliance with 
the requirements of this section, the claims 
were abandoned more than one year prior 
to the commencement of an action to re- 
cover possession, and from the whole record 
it appears that the attempted location was 
a speculative venture to prevent the use 
and development of a water power by 
others: Spokane Portland Cement Co. v. 
Larson, 71 Wash. 301, 128 Pac. 641. 


The fact that the major part of defend- 
ant’s improvements were made after plain- 
tiff’s action was commenced is immaterial, 
where no attempt was made by plaintiff to 
prevent extensive improvements made in 
good faith: Spokane Portland Cement Co. 
v. Larson, 71 Wash. 301, 128 Pac. 641. 

As to sufficiency of discovery of mineral 
to support location of mining claim, see 
note in 15 Ann, Cas. 628. 


§ 7371. 
This section applies only to organized 


mining districts: Sexton v. Washington 
Min. & Milling Co., 55 Wash. 380, 104 Pac. 
614, 


CHAPTER III. 
PROTECTION OF COAL MINERS. 


§ 7372. Appointment, Bond, etc., of Inspectors. 

The governor shall, upon the recommendation of a board to be by him 
selected and appointed for the purpose of examining candidates to be 
appointed to the office of mine inspector under the provisions of this act, 
appoint a properly qualified person to fill the office of state mine inspector. 
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The state mine inspector so appointed shall, with the consent of the gov- 
ernor, appoint a deputy inspector. The inspector and his deputy shall 
be citizens of the state of Washington, and shall have had at least five 
years’ practical experience in coal mining. They shall devote their entire 
time to the duties of their respective offices, and shall possess other qualifica- 
tions at present defined by the laws of the state of Washington and not incon- 
sistent with the provisions of this act. The state mine inspector and his 
deputy shall before entering upon the discharge of their duties each take an 
oath to discharge their duties impartially and with fidelity to the best of their 
knowledge and ability. The salary of the state mine inspector shall be twenty- 
four hundred dollars per annum, and the salary of the deputy inspector shall 
be eighteen hundred dollars per annum, and both the inspector and his deputy 
shall be allowed their actual and necessary traveling expenses while in the per- 
formance of their duties under the provisions of this act; and the auditor of 
the state is hereby authorized and directed to draw his warrant on the state 
treasurer in favor of the inspector or his deputy for the amount due them for 
their salaries monthly, and also for their expenses upon proper vouchers to 
be paid out of any moneys in the state treasury not otherwise appropriated. 
The state mine inspector shall hold his office for the term of four years, and 
his deputy shall hold office during the pleasure of the inspector. The inspector 
shall at all times be subject to removal from office by the governor for neglect 
of duty or malfeasance in the discharge of his duties. The board herein pro- 
vided for shall consist of one practical coal miner, one owner or operator of a 
coal mine and one mining engineer, all of whom shall be sworn to the faithful 


discharge of their duties. 


§ 7381. 


There is sufficient proof of failure to 
comply with this section, requiring suff- 
cient circulation of air in a coal mine, 
where a brattice for the purpose of deflect- 
ing air into a certain room was torn and 
detective, and one man therein lost his life 
and a boy became sick from inhaling 
poisonous gases: Delaski v. Northwestern 
Imp. Co., 61 Wash. 255, 112 Pac. 341. 

The evidence sufficiently shows that the 
owner of a mine failed to perform the im- 
perative and continuing duty to cause air 
to circulate in the working places in a 
coal mine, imposed by this section, where 
there was black damp in plaintiff’s work- 
ing place, the foreman instructed him to 
continue working there and said the a 
of the rock would bring ventilation, an 
the plaintiff testified that he would have 
broken through the wall to good air in 
about an hour and a half: Nalewaja v. 
Northwestern Improvement Co., 63 Wash. 
391, 115 Pac. 847. 

There was sufficient evidence that the 
presence of black damp in a coal mine was 
the proximate cause of an injury from fall- 
ing rock, where the plaintiff’s lights were 
put out by the black damp and he was 
etruck by a rock falling from the face of 
the coal, two to eight feet distant from 
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The governor shall consult with such board before 
appointing the mine inspector herein provided for. 


[L. 11, p. 333, § 1.] 


the place where plaintiff was timbering, 
and he might have seen the rock and 
avoided the injury if he had had a light: 
Nalewaja v. Northwestern Improvement 
Co., 63 Wash. 391, 115 Pac. 847. 

As to the duty of mine owners to prevent 
injury to their employees, see note in 87 
Am. St. Rep. 557. 


§ 7382. 


Under this section prohibiting the driv- 
ing of a heading in a coal mine more than 
sixty feet from the face of each chamber 
without written permission from the in- 
spector, the burden of proof, after proof 
of such extension, is upon the coal mine 
owner to show the fact of written permis- 
sion therefor: Delaski v. Northwestern 
Imp. Co., 61 Wash. 255, 112 Pac. 341. 


§ 7384. 

It is negligence per se to fail to comply 
with the requirement of the coal mine law 
intended to provide a reasonably safe place 
for the men to work; and the duty is a 
nondelegable one: Delaski v. Northwestern 
Imp. Co., 61 Wash. 255, 112 Pac. 341. 


The provisions of the coal mine act of 


1888, page 41, section 15, or a lim- 


ited to “violations of this act” not 
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superseded has no application to later acts 
on this subject: Delaski v. Northwestern 
Imp. Co., 61 Wash. 255, 112 Pac. 341. 


§ 7394. 

This section, providing that the owner 
shall send down into the mine to be de- 
livered at the working place sufficient 


GENERAL STATUTES. 


ject of “coal mines,” relating particularly 
to the extra-hazarde of that business, has 
no application to p ing tunnels in 
which no coal was being mined and which 
was not part of a coal mine, the language 
indicating that the legislature had in mind 
the extra-hazards peculiar to coal mining: 
Hemmingson v. Carbon Hill Coal Co., 62 
Wash, 28, 112 Pac. 1111. 


timbers and props, in the act on the sub- 


§ 7402-1. Powder and Other Explosives—Distributing Magazine—Penalty. 

Each person, firm or corporation engaged in coal mining, requiring the 
use of powder or other explosives, shall provide (subject to the approval of 
the state mine inspector), at or near the entrance of each coal mine operated, 
at some suitable place near such work, a suitable distributing magazine for 
the storage of such powder or other explosives. There shall be posted upon 
such magazine a notice, printed in letters not less than three inches in height, 
that such magazine contains explosives. No person shall store or keep in any 
magazine mentioned in this section any powder or other explosive in excess of 
one ton. In the case of coal mines such powder or other explosive shall be 
issued daily in quantities not to exceed the average used by each workman in 
one day, in proper receptacles. Any person or corporation violating or fail- 
ing to comply with the provisions of this section shall be guilty of a gross mis- 
demeanor. [L. 11, p. 336, § 1. 


§ 7402-2. Quantity of Powder Stored. 

Any person who shall store or keep any powder or other explosive in a 
quantity greater than one pound in any occupied dwelling-house or residence 
or in any outhouse appertaining thereto within three hundred feet of any 
dwelling shall be guilty of a misdemeanor. [L. 11, p. 336, § 2.] 
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TITLE LX. 
MUNICIPAL CORPORATIONS. 


CHAPTER II. 
BOUNDARIES, ANNEXATION, ETC. 


§ 7443. 


The boundaries of cities are extended 
by this section, and hence authorizes the 
levy of city taxes upon property situated 
within the extended limits: Pacific Am- 
erican Fisheries v. Whatcom County, 69 
Wash. 291, 124 Pac. 905. 

An act extending the boundaries of all 
cities to the middle of navigable waters 
adjacent to their boundaries is not viola- 
tive of the constitutional provisions in- 
hibiting the incorporation or alteration of 
cities by special laws, or the enactment 
ot any private or special laws granting 
corporate powers or privileges: Pacific Am- 
erican Fisheries v. Whatcom County, 69 
Wash. 291, 124 Pac. 905. 

The title, an act extending the powers 
and jurisdiction of cities into the navigable 
waters adjacent to their boundaries, suffi- 
ciently expresses the purpose of the act to 
extend the boundaries of the city for all 
urposes: Pacific American Fisheries v. 

'hatcom County, 69 Wash. 291, 124 Pac. 
905. 

As to navigable rivers as boundaries, see 
note in 10 Am. Dec. 385. 


8 7444. 

Under the general election laws which 
require the division of a county into elec- 
tion precincts and the designation of one 


voting place in each precinct, and which 
make residence within the precinct a neces- 
sary qualification of an elector, a city 
election for the annexation of territory 18 
void where no voting places were desig- 
nated in several of the precincts, since 
the electors therein were thereby dis- 
franchised: Wilton v. Pierce County, 61 
Wash. 386, 112 Pac. 386. 

As to irregularities in respect of estab- 
lishing election districts, see note in 90 
Am. St. Rep. 49. 

Where an ordinance for the annexation 
of an adjoining city provided that no prop- 
erty within either former city shall ever 
be taxed for any portion of any prior in- 
debtedness of the other, and after an- 
nexation the city passed an ordinance mak- 
ing an appropriation out of its general fund 
“for the purpose of retiring certain out- 
standing warrants” of the annexed terri- 
tory, and it appears from the ordinance 
that it was not the intention to extinguish 
the indebtedness or retire the warrants so 
as to relieve the property, but to refund 
them by a bond issue, the actual payment 
of the warrants of the annexed city with 
such funds did not extinguish the indebted- 
ness as a charge against the property in 
the annexed city; and the issuance of 
funding bonds chargeable on such prop- 
erty was authorized: Fisher v. Seattle, 55 
Wash. 396, 104 Pac. 655. 


CHAPTER V. 
CLASSIFICATION. 
§ 7479. act until 3 ne annual municipal elec- 
tion and officers of the new corporation are 
Bee notes to § 7507. elected and qualified: State ex rel. Syl- 
vester v. Superior Court, 64 Wash. 594, 117 
§ 7488. Pac. 487. 


After a town of the first class is raised 
to a city of the third class, the councilmen 
of the old corporation continue to act and 
have power to pass ordinances until the 
organization of the new corporation by the 
election and qualification of new officers 
at the next general election, pursuant to 
the provisions of this section and section 
7489, providing that the old officers shall 


As to continuity of existence of munici- 
pal council, see note in Ann. Cas. 1912D, 
269. 

As to who are city officers, see note in 14 
L. R. A. 646. 

As to power of public officers to contract 


so as to bind their successors, see note in 
16 L. R. A. 257. 
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CHAPTER VII. 
CITIES OF FIRST CLASS, GENERAL PROVISIONS. 


§ 7498-1. Powers of Cities of First Class. 
The form of the organization and the manner and mode in which cities of 
the first class shall exercise the powers, functions and duties which are or may 


be given by law to such cities, with respect to their own government shall be as 
provided in the charters thereof. [L. 11, p. 54,§1.] 


§ 7493-2. Recall of Elective Officers. 

Any such city may provide in its charter for the recall of elective officers 
and for direct legislation by the people upon any matter within the scope of 
such powers, functions or duties of any such city by the initiative and referen- 


dum. [L. 11, p. 54, § 2.] 


§ 7493-3. Act Applies to Any Charter. 
This act shall apply to any charter of any such city heretofore adopted 


or approved by the electors thereof at an election duly held. 


p. 54, $ 3.] 


§ 7494. 


Charters adopted by cities of the first 
class are subject to and controlled by 
general] laws, and this is the only constitu- 
tional restriction therein: Walker v. Spo- 
kane, 62 Wash. 312, Ann. Cas. 1912C, 994, 
113 Pac, 775. 

The only limitation on the powers of a 
city government to enact laws through the 
medium of a charter is that they shall be 
in accordance with general laws, and a 
charter establishing the commission form 
of government, with the initiative, referen- 
dum, and recall does not violate any statu- 
tory law: Walker v. Spokane, 62 Wash. 312, 
Ann. Cas. 1912C, 994, 113 Pac. 775. 

As to right of municipality to adopt 


commission form of government, see note 


in Ann. Cas. 1912C, 999. 

As to initiative and referendum, see note 
in 11 L. R. A., N. S., 1092. 

Under constitution, article 11, section 10, 
authorizing a city of twenty thousand in- 
habitants to frame a charter for its own 
government, consistent with and subject 
to the laws of the state, a city mav, sub- 
ject to such limitation, adopt the initiative 
and referendum plan of government: Har- 
tig v. Seattle, 53 Wash. 432, 102 Pac. 408. 

As to constitutionality of initiative and 
referendum provisions in municipal char- 
ters, see note in 11 Ann. Cas. 920. 

The question of the necessity of holding 
an election to choose freeholders to frame 
a city charter at an earlier time than one 
year in the future is usually a political 
question not susceptible of proof in a court: 
State ex rel. Lambert v. Superior Court, 59 
Wash. 670, 110 Pac. 622. 


[L. 11, 


§ 7498. 


The amendment to the eity charter of 
Seattle creating a municipal plans commis- 
sion, does not violate constitution, article 
11, section 10, guaranteeing local self- 
government, in that part of the members 
of the commission are to be appointed by 
associations, clubs, and public service cor- 
porations, some of which are nonresidents 
of the state and of the United States, 
since the commissioners are all required to 
be citizens of the city, and are appointive, 
not elective, officers, with only advisory 
powers, whose plans are to be submitted 
to a vote of the people, and no legislative 
authority is delegated to it: Bussell v. 
Gill, 58 Wash. 468, 137 Am. St. Rep. 1070, 
108 Pac. 1080. 

Such amendment is not objectionable by 
reason of conferring authority upon the 
commission to approve vouchers for all ex- 
penditures incurred, and requiring the 
comptroller to issue warrants to be paid 
out of the municipal plans commission 
fund, raised by a tax levy therefor: Bus- 
sell v. Gill, 58 Wash. 468, 137 Am. St. Rep. 
1070, 108 Pac. 1080. 

Such amendment does not violate consti- 
tution, article 1, section 12, providing that 
no law shall grant special privileges to 
any citizen or class of citizens, in that cer- _ 
tain designated associations and corpora- 
tions are granted the privilege of parti- 
cipating in the selection of the commission, 
since the right simply of recommendation 
is not such a right or privilege as comes 
within the prohibition of the constitution: 
Bussell v. Gill, 58 Wash. 468, 137 Am. St. 
Rep. 1070, 108 Pac. 1080. 
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As to the providing by a municipal cor- 
poration for a commission to act as agent, 
see note in 137 Am. St. Rep. 1076. 

An election to choose fifteen freeholders 
to prepare a new city charter for cities of 
the first class, under this section, must be 
called by the city council within a reason- 
able time after due petition therefor is 
filed, in view of the failure of the statute 
to fix the time, and of section 7499, re- 
quiring the proposed charter to be sub- 
mitted at an election to be called “imme- 
diately”; hence, the provision of section 
7502 that the election may be general or 
special only vests in the council a discre- 
tion to fix upon the next general election 


in case the same is to occur within a rea-. 


§ 7502-1. Canvass of Returns. 


$$ 7498—7507 


sonable time: State ex rel. Lambert v. Su- 
perior Court, 59 Wash. 670, 110 Pac. 622. 


Where a city council is petitioned on 
May 24th to call an election to choose fif- 
teen freeholders to prepare a new city 
charter, under this section, it is an abuse 
of discretion for the city council to fix the 
date therefor upon the next general elec- 
tion to be held on the first Tuesday of 
May, 1911; and mandamus lies to compel 
the council to fix upon a reasonable time: 
State ex rel. Lambert v. Superior Court, 
59 Wash. 670, 110 Pac. 622. 


§ 7502. 
See notes to § 7498. 


Within five (5) days after the date of any general or special municipal 
election in any city of the first class, the legislative body of any such city shall 
convene at the hour fixed by its rules for regular meetings and shall open and 
canvass the returns of such election and shall declare and certify the result of 


such election. IL. ’11, p. 110, §1.] 


§ 7502-2. No Change in Charters. 


Nothing herein shall be deemed to affect any provision now or hereafter 
incorporated in any charter or ordinances of any such city providing a manner 
for the canvass of, and declaration of the result of, the votes cast at such elec- 


tions. 


§ 7504. 
See notes to § 7517. 


This section, authorizing electors of 
Cities of the first class to frame and adopt 
a city charter, does not repeal section 7517, 
providing that the legislative powers of 
such city shall be vested in a mayor and 
city council, although it modifies and grants 
larger and more extensive legislative powers 
than those granted by section 7517: Walker 
v. Spokane, 62 Wash. 312, Ann. Cas, 1912C, 
994, 113 Pac, 775. 


§ 7507. 
See notes to § 6264. 


The city council of Seattle has exclusive 
power to license the sale of liquor without 
submitting the question to a vote of the 
people under the initiative and referendum 
amendment to the charter of the city cover- 
ing “any ordinance dealing with any mat- 
ter within the realms of local affairs or 
Municipal business,” and under the con- 
current amendment No. 11, especially con- 
ferring upon the city council the power to 
license and regulate the sale of liquor, 
since special concurrent laws obtain as 
against a conflicting general law: Hartig v. 
Seattle, 53 Wash. 432, 102 Pac. 408. 

As the power to “regulate” the sale of 
intoxicating liquor implies the power of 


[L. 11, p. 111, § 2.] 
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partial prohibition, an anti-treating ordi- 
nance prohibiting the sale of intoxicating 
liquor in licensed saloons to be drunk on 
the ear by any other person than the 
one buying the same is within the power 
conferred by this section: Tacoma v. 
Keisel, 68 Wash. 685, 40 L. R. A., N. S., 
757, 124 Pac. 137. 


An ordinance having for its purpose the 
prohibition of treating in licensed saloons 
is not an unreasonable regulation of the 
liquor traffic, under the power to regulate 
such traffic and to make regulations neces- 
sary for the preservation of public moral- 
ity, the decision of the city authorities 
being controlling upon the courts unless 
the unreasonableness of the ordinance is 
free from doubt: Tacoma v. Keisel, 68 
8 685, 40 L. R. A., N. S., 757, 124 Pac. 

7 


As to the police powers of munieipalities 
with reference to the regulation of liquor 
dealing, see note in 114 Am. St. Rep. 298. 


The maintenance by a social club of a 
room wherein to furnish liquors to mem- 
bers to be drunk on the premises is the 
conducting a barroom, within the mean- 
ing of an ordinance regulating the liquor 
business and barrooms, especially where 
the law makes drugstores the only excep- 
tion: Spokane v. Baughman, 54 Wash, 315, 
103 Pac. 14. 


§ 7507 


The serving of intoxicating liquors by a 
social club exclusively to its members, and 
not for profit, at a price fixed by the club, 
which is charged to the account of the 
members, is a sale within the meaning of 
an ordinance to regulate the sale of liquors 
and prohibiting their sale without first 
obtaining a license, since the matter of 
making a profit is immaterial and the 
principal object of the law is regulative: 
Spokane v. Baughman, 54 Wash. 315, 103 
Pac. 14. 

As to statutes regulating liquor dealing 
in cities, and the application to social 
clubs, see note in Ann. Cas. 1912A, 1088. 

As to what is a “hotel” within the 
meaning of laws regulating the sale of 
liquors, see note in Ann. Cas. 1913B, 1030. 

The legislature may delegate to cities 
and towns, as a revenue measure, the 
power to license peddlers: McKnight v. 
Hodge, 55 Wash. 289, 40 L. R. A., N. S., 
1207, 104 Pac. 504. 

As to who is a “peddler” within a licens- 
ing statute or ordinance, see note in Ann, 
Cas, 1912D, 1289. 

Police power to regulate the frequency 
of street-car service is conferred upon a 
city bv constitution, article 11, section 11, 
providing that a city may enforce police 
regulation not in conflict with general 
law, and this section, subdivision 9, au- 
thorizing the city to contro] its streets and 
regulate the operation of street railroads, 
and subdivision 36, granting it the right 
to provide for the punishment of practices 
daggerous to the public safety and to make 
necessary regulations for public health, 
peace and order, and punish persons violat- 
ing any of the ordinances: Tacoma v. Bout- 
elle, 61 Wash. 434, 112 Pac. 661. 

As to regulating by municipality of 
routing of street railways, see note in Ann. 
Cas. 1912B, 1024. 

As to power of municipality to require 
street-cars to stop at certain points, see 
note in 17 Ann. Cas. 552. 


An ordinance granting a franchise to 
maintain a wharf commencing at the foot 
of a street and extending along the line of 
the street extended into tide water is not a 
franchise to use a public street: State ex 
rel. Port Angeles v. Morse, 56 Wash. 654, 
106 Pac. 147. 

As to grant by municipality to in- 
dividual of use of street for private pur- 
pose, see note in 125 Am. St, Rep. 346. 


An ordinance purporting to grant a fran- 
chise to maintain a wharf on cify water- 
front property for a term of years, reserv- 
ing rent and right of re-entry, is a lease 
and not a franchise, and the remedy of 
the city for nonpayment of rent is by an 
ordinary action, and not by quo warranto 
for usurpation of a franchise: State ex rel. 
Port Angeles v. Morse, 56 Wash. 654, 106 
Pac. 147. 

As to lease as quasi franchise, see note 
in 35 Am. St. Rep. 402. 
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A city of the first class is not authorized 
to grant a franchise to a railroad company 
to encroach upon or use a material portion 
of a city street to the exclusion of the 
public therefrom: State ex rel. Schade 
Brewing Co. v. Superior Court, 62 Wash. 
96, 113 Pac. 576. 


Power to grant to a railroad company 
the right to tunnel under, and use land 
under, the surface of the street, does not 
include the right to grant the exclusive 
use of part of a street for the purpose of 
descending to the grade under the street: 
State ex rel. Schade Brewing Co. v. Su- 
perior Court, 62 Wash. 96, 113 Pac. 576. 


Power to alter streets, change grades, 
and exercise general control over streets 
does not include the power to surrender 
the use of any part of the surface thereof: 
State ex rel. Schade Brewing Co. v. Su- 
perior Court, 62 Wash. 96, 113 Pac. 576. 

Power to authorize the location of a 
railroad “in” a street does not imply or 
mean power to grant an exclusive right to 
use the street: State ex rel. Schade Brew- 
ing Co. v. Superior Court, 62 Wash. 96, 113 
Pac. 576. 

As to the general nature and kinds of 
franchises, see note in 131 Am. St. Rep. 
862. 

As to use of street, by railroad, see notes 
in 1 L. R. A. 493 and 8 L. R. A. 453. 

As to power of municipality in the 
absence of express legislative authority to 
grant street franchises, see note in 22 L. 
R. A., N. S., 925. 

A railroad franchise in city streets, 
granted by ordinance, may be forfeited by 
a resolution of the city council, in the ab- 
sence of statutory or charter provisions 
requiring the forfeiture to be by ordi- 
nance: State ex rel. Sylvester v. Superior 
Court, 60 Wash. 279, 111 Pac. 19. 

As to liability of municipality for in- 
jury due to improper use of street which 
it has expressly permitted, see note in 9 
Ann, Cas. 828. 

The power conferred upon the legislative 
authority of municipal corporations to 
grant franchises for the use of the streets 
is purely legislative and cannot be con- 
trolled by the courts: Ewing v. Seattle, 
55 Wash. 229, 104 Pae. 259. 

As to judicial inquiry into motives 
prompting enactment of legislative ordi- 
nance, see note in Ann. Cas, 1912A, 1236. 

As to obligation on municipality to im- 
pose conditions when consenting to occupa- 
tion of street by railroad, see note in 36 
L. R. A. 33. 

The right to occupy a public street to 
the exclusion of the public cannot be 
granted to a railroad company by a city, 
under this section, providing that the city 
may authorize the rae and construc- 
tion of any railroad in any street and pre- 
scribe the terms; nor under section 7479, 
granting 1 the same powers to 
cities of the first class by an act entitled 
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an act granting “additional authority” as 
to the location of railroads, in, along, 
Over or across any street, which act regu- 
lates the granting of franchises for such 
use of the streets without giving any ma- 
terial additional powers: State ex rel. 
Schade Brewing Co. v. Superior Court, 62 
Wash. 96, 113 Pac. 576. 

As to obstruction of street as a nuisance, 
see note in 1 Am. St. Rep. 840. 

A city of the first class has authority to 
construct in a city street extending to 
deep water across the harbor area, between 
the inner and outer harbor lines, a gridiron 
wharf for use as a public landing and con- 
venience to navigation in connection with 
the use of the street, under its general 
powers conferred by this section, provid- 
ing that it may construct and maintain 
public landing places, wharves, and docks, 
and extend its streets across tide lands 
and harbor areas in such manner as will 
best promote the interests of commerce: 
Chlopeck Fish Co. v. Seattle, 64 Wash. 315, 
117 Pac. 232. 

As to right of municipality, in absence 
of statute, to erect free wharf at point 
where street abuts upon waterfront, see 
note in 14 Ann. Cas. 1135. 

This seetion, subdivision 5, granting to 
a city power to issue bonds in place of, 
or to supply means to meet maturing 
bonds or for the consolidation or funding 
of bonds, does not authorize a city, upon 
the issuance of bonds, to pay for a public 
improvement costing eight hundred and 
seventy-five thousand dollars, to issue ad- 
ditional bonds in the sum of one hundred 
and twenty-five thousand dollars to be 
placed in a sinking fund and preserved 
inviolate for fifty years for the purpose of 


§ 7507-1. Power to Lease Wharf Privileges. 


§§ 7507—7517 


redeeming and paying the other bonds 
then to become due, since a sinking fund 
is to be e pce to the extinguishment of 
a principal debt and cannot be created as 
part of the debt itself: Murphy v. Spo- 
kane, 64 Wash. 681, 117 Pac. 476. 

As to municipal bonds and upon what 
their validity depends, see note in 51 Am. 
St. Rep. 823. 

This section, authorizing a city to open, 
establish, grade and plank streets and 
other public places, and to construct and 
keep in repair bridges, authorizes the city 
to construct a bridge or elevated roadway: 
Knickerbocker Co. v. Seattle, 69 Wash. 
336, 124 Pac. 920. 

Under this section, providing that a city 
may authorize or prohibit the maintenance 
of a railroad in streets and prescribe the 
conditions thereof, the granting of a fran- 
chise to a public service railway corpora- 
tion to cross a street at a specified height, 
and changes of street grades in the vi- 
einity to meet the necessities of the rail- 
road grade, are for a public use, notwith- 
standing that the railroad company agreed 
to pay all condemnation awards against the 
city: Spokane v. Thompson, 69 Wash. 650, 
126 Pac. 47. 

A retail liquor license is property which 
passes to eager representatives on the 
death of the holder, as against third per- 
sons unlawfully converting the same to 
their own use, where the city charter and 
ordinances provides for transfers by and 
with the consent of the city council or to 
bona fide purchasers: Jaffe v. Pacific Brew- 
ing & Malting Co., 69 Wash. 308, 124 Pac. 
1122. 

As to liquor license as asset, see note in 
4 L. R. A., N. S., 626. 


The legislative authorities of any eity of the first elass in this state are 
authorized and empowered to rent or lease the whole or any part of any wharf 
or privileges thereon owned by such city, in such manner as may be prescribed 


by general ordinance, for periods not exceeding one year. 


§§ 7513-7516. 
Repealed. See L. 11, p. 481, § 71. 


§ 7517. 
See notes to § 7504. 


This section, vesting the legislative 
power of cities in a mayor and council, 
does not prevent the adoption of a charter 
providing for the initiative and referen- 
dum form of government, because it would 
be impliedly repealed thereby: Hartig v. 
Seattle, 53 Wash. 432, 102 Pac. 408. 

The initiative and referendum plan of 
government adopted pursuant to constitu- 
tion, article 11, section 10, authorizing 
a city to frame its own charter, is not in- 
consistent with this section, vesting the 


[L. 11, p. 338, 8 1.] 


legislative power of cities in a mayor and 
council, since such section applies only to 
powers provided for in the charter: Har- 
tig v. Seattle, 53 Wash. 432, 102 Pac. 408. 


A provision in a city charter adopted 
by a city of the first class under con- 
stitution, article 11, section 10, for the 
recall of a city councilman is authorized 
by this section providing that the city 
council shall have the powers, and shall be 
elected at the times, in the manner, and 
for the terms prescribed in the charter: 
Hilzinger v. Gillman, 56 Wash. 228, 21 Ann. 
Cas. 305, 105 Pac. 471. 


Under this and the next section, and 
section 7504, providing that the voters may 
amend the charter in any matter within 
the realm of local affairs or municipal busi- 
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ness, a city may adopt the commission form 
of government vesting all legislative and 
executive power in five commissioners who 
shall constitute the council, one of whom 
shall be mayor, each to be in charge of an 
independent department, since the same 
does not go beyond the realms of local 
affairs and municipal business: Walker v. 
Spokane, 62 Wash. 312, Ann. Cas. 1912C, 
994, 113 Pac. 775. 

As to right of municipality to adopt the 
commission form of government, see note 
in Ann. Cas. 1912C, 999. | 
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This section, 1 that the legis- 
lative powers of cities of the first class 
shall be vested in a mayor and city council, 
without limiting or specifying his duties 
as an executive officer, does not imply that 
the mayor must be an officer possessed of 
the distinguishing characteristics of a 
mayor, or that he shall be an executive 
officer, since other mandatory provisions 
of the statutes are to the effect that he 
shall perform the duties prescribed by the 
charter: Walker v. Spokane, 62 Wash. 312, 
Ann. Cas. 1912C, 994, 113 Pac. 775. 


§ 7517-1. Recall of Elective Officials—Nomination of Candidates. 

Whenever any city of the first class has heretofore, or shall hereafter, in- 
clude in its city charter any provision for the recall of elective city officials, 
or any of them, at an election to be held for that purpose, if said charter pro- 
visions shall not specifically prescribe the method of nomination and placing 
the names of candidates upon the official ballot for use at said election, then 
and in that case, such candidates may be nominated in the following manner: 

By filing a certificate of nomination with the city comptroller or clerk of 
such city, signed by electors of said city equaling in number not less than five 
per cent of the total vote cast for the incumbent against whom the recall is 
directed, which said certificate of nomination shall be substantially in the fol- 
lowing form: 
| „ CERTIFICATE OF NOMINATION. ”’ 

We, the undersigned duly qualified citizens, voters and electors in and of 
the city of , In county, state of Washington, do hereby nominate 
, of county, Washington, engaged in the business, and whose 
address is as , candidate for the office of —— of the city of 
county, Washington to be voted for at a special election to be held 
in the city of on the day of „A. D. 19—. 

We hereby certify that we, and each of us, undersigned, do and have 
hereby made the foregoing nomination, and that the said nominee is a duly 
qualified elector and voter in and of said city, county and state. 


Name Residence Business Address Street Number. 


Provided, That said signatures need not be all appended to one paper. 
Each elector signing a certificate of nomination shall add to his signature his 
place of residence, including street and number, his business and address. 
Said certificate of nomination shall be filed with the city comptroller or clerk 
of said city, at least ten days before the election to be held, and when so filed 
the comptroller or city clerk shall put the name of the nominees or candidates 
upon the official ballot, and in all cases the name of the incumbent of the office 
against whom the recall election is directed shall be printed upon the said 
official ballot at the head of the list of names thereon, without any petition in 
his behalf, unless in writing he should notify the city comptroller or city clerk 
to the contrary, and all the names upon said official ballot shall be printed 
without party or political designation, And provided, Nothing in this act con- 
tained shall be held to prevent any city which had the right to make or amend 
its own charter from making and prescribing in such charter any provision for 
a system of nomination at recall elections which shall thereupon, control and 
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direct its city officials in the preparation of the official ballot for use at such 
elections. [L. 11, p. 1, §1.] 


§ 7517-2. Challengers for Recall Elections. 

Whenever any city has heretofore, or shall hereafter, include in its city 
charter any provision for the recall of elective city officials, or any of them, at 
an election to be held for that purpose, each candidate at such election shall 
have the right to designate a challenger or challengers at each polling place: 
Provided, however, That this act shall not affect the right to have or to be chal- 
lengers as otherwise provided by law. IL. 11, p. 7, § 1.) 


§ 7517-3. Rights and Privileges. 

Such challenger or challengers shall have the right to be within the poll- 
ing place as fully as the election officers and during the whole time the polls 
are open and until the ballots are all counted, including the right to examine 
the ballot-box before any ballot is deposited therein: Provided, however, That 
there shall be no more than one challenger for each candidate in a polling 
place at any one time. [L. 11, p. 7, § 2.] 


§ 7518. 
See notes to § 7517. 


CHAPTER VIII. 
FIRST CLASS CITIES, LOCAL ASSESSMENTS, 


§§ 7529-7578. 
Repealed. See L. 11, p. 481, § 71. 


§ 7529. 


A deficiency in the sums collected on a 
public improvement cannot be made up by 
a radical change in the plans, throwing 
a larger per cent of the cost of excavations 
upon owners excavating their own lots to 
street level by private contract, but only 
by apportionment upon all the property 
according to benefits: Atwood v. Smith, 64 
Wash. 470, 117 Pac. 393. 

As to assessment of cost of local im- 
provement made under municipal authority 
against abutting owner who had made im- 
provement on his own initiative, see note 
in 22 L. R. A., N. S., 877. 

A party is not estopped to question an 


invalid change in the plans for a public . 


improvement, when notified thereof by the 
contractor, where he did not mislead the 
contractor into the belief that he would 
assent, and shortly after notified him that 
the matter would be investigated before 
assent would be given: Atwood v. Smith, 
64 Wash. 470, 117 Pac. 393. 

As to change of ordinance requiring 
fire-escapes after compliance therewith, see 
note in 2 L. R. A., N. 8., 398. 

It is within the discretion of city au- 
thorities to make a public improvement 
wholly at the expense of the property 
benefited, instead of partly at the expense 
of the public; and the courts have no power 


to control such discretion: Powell v. Walla 
Walla, 64 Wash. 582, 117 Pac. 389. 

As to public improvements, and the as- 
sessment therefor by the front-foot rule, 


‘see note in 28 L. R. A., N. S., 1124. 


The judgment of municipal officers 
specially authorized to determine the 
amount of the benefits from a public im- 
provement and assess the same on 
specific property benefited is conclusive, 
and courts will not interfere unless it is 
so grossly excessive as to amount to a 
shee ge confiscation of the property: 

owell v. Walla Walls, 64 Wash. 582, 117 
Pac. 389. 

As to finality of decisions pertaining to 
local improvements, see note in 19 L. R. A., 
N. S., 382. 

As a publie park cannot be assessed for 
benefits from a street improvement, the 
courts will enjoin an improvement of 
streets by a city where part of the cost 
was assessed against a public park, and 
the city had already reached its constitu- 
tional limit of indebtedness: Powell v. 
Walla Walla, 64 Wash. 528, 117 Pac. 389. 

As to power of municipality to contract 
for periodical payments throughout term 
of years when aggregate payments exceed 
pe limit, see note in Ann, Cas, 1913B, 
177. 

A leasehold interest in state tide lands 
is assessable for local improvements under 
laws passed since the execution of the 
lease, since the common-law rule of an im- 
plied covenant in a lease that the lessor 
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shall pay the taxes has no application to a 
lease of public lands the fee of which is 
not subject to taxation: Trimble v. Seattle, 
64 Wash. 102, 116 Pac. 647. 

As to “owner” as including tenant for 
years, see note in Ann. Cas. 1912A, 456. 

Where a railroad company has a mere 
easement or right of way to maintain 
tracks in a street, it cannot be assessed 
for benefits from the improvement of the 
street, required to be assessed against 
abutting property benefited thereby, es- 
pecially where its franchise compelled it 
to make a substantial cash contribution 
toward the expense of the improvement: 
In re Westlake Avenue, 66 Wash. 277, 
119 Pac. 798. 

The franchise of a street railway is not 
assessable for benefits from a public im- 
provement from the fact that the company 
was benefited thereby: Spokane v, Curtiss, 
66 Wash. 555, 120 Pae. 70. 

As to liability of railroad right of way 
to assessment for local improvement, see 
notes in 2 Ann. Cas. 587; 12 Ann. Cas. 635; 
40 L. R. A., N. S., 935. 


§ 7532. 
Repealed. See L. 11, p. 481, § 71. 


In a proceeding to assess the benefits to 
property by reason of the condemnation 
of a public street through the tract, in 
which it appeared that a reasonable grade 
would require a cut, but no grade had been 
established, confirmation of the assessment 
without inquiry into the effect of the 
grade is error: In re South Shilshole Place, 
61 Wash. 246, 112 Pac. 228. 

The hearing in the superior court upon 
the confirmation of a city assessment“ roll 
for public improvements is ndt the trial 
of an action at law in which findings of 
fact are required: Brown v. Seattle, 57 
Wash. 314, 106 Pac. 1113. 

Under this section, providing that the 
city council shall confirm an assessment 
as corrected by resolution or ordinance, in 
conformity with the charter, a city council 
may confirm an assessment by resolution, 
although another ordinance provides that 
all orders of confirmation shall be by ordi- 
nance, since the power of the council de- 
pends upon the general law and the 
charter; hence an appeal from a resolution 
confirming an assessment is not premature: 
Real Estate Inv. Co. v. Spokane, 59 Wash. 
416, 109 Pac. 1057. 

Under this section, providing that the 
regularity, validity and correctness of a 
local assessment must be challenged when 
the roll is before the city council for con- 
firmation and all objections not so made 
are conclusively waived, and section 7533, 
providing that the assessment becomes con- 
clusive in all things upon all parties not 
appealing therefrom, an objection to an 
assessment in that it exceeds fifty per cent 
of the assessed valuation of the property, 
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in violation of the city charter, is waived 
if the objection is not made before the 
city council and appeal taken: Rucker 
Brothers v. Everett, 66 Wash. 366, 38 L. 
B. A., N. S., 582, 119 Pac. 807. 

As to nature of proceedings to collect 
improvement taxes, see note in 133 Am. St. 
Rep. 930. 


§ 7550. 
Repealed. See L. 11, p. 481, $71. 


This section, providing that on appeal 
from a decision of a city council upon the 
confirmation of an assessment, the appel- 
lant shall execute and file a bond, is suffi- 
ciently complied with to give jurisdiction 
of the appeal, where a bond purporting 
to be given in behalf of appellant “and 
others,” was signed by one of the ap- 
eg and a surety, the condition being 

road enough to hold the surety on ac- 
count of any of the appellants, and the 
notice of appeal being signed by the proper 
parties: Gerlach v. Spokane, 68 Wash. 589, 
124 Pac. 121. 

Upon appeal from an assessment, the ap- 
pellant cannot allege error in excluding 
evidence of benefits which was offered by 
a property owner not appealing: Gerlach v. 
Spokane, 68 Wash. 589, 124 Pac. 121. 


§ 7551. 
Repealed. See L. 11, p. 481, $ 71. 


Where the court reduced an assessment 
against the leasehold and charged part 
against the fee, the lessee cannot com- 
plain that the court had no power to 
Originate an assessment against the fee, 
the owner of the fee not complaining, ana 
this section, providing that the court on 
appeal may correct or modify the assess- 
ment: Seattle Mattress & Upholstery Co. 
v. Seattle, 69 Wash. 666, 125 Pac. 1013. 


§ 7552. 
Repealed. See L. 11, p. 481, § 71. 
See notes to § 7905. 


The assessments of benefits from a local 
improvement, made by the commission ap- 


. pointed for that purpose, will not be dis- 


turbed on appeal where there were differ- 
ences of opinion and confiicting evidence; 
and it is immaterial that the ownership 
of several lots was taken into considera- 
tion if the commission arrived at the cor- 
rect result: In re Elliott Avenue and Mil- 
waukee Street, Seattle, 54 Wash. 297, 103 
Pac. 20. 

As to appealable judgments and orders 
in eminent domain proceedings, see note 
in 16 Ann. Cas. 1004. 


An assessment ordered by the court 
against property benefited by a local im- 
provement will not be reduced as exces- 
sive unless the evidence so clearly pre- 
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ponderates against the finding as to indi- 
cate arbitrary action: Seattle v. Sylvester- 
Cowen Inv. Co., 55 Wash. 659, 104 Pac. 
1121. 

As to assessments that exceed benefits, 
see note in 28 L. R. A., N. S., 1172. 

A special assessment will not be disturbe ! 
as unequal or unjust, where it restS upon 
Opinion and the evidence is conflicting: In 
re Pine Street, Seattle, 57 Wash. 178, 106 
Pac. 755. 

The confirmation of a local municipal 
assessment will not be set aside upon ap- 
peal upon conflicting testimony evenly 

alanced, especially where there is nothin 
to indicate unfairness or partiality, an 
the city council spent much time in equaliz- 
ing the assessments: Brown v. Seattle, 57 
Wash. 314, 106 Pac. 1113. 

An assessment of benefits from the con- 
demnation of land for street extensions 
through unplatted property should be set 
aside for manifest abuse of discretion, 
where the commissioners assessed the un- 
platted property at about ten times as 
much as platted property, irrespective of 
its relation to the streets or the benefits 
received, arbitrarily assuming that the 
same was benefited greatly in excess of 
platted property; and it 1s an abuse of 
discretion for the trial judge to select com- 
missioners who will, or influence them 10, 
make such an assessment: In re Everett, 
61 Wash. 493, 112 Pac. 658. 


As to vacation of eminent domain pro- 


ceedings on account of misconduct of com- 
missioners, see note in 20 Ann. Cas. 711. 
An apportionment of benefits by the 
eminent domain commissioners will not be 
disturbed on appeal on the ground that it 
was not according to the benefits, where 
there was a diversity of opinions by the 
witnesses and the evidence was not suffi- 
cient to overcome the report: In re Jack- 
son Street, 62 Wash. 432, 113 Pac. 1112. 
The limits of a special assessment dis- 
trict fixed by the commission, and the 
amount taxed against the general fund, 
will not be disturbed on appeal, where the 
limits do not appear to be unreasonable 
and the entire cost might have been as- 
sessed against the property: In re Pine 
Street, Seattle, 57 Wash. 178, 106 Pac. 755. 


Upon an appeal from the confirmation of 
an assessment for a local improvement, 
findings as to the boundaries of the lands 
benefited, and the amount of the benefits, 
will not be disturbed in the absence of 
any abuse of discretion: In re Sixth Ave- 
nue West, Seattle, 59 Wash. 41, Ann. Cas. 
1912A, 1047, 109 Pac. 1062. 

Upon appeal from the confirmation of 
an assessment for a local improvement, 
where about half of the land was exempt, 


139 


$$ 7552—7573 


and the proportion appears of record, the 
supreme court will order a proportionate 
reduction: In re Sixth Avenue West, Seat- 
tle, 59 Wash. 41, Ann. Cas. 1912A, 1047, 
109 Pac. 1052. 

A notice of appeal from the confirmation 
of an assessment by a city council may be 
informal, and is sufficient if it is made to 
appear that the owner protests against the 
costs as excessive and disproportionate to 
the value of the property, and because the 
benefit is not in proportion to the cost, it 
only being necessary to clearly state tne 
grounds of the objection: Real Estate Inv. 
= v. Spokane, 59 Wash. 416, 109 Pac. 

57. 


§ 7571. 
Repealed. See L. 11, p. 481, $ 71. 


Where a city of the first class has pro- 
vided itself with a general plan for the 
improvement of streets, under the privi- 
leges so to do granted by section 7573, the 
restriction of section 7571, limiting assess- 
ments to fift r cent of the value of the 
land Heer bas no application, in view 
of the optional clause expressly authoriz- 
ing the city to “avail itself of this act, 
.... but it shall not be construed as a 
taking away” from such city any power 

ssessed under its charter or any state 
aw: Gerlach v. Spokane, 68 Wash. 589, 
124 Pac. 121. 

Under this section, a property owner 
cannot complain of an improvement the 
cost of which exceeds fifty per cent of such 
valuation, where no more than such fifty 
per cent is assessed against the benefited 
property and the balance is provided by 
the city from its general fund or other 
sources: Hapgood v. Seattle, 69 Wash. 497, 
125 Pac. 965. 

This section, limiting assessments for 
local improvements to fifty per cent of the 
valuation of the real estate within the 
improvement district, does not limit each 
assessment to fifty per cent of the value 
of each lot assessed, nor the total assess- 
ment to fifty per cent of the value of all 
the lots assessed; but the limit of the as- 
sessable cost is fixed by the total valua- 
tion of the real estate within the entire 
district, even if some of the property 
therein is not benefited and not subject to 
assessments: Hapgood v. Seattle, 69 Wash. 
497, 125 Pae. 965. 

As to waiver of objection that assessment 
exceeds the percentage limited by charter 
or statute, see note in 38 L. R. A., N. S., 
582. 


§ 7573. 
See notes to § 7571. 
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VIADUCTS, ETC., IN CITIES OF THE FIRST CLASS. 


§ 7579. Authorized—Contiguous Property Benefited may be Assessed. 

Any city of the first class shall have power to provide for the construc- 
tion, maintenance and operation upon public streets and upon the extensions 
and connections thereof over intervening tide lands to and across any harbor 
reserves, waterways, canals, rivers, natural watercourses and other channels, 
any bridges, drawbridges, viaducts, elevated roadways and tunnels or any 
combination thereof together with all necessary approaches thereto, with or 
without street railway tracks thereon or therein, and to make any and all 
necessary cuts, fills, or other construction, upon, in or along such streets and 
approaches as a part of any such improvement, and to order any and all work 
to be done which shall be necessary to complete any such improvement. The 
word ‘‘approaches’’ as used in this section shall include any arterial high- 
way or highways or street connecting with any such bridge, drawbridge, via- 
duct, elevated roadway or tunnel, or combination thereof, which are necessary 
to give convenient access thereto or therefrom from any portion of the im- 
provement district which may be specially benefited by such improvement and 
which is liable to assessment for such improvement. 

Whenever it is desired to pay the whole or any portion of the cost and 
expense of any such improvement by special assessments, the council or other 
legislative body of such city shall in the ordinance ordering such improvement 
fix and establish the boundaries of the improvement district, the property 
within which is to bear such assessment, which district shall include as near as 
may be, all the property specially benefited by sugh improvement. [L. 11, 
p. 493, §1.] 


§ 7580. Assessment District—Hearing. 

Any such improvement may be initiated by the city council, or other 
legislative body of such city, by a resolution, declaring its mtention to order 
such improvement, which resolution shall set forth the nature and territorial 
extent of such proposed improvement, shall specify and describe the bound- 
aries of such proposed improvement district and notify all persons who may 
desire to object thereto to appear and present such objections at a meeting of 
the council specified in such resolution and directing the board of public works, 
or other proper board, officer or authority of such city, to submit to such coun- 
cil at or prior to the date fixed for such hearing the estimated cost and expense 
of such improvement, and a statement of the proportionate amount thereof 
which should be borne by the property within the proposed improvement dis- 
trict, and a statement of the aggregate assessed valuation of the real property 
exclusive of improvements, within said district, according to the valuation last 
placed upon it for purposes of general taxation. Such resolution shall be 
published in at least two (2) consecutive issues of the official newspaper of 
such city, the date of the first publication to be at least thirty days prior to 
the date fixed by such resolution for hearing before such council. 

Upon such hearing, or upon any adjournment thereof, such council shall 
have power to amend, change, extend, or contract the boundaries of such 
proposed improvement district as specified in such resolution, and to consider 
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and determine all matters in relation to such proposed improvement, and, 
upon the conclusion of such hearing, or any adjournment thereof, shall have 
power by ordinance to order such improvement to be made and to adopt, fix 
and establish the boundaries of the improvement district. The action of such 
council in ordering such improvement, or in abandoning the same, and in 
fixing and establishing the boundaries of such improvement district shall be 
final and conclusive. Any such ordinance may be passed upon majority vote 
of the council or other legislative body of such city. Such ordinance may 
provide for the construction of such improvement in sections, the letting of 
separate contracts for each such section, and, in case the same is made in sec- 
tions, separate assessment-rolls to defray the cost and expense of any such 
section of such improvement may be prepared, and the amounts thereon 
appearing as finally determined, may be levied and assessed against real prop- 
erty within such improvement district. The provisions of law, charter and 
ordinance of any such city, relating to supplemental assessments, reassess- 
ments and omitted property shall be applicable to any improvement authorized 
in this act. 

The city council, or other legislative body of such city, shall by general 
ordinance, make provision for hearing any objections in writing, to any 
assessment-roll for such improvement filed with the city clerk or comptroller 
at a prior date to the hearing thereon. Any right of appeal to the superior 
court now provided by law to be taken from any local improvement assessment 
levied and assessed by any such city, may be exercised, within the time and 
in the manner therein provided, by any person so objecting to any assessment 
levied and assessed for any improvement authorized in this act. [L. 11, 
p. 494, § 2.] 


CHAPTER XI. 
SECOND CLASS CITIES. 


§ 7612-1. Publicity Fund in Cities of Less Than Eighteen Thousand 
Inhabitants. 

Any city of the second class under 18,000 inhabitants of the state of 
Washington is hereby empowered to create a special fund to be known as a 
publicity fund, to be used exclusively for exploiting and advertising the gen- 
eral advantages and opportunities of such city and vicinity. Whenever the 
city council or other governing body in any such city shall decide to create a 
publicity fund under this act, such council or governing body of such city 
shall do so by ordinance, and thereupon the council or other governing body 
of such city shall have authority to levy annually for the creation and main- 
tenance of such fund a special tax on all of the taxable property of such city, 
not exceeding two and one-half mills on the dollar of the assessed valuation 
of the taxable property of such city. All moneys derived from such tax levy 
shall be paid into such publicity fund and shall be devoted exclusively to the 
use herein stated, and shall be paid out only upon warrants drawn against 
the same and signed by at least two members of the publicity board herein- 
after provided for. [L. 13, p. 175, §1.] 


§ 7612-2.. Expenditures—Publicity Board. 
All expenditures from said fund shall be made under the direction of a 
publicity board of three members to be nominated by a recognized commercial 
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organization of such city, then appointed by the mayor and confirmed by the 
council or other legislative body of the city by two-thirds vote; the members 
of such board shall serve without remuneration and must be actual residents 
and voters in such city and property owners therein; and the recognized 
commercial organization herein referred to must be representative and public 
and devoted exclusively to the work usually devolving on such organizations, 
and must have no less than two hundred bona fide dues paying members, and 
must be incorporated under the laws of the state of Washington; if there be 
more than one organization meeting these qualifications in any city, then the 
oldest of such organizations shall be the one recognized within the meaning 
and provisions of this act. Members of the publicity board may be appointed 
in the manner herein provided any time after this act goes into effect and the 
first members appointed shall hold office until the second Monday in January 
following their appointment, or until their successors shall have been ap- 
pointed and qualified, and thereafter the members of such publicity board 
shall be appointed at the first regular meeting in December of the city council 
or other governing body of such city and the terms of office of such members 
shall be for one year beginning on the second Monday in January after their 
appointment and until their successors are appointed and qualified. Members 
of the board, duly appointed and confirmed, shall qualify prior to the begin- 
ning of their term by taking the oath of office and by giving a bond to the 
city in the sum of $1,000, conditioned upon the faithful performance of their 
duties. Any member of the board shall be removed by the mayor on request 
of the recognized commercial organization making the nomination, as herein- 
before stated, when it is shown that a majority vote of the entire membership 
of such recognized organization favoring such removal has been cast at any 
regular meeting of such organization. No part of said publicity fund shall 
ever be paid to any newspaper, magazine or periodical published within the 
city or county where such city is situated, for advertising or write-ups or for 
any other service or purpose whatsoever, and no part of such fund shall be 
expended for the purpose of making any exhibits at any fair, exposition or the 


like. [L. 13, p. 176, § 2.] 

§§ 7621-7634. owner of proceedings to condemn, see note 
Repealed. See L. 11, p. 481, § 71. ees SARs. arene an 

§ 7623. §§ 7656-7662. 
A complaint to enjoin an assessment for Repealed. See L. 13, p. 303, § 9. 

a street improvement in a city of the sec- 

ond class states a cause of action where it § 7656. 


is alleged that the city is proceeding to 
make the assessment without giving the 
plaintiff property owners notice or oppor- 
tunity for a hearing upon the equalization 
of the assessments, as required by this sec- 
tion, and that the city has included large 
sums not a part of the cost of the improve- 
ment and not properly chargeable to the 
property benefited, without an opportunity 
to be heard: Coats Shingle Co. v. Hoquiam, 
55 Wash. 690, 105 Pae. 141. 

As to validity of eminent domain statute 
which fails to provide for notice to land 
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Under constitution, article 4, section 1, 
vesting Judicial power in certain courts, and 
such inferior courts as the legislature may 
provide, and article 4, section 12, provid- 
ing that the legislature shall prescribe the 
jurisdiction and powers of such inferior 
courts, the legislature had power, by section 
7656, to create police courts in cities of the 
second class, and by section 7657, to con- 
fer on them jurisdiction of petit lar- 
ceny committed within the citv: State ex 
rel. Fugita v. Milroy, 71 Wash. 592, 129 
Pac. 384. 
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§ 7656-1. Police Courts—Establishment. 

A police court is hereby established in cities of the second class and those 
cities operating under and pursuant to the provisions of section 7670-1 to 
7670-24, which court shall always be open for business except upon non- 
judicial days, and upon such days may transact such business only as may 
be provided for by law. IL. 13, p. 301, §1.] 


§ 7656-2. Jurisdiction of—Limitation— Appeals. 

The police judge in such cities shall have exclusive jurisdiction over all 
offenses defined by any ordinance of the city, and all other actions brought 
to enforce or recover any license, penalty or forfeiture declared or given by 
any such ordinance, and full power to forfeit bail bonds and issue execution 
thereon, and full power to forfeit cash bail, and full power and authority to 
hear and determine all causes, civil or criminal, arising under such ordinances, 
and pronounce judgment in accordance therewith: Provided, That for the 
violation of a criminal ordinance, no greater punishment shall be imposed 
than a fine of one hundred dollars or imprisonment not to exceed thirty days, 
or by both such fine and imprisonment. In the trial of actions brought for 
the violation of any city ordinance, no jury shall be allowed. All eivil or 
criminal proceedings before such police judge and judgments rendered by 
him, shall be subject to review in the superior court of the proper county by 
writ of review or appeal. The procedure, in case of appeal or by writ of re- 
view, shall be in accordance with the provisions now governing appeals in 
justice’s courts as near as may be. [L. 13, p. 302, § 2.] 


§ 7656-3. Process. 

All eriminal process issued by such police judge shall be in the name of 
the state of Washington, and run throughout the state, be directed to the chief 
of police, marshal, or other police officer of any city, or to any sheriff or con- 
stable in the state, and shall be served by him. [L. 13, p. 302, $ 3.] 


§ 7656-4. Prosecutions—Venue. 

All prosecutions for the violation of any city ordinance shall be conducted 
in the name of the city, and may be upon the complaint of any person, and 
no change of venue shall be allowed from the police judge of such cities in 
action brought for the violation of city ordinances. [L. 13, p. 302, § 4.] 


§ 7656-5. Costs and Fees. 

In all civil and criminal actions arising from the violation of city ordi- 
nances tried by such police judge, he shall charge up as costs in each case the 
same fees as are charged by justices of the peace for like services in every 
action. All fees so charged and collected by, and all fines and forfeits paid 
to such police judge shall belong to, and be paid over by him weekly to the 
city treasurer, who shall issue his receipt therefor. [L. 713, p. 302, § 5.] 


§ 7656-6. Supplies—Reports. 

The governing body of the city shall furnish for use of the police court, 
all necessary dockets, books of record, blanks and blank forms which are 
deemed necessary to the proper administration of said court. The police judge 
shall, the last Saturday of each month, make a full report of all cases tried in 
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his court for that month in which the city may be interested and file the same 
with the city clerk. [L. 13, p. 303, § 6.] 


§ 7656-7. Absence—Police Judge Pro Tempore. 

In the event of the police judge’s inability to act, or during any tempo- 
rary absence, or if he should be disqualified, the mayor shall appoint from 
among the practicing attorneys and qualified electors of the city, a police judge 
pro tempore, who, before entering upon the duties of such office, shall take 
and subscribe an oath as other judicial officers, and while so acting, he shall 
have all the power of the police judge: Provided, however, Such appointment 
shall not continue for a longer period than the absence or inability of the police 


judge. 


p. 303, § 7.] 


Such police judge pro tempore shall receive compensation for such 
services at the rate of five dollars per day, to be paid by the city. 


[L. 13, 


§ 7656-8, Must be Attorney—Election. 
No person shall be eligible to hold the office of police judge who is not a 


practicing attorney under the laws of this state. 


In all cities of the second 


class, except such as have a commission form of government, a police judge 
shall be elected annually at the general municipal election and shall hold his 


office until his successor is elected and qualified. 


§ 7657. 
Repealed. See L. 713, p. 303, § 9. 


This section, expressly conferring on po- 
lice courts jurisdiction of petit larceny 
committed in the city, and limiting the 
jurisdiction in the case of misdemeanors to 
those punishable by fine not exceeding five 
hundred dollars, or by imprisonment not 
exceeding six months, does not oust the 
court of jurisdiction im the case of petit 


[L. 13, p. 303, 8 8.] 


larceny upon a subsequent change of pen- 
alty: State ex rel. Fugita v. Milroy, 71 
Wash. 592, 129 Pac. 384. 


§ 7664. 
Repealed. See L. 13, p. 303, § 9. 


§ 7666. 
Repealed. See L. 13, p. 303, § 9. 


CHAPTER XI-A. 
COMMISSION FORM OF GOVERNMENT. 


§ 7670-1. Population for Commission Form of Government. 

Any city, now or hereafter, having a population of two thousand five 
hundred and less than twenty thousand, as shown by the last state or 
federal census or by any special census taken by the city in the manner pre- 
scribed in section 7485, Remington and Ballinger’s Annotated Codes and 
Statutes of Washington, may become organized as a city under the provisions 


of this act by proceeding as hereinafter provided. 


A city charter establishing tne commis- 
sion form of government, with the initiative, 
referendum, and recall, does not abolish 
the republican form of government guaran- 
teed by article 4, section 4, of the federal 
constitution, since the guaranty applies 
only to the state governments, and means 
only a representative form of government 
subject to the will of the people: Walker 
v. Spokane, 62 Wash. 312, Ann. Cas. 1912C, 
994, 113 Pac. 775. 


[L. 11, p. 521, § 1.] 


Constitution, article 2, section 28, subdi- 
vision 8, prohibiting the enactment of spe- 
cial laws to incorporate any city or amend 
a city charter, is not violated by this section 
authorizing the cities of a specified popula- 
tion to adopt the commission form of city 
government: State ex rel. Hunt v. Tausick, 
64 Wash. 69, 135 L. R. A., N. S., 802, 116 
Pac. 651. 

This section, authorizing cities having a 
population of two thousand five hundred and 
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less than twenty thousand to adopt the com- 

mission form of city government, does not 

' restrict its application to any particular cit 
or special territory, as the court takes judi- 
cial notice that there are many cities within 

the limitation: State ex rel. Hunt v. Tau- 
sick, 64 Wash. 69, 35 L. R. A. 802, 116 Pac. 
651. 


Laws of 1911, page 521, authorizing the 
' adoption of the commission form of city 
government, is not an unwarranted delega- 
tion of legislative power, in violation of 
constitution, article 21, section 1, since it 
' is complete in itself and may properly leave 
to a local board the determination of when 
or whether it will go into operation: State 


8 7670-2. Petition—Election. 
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ex rel. Hunt v. Tausick, 64 Wash. 69, 35 
L. R. A., N. S., 802, 116 Pac. 651. 

this section is not unconstitutional be- 
cause of its optional features: State ex rel. 
Hunt v. Tausick, 64 Wash. 69, 35 L. R. A., 
N. S., 802, 116 Pac. 651. 

This section does not violate constitution, 
article 11, section 10, requiring classifica- 
tion of cities by general laws in proportion 
to population, although it creates a new 
classification for this purpose within the old 
classes, since the constitution does not re- 
quire uniformity of general laws relativ 
to municipal corporations, and the act is 
general and of uniform operation: State ex 
rel. Hunt v. Tausick, 64 Wash. 69, 35 L. 
R. A., N. S., 802, 116 Pac. 651. 


Upon petition of electors equal in number to twenty-five per centum of 


the votes cast for all candidates for mayor at the last preceding city election 
of any such city, the mayor shall by proclamation, submit the question of 
organizing as a city under this act at a special election to be held at a time 
specified therein, and within sixty days after said petition is filed. If said 
plan is not adopted at the special election called, the question of adopting 
said plan shall not be resubmitted to the voters of said city for adoption within 
two years thereafter. 

At such election the proposition to be submitted and printed on the ballot 
shall be: ‘‘Shall the proposition to organize the city of (name of city), under 
chapter (naming the chapter containing this act) of the acts of the twelfth 
legislature of the state of Washington, be adopted?“ and there shall be printed 
on the official ballots of said election the above proposition, followed by the 
words: | 

For organization as a city under commission Ti 

„Against organization as a city under commission ——-’’ and the election 
thereupon shall be conducted, the vote canvassed, and the result declared in 
the same manner as provided by law in respect to other city elections. If the 
majority of the votes cast shall be in favor thereof, the city shall proceed to 
the election of a mayor and two commissioners, as hereinafter provided. [L. 
11, p. 521, § 2.] 


This section is not void in that constitu- 
tion, article 11, section 10, authorizes exist- 
ing cities to become organized under gen- 
eral laws whenever a majority of the 
electors voting at a general election shall 
so determine, since the provision for a 
“special” election may be rejected as sur- 
plusage and the election held at the city’s 
general election; neither does the constitu- 
tional provision make general the election 
held for such purpose, but merely fixes the 
time for holding it: State ex rel. Hunt v. 
Tausick, 64 Wash. 69, 35 L. R. A., N. S., 
802, 116 Pac. 651. 

This section, authorizing the adoption of 
a commission form of city government, and 


leaving in force all existing laws not incon- 
sistent with the act, is not violative of con- 
stitution, article 2, section 37, providing that 
no act shall be revised or amended without 
reference to its title, setting forth the 
amended section in full, and section 38, pro- 
viding that amendments shall not be allowed 
which shall change the scope or object of the 
bill, since those sections of the constitution 
do not apply to the modification of existing 
laws by acts complete in themselves or by 
supplemental acts not altering the original 
act: State ex rel. Hunt v. Tausick, 64 
Wash. 69, 35 L. R. A., N. S., 802, 116 Pac. 
651. 
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§ 7670-3. Time for Holding Elections. 

All regular elections under this act shall be held triennially on the first 
Monday in December, at which time there shall be elected a mayor and two 
commissioners who, together, shall constitute and be known as the City Com- 
mission, and who shall serve for a term of three years and until their suc- 
cessors shall be elected and qualified: Provided, That the first election here- 
under shall be held within sixty days after the adoption of the proposition to 
organize under this act as provided for herein: And provided further, That 
the commission elected at the first election shall serve until the third Monday 
in December following such first election, and for three years thereafter. 
[L. 11, p. 522, § 3.] 


§ 7670-4. Application of Act—Effect of Change. 

All existing laws governing cities of the second class or applicable thereto, 
not inconsistent with the provisions of this act, shall apply to and govern cities 
organized under this act. All by-laws, ordinances and resolutions lawfully 
passed and in force in any such city under its former organization shall remain 
in force until altered or repealed under the provisions of this act. The terri- 
torial limits of such city shall remain the same as under its former organiza- 
tion, and all rights and property of every description which were vested in 
any city under its former organization, shall vest in the same under the organ- 
ization herein contemplated, and no right or liability either in favor of or 
against it, existing at the time, and no suit or prosecution of any kind, shall 
be affected by such change unless otherwise provided for in this act. [L. 11, 
p. 522, § 4.] 


§ 7670-5. Vacancy—How Filled. 

If any vacancy occurs in the city commission the remaining members of 
said commission shall, by appointment, fill such vacancy for the unexpired 
term. 

All of said officers shall be nominated and elected at large. They shall 
qualify and their terms of office shall begin on the second Monday after their 
election. The terms of office of the mayor or councilmen or aldermen of such 
city under the former organization shall terminate at the beginning of the term 
of office of the city commission elected under the provisions of this act, and the 
terms of office of all other officers of such city under such former organization, 
except as hereinafter provided, shall terminate as soon as the commission 
shall by resolution declare. [L. 11, p. 523, § ö.] 


§ 7670-6. Bond of Commissioners. 

Each member of the city commission shall, before qualifying, give a good 
and sufficient bond to the city in a sum equivalent to five times the amount of 
his annual salary, conditioned upon the faithful performance of the duties 
of his office, which said bond shall be approved by a judge of the superior court 
of the state of Washington for the county in which said city is located and filed 
with the clerk of said court. And said commission may, by resolution, require 
any of its appointees to give bond to be fixed and approved by said commis- 
sion, and filed with the mayor. [L. 11, p. 523, §6.] 
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§ 7670-7. City Elections—Nominations. 

Candidates to be voted for at the first and at all regular moida elec- 
tions, under the provisions of this act, shall be a mayor and two commissioners, 
who shall be nominated at a primary election; and no other names shall be 
placed upon the general ballot except those selected in the manner hereinafter 
prescribed. The primary election for such nomination shall be held on the ` 
second Monday preceding the municipal election. The officers of election 
appointed for the municipal election shall be the officers of the primary elec- 
tion, which shall be held at the same place, so far as practicable, and the polls 
shall be opened and closed at the same hours as are required for the municipal 
election. 

Any person desiring to become a candidate for mayor or commissioner 
shall, not less than fifteen nor more than twenty-five days prior to said pri- 
mary election, file with the city clerk a statement of such candidacy accom- 
panied with the filing fee required by law, in substantially the following form: 
State of Washington, County of ——, ss. 

I, —, being first duly sworn, say that I reside at street, city of ——, 
county of , State of Washington; that I am a qualified voter therein; that 
I am a candidate for nomination to the office of —— of the city of , to 
be voted upon at the primary election to be held on Monday, the —— day of 
December, 19—, and I hereby request that my name be printed upon the 
official primary ballot for nomination by such primary election for such office. 


(Signed) 
Subscribed and sworn to (or affirmed) before me by on this ——— day 
of ——, 19—. 


(Signed) 

He shall at the same time file therewith the petition of at least one hun- 

dred qualified voters requesting such candidacy. Each petition shall be veri- 

fied by one or more persons as to the qualifications and residence, with street 

number, of each of the persons so signing the said petition, and the said peti- 
tion shall be in substantially the following form: 


PETITION ACCOMPANYING NOMINATION STATEMENT. 


The undersigned, duly qualified electors of the city of , and residing 
at the places set opposite our respective names hereto, do hereby request that 
the name of (name of candidate) be placed on the ballot as a candidate for 
nomination for at the primary election to be held in such city on Monday, 
the day of December, 19—. We further state that we know him to be a 
qualified elector of said city and a person of good moral character and quali- 
fied; in our judgment, for the duties of such office. 

Names of qualified electors . 

Number 

Streets 

Immediately upon the expiration of the time for filing the statements and 
petitions for candidates, the city clerk shall cause to be published over his 
signature for three successive days in all the daily newspapers published in 
the city, in proper form, the names of the persons as they are to appear upon 
the primary ballot, and if there be no daily newspapers, then in two issues of 
any other newspaper that may be published in said city. The said clerk shall 


143 


8 7670-7 GENERAL STATUTES. 


thereupon cause the primary ballot to be printed. Upon the said ballot and 
under the ballot heading as hereinafter provided, the names of the candidates 
for mayor, arranged alphabetically, shall first be placed, with a square at the 
right of each name, and immediately above shall appear the words Vote for 
one. Following these names, likewise arranged in alphabetical order, shall 
appear the names of the candidates for commissioners, with a square at the 
right of each name, and immediately above shall appear the words ‘‘ Vote for 
two.“ The ballots shall be printed upon plain, substantial white paper and 
shall have no party designation or mark whatever. The ballots shall be in 
substantially the following form: 


OFFICIAL PRIMARY BALLOT. 
Candidates for nomination for mayor and commissioners of — at the 
PRIMARY ELECTION.. 
(Date) == ——. 
Place a cross in the square opposite the names of the parties you favor 
as candidates for the respective positions. 


MAYOR. Vote for One. 


e*eeeeee#eee#e#seete0o8se e*teesesgeeee#es5eete#eeteetkeeese#es E 


Having caused said ballots to be printed, the said city clerk shall cause to 
be delivered to each polling place a number of said ballots equal to twice the 
number of votes cast in such polling precinct at the last general municipal 
election for mayor. The persons who are qualified to vote at the general 
municipal election shall be qualified to vote at such primary election. The 
law applicable to challenges at a general municipal election shall be applicable 
to challenges made at such primary election. The officers of election shall, 
immediately upon the closing of the polls, count the ballots and ascertain the 
number of votes cast in such precinct for each of the candidates, and make 
return thereof to the city clerk, upon proper blanks to be furnished by the 
said clerk, within six hours of the closing of the polls. On the day following 
the said primary election the said city clerk shall canvass said returns so 
received from all the polling precincts, and shall make and publish in all the 
newspapers of said city, at least once, the result thereof. Said canvass by the 
city clerk shall be publicly made. The two candidates receiving the highest 
number of votes for mayor, and the four candidates receiving the hichest 
number of votes for commissioners, shall be placed upon the ballot as the can- 
didates for mayor and commissioners, respectively, at the general municipal 
election. 

All electors of cities under this act who by the laws of the state of Wash- 
ington would be entitled to vote for the election of officers at any general 
municipal election in such cities, shall be qualified to vote at all elections 
under this act and the ballot at sash general municipal election shall be in 
the same general form as for such primary election, so far as applicable, and 
in all elections in such city the election precincts, voting places, method of 
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conducting election, canvassing the votes and announcing the results shall be 
the same as by law provided for election of officers in such cities, so far as the 
same are applicable and not inconsistent with the provisions of this act. 
[L. 11, p. 523, § 7.] 


§ 7670-8. Grafting—Penalty. 

Any person who shall agree to perform any service in the interest of any 
candidate for any office provided for in this act, in consideration of any money 
or other valuable thing for such services performed in the interest of any can- 
didate, shall be punished by a fine not exceeding three hundred dollars ($300) 
nor less than twenty-five ($25.00) or be imprisoned in the county jail not 
exceeding thirty (30) days, nor less than five (5) days, or by both such fine 
and imprisonment. [L. 11, p. 527, 8 8.] 


§ 7670-9. Soliciting—Bribing—Accepting—Penalty. 

Any person giving or offering to give a bribe, either in money or other 
thing of value, to any elector for the purpose of influencing his vote at any 
election provided for in this act, or any elector who shall solicit, receive or 
accept, such bribe or other thing of value, or any person making false answer 
under any of the provisions of this act relative to his qualifications to vote at 
said election, or any person willfully voting or offering to vote at such elec- 
tion, who knowing himself not to be a qualified elector of such precinct where 
he offers to vote; or any person knowingly procuring, aiding or abetting any 
violating hereof, shall be deemed guilty of a misdemeanor, and, upon convic- 
tion, shall be fined a sum not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500) and be imprisoned in the county jail not less 
than ten (10) nor more than ninety (90) days. [L. 11, p. 527, $ 9.] 


§ 7670-10. Vote of Commission. 

Each member of the city commission shall have the right to vote on all 
questions coming before the commission. Two members of the commission 
shall constitute a quorum, and the affirmative vote of two members shall be 
necessary to adopt any motion, resolution or ordinance, or pass any measure, 
unless a greater number is provided for in this act. Upon every vote, the 
yeas and nays shall be called and recorded, and every motion, resolution or 
ordinance shall be reduced to writing and read before the vote is taken thereon. 
The mayor shall preside at all meetings of the commission; he shall have no 
power to veto any measure, but every resolution or ordinance passed by the 
commission must be signed by the mayor, or by two members of the commis- 
sion, and be filed and recorded within five days after its passage, and the same 
shall be in effect from and after thirty days after its passage, except as other- 
wise provided. [L. 11, p. 527, § 10.] 


§ 7670-11. Powers Conferred—Departments. 

Cities organized under the provisions of this act shall have all the powers 
which cities of the second class now have, or hereafter may have conferred 
upon them; all which said powers shall inhere in and be exercised by the com- 
mission provided for in this act. The executive and administrative powers, 
authority and duties in such cities under commission, shall be distributed into 
and among three departments, as follows: 
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I. Department of public safety. 
II. Department of finance and accounting. 
III. Department of streets and public improvements. 


The commission shall determine by ordinanee the powers and duties to 
be performed in each department; shall prescribe the powers and duties of 
officers and employees; may assign particular officers and employees to one or 
more of the departments; may require an officer or employee to perform duties 
in two or more departments, and may make such other rules and regulations 
as they may deem necessary or proper for the efficient and economical conduct 
of the business of the city. [L. 11, p. 528, §11.] 


§ 7670-12. Duties of Mayor—Removal. 

The mayor shall be superintendent of the department of public safety, 
and the commission shall, at the first regular meeting after election of its 
members, designate by majority vote one commissioner to be superintendent 
of finance and accounting; and one to be superintendent of the department 
of streets and public improvements; but such designation may be changed 
whenever it appears that the public service would be benefited thereby. 

The commission shall, at said first meeting, or as soon as practicable 
thereafter appoint by majority vote, a city clerk, and such other officers and 
assistants as shall be provided for by ordinance: Provided, That any officer 
or assistant, elected or appointed by the commission, may be removed from 
office at any time by vote of a majority of the members of the commission, 
except as otherwise provided in this act: Provided further, That any member 
of the commission may perform the duties pertaining to any and all appoint- 
ive officers in his department, but without additional compensation therefor. 
[L. 11, p. 528, § 12. ] 


§ 7670-13. Change of Compensation. 

The commission shall have power from time to time to create, fill and dis- 
continue offices and employments other than those herein prescribed, according 
to their judgment of the needs of the city; and may, by majority vote of all 
the members, remove any such officer or employees, except as otherwise pro- 
vided for in this act; and may by resolution, or otherwise prescribe, limit or 
change the compensation of such officers or employees. [L. 11, p. 529, & 13.] 


§ 7670-14. Salaries. 

The commission shall have and maintain an office at the city hall, or such 
other place as the city may provide, and their total compensation shall be as 
follows: In cities having a population of two thousand five hundred (2,500) 
and less than five thousand (5,000) the annual salary of the mayor shall be 
five hundred dollars (500), and that of each of the commissioners two hundred 
fifty dollars (5250); in cities having a population of five thousand and less 
than eight thousand (8,000), the annual salary of the mayor shall be twelve 
hundred dollars ($1,200), and that of each of the commissioners one thousand 
dollars ($1,000) ; in cities having a population of eight thousand (8,000) and 
less than fourteen thousand (14,000), the annual salary of the mayor shall be 
two thousand dollars ($2,000), and that of each of the commissioners eighteen 
hundred dollars ($1,800) ; and in cities having a population of fourteen thou- 
sand (14,000) and less than twenty thousand (20,000), the annual salary of 
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the mayor shall be twenty-five hundred dollars ($2,500), and that of each 
commissioner two thousand dollars ($2,000). Such salaries shall be payable 
in equal monthly installments. 

Every other officer or assistant shall receive such salary or compensation 
as the commission shall fix by ordinance and shall be payable monthly or at 
such shorter periods as the commission shall determine. [L. 11, p. 529, § 14.] 


§ 7670-15. Regular Meeting. 

Regular meetings of the commission shall be held on the second Monday 
after the election of the commission, and thereafter at least once each week. 
The commission shall provide by ordinance for the time of holding regular 
meetings, and special meetings may be called from time to time by the mayor 
or two commissioners. All meetings of the commission, whether regular or 
special, shall be open to the public. 

The mayor shall be president of the commission and preside at its meet- 
ings, and shall oversee all departments and report and recommend to the 
commission for its action all matters requiring attention in any department. 
The superintendent of the department of finance and accounting shall be vice- 
president of the commission, and in the absence or inability of the mayor, 
shall perform the duties of the mayor. [L. 11, p. 530, § 15.] 


§ 7670-16. Franchises. 

Every ordinance or resolution appropriating money or ordering any street 
improvement or sewer, or granting any franchise or right to occupy or use 
the streets, highways, bridges or public places in the city for any purpose, 
shall be complete in the form in which it is finally passed, and remain on file 
with the city clerk for public inspection at least one week before the final pas- 
sage or adoption thereof. No franchise or right to occupy or use the streets, 
highways, bridges or public places in any city shall be granted, renewed or 
extended, except by ordinance; and every franchise or grant for interurban 
or street railways, gas or water works, electric light or power plants, heating 
plants, telegraph or telephone systems, or other public service utilities within 
said city, must be authorized or approved by a majority of the electors voting 
thereon at a general or special election. [L. 711, p. 530, § 16.] 


§ 7670-17. Contracts—Special Privileges. 

No officer or employee elected or appointed in any such city shall be 
interested, directly or indirectly, in any contract or job for work or materials, 
or claims or demands of any kind or nature whatsoever, or the profits thereof, 
or services to be furnished or performed for the city; and no officer or em- 
ployee shall be interested directly or indirectly, in any contract or job for 
work or materials, or the profits thereof, or service to be furnished or per- 
formed for any person, firm or corporation operating interurban railways, 
street railways, gasworks, waterworks, electric light or power plant, heating 
plant, telegraph line, telephone exchange, or other public utility within the 
territorial limits of said city. No such officer or employee shall accept or 
receive directly or indirectly, from any person, firm or corporation operating 
within the territorial limits of said city, any interurban railway, street rail- 
way, gas works, waterworks, electric light or power plant, heating plant, tele- 
graph line or telephone exchange, or other business using or operating under 
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a public franchise, any frank, free ticket or free service, or accept or receive, 
directly or indirectly, from any such person, firm or corporation, any other 
service upon terms more favorable than is granted to the public generally. 
Any violation of the provisions of this section shall be a misdemeanor, and 
every such contract or agreement shall be void. 

Such prohibition of free transportation shall not apply to policemen or 
firemen in uniform; nor shall any free service to city officials provided for by 
any franchise or ordinance be affected by this section. Any appointive officer 
or employee of such city who, by solicitation or otherwise, shall exert his 
influence to induce other officers or employees of such city to favor any par- 
ticular candidate for any city office, or who shall in any manner contribute 
money, labor, or other valuable thing to any person for city election purposes. 
shall be discharged from his office by the commission. [L. 11, p. 531, § 17.] 


§ 7670-18. Print Statement. 

The commission shall each month print in pamphlet form a detailed 
itemized statement of all receipts. and expenses of the city and a sum- 
mary of its proceedings during the preceding month, and furnish printed 
copies thereof to the state library, the city library, the newspapers of the 
city, and to persons who shall apply therefor at the office of the city clerk. 
At the end of each year the commission shall cause a full and complete exam- 
ination of all the books and accounts of the city to be made by competent 
accountants, and shall publish the result of such examination in the manner 
above provided for publications of statements of monthly expenditures. 
[L. 11, p. 532, § 18.) 


§ 7670-19. May Revise Appropriations. 

If, at the beginning of the term of office of the first commission elected in 
such city under the provisions of this act, the appropriations for the expendi— 
tures of the city government for the current fiscal year have been made, said 
commission shall have power, by ordinance, to revise said appropriations. 
[L. 11, p. 532, § 19.) 


§ 7670-20. Recall Procedure. 

The holder of any elective office may be removed at any time after six 
months of incumbency by the electors qualified to vote for a successor of such 
incumbent. The procedure to effect the removal of an incumbent of an elec- 
tive office shall be as follows: A petition signed by electors entitled to vote 
for a successor to the incumbent sought to be removed, equal in number to at 
least thirty-five per centum of the entire vote for all candidates for the office 
of mayor cast at the last preceding general municipal election, demanding an 
election of a successor of the person sought to be removed, shall be filed with 
the city clerk, which petition shall contain a general statement of the grounds 
for which the removal 1s sought. The signatures to the petition need not all 
be appended to one paper, but each signer shall add to his signature his place 
of residence, giving the street and number. One of the signers of each such 
paper shall make oath before an officer competent to administer oaths that 
the statements therein made are true as he believes, and that each signature 
to the paper appended is the genuine signature of the person whose name it 
purports to be. Within ten days from the date of filing such petition the 


748 


MUNICIPAL CORPORATIONS. $$ 7670-20, 7670-21 


city clerk shall examine and, from the registration books and the returns of 
the preceding municipal election, ascertain whether or not said petition is 
signed by the requisite number of qualified electors, and, if necessary, the 
commission shall allow him extra help for that purpose; and he shall attach 
to said petition his certificate, showing the result of such examination. If by 
the clerk’s certificate the petition is shown to be insufficient, 1t may be amended 
within ten days from the date of said certificate. The clerk shall, within ten 
days after such amendment, make like examination of the amended petition, 
and if his certificate shall show the same to be insufficient it shall be returned 
to the person filing the same; without prejudice, however, to the filing of a 
new petition to the same effect. If the petition shall be deemed to be suff- 
cient, the clerk shall submit the same to the commission without delay, and 
the commission shall order and fix a date for holding the said election, not 
less than thirty days nor more than sixty days from the date of the clerk’s 
certificate to the commission that a sufficient petition 1s filed: Provided, how- 
ever, That in any case where the clerk shall find that the petition is insufficient, 
or in any case where the commission shall refuse to order an election, then in 
either of such cases any taxpayer may petition the superior court of such 
county, and such court shall forthwith examine the petition and, if it shall 
find the petition sufficient, then the court shall order that such election shall 
be held and the commission shall be required by the order of the court to hold 
such election. 

The commission shall make, or cause to be made, publication of notice 
and all arrangements for holding such election, and the same shall be con- 
ducted, returned and the result thereof declared, in all respects as are other 
city elections. 

The commission shall call a special primary election for the purpose of 
nominating one candidate to oppose the incumbent sought to be removed, 
which said primary election shall be conducted, as nearly as may be, in the 
game manner as other primary elections under this act. The successor of any 
officer so removed shall hold office during the unexpired term of his prede- 
cessor. Any person sought to be removed shall be a candidate to succeed 
himself, unless he formally resigns his office, thereby creating a vacancy, and 
the city clerk shall place his name on the official ballot without nomination. 
In any such removal election, the candidate receiving the highest number of 
votes shall be declared elected. At such election, if the candidate opposing 
the incumbent receives the highest number of votes, the incumbent shall there- 
upon be deemed removed from the office upon qualification of his successor, 
which said qualification shall take place within ten days after receiving noti- 
fication of election, otherwise the office shall be deemed vacant. If the incum- 
bent receives the highcst number of votes he shall continue in office and shall 
not be subject to recall under the provisions of this section during the remain- 
der of his term of office. The same method of removal shall be cumulative 
and additional to the methods heretofore provided by law. [L. 11, p. 532, 
§ 20.] 


§ 7670-21. Ordinances—Special Elections. 
Any proposed ordinance may be submitted to the commission by petition 
signed by electors of the city equal in number to the percentage hereinafter 
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required. The signatures, verification, authentication, inspection, certifica- 
tion, amendment and submission of such petition shall be the same as pro- 
vided for petitions under section 7670-20. 

If the petition accompanying the proposed ordinance be signed by elec- 
tors equal in number to twenty-five per centum of the votes cast for all candi- 
dates for mayor at the last preceding general election, and if it contains a 
request that the said ordinance be submitted to a vote of the people, unless 
passed by the commission, it shall thereupon be the duty of the commission 
to elther: 

(a) Pass said ordinance without alteration within twenty days after attach- 
ment of the clerk’s certificate to the accompanying petition ; or 

(b) Forthwith after the clerk shall attach to the petition accompanying such 
ordinance his certificate of sufficiency, the commission shall call a special 
election, unless a general municipal election will occur within ninety days 
thereafter, and at such special or general election such ordinance shall be sub- 
mitted without alteration to the vote of the electors of said city. 

The ballots used for voting upon said ordinance shall be similar to those 
used at the general municipal election, and shall contain these words: ‘‘For 
the ordinance’’ (stating the nature of the proposed ordinance) ; and Against 
the ordinance’’ (stating the nature of the proposed ordinance). If a major- 
ity of the qualified voters voting on the proposed ordinance shall vote in 
favor thereof, such ordinance shall thereupon become a valid and binding 
ordinance of the city, and any ordinance proposed by petition, or which shall 
be adopted by a vote of the people, cannot be repealed or amended except by 
a vote of the people, and on the margin of the record of such ordinances the 
city clerk shall write the words Ordinance by petition No. ——’’ or ‘‘Ordi- 
nance by vote of the people,’’ as the case may be. 

Any number of proposed ordinances may be voted upon at the same elec- 
tion, in accordance with the provisions of this section, but there shall not be 
more than one special election in any period of six months for such purpose. 

The commission may submit a proposition for the repeal of any such 
ordinance or for amendments thereto, to be voted upon at any such succeeding 
general city election, and should such proposition so submitted receive a ma- 
jority of the votes cast thereon at such election, such ordinance shall thereby 
be repealed or amended accordingly. Whenever any ordinance or proposition 
is required by this act to be submitted to the voters of the city at an election, 
the city clerk shall cause such ordinance or proposition to be published once 
in each of the daily newspapers in said city, such publication to be not more 
than twenty or less than five days before the submission of such proposition 
or ordinance to be voted on: Provided, That if no daily newspaper is pub- 
lished in such city, then such publication shall be made in each of the weekly 
newspapers published therein. 

All ordinances repealed or amended shall have placed on the margin of 
the record of said ordinance by the city clerk the words ‘‘repealed (or 
amended) by ordinance No. ’? or “repealed (or amended) by vote of the 
people,’’ as the case may be. [L. 11, p. 534, § 21.] 


§ 7670-22. Becomes Effective, When. 
No ordinance passed by the commission, except when otherwise required 
by the general laws of the state of Washington or by the provisions of this act, 
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except an ordinance for the immediate preservation of the public peace, health 
or safety, which contains a statement of its urgency and is passed by unani- 
mous vote of the commission, shall go into effect before thirty days from the 
time of its final passage, and if during said thirty days a petition signed by 
electors of the city equal in number to at least twenty-five per centum of the 
entire vote cast for all candidates for mayor at the last preceding general 
municipal election at which a mayor was elected, protesting against the pas- 
sage of such ordinance be presented to the commission, said ordinance shall 
thereupon be suspended from going into operation, and it shall be the duty 
of the commission to reconsider such ordinance and if the same is not entirely 
repealed, the commission shall submit the ordinance as is provided by sub- 
section ‘‘b’’ of section 7670-21, to the vote of the electors of the city, either 
at the general election or at a special municipal election to be called for 
that purpose; and such ordinance shall not go into effect or become opera- 
tive unless a majority of the qualified electors voting on the same shall vote 
in favor thereof. Said petition shall be in all respects in accordance with the 
provisions of section 7670-21, and be examined and certified to by the clerk 
in all respects as therein provided: Provided, This section shall not apply to 
ordinances providing for local improvement districts. [L. 11, p. 536, § 22.] 


§ 7670-23. Abandonment of Organization. 

Any city which shall have operated for more than six years under the 
provisions of this act may abandon such organization hereunder and accept 
the provisions of the general law of the state of Washington applicable to cities 
of its population. 

Upon the petition of not less than twenty-five per centum of the electors 
of such city a special election shall be called, to which the following proposi- 
tion only shall be submitted: ‘‘Shall the city of (name of city) abandon its 
organization as a city under commission and become a city under the general 
laws governing of like population?“ 

If a majority of the votes cast at such special election be in favor of such 
proposition the said city shall become organized under the general law and 
the first election of city officers under the general law shall be held on the 
date of the next general city election of cities of its class; but such change 
shall not in any manner or degree affect the property, rights, or liabilities of 
any nature of such city, but shall merely extend to such change in its form 
of government. 

The sufficiency of such petition shall be determined, the election ordered 
and conducted, and the results declared, generally as provided by section 
7670-20, in so far as the provisions thereof are applicable. [L. 11, p. 537, 
§ 23. ] 


§ 7670-24. Petition by Legal Voters. 

Petitions provided for in this act shall be signed by none but legal voters 
of the city. Each petition shall contain, in addition to the names of the peti- 
tioners, the street and house number in which the petitioner resides, his age 
and length of residence in the city. It shall also be accompanied by the affi- 
davit of one or more legal voters of the city stating that the signers thereof 
were at the time of signing, legal voters of said city, and the number of 
signers at the time the affidavit was made. [L. 11, p. 537, § 24.] 
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CHAPTER XII. 
THIRD CLASS CITIES—GENERAL PROVISIONS. 


§ 7678. 


This section in the act entitled an act 
providing for the organization and govern- 
ment of municipal corporations, has refer- 
ence only to municipal elections, and there- 


which provides that the county commission- 
ers shall divide the county, including all 
cities except cities of the first class, into 
election precincts, based on the number of 
votes cast at the last general election: 
Hillyard v. Board of County Commrs., 69 


fore does not conflict. with section 4798, Wash. 423, 125 Pac. 363. 


§ 7685. General Powers. 
The city council of such city shall have power— 

(1) To pass ordinances not in conflict with the constitution and laws of 
this state or of the United States; , | 

(2) To purchase, lease or receive such real estate and personal property 
as may be necessary or proper for municipal purposes (and to purchase and 
plat land for the purpose of cemeteries and to provide by ordinance for the 
regulation thereof), to control, dispose of and convey the same for the benefit 
of the city: Provided, That they shall not have the power to sell or convey 
any portion of any waterfront, but may rent such waterfront for a term not 
exceeding ten years, and may improve part of such waterfront by building 
inclines or wharves for the accommodation of shippers, and to charge and 
collect for the use of the same such amounts as will compensate the city for 
the expenses incurred and the repairs needed from time to time; to prevent 
and regulate the running at large of any or all domestic animals within the 
city limits or any part thereof, and to cause the impounding and sale of any 
such animals; 

(3) To contract for supplying the town with water for municipal purposes, 
or to acquire, construct, repair and manage pumps, aqueducts, reservoirs or 
other works necessary or proper for supplying water for the use of such town 
or its inhabitants or for irrigating purposes therein; 

(4) To establish, build and repair bridges, to establish, lay out, alter, keep 
open, Open, widen, vacate, improve and repair streets, sidewalks, alleys, 
squares and other public highways and places within the city, and to drain, 
sprinkle and light the same; to remove all obstructions therefrom; to establish 
the grades thereof; to grade, plank, pave, macadamize, gravel and curb the 
same, in whole or in part, and to construct gutters, culverts, sidewalks and 
crosswalks therein or upon any part thereof; to cause to be planted, set out 
and cultivated shade trees therein; and generally to manage and control all 
such highways and places; 

(5) To establish, construct and maintain drains and sewers, and shall have 
power to compel all property owners on streets along which sewers shall have 
been constructed to make proper connections therewith, and to use the same 
for proper purposes, and in case the owners of property on such streets shall 
fail to make such connections with the time fixed by such council, they may 
cause such connections to be made and to assess against the property in front 
of which such connections are made the costs and expenses thereof; 

(6) To provide fire engines and all other necessary or proper apparatus 
for the prevention and extinguishment of fires; 
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(7) To impose on and collect from every male inhabitant between the ages 
of twenty-one and fifty years an annual street poll tax not exceeding two 
dollars, and no other road poll tax shall be collected within the limits of such 
city: Provided, That any member of a volunteer fire company in such city 
shall be exempt from such tax; 

(8) To impose and collect an annual license not exceeding two dollars on 
every dog owned or harbored within the limits of the city (and may provide 
for the killing of all dogs not duly licensed found at large) ; 

(9) To levy and collect annually a property tax, which shall be apportioned 
as follows: For the general fund, not exceeding sixty cents on each one hun- 
dred dollars; for street fund, not exceeding thirty cents on each one hundred 
dollars, and for sewer fund, not exceeding ten cents on each one hundred 
dollars. The levy for all purposes for any one year shall not exceed one 
dollar on each one hundred dollars of the assessed value of all real and per- 
sonal property within such city; 

(10) To license, for purposes of regulation and revenue, all and every 
kind of business, including the sale of intoxicating liquors, authorized by law, 
and transacted and carried on in such city, and all shows, exhibitions and 
lawful games carried on therein and within one mile of the corporate limits 
thereof, to fix the rate of license tax upon the same, and to provide for the 
collection of the same by suit or otherwise; 

(11) To improve rivers and streams flowing through such city, or adjoin- 
ing the same, to widen, straighten and deepen the channel thereof, and remove 
obstructions therefrom ; to improve the waterfront of the city, and to construct 
and maintain embankments and other works to protect such city from over- 
flow; to purify and prevent the pollution of streams of waters, lakes or other 
sources of supply, and for this purpose shall have jurisdiction over all streams, 
lakes or other sources of supply, both within and without the city limits. Such 
city shall have power to provide by ordinance and to enforce such punishment 
or penalty as the city council may deem proper for the offense of polluting or 
in any manner obstructing or interfering with the water supply of such city or 
source thereof ; 

(12) To erect and maintain buildings for municipal purposes; 

(13) To permit, under such restrictions as they may deem proper, the laying 
of railroad tracks, and the running of cars drawn by horses, steam or other 
power thereon, and the laying of gas, steam-heating and water pipes in the 
public streets, and to construct and maintain, and to permit the construction 
and maintenance of telegraph, telephone and electric lines therein ; 

(14) In its discretion to divide the city, by ordinance, into a convenient 
number of wards, not exceeding six, to fix the boundaries thereof, and to change 
the same from time to time: Provided, That no change in the boundaries of any 
ward shall be made within sixty days next before the date of such general 
municipal election, nor within twenty months after the same shall have been 
established or altered. Whenever such city shall be so divided into wards, the 
city council shall designate by ordinance the number of councilmen to be elected 
from such ward, apportioning the same in proportion to the population of such 
wards. And thereafter the councilmen so designated shall be elected by the 
qualified electors resident in such ward or by a general vote of the whole city, 
as may be designated in such ordinance: Provided further, That when ad- 
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ditional territory is added to the city that it thereafter, by act of the council, 
be annexed to contiguous wards without affecting the right to redistrict at the 
expiration of twenty months after the last previous division; 

(15) To appoint and remove such policemen and other appointed officers 
as they may deem: proper, and to fix their duties and compensations ; 

(16) To impose fines, penalties and forfeitures for any and all violations of 
ordinances, and for any breach or violation of any ordinance to fix the penalty 
by fine or imprisonment, or both, but no such fine shall exceed three hundred 
dollars nor the term of such imprisonment exceed the term of three months; 

(17) To cause all persons imprisoned for violation of any ordinance to labor 
on the streets, or other public property or works within the city; 

(18) To establish fire limits, with proper regulations; 

(19) The city council may appropriate from the general fund an amount not 
exceeding one-fourth of one mill of the taxable property of the city for the pur- 
pose of establishing and maintaining a public library; 

(20) To punish the keepers and inmates and lessors of houses of ill-fame, 
gamblers and keepers of gambling tables; 

(21) To make all such ordinances, by-laws, rules, regulations and resolutions, 
not inconsistent with the constitution and laws of the state of Washington, as 
may be deemed expedient to maintain the peace, good government and welfare 
of the corporation and its trade, commerce and manufactures, and to do and 
perform any and all other acts and things necessary or proper to carry out the 
provisions of this chapter, and to exact and enforce within the limits of such 
city all other local, police, sanitary and other regulations as do not conflict with 


general laws. [L. 13, p. 313, § 1.] 
See notes to § 2925. 


Ballinger’s Code, section 938, authorizing 
cities of the third class to sell, dispose of 
or rent “waterfront” refers only to water- 
front property to which the city has title, 
and not to waterfront of which it has con- 
trol as a public street: State ex rel. Port 
Angeles v. Morse, 56 Wash. 654, 106 Pac. 
147. 


§ 7702. 


The purchase of supplies by a contractor 
for city work, from the mayor, only avoids 
his contract with the city pro tanto, under 
this section, providing that any claim for 
supplies furnished, “in which any such off- 
cer 1s interested,” shall be void and that 
the officer shall forfeit his office, and does 
not bar an action by the contractor as 
holder of a warrant against a special fund 
to compel a reassessment to provide the 
fund: Shaw & Hodgins v. Waldron, 55 Wash. 
271, 28 L. R. A., N. S., 735, 104 Pac. 272. 

As to right of contractor, who has failed 
to comply with the contract, to recover 
from the municipality value of public im- 
provement, see note in Ann. Cas. 1912D, 
419. 

A city can pass one or separate ordinances 
and let one or separate contracts for the 
construction of a water distributing sys- 
tem: Gantenbein v. Pasco, 71 Wash. 635, 
129 Pac. 374, 131 Pac. 461. 
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In the absence of a showing of fraud, a 
contract for public improvements cannot 
be attacked because not let to the lowest 
bidder: Gantenbein v. Pasco, 71 Wash. 635, 
129 Pac. 374, 131 Pac. 461. 


As to the duty to let contract to lowest 
bidder, ‘see note in 50 Am. St. Rep. 490. 

Under this section, providing that no 
officer of any city shall be interested directly 
or indirectly in any contract with such city, 
a contract between a city and a reclamation 
company for a public water supply is void, 
where the contract provided that the water 
company should supply to land owners in a 
reclamation district outside the city an 
extra six inches of water per acre, free of 
charge, and three of the councilmen whose 
votes are necessary to authorize the contract 
were among such land owners and were 
benefited by the contract, since it was im- 
possible to segregate their interests and 
leave the contract unimpaired: Gantenbein 
v. Pasco, 71 Wash. 635, 129 Pac. 374, 131 
Pac. 461. 

As to liability of municipality under 
executed contract in which municipal’ officer 
is interested, see note in 3 Ann. Cas. 672. 


Where a reclamation company had agreed 
to supply water to subscribers who were 
owners of property in a reclamation dis- 
trict outside of a city, which agreed supply . 
was inadequate to properly irrigate the 
land, a contract between the city and the 
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reclamation company for a public water 
supply for the city, in which the reclamation 
company agreed to furnish an extra six 
inches of water per acre to such subscribers 
free of charge, is against public policy and 
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void, since the city would be paying for the 
free water furnished to land owners outside 
the city: Gantenbein v. Pasco, 71 Wash. 
635, 129 Pac. 374, 131 Pac. 461. 


CHAPTER XIII. 
THIRD CLASS CITIES—LOCAL ASSESSMENTS. 


§§ 7705-7718. 
Repealed. See L. 11, p. 481, § 71. 


§ 7705. 


The hearing on an assessment for sewers 
levied under this act may be continued for 
more than four weeks, since section 7945, 
prohibiting continuance for such length of 
time applies only to the act of March 10, 
1891 (Laws 1891, p. 406), relating to 
drainage by cities of the second, third, and 
fourth classes: Stewart v. Chehalis, 53 
Wash. 213, 101 Pac. 841. 

Failure to publish the initia] resolution 
for an assessment twice, as required by this 
section, is waived by parties appearing to 
protest against the assessment, where no 
objection was made at the time to the suff- 
ctency of the notice, since the notice is not 
jurisdictional in the absolute sense that it 
could not be waived: Chandler v. Puyallup, 
70 Wash. 632, 127 Pac. 293. 


§ 7706. 

Repealed. See L. 711, p. 481, § 71. 

The fact that the statute provides for 
objections to proceedings before a city coun- 
cil to provide for public improvements under 
the special assessment plan, with the right 


of appeal to the courts, does not deprive a 
court of equity of jurisdiction to determine, 
in an injunction suit, whether the city 
council had power to enter into a contract 
under its proceedings for such an improve- 
ment: Gantenbein v. Pasco, 71 Wash. 635, 
129 Pac. 374, 131 Pac. 461. 

As to right of nonconsenting abutting 
owner to injunction against use of highway 
for street railway authorized by public, see 
note in 28 L. R. A., N. S., 1003. 


§ 7710. 
Repea led. See L. 11, p. 481, $ 71. 


The fact that a municipal improvement 
was estimated to cost only six thousand 
dollars does not of itself make an assess- 
ment for nearly fifteen thousand dollars 
void for want of jurisdiction to make it, or 
because it operated as a fraud upon the 
property owners, in view of a statute re- 
quiring the court to enforce the lien “to the 
extent of the proper proportion of the value 
of the work,” according to the benefits re- 
ceived, regardless of irregularities or de- 
fects, since the failure to make a proper 
estimate was a mere defect in the proceed- 
ing, and not a fraud upon the property 
owners: Chehalis v. Cory, 54 Wash. 190, 102 
Pac. 1027, 104 Pac. 768. 


CHAPTER XIV. 
THIRD CLASS CITIES—DRAINS AND SEWERS. 


§ 7713. 
Repealed. See L. 11, p. 481, $ 71. 
Under this section, providing that a peti- 


tion of one-fourth of the property owners 
may be filed with the city council for the 


construction of a sewer, the petition is not 


a jurisdictional prerequisite, and the lack of 
a petition is a mere irregularity that is 
waived by failure to protest before the city 
council, or is immaterial under section 7716, 
allowing a recovery for the proportion of 
the value of the work properly chargeable 


upon any lot, notwithstanding any irregu- 


larity or defect in the proceedings: Collins 
v. Ellensburg, 68 Wash. 212, 122 Pae. 1010. 

The same is true of the lack of plans and 
specifications required to be filed by section 
7714: Collins v. Ellensburg, 68 Wash. 212, 
122 Pac. 1010. 
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§ 7714. 
See notes to § 7713. 


A sewer ordinance declaring that the im- 
provement was for the especial and exclusive 
use of property abutting upon and approxi- 
mate to the designated streets and alleys, by 
reference to which the limits of the district 
were fixed, and declaring that the cost would 
be assessed against the property benefited, 
is equivalent to a declaration that the prop- 
erty abutting and approximate was the 
property benefited, within the requisites of 
this section, and a statement that each lot 
will be assessed sixty dollars may be re- 
jected as surplusage: Collins v. Ellensburg, 
68 Wash, 212, 122 Pac. 1010. 

Under this section, providing for the pre- 
liminary publication of an estimate of the 
cost of a proposed sewer, fixing a time for 
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the hearing of protests thereon, the city proceedings for sewers is not ground for 
council is estopped to levy an assessment ex- setting aside the assessment upon other 
ceeding the estimated cost, as the property property, where the cost of the work done 
owner has a right to rely on the published on the sewers for such property can be 
notice: Collins v. Ellensburg, 68 Wash. 212, segregated and does not increase the assess- 
122 Pac. 1010. ment upon the other property: Collins v. 
As to the necessity that local improve- Ellensburg, 68 Wash. 212, 122 Pac. 1010. 
ment assessments be collected in strict con- 
formity with statute, see note in 133 Am. 8 7716 
St. Rep. 929. : 
The wrongful inclusion and assessment of See notes to § 7713. 
property not mentioned in the preliminary : 


CHAPTER XV. 
FOURTH CLASS CITIES OR TOWNS. 


§ 7720 or cities, since “may” is not to be construed 
g as “must” unless a duty is imposed making 
Under this section it is not required that a permissive construction repugnant to the 
one of the justices of the peace be appointed intent or leading to an absurdity: State ex 
police justice from the fact that cities of rel. Purdin v. Gault, 56 Wash. 140, 105 Pac. 
the first class are limited to two justices of 242. 


the peace, one of whom must be appointed As to “may” in statute, see note in 6 L. 
as police justice, and that section 7700 also R. A., 162. 
authorizes the selection of a police justice As to “may” and “shall” occurring in the 


from the two justices of the peace in towns same statute, see note in 4 Ann. Cas. 420. 


§ 7721. Election and Appointment of Offlcers— Terms. 

The mayor, members of the council and treasurer shall be elected by the 
qualified electors of said town at the general municipal election to be held 
therein on the first Tuesday after the first Monday in December in each year. 
The treasurer shall hold office for the period of one year from and after the- 
second Tuesday in January next succeeding the date of such election and until 
his successor is elected and qualified. The mayor and members of the council 
shall hold office for the period of two years from and after the second Tuesday 
in January next succeeding the day of such election and until their successors 
are elected and qualified: Provided, That the first council elected under the 
provisions of this act shall at their first meeting so classify themselves by lot 
as that three of their number shall go out of office at the expiration of one year 
and two at the expiration of two years. The mayor shall appoint a marshal, 
police Justice and clerk. The city council may provide by ordinance for the 
appointment by the mayor of an attorney, poundmaster, superintendent of 
streets, a civil engineer and such police and other subordinate officers as in 
the Judgment of the city council may be deemed necessary and may by 
ordinance fix their compensation. No appointment of any officer provided for 
herein shall be subject to confirmation by the city council. All officers ap- 
pointed by the mayor as provided for in this act shall hold office during his 
pleasure. [L. 11, p. 111, §1.] 


§ 7730. 3 the franchise being to g "i 
i l auling of cars from the mill to the rail- 
Under this section, an amendment of a road, a being for the joint benefit of both 
franchise ordinance on the day of its pas- eompanies: State ex rel. Northern Pac. R. 
sage by the substitution of the name of a Co. v. Hughes, 53 Wash. 651, 102 Pac. 758 
railroad company, its successors and assigns, 1 
as grantee, in place of a mill company, its 
successors and assigns, is not such a change 8 7731. 
in the subject matter of the ordinance as to A town upon its incorporation does not 
render it a new or different ordinance, the acquire any such vested right to the control. 
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of its streets in virtue of its authority over 
streets, granted by this section, as would 
prevent the legislature from legalizing prior 
franchises: Spring Water Co. v. Monroe, 55 
Wash. 195, 104 Pac. 202. 

A city may grant a franchise to a rail- 
road company to occupy a portion of a city 
street where the same does not exclude the 
public therefrom; and a franchise prohibit- 
ing an exclusive use at present or at any 
time in the future is valid: State ex rel. 
Sylvester v. Superior Court, 64 Wash. 594, 
117 Pac. 487. 

Authority to grant to a railroad company 
a franchise to lay tracks lengthwise in a 
street is conferred by this section, subdivi- 


3 7731—7768 


sion 13, authorizing permits to lay railroad 
tracks and run cars drawn by horses, steam, 
or other power thereon: State ex rel. Syl- 
vester v. Superior Court, 64 Wash. 594, 117 
Pac. 487. 


See notes to § 46. 
§ 7737. 

Repealed. See L. 11, p. 481, § 71. 
§ 7748. 


See notes to § 1774. 


CHAPTER XVII. 
EMINENT DOMAIN BY CITIES. 


5 7767. 


Owners of lots abutting on a street have 
special interest in the use of the street 
which is distinct from that of the public 
generally and which constitutes property: 
State v. Seattle, 57 Wash. 602, 27 L. R. A., 
N. S., 1188, 107 Pac. 827. 

As to streets and tbe rights thereto of 
abutting owners, see note in 125 Am. St. 
Rep. 344. 

Semble, that parties to a proceeding to 
condemn land for a city street who fail to 
object that the ordinance for condemnation 
was duplicitous cannot raise the objection 
on appeal from the assessment of damages: 
In re South Shilshole Place, 61 Wash. 246, 
112 Pac. 228. 


§ 7768. 


The origina] grading of a city street is 
not a taking or damaging of property, 
within constitution, article 1, section 16: 
Ettor v. Tacoma, 57 Wash. 50, 106 Pac. 
478, 107 Pac. 1061. 

An abutter upon a street, whose inter- 
ests are being condemned by a railroad 
company seeking to use the street for rail- 
road purposes, after its franchise therefor 
has been forfeited by the city council, has 
such an interest in abating the publie 
nuisance in the street as to entitle it to 
raise the point in the condemnution pro- 
ceeding that the company has no franchise 
to use the street: State ex rel. Sylvester v. 
Superior Court, 60 Wash. 279, 111 Pac. 19. 

The city council is the proper authority 
for deciding the necessity of condemning 
land for a public street: Seattle v. Byers, 
-54 Wash. 518, 103 Pac. 791. 

Where a city has jurisdiction to extend 
its streets over tide lands, the decision of 
the proper municipal oflicers as to publie 
use and necessity is conclusive, in the ab- 
gence of fraud: Tacoma v. Titlow, 53 Wash. 
217, 101 Pac. 827. 


As to the acquisition of tide lands by 
a domain, see note in 66 L. R. A. 

l. 

As to water apart from land as subject 
of eminent domain, see note in 13 Ann. Cas. 
12. 

When the city council has determined 
by ordinance that the taking of certain 
property is necessary for the purposes of 
a publie street, and directed its condemna- 
tion, the court must find that the taking 
is for a public use, although constitution, 
article 1, section 16, makes the question a 
judicial question only: Seattle v. Byers, 
54 Wash. 518, 103 Pac. 791. 

When the city council, by due ordinance, 
directed the improvement of streets, the 
court must determine that the improve- 
ment was a public necessity and for a 
public use: In re Mercer Street, 55 Wash. 
116, 104 Pac. 133. 

What is, or is not, a taking or damaging 
of private property is a judicial question, 
and the courts are not bound by a legis- 
lative declaration to the effect that the 
filling of low lands shall not be considerel 
a taking or damaging within the constitu- 
tional meaning of those terms: Bowes v. 
Aberdeen, 58 Wash. 535, 30 L. R. A., N. S., 
709, 109 Pac. 369. 

Under constitution, article 7, section 9, 
providing that the legislature may vest the 
municipal authorities with power to make 
local improvements by special assessment 
or taxation, it is not necessary that a jury 
be impaneled in order to levy the assess- 
ment, and sections 7768, 7790 et seq., are 
not unconstitutional in authorizing assess- 
ments by commissioners, subject to review 
by the courts, without any jury trial: In 
re Jackson Street, 62 Wash. 432, 113 Pac. 
1112. 

In eminent domain proceedings by a 
city, it is discretionary, under this section, 
to consolidate actions against the owner 
and the lessee, and the ruling will not be 
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reviewed unless — is clearly shown: 
In re. Western Avenue, 57 Wash. 290, 106 
Pac. 901. 

An order adjudging a public use and 
necessity in condemnation proceedings, 
brought by a city under this section, is 
reviewable on appeal from the final judg- 
ment, and therefore is not appealable prior 
thereto, since section 1716, subdivision 1, 
authorizes the review, on appeal from the 
final judgment, of any order made before 
judgment, and section 7818 provides for 
appeals in condemnations as in other civil 
actions: Tacoma v. Nisqually Power Co., 
54 Wash. 292, 103 Pac. 49. 

As to the effect of appeal in condemna- 
tion proceedings, see note in 2 L. R. A., 
N. S., 313. 

Since a municipal power plant for elec- 
tric lighting must provide for the, peak 
load, or maximum power required on the 
shortest day of the year, the sale by the 
city of current for heating and cooking 
devices and running small machines such 
as lathes, etc., in the meantime, is so in- 
significant and incidental to the main 
public use as not to defeat the right to 
condemn property for the maximum public 
use required: Tacoma v. Nisqually Power 
Co., 57 Wash. 420, 107 Pac. 199. 

An assessment for a local improvement 
made under this section, which requires 
that each lot shall bear its proportion of 
the expense according to benefits received, 
and section 7782, requiring the jury to 
offset benefits against damages, is in- 
validated by an agreement made between 
the city and certain property owners 
whereby an agreed verdict was to be re- 
turned allowing one dollar for land taken, 
one dollar for damages to land not taken, 
and one dollar for damages by reason of 
change of grade, where the agreement was 
carried out in the assessment of benefits 
by the jury, which was advised that there 
was no contest as to the lots of such own- 
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ers: In re Third, Fourth, and Fifth Ave 
a 49 Wash. 109, 94 Pac. 1075, 95 Pace. 

Where it is necessary to exercise the 
power of eminent domain in order to make 
a municipal improvement, the entire pro- 
ceedings need not be completed under this 
section, which was designed solely to ascer- 
tain and assess the compensation; and the 
city may order the work done and levy 
the assessment under its charter provisions 
and ordinances, and not in the condemna- 
tion proceedings: Brown v. Seattle, 57 
Wash. 314, 106 Paec. 1113. 

Under this act, the assessment for local 
improvements of lots, blocks, tracts or 


~. parcels of land “or other property,” the 


franchise of a street railway company to 
use a street is not ejusdem generis or 
assessable, but is an easement only, and 
of an intangible quantity; and such stat- 
utes will not be enlarged by construction: 
In re Third Avenue, Seatfle, 54 Wash. 460, 
103 Pac. 807. 

As to liability of railroad right of way 
to assessment for local improvements, see 
note in 12 L. R. A., N. S., 112. 

This section is not unconstitutional in 
providing for the condemnation of lands 
granted by the United States to the state 
for school purposes, since the sale of 
school lands is authorized by constitution, 
article 1, section 16, providing that the 
same shall not be disposed of except for 
the full market value: Roberts v..Seattle, 
63 Wash. 573, 116 Pac. 25. 

The determination by the city council 
of the necessity for extending or widen- 
ing streets being conclusive on the courts, 
no prejudice results from an ex parte order 
of court declaring the necessity, or from 
an order striking answers setting up 8 
lack of public necessity, the city council 
having determined the question: Tacoma 
v. Brown, 69 Wash, 538, 125 Pac. 940. 


Whenever any such ordinance shall be passed by the legislative authority 
of any such city for the making of any improvement authorized by this act 
or any other improvement that such city is authorized to make, the making of 
which will require that property be taken or damaged for public use, such city 
shall file a petition in the superior court of the county in which such land is 
situated, in the name of the city, praying that just compensation, to be made 
for the property to be taken or damaged for the improvement or purpose 
specified in such ordinance, be ascertained by a jury or by the court in case a 


jury be waived. [L. 13, p. 7, §1.] 


§ 7771. 


In proceedings by a city to condemn land 
for a street, under this section, the peti- 
tion need not describe land damaged or 
the whole tract out of which the land is 
taken, but only the land taken: Tacoma 
v. Wetherby, 57 Wash. 295, 106 Pac. 903. 


158 


While a city cannot condemn property 
where the use is for commingled publie 
and private purposes, an allegation in the 
city’s petition that it has, since 1893, been 
furnishing facilities for lighting, heating 
and power purposes “public and private,” 
will not defeat the proceeding, since the 
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test is the ultimate purpose now sought, 
and not what was done in the past: Ta- 
coma v. Nisqually Power Co., 57 Wash. 
420, 107 Pac. 199. 

In condemnation proceedings by a city 
under this section, no answer offering 
an issue is necessary: Tacoma v. Wetherby, 
57 Wash. 295, 106 Pac. 903. 

As to necessity for defendant in con- 
demnation proceedings to appear and an- 
swer, see note in 9 Ann. Oas. 476. 

After an adjudication of public use and 
necessity in a condemnation proceeding, an 
answer alleging that the appropriation was 
sought for other and ulterior purposes is 
irrelevant, and it is error to refuse to 
strike it out, where its manifest purpose 
and tendency was to prejudice the jury: 
Tacoma Eastern R. Co. v. Smithgall, 58 
Wash. 445, 108 Pac. 1091. 

As to what constitutes public use for 
which property may be taken by eminent 
domain, see notes in 102 Am. St. Rep. 813; 
Ann. Cas. 1912D, 1002; 2 Ann. Cas. 50; 14 
Ann. Cas. 803; 22 L. R. A., N. S., 35. 

As to right of defendant in condemna- 
tion proceedings, to question public char- 
acter of use, see note in 2 Ann. Cas. 133. 


$ 7774. 


It being immaterial that defendant, in 
condemnation proceedings, was a public 
service corporation, it is not reversible 
error to instruct that it was not: Tacoma 
v. Nisqually Power Co., 57 Wash. 420, 107 
Pac. 199. 


It is not so prejudicial as to require a re- 
versal that, upon an issue as to the value 
of land condemned, the owner was asked 
On cross-examination what he paid for it, 
where defendant had asked a witness what 
had been paid for similar land, and there 
was other evidence as to the value, supple- 
mented by a view by the jury: Tacoma v. 
Wetherby, 57 Wash, 295, 106 Pac. 903. 

As to admissibility in evidence in 
eminent domain 9 of admission 
or declaration of owner as to value of 
property condemned, see note in Ann. Cas. 
1912D, 289. 

As to viewing premises by jury, see note 
in 12 L. R. A. 611. 


Upon an issue as to the value of land 
condemned, it is not error to refuse to 
allow witnesses to approximate the value 
by reference to platted property, where the 
property was not platted, and the owner 
ad shown it to be especially valuable for 
factory purposes and special uses: Tacoma 
v. Wetherby, 57 Wash. 295, 106 Pac. 903. 

As to opinion evidence of value of prop- 
erty taken, see note in 19 Am. St. Rep. 
460. 

As to adaptability of property taken for 
special purpose, see notes in 85 Am, St. 
Rep. 297; 124 Am, St. Rep. 536. 

In condemnation proceedings by a muni- 
cipal corporation of the property of a 
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public service corporation, it is not error 
to exclude evidence showing that the de- 
fendant was a public service corporation, 
where the court was extremely liberal in 
allowing the value of the land to be shown, 
and witnesses were permitted to fix great 
values based upon every possible use and 
adaptability of the property: Tacoma v. 
Nisqually Power Co., 57 Wash. 420, 107 
Pac. 199. 


In condemnation proceedings, evidence 
of the possible profits of a business that 
might be carried on on the property taken 
is inadmissible for the purpose of showing 
the value of the property: Tacoma v. Nis- 
qually Power Co., 57 Wash. 420, 107 Pac. 
199. 

As to compensation allowable in eminent 
domain 1 as affected by adapt- 
ability of property for uses other than that 
to which it is put by owner, see note in 15 
L. R. A., N. S., 679. 


In condemnation proceedings, error in in- 
structing the jury that they should fix the 
values from their observations of the prop- 
erty assisted by the testimony, is harmless 
where other instructions gave the jury 
proper rules for determining the values, 
and stated that their view of the premises 
was to enable them to better understand 
the testimony: Tacoma v. Nisqually Power 
Co., 57 Wash. 420, 107 Pac. 199. 


In eminent domain proceedings by a city, 
the land owner may give evidence of conse- 
quential damages, although the only part 
of the land to be taken is described: Ta- 
— v. Wetherby, 57 Wash. 295, 106 Pac. 
03. 

As to consequential damages in eminent 
domain proceedings, see note in 4 Ann. Cas. 
a And see note in 85 Am. St. Rep. 


In eminent domain proceedings to ap- 
propriate lands for a storage basin, non- 
expert evidence that a ridge one thousand 
feet wide, proposed to be used as one of 
the retaining walls, would be insufficient 
for the purpose and would permit leakage, 
is inadmissible as conjectural, for if in- 
effectual, damages could be ascertained and 
recovered: Olympia Light & Power Co. v. 
Harris, 58 Wash. 410, 108 Pae. 940. 


In eminent domain proceedings, where 
all the witnesses testified as to the value 
of the property as it was at the time of 
the trial, it will be presumed that the 
verdict included the value of cement walks 
that had been laid, and it is not error to 
exclude evidence of the cost of the walks: 
Tacoma v. Bonnell, 58 Wash. 593, 109 Pac. 
60. 

In eminent domain proceedings, it is not 
error to fail to instruct the jury as to dam- 
ages which the owner might suffer if a 
building on the premises were removed, 
where the matters were covered by the 
general instructions: Tacoma v. Bonnell, 58 
Wash. 593, 109 Pac. 60. 
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As to injury to, or cost of removing 
building as elements of damage in eminent 
domain proceeding, see note in 85 Am. 
St. Rep. 96. 

In eminent domain proceedings by a 
city, it is discretionary, under this section, 
to refuse separate trials to owners of the 
property, to be reviewed only for abuse 
of discretion: Tacoma v. Wetherby, 57 
Wash. 295, 106 Pac 903. 

In eminent domain proceedings by a city, 
all the owners may be joined as defend- 
ants, and abuse of discretion in refusing 
one a separate trial does not appear unless 
he is deprived of a fair trial and makes an 
affirmative showing of prejudice: Tacoma 
v. Bonnell, 58 Wash. 593, 109 Pac. 60. 

RECORD.—The refusal, in eminent do- 
main proceedings, to allow evidence that 
the land had been leased, will be presumed 
correct when a copy of the lease offered 
in evidence is not in the record: Tacoma v. 
Wetherby, 57 Wash. 295, 106 Pac. 903. 

In condemnation proceedings to assess 
the ‘damages from the elevation of F. 
street, evidence as to damages from the 
obstruction of an alley by a change of D. 
street 1s not admissible, not being an issue: 
Spokane v. Thompson, 69 Wash. 650, 126 
Pac. 47. 

In condemnation proceedings to assess 
the damages to an abutting lot by reason 
of a change of street grade elevating the 
street through the entire block, it is error 
to confine the evidence of damage to that 
part of the street immediately in front of 
the lot: Spokane v. Thompson, 69 Wash. 
650, 126 Pae. 47. | 


§ 7775. 


An abutting owner cannot be deprived 
of his right to the use of the full width 
of the street without just compensation: 
Brazell v. Seattle, 55 Wash. 180, 104 Pac. 
155. 

The interest of an abutting property 
owner in the maintenance of the street 18 
property of which he cannot be deprived 
until just compensation has been paid: 
Smith v. Centralia, 55 Wash. 573, 104 Pac. 
797. 

Injury inflicted upon property in the 
neighborhood of a street by a regrade and 
diverting of travel is damnum absque in- 
juria, where the property does not abut on 
the regraded street, and is not within con- 
stitution, article 1, section 16, prohibiting 
the damaging of property without just 
compensation, since the injury differs not 
in kind but only in degree from that suf- 
fered by the publie generally: In re Fifth 
Avenue etc., 62 Wash. 218, 113 Pac. 762. 

As to power of municipality, as against 
abutting owner, to vacate street or part of 
street and devote the property to private 
purposes, see note in 22 L. R. A., N. S., 530. 
And see notes in 2 L. R. A., N. S., 269; also 
30 L. R. A., N. S., 637, and 36 L. R. A., N. 
S., 693. 
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Where the verdict for the value of land 
taken for a street improvement recites that 
the remainder was not damaged by the 
taking, the same is not exempt from assess- 
ment for special benefits as it would have 
been if found to be damaged by the tak- 
ing: In re Pine Street, 57 Wash. 178, 106 
Pac. 755. 


Where a jury in condemnation proceed- 
ings for land taken for an improvement 
found generally that lands not taken were 
not damaged, the same may be assessed 
for benefite; and it cannot be shown that 
the jury merely found that the lands were 
not damaged in excess of benefits, by oral 
evidence to the effect that at the trial be- 
fore the jury it was stipulated that the 
only issue was whether the lands were dam- 
aged in excess of the benefits and that 
witnesses for the city admitted damage 
and the jury were instructed that the dam- 
age must exceed the benefits, since such 
evidence and the general verdict, in the 
absence of special finding, does not neces- 
sarily imply that the jury found any actual 
damage: In re Blewett Street, Seattle, 59 
Wash. 485, 110 Pac. 29. 

As to mght of jury in eminent domain 
proceedings to disregard testimony of wit- 
nesses, see note in 3 Ann. Cas. 302. 

Where proceedings to condemn land for 
the purpose of widening a street are con- 
ducted separately from a proceeding to re- 
grade the same, a general verdict that the 
remainder of abutting lots were damaged 
one dollar by the taking more than they 
were benefited, and sustained no damage 
by reason of the regrade, does not exempt 
the lots from an assessment for benefits 
for the regrade, the implication being 
rather that the property would be benefited 
thereby: Levy v. Seattle, 61 Wash. 540, 112 
Pac. 639. 

The closing of a sixteen-foot alley by 
the change of grade of a street is a special 
damage to the property abutting on the 
alley: Spokane v. Thompson, 69 Wash. 650, 
126 Pac. 47. 

As to special and peculiar damage in 
eminent domain proceedings, see note in 
109 Am. St. Rep. 909. 

This section does not authorize an owner 
in condemnation proceedings to claim dam- 
ages to a lot contiguous to the lot taken, 
where the lots were separate and appro- 
priated to distinct uses: Seattle v. Atwood, 
59 Wash. 112, 109 Pac. 326. 

As to lots separated by merely plat lines 
as susceptible to damage each by the tak- 
ing of the other, see note in 57 L. R. A. 
938. 

In condemnation proceedings the verdict 
of the jury finding no damages to land not 
taken 1s supported by the evidence, and 
will not be disturbed on appeal, where one 
of the witnesses. for the city testified that 
the northerly tract would not be damaged 
and that there might be about ten per cent 
damages to the southerly tract, and an- 
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other witness testified that the southerly 
portion would be just as valuable now as it 
was before, especially where the jury 
viewed the premises and the trial judge 
sustained the verdict: Tacoma v. Hansen, 
59 Wash. 594, 110 Pac. 426. 


Upon condemnation of property needed 
for a street improvement, a verdict for the 
value of land taken, reciting that the re- 
mainder of the lot is not damaged by 
reason of the taking, precludes the claim 
that an award of damages was made there- 
for: In re Pine Street, 57 Wash. 178, 106 
Pac. 755. 


§ 7777. 


It is not error prejudicial to the owner 
to instruct the jury that they should de- 
termine the value of a building and add 
its cost to its removal, if it was damaged 
by its removal and could not be put in as 
good condition as before, although the in- 
struction goes beyond this section, since 
it was error favorable to the owner: Ta- 
coma v. Bonnell, 58 Wash. 593, 109 Pac. 60. 


In proceedings to condemn a specified lot 
on which there was located a building, 
under this section, damages are not au- 
thorized for readjustment of the building 
to another contiguous lot which was a 
separate unit, put to a distinct use, and 
which was not taken or damaged: Seattle 
v. Atwood, 59 Wash. 112, 109 Pac. 326. 


This section is constitutional, it being 
within the power of the legislature to pro- 
vide that such a removal is not a taking 
of property, where there was but one tract 
of land involved: Tacoma v. Bonnell, 58 
Wash. 593, 109 Pac. 60. 


§ 7778. 
See notes to § 7784. 


In eminent domain proceedings by a city 
this section authorizes the assessment of 
one recovery of damages against the land- 
lord and tenant, leaving it for division be- 
tween the parties entitled thereto: In re 
Western Avenue, 57 Wash. 290, 106 Pac. 
901. 

As to the rights of tenants and reversioners 
in eminent domain proceedings, see notes 
in 4 Ann. Cas. 1011, and 15 Ann. Cas. 714; 
also note in 21 L. R. A. 212. 


In condemnation proceedings, where 
damages were claimed by reason of the 
raising of surrounding streets, on two of 
which approaches were proposed, extending 
not exceeding four hundred feet, plans, 
drawings and the testimony of the city 
engineer that the approaches were to ex- 
tend but one hundred and sixty-three feet, 
amount to a stipulation to that effect, 
and entitles the owner to have the restric- 
tion inserted in the judgment awarding 
damages by reason of the improvement 
with the approaches restricted to one hun- 
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dred and sixty-three feet: In re Mercer 
Street, Seattle, 55 Wash. 116, 104 Pac. 133. 


§ 7782. 


In eminent domain proceedings by a 
city, the jury is to determine only the dam- 
age to the land taken and the damages 
resulting to land not taken, although the 
court, in the language of this section, in- 
structed them to further find the “gross 
damages” to any land or property not 
taken (other than damages to a remainder 
by reason of its severance from the part 
taken), since this covers the same thing 
or is meaningless: Tacoma v. Bonnell, 58 
Wash. 593, 109 Pac. 60. 


Laws of 1907, page 321, section 15, pro- 
viding that for improvements to be paid 
by special assessment upon property ben- `° 
efited, the compensation found by the jury 
shall be irrespective of any benefit from 
the improvement, does not require a city, 
on condemning land for opening a street, 
to include the improvement of the street 
or the establishment of a grade; hence 
the award of damages for compensation for 
merely opening a street does not bar an as- 
sessment for benefits in a subsequent pro- 
ceeding to grade and plank the street: 
Martenis v. Tacoma, 66 Wash. 92, 118 Paec. 
882. 


In condemnations for street grade 
changes to meet grades of a railroad com- 
pany, the railroad agreeing to pay all 
condemnation awards against the city, be- 
ing for the public benefit and not solely 
in the interest of the company, and being 
1 in the name of the city, the 

amages are to be assessed under this 
section and constitution, article 1, section 
16, permitting cities to offset special ben- 
efits against the damage, and not under 
section 926, authorizing damages against 
a railroad company irrespective of any 
benefit to the property: Spokane v. Thomp- 
son, 69 Wash. 650, 126 Pac. 47. 

As to special benefits as the justification 
and foundation of local assessments, see 
note in 28 L. R. A., N. S., 1168. 

Condemnations for street grade changes 
to meet grades of a railroad company, 
which agreed to pay all condemnation 
awards against the city, are properly 
prosecuted in the name of the city: Spo- 
kane v. Thompson, 69 Wash. 650, 126 Pac. 
47. 


§ 7783. 


A judgment in condemnation proceedings 
by a city, upon the stipulation of city of- 
ficers entitled to represent the city, is not 
void for want of authority of the officers 
to make the stipulation, where the court 
had jurisdiction of the subject matter and 
the parties, and cannot be repudiated by 
the adverse party for the city: James V. 
Seattle, 57 Wash. 318, 106 Pac. 1114. 


$$ 7783—7789 


Where a full fee simple is condemned by 
a city for a particular use, and the award is 
paid out of the general fund and accepted, 
the land does not revert to the owner upon 
the city’s devoting it to some other use; 
and the former owner cannot complain if 
an easement therein is subsequently 
granted to a railroad company: Reichling 
v. Covington Lumber Co., 57 Wash. 225, 
135 Am. St. Rep. 976, 105 Pac. 777. 

As to power of municipality as against 
abutting owner to vacate street or portion of 
street and devote the land to private pur- 
poses, see note in 22 L. R. A., N. S., 530. 


Upon appeal from an order adjudging a 
public necessity for condemnation for a 
street extension outside of the city, the 
question of the power of the city to levy 
assessments on lands outside its limits 
to pay the award does not arise, as the 
award must be paid before the land is 
taken: Tacoma v. Titlow, 53 Wash. 217, 
101 Pac. 827. 


The verdict of a jury, awarding damages 
in a condemnation case, will not be dis- 
turbed on appeal when supported by any 
competent evidence and the jury viewed 
the premises: In re Mercer Street, Seattle, 
55 Wash. 116, 104 Pac. 133. 


A city cannot, after paying an award in 
condemnation proceedings into court, ap- 
peal therefrom, as the controversy has 
ceased, in view of this section, and section 
7784, providing that, upon payment of the 
award, title shall vest in the city, and con- 
stitution, article 1, section 16, prohibiting the 
taking of private property until compensa- 
tion therefor in money shall be first ascer- 
tained and paid into court: Spokane v. 
Cowles, 67 Wash. 639, 121 Pac. 463. 

As to effect of appeal in condemnation 
proceedings, see note in 2 L. R. A., N. S. 
313. 

As to appealable judgments and orders 
in eminent domain proceedings, see note in 
16 Ann. Cas. 1004. 


In condemnation proceedings to regrade 
a street by making a deep cut and a slope 
of forty-five degrees on abutting prop- 
erty to meet the cut, an award of damages 
to the property covers only the damage to 
the lots arising from the cut in the street 
and the specified slope on the lots, and not 
damages for the removal of lateral sup- 
port resulting from the fact that the nature 
of the soil was such that a slope of forty- 
five degrees was not sufficient to support 
the balance of the lot and prevent the re- 
maining soil from falling into the street; 
and it is immaterial that the ordinance 
and petition required the condemnation of 
all Jands and rights necessary to be taken, 
used, or damaged, since the city deter- 
mined what slope was necessary and suffi- 
cient for lateral support, and that ques- 
tion will not be litigated in the condemna- 
tion proceedings: Casassa v. Seattle, 66 
Wash, 146, 119 Pac. 13. 


GENERAL STATUTES. 


§ 7784. 

Where, through error and the wrongful 
action of attorneys, an award in con- 
demnation is adjudged to be paid to per- 
sons having no interest therein, and the 
1 was made and the judgment satis- 
ed, the city as relator is not liable to the 
true owners of the property, since under 
this section, the payment of the award im- 
mediately vests the title in the city, and 
under section 7778, the duty of making 
proper distribution is upon the court and 
not the city: Carton v. Seattle, 66 Wash. 
447, 120 Pac. 111. 


88 7785, 7786. 
See notes to § 7790. 


§ 7787. 

Interest upon an award on condemnation 
of property needed for a street improve- 
ment may be included as part of the cost 
of the improvement to be assessed against 
the property benefited: In re Pine Street, 
57 Wash. 178, 106 Pac. 755. 

As to the consideration of benefits, see 
note in 109 Am. St. Rep. 910. 

As to implied right to interest on assess- 
ment, see note in 6 L. R. A., N. S., 694. 


This section authorizes the inclusion of 
costs of preparing and serving the con- 
demnation proceeding, and of expert wit- 
nesses, engineers’ expenses, etc.: In re South 
Shilshole Place, 61 Wash. 246, 112 Pac. 228. 

An assessment for local improvements 
may include the costs of the city attorney, 
expenses of the city engineer, and of the 
eminent domain commissioners, incurred in 
the proceeding: In re Jackson Street, 62 
Wash. 432, 113 Pac. 1112. 

As to power of munieipality to assess 
cost of improvement against fee owner in 
cases of wharves, see note in 5 L. R. A., 
N. S., 289. 

As to liability for costs on appeal from 
award in eminent domain proceedings, see 
note in Ann. Cas. 19120, 533. See, also, 
note in 36 L. R. A., N. S., 624. 

As to the validity of statute providing for 
recovery of attorneys’ fees in action for 
recovery of special assessment, see note in 
11 Ann. Cas. 811. 

The amount of previous assessment is 
immaterial on the question of the reason- 
ableness of an assessment: In re Third, 
Fourth, and Fifth Avenues, Seattle, 55 
Wash, 519, 104 Pac. 799. 


§ 7788. 


The board of eminent domain commis- 
sioners created by this section are city 
officials, and not within constitution, art- 
icle 11, section 5, requiring all county, 
township, precinct, or district officers to 
be elected: In re Blewett Street, Seattle, 
59 Wash. 485, 110 Pac. 29. 
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§ 7790. 
See notes to § 7552. 


Laws of 1905, page 84, section 22, pro- 
viding that, in assessments for benefits 
from a municipal improvement, it shall 
be the duty “of the superior judge” and 
the commissioners to examine the locality 
and to estimate the proportion of the total 
cost that will be of benefit to the property, 
etc., might be unconstitutional as delegat- 
ing legislative power to the superior court, 
if construed literally to require the su- 
perior court judge to assist in making the 
assessment; and the inclusion “of the su- 

erior judge” in said action will be held an 
inadvertence, where it appears that the 
law viewed as an entirety limited the func- 
tions of the court to the appointment of 
commissioners and a judicial review of the 
assessment-roll; and the law is therefore 
not invalid as delegating the levying of 
assessments to the superior court, or to 
other than the corporate authorities: Seat- 
tle v. Seattle & Montana R. Co., 50 Wash. 
132, 96 Pac. 958. 

The reasonable cost of preliminary sur- 
veys and advertising may be included in 
a local assessment: Shryock v. Hannenen, 
61 Wash. 296, 112 Pac. 377. 

In eminent domain proceedings by a city, 
it is proper to instruct that benefits to ad- 
jacent property are to be deducted from 
the damages to such property, if the dam- 
age is in excess of the benefits, but if the 
benefits are equal, the jury must find the 
lands not damaged, regardless of the ques- 
tions that may arise on the assessment 
of benefits: Tacoma v, Wetherby, 57 Wash. 
295, 106 Pac. 903. 

As to equation of benefit and burden to 
particular pieces of property, see note in 
28 L. R. A., N. S., 1172 

As to constitutionality of special assess- 
ment in excess of beneſits, see note in 3 
Ann. Cas. 11. 

Under this section, eminent domain com- 
missioners, upon assessing property bene- 
fited by a municipal improvement, must 
determine what proportion, if any, of the 
total cost will be of benefit to the public, 
and assess such amount to the city, and 
the balance to the property; and under 
sections 7795, 7796, upon appeal, the su- 
perior court may modify the assessment 
and adjust the assessments between the 
city and the property owners, and hear evi- 
dence thereon: Spokane v. Gilbert, 61 
Wash. 361, 112 Pac. 380. 

The eminent domain commissioners are 
vested with a discretion in determining the 
benefits from the opening of a street, and 
the opening of a city street through a tract 
of unplatted land is presumed to be a 
special benefit: In re South Shilshole Place, 
61 Wash. 246, 112 Pac. 228. 

As to who determines what is a public 
use, see note in 102 Am. St. Rep. 821. 
And see note in 88 Am. St. Rep. 933. 
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As to criterion determining character of 
use as public or private, see note in 2 
L. R. A. 681. 

As to the right to make assessments ac- 
3 to benefits, see note in 8 L. R. A. 

Damage to abutting property by reason 
of previous improvements cannot be off- 
set against an assessment for benefits from 
a later improvement: Knickerbocker Co. v. 
Seattle, 69 Wash. 336, 124 Pac. 920. 

Property found by the jury to be dam- 
aged by an improvement is not subject to 
an assessment for benefits: Inner-Circle 
Property Co. v. Seattle, 69 Wash. 508, 125 
Pac, 970. 

Under sections 7790, 7795, 7796, propert 
can only be assessed if specially benefited, 
and it is not proper to include in an assess- 
ment district property that receives merely 
a general benefit: In re Fifth Avenue etc., 
66 Wash. 327, 119 Pac. 852. 

As to necessity of special benefit to sus- 
tain assessment for local improvement, see 
note in 14 L. R. A. 755. 

A city cannot be generally assessed for & 
9 improvement unless it is speciall 

enefited, nor merely because it was negli- 
gent in improving a street for the benefit 
of a street railway company without ex- 
acting an agreement from the company 
to contribute to the expense: Spokane v. 
Curtiss, 66 Wash. 555, 120 Pac. 70. 

As to what munieipal corporations are 
liable for in respect of defect in streets 


‘and public places, see note in 108 Am. St. 


Rep. 139. 

Under an ordinance for the improvement 
of a street, the cost and expense to be 
paid “wholly by special assessment upon 
the property to be benefited,” the eminent 
domain commissioners have no power to 
assess the city generally for a portion of 
the expense, in view of section 7785, con- 
ferring upon the city council the power to 
determine whether the cost should be made 
wholly by special assessment upon property 
benefited, or partly from the genera] fund 
of the city, and section 7790, authorizing 
the city council to fix an assessment dis- 
trict which “shall be conclusive and bind- 
ing” on the commissioners: Spokane v. Cur- 
tiss, 66 Wash. 55, 120 Pac. 70. 

As to the binding quality of statutory 
rules of apportionment made under legis- 
lative discretion to prescribe them, see note 
in 28 L. R. A., N. S., 1160. 

Under sections 7786, 7787, authorizing 
the city council to determine whether an 
improvement shall be made wholly or 
partly at the expense of abutting property, 
and section 7790, authorizing commis- 
sioners to apportion benefits between the 
city and abutting owners by a comparison 
of the public and private benefits to be 
derived from the improvement, it is within 
the power of the council to make the ap- 
portionment, and for the commissioners to 
act only when the council fails to do 80; 
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and in any event, the benefit to the pub- 
lic must be a special and not a general 
benefit, and findings of the court or com- 
missioners are conclusive on appeal: In re 
Fifth Avenue etc., 66 Wash. 327, 119 Pac. 
852. 

As to the effect of the legislature’s omis- 
sion to prescribe a rule of apportionment, 
see note in 28 L. R. A., N. S., 1166. 

An assessment-roll returned by commis- 
sioners is admissible as evidence of the 
benefits received, and that property out- 
side the district was not specially benefited, 
and overcomes the prima facie showing 
made by a reassessment arbitrarily ordered 
by the court: In re Fifth Avenue etc., 66 
Wash. 327, 119 Pac. 852. 

The unanimous opinion of commissioners 
that property should be excluded from an 
assessment district because not specially 
benefited, is conclusive on the courts, where 
it appears that the a was to 
gain easier grades and divert travel from 
the property in question, which was on 
higher ground and beyond the influence of 
the special benefits contemplated: In re 
Fifth Avenue etc., 66 Wash. 327, 119 Pac. 
852. 

Street improvements benefiting a street 
railway by enabling it to lay double tracks 
and reduce its curve are a benefit to the 
property in the district accessible thereto, 
although a part of the property in the 
district fronts upon another street-car line, 
such fact going to the amount and not to 


the fact of the benefits: Spokane v. Curtiss, ` 


66 Wash. 555, 120 Pac. 70. 

Under a proceeding to condemn land for 
the opening of a street pursuant to an or- 
dinance which did not provide for an estab- 
lished grade or any improvement of the 
street, an award for damages precluding 
any assessment for benefits on account of 
the condemnation, does not bar an assess- 
ment for benefits in a subsequent proceed- 
ing to establish a grade and improve and 
plank the street; notwithstanding that the 
city attorney in the first proceeding went 
beyond the issues in propounding ques- 
tions to the jury, who were instructed to 
award damages that will be sustained by 
the “construction of the proposed road,” 
there having been no evidence thereon or on 
the question of damages by reason of any 
improvement of the roadway: Martenis v. 
Tacoma, 66 Wash. 92, 118 Pac. 882. 

Upon the improvement of a street cross- 
ing a navigable waterway in contempla- 
tion of the erection of a bridge, raising the 
grade to make proper approaches for the 
bridge which would be useless for any 
other purpose, property abutting on the 
streets may be assessed for the benefits 
that will acerue by subsequently construct- 
ing the bridge, although not yet provided 
for, where the bridge is an essential part 
of the improvement and wil! materially 
benefit the property, and the evidence 
shows that the bridge will be erected at 
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that place: In re Westlake Avenue, 66 
Wash. 277, 119 Pac. 798. 

As to whether an assessment for benefits 
may rest upon prospective action in com- 
pleting the improvement, see note in 28 
L. R. A., N. S., 669. 

Inequalities of a local assessment upon 
lands similarly situated will not avoid the 
assessment if the record does not show 
that the differences were arbitrary, or that 
the property assessed the highest did not 
receive a greater benefit: Shryock v. Han- 
nenen, 61 Wash. 296, 112 Pac. 377. 

The fact that assessments are distributed 
in part by the zone system, at varying per- 
centages of the cost where the lots are 
parallel to the street, while lots fronting 
on the street are assessed for the whole 
cost of that part, does not warrant the set- 
ting aside of the assessment as arbitrary, 
unless it is shown that the assessment is 
greater than the benefit: Gerlach v. Spo- 
kane, 68 Wash. 589, 124 Pac. 121. 

Abutting owners within an assessment 
district cannot complain that the district. 
improperly included the lands of others 
not subject to the assessment: Shryock v. 
Hannenen, 61 Wash. 296, 112 Pac. 377. 

The decision of the eminent domain com- 
missioners determining the boundaries of a 
local improvement district to be assessed 
for benefits will not be disturbed on appeal 
because of differences of opinion as to the 
propriety thereof: In re Jackson Street, 62 
Wash. 432, 113 Pac. 1112. 

A local assessment for street improve- 
ment on abutting property to the depth 
of one hundred and twenty feet is properly 
limited to that portion of an irregular 
block which is within one hundred and 
twenty feet of the street: Shryock v. Han- 
nenen, 61 Wash. 296, 112 Pac. 377. 

A local assessment ordinance for street 
improvements sufficiently describes the lots 
to be assessed as all the lots and land. 
abutting on the designated portions of the 
street, to the depth of one hundred and 
twenty feet, without giving the block and 
lot numbers: Shryock v. Hannenen, 61 
Wash. 296, 112 Pac. 377. 

The courts will not review the action of 
eminent domain commissioners in fixing: 
the boundaries of improvement districts 
or in apportioning all the expenses to 
the property without charging the general 
fund of the city, where there is no show- 
ing of arbitrary action, fraud, or mistake: 
In re Twelfth Avenue, 66 Wash. 97, 119 
Pac. 5. 

While the courts will be slow to inter- 
fere with the discretion of eminent domain 
commissioners in fixing the limits of a 
special assessment district, yet an assess- 
ment will be set aside as arbitrary and an 
abuse of discretion, where one block was 
assessed for three times the depth of the 
block on the opposite side of the street, 
and twice the depth of other blocks on the 
same side of the street, in amounts pro- 
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portionally greater, a aed merely be- 
cause it was all owned by one person, and 
without any possible suggestion that, from 
its situation or the lay of the land, it 
would receive any greater benefit from the 
improvement: Spokane v. Kraft, 67 Wash. 
245, 121 Pac. 830. 

As to the requirement that taxation 
must be uniform, see note in 28 L. R. A., 
N. 8., 1137. 


Upon reversing on appeal the confirma- 
tion of an assessment for a local improve- 
ment on the ground that one block was 
arbitrarily assessed an excessive amount, 
an entirely new assessment will be ordered 
inasmuch as the amount to be deducted 
from the property in question could not be 
assessed to other owners without a new 
motice of the increase: Spokane v. Kraft, 
67 Wash. 245, 121 Pac. 830. 


An assessment is not invalidated by the 
failure to assess all the property within 
the assessment district, in the absence of 
an affirmative showing that the omitted 
property was specially benefited, the pre- 
sumption being that 1t was not benefited: 
Seattle Mattress & Upholstery Co. v. Seat- 
tle, 69 Wash. 666, 125 Pac. 1013. 


The mere fact that real estate omitted 
from assessment was contiguous to the im- 
provement is not sufficient to overcome the 
presumption that it was omitted because 
not benefited: Seattle Mattress & Up- 
holstery Co. v. Seattle, 69 Wash. 666, 125 
Pac. 1013. 

As to mode of assessment and rules of 
apportionment, see note in 8 L. R. A. 371. 


A city cannot contract with part of the 
property owners in a contemplated im- 
provement district to form the district 
and eliminate their property from assess- 
ment in consideration of their doing the 
mecessary grading of certain streets, ac- 
cepting a nominal sum as damages for 
their property taken or damaged by street 
extensions and changes of grade in the dis- 
trict, such contract being ultra vires and 
void: Turner Investment Co. v. Seattle, 70 
Wash. 201, 126 Pac. 426. 

An irregular block not platted into lots, 
and used for railroad purposes is properly 
assessed for local improvements as un- 

latted land: Shryock v. Hannenen, 61 
Vash, 296, 112 Pac. 377. 

An assessment for a local improvement 
may include accumulated interest pending 
the making of the assessment-roll, where 
the authorities proceeded with diligence in 
preparing the roll: In re Twelfth Avenue, 
66 Wash. 97, 119 Pace. 5. 

The fact that owners had put in part of 
the improvements provided for does not 


result in double assessments, where the 


ordinance provides for rebates in such 
cases, and no showing is made that a satis- 
factory settlement had been refused by 
the city: Gerlach v. Spokane, 68 Wash. 
589, 124 Pac. 121. 
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Where an ordinance required all common 
labor on public works to be paid a mini- 
mum wage, which was in excess of the 
ordinary wage for common labor, a prop- 
erty owner may object to the assessment 
in that free and open competition in let- 
ting the contract was restricted and the 
cost of the work increased; but the con- 
tract will not be held void, since the ex- 
cess of cost resulting can be deducted 
from the assessment: Gerlach v. Spokane, 
68 Wash. 589, 124 Pac. 121. 

A contract under a city ordinance re- 
quiring all common labor on public works 
to be paid a minimum wage, which was at 
a rate of from fifty to ninety cents higher 
for eight hours’ labor than the wages paid 
in private employment, may be objected to 
by a property owner assessed for a special 
improvement as an arbitrary and unrea- 
sonable discrimination in favor of a class 
of citizens, and as improperly restricting 
competition or imposing an unwarranted 
burden by unreasonably increasing the 
cost of the work, where over fifty per cent 
of the cost of the improvement was for 
common labor, entitling the objecting 
owner to a reduction of the assessment 
figuring the labor at a reasonable wage: 
Malette v. Spokane, 68 Wash. 578, 123 
Pac. 1005. 

Such an ordinance conflicts with a 
charter provision requiring the contract 
to be let upon competitive bids: Malette 
v. Spokane, 68 Wash. 578, 123 Pac. 1005. 

As to the duty to let contract for mu- 
nicipal work to lowest responsible bidder, 
see note in 50 Am. St. Rep. 490. 

While the city is limited in making as- 
sessments for benefits to the amount of the 
published estimates of such part of the 
contemplated work as was actually done, 
it is error for the court, on appeal from 
the city council, to arbitrarily limit the 
assessment by reference to a bid upon 
segregated items which did not include 
necessary engineering work or overhaul 
at a certain rate, both included in the esti- 
mates and evidently taken into considera- 
tion by the city council in making the as- 
sessment: Peabody v. Edmonds, 68 Wash. 
610, 123 Pac. 1018. 

Under a power to improve any street, a 
city may in one proceeding provide an 
assessment district for the improvement 
of several streets, where the total cost is 
thereby reduced, and by a process of book- 
keeping the cost of each street is limited 
to and levied upon abutting property: Ger- 
lach v. Spokane, 68 Wash. 589, 124 Pac. 
121. 

In an action to set aside a local assess- 
ment, the fact that the plaintiff had no 
notice of the assessment in time to object 
before the eity council is immaterial, if 
the statutory notice was given, which will 
be presumed in the absence of allegations 
to the contrary: Martin v. Olympia, 69 
Wash. 28, 124 Pac, 214. 
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As to validity of eminent domain stat- 
ute which fails to provide for notice to 
land owners of proceedings to condemn (as 
distinguished from proceedings to fix com- 
„ see note in Ann. Cas. 1913, 

The power to levy special assessment for 
a street improvement is not exhausted by 
being once exercised: Knickerbocker Co. 
v. Seattle, 69 Wash. 365, 124 Pac. 922. 

The city charter and statute authoriz- 
ing improvements to be made by planking, 
a plank roadway is a “permanent” improve- 
ment and not repair work, for which an 
assessment can be made, where it was 
intended for use until it wears out: 
Knickerbocker Co. v. Seattle, 69 Wash. 365, 
124 Pac. 922. 

An elevated roadway resting on mud- 
sills, piles and stringers, is a “permanent” 
improvement for which the property may 
be assessed, where it was intended to use 
the same as long as it would last, although 
the city contemplated the making of a 
permanent fill later, and did in fact com- 
mence filling in underneath the structure 
shortly after it was built: Knickerbocker 
Co. v. Seattle, 69 Wash. 336, 124 Pac. 920. 

As to what are public improvements, see 
note in 12 L. R. A. 417. 

As to meaning generally of local im- 
provement for which special assessment 
may be levied, see note in 20 Ann. Cas. 339. 

The fact that the actual cost of an im- 
provement exceeds the original estimate 
does not affect the power of the city coun- 
cil to levy an assessment upon property to 
the extent of benefits received, within the 
limit allowed by law, where the estimate 
required by the charter was made by the 
board of public works to enable the council 
to act advisedly in ordering an improve- 
ment within the fifty per cent limit of the 
assessed valuations, and no notice to the 
property owners or hearing upon the 
amount of the estimate was required or 
given: Inner-Circle Property Co. v. Seattle, 
69 Wash. 508, 125 Pac. 970. 


An assessment for a permanent street 
fill, charging two-thirds of the cost against 
leaseholds and one-third against the fee, 1s 
Sustained, where the lease had twenty- 
one years to run, with the preference right 
of renewal, the leaseholds received the 
whole of the present benefit and are rela- 
tively more enhanced in value than the 
fee, and the evidence as to the benefits 
was conflicting: Seattle Mattress & Up- 
holstery Co. v. Seattle, 69 Wash. 666, 129 
Pac. 1013. 


§ 7791. 


In proceedings by a city to levy assess- 
ments for a local improvement, where 
eminent domain commissioners have made 
up an assessment-rol] and notice has been 
given to a property owner of the amount 
of benefits assessed against his property, 
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and the owner files no objections and does 
not appear, the court in confirming the 
assessment has no authority to increase 
the same, since its order has the effect of 
a default judgment, the hearing being 
conducted as in other proceedings, under 
sections 7791-7797: In re Sixth Avenue 
West, Seattle, 59 Wash. 41, Ann. Cas. 
1912A, 1047, 109 Pac. 1052. 


8 7795. 


See notes to § 7790. 


Under this section, “may” should not 
be construed to mean “must,” in view of 
other provisions of the statute authorizing 
the court to apportion part of the cost otf 
the improvement to the city, and to change 
any assessment or recast the same accord- 
ing to the “principles” of the act, which 
appear to require each parcel of land to 
“bear its relative equitable proportion” of 
the costs: Seattle v. Sylvester-Cowen Inv. 
Co., 55 Wash. 659, 104 Pac. 1121. 


§ 7796. 
See notes to § 7790. 


§ 7797. 


Upon confirmation of an assessment-roll 
for a public improvement in a special dis- 
trict, the court must keep within the issues 
raised by the objections, and cannot direct 
a change in the district unless it is chal- 
lenged by a property owner therein: 
| acai v. Curtiss, 66 Wash. 555, 120 Pac. 


An assessment of special benefits, while 
a subject for judicial injuiry, will not be 
set aside on appeal as excessive, unless 
the evidence so preponderates as to in- 
dicate arbitrary action: In re Fifth Avenue 
etc., 66 Wash. 327, 119 Pac. 852. 

Objections going to the regularity of an 
assessment for a local improvement are 
cured by confirmation of the assessment- 
roll, in the absence of appeal therefrom, 
and cannot be made the 8 for an ac- 
tion to set aside the assessment: Norman 
v. Spokane, 67 Wash. 630, 122 Pac. 330. 


§ 7798. 


An act authorizing the assessment of 
property benefited by a local improvement 
relates to the taxing power, and not to the 
taking or damaging of private property 
for a public use without compensation, pro- 
hibited by constitution, article 1, section 
16: Bilger v. State, 63 Wash. 457, 116 Pac. 
19, | 


§ 7813. 


Laws of 1895, page 270, limiting actions 
by municipal corporations to collect special 
assessments for any local improvement to 
ten years after delinquency of the assess- 
ment, applies to condemnation proceedings 
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by a county to acquire a right of way for 
a drainage ditch, under Laws of 1895, 
page 142, constructed under a prior un- 
constitutional act; since such proceeding 
is a mere incident to the power to institute 
proceedings for the purpose of obtaining 
money to pay the costs incurred under the 
void act: Lewis County v. McCutcheon, 53 
Wash. 367, 101 Pac. 1083. 


§ 7814. 


Since the right to recover damages re- 
sulting from the original grading of city 
streets rests upon statute (Laws 1893, p. 
207, sec. 47, and Laws 1907, p. 336, sec. 
48), the repeal of the acts without any 
saving clause, after suit brought, bars a 
recovery and works a discontinuance of 
the suit: Ettor v. Tacoma, 57. Wash. 50, 
106 Pac, 478, 107 Pac. 1061. 


§§ 7813—7840 


§ 7815. 

A city not being liable to property own- 
ers for damages from the original grading 
of streets, under this section, and surface 
water being an outlaw and common enemy 
against which anyone may defend himself, 
a city is not liable for damages from the 
impounding upon lots of surface waters 
through the construction of fills in streets 
and alleys in making initial grades: Wood 
v. Tacoma, 66 Wash. 266, 119 Pac. 859. 

As to liability of municipalities for 
defective streets, see note in 103 Am. St. 
Rep. 260. And in 108 Am. St. Rep. 139. 


§ 7818. 
See notes to § 7768. 


i CHAPTER XIX. 
PLATS, STREETS AND ADDITIONS. 


§ 7832. 


Where a plat plainly marked the bound- 
aries of two parallel streets of specified 
widths, and showed an intervening space 
of twenty feet between the streets, marked 
“R. R., which was occupied at the time 
by a street railway, a dedication of the 
public streets as marked does not include 
the intervening space, since an intention 
to dedicate will not be presumed and does 
not appear; and a clause reserving from 
streets dedicated, the twenty-foot strip 
marked “R. R.” will not defeat the ex- 
pressed intent not to dedicate such strip: 
Provident Trust Co. v. Spokane, 63 Wash. 
92, 114 Pac. 1030. 


§ 7840. 

A property owner, petitioning for the 
improvement of streets on certain condi- 
tions being performed, is not bound by 
his stipulation agreeing to a certain assess- 
ment upon his lots, or estopped from ques- 
tioning the validity of the assessment, 
where it appears that the city did not 
perform the stipulated conditions but 
levied the assessments in entire disregard 
of the stipulation: Lewis & Wiley v. Cook, 
57 Wash. 1, 106 Pac. 198. 

Owners petitioning for a street to a cer- 
tain width cannot object to confirmation 
of the assessment on the ground that the 
width was unnecessary: In re Jackson 
Street, 62 Wash. 432, 113 Pac. 1112. 

The payment of taxes and local assess- 
ments upon a strip of land used adversely 
as a street, for the prescriptive period, 
under a dedication by estoppel and user, 
does not estop the city from claiming the 
same as a street by dedication and pre- 
scription: Seattle v. Hinckley, 67 Wash. 
273, 121 Pac. 444. 
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As to presumption of dedication from 
user, see note in 6 L. R. A. 261. 

Nor would the city be estopped by the 
fact that the city attorney, out of an ex- 
cess of caution, included a portion of the 
strip in condemnation proceedings for the 
widening of streets, where the claimants 
in no wise altered their position by reason 
of the condemnations, especially in view 
of this section, providing an exclusive 
method for the vacation of streets: Seattle 
v. Hinckley, 67 Wash. 273, 121 Pac. 444. 

A city council having obtained jurisdic- 
tion, by petition and notice, to vacate a 
street, Jurisdiction is not lost by postpon- 
ing the hearing without entering a con- 
tinuance to a day certain or giving notice 
of the time: Brazell v. Seattle, 55 Wash. 
180, 104 Pac. 155. 

City councils have no power to vacate 
streets except as delegated by the legisla- 
ture, and the procedure therefor must be 
strictly followed: Brazell v. Seattle, 55 
Wash. 180, 104 Pac. 155. 

The courts have power to set aside a 
vacation of a street, although the same is 
a legislative function, where the law or 
ordinance is invalid and an attempt to 
enforce it i8 made or threatened: Smith 
v. Centralia, 55 Wash. 537, 104 Pac. 797. 

The vacation of a street is invalid where 
the petition was not signed by the owners 
of more than two-thirds of the private 
property abutting upon that part of the 
street, the notice was not given, and the 
ordinance vacated part of the street not 
described: Smith v. Centralia, 55 Wash. 
573, 104 Pac. 797. 

As to power of municipality to vacate 
Streets, see note in 46 Am. St. Rep. 494. 

The condemnation and improvement of 
& new street, covering part of, and to take 
the place of, an old street, the use of which 
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as a street has since been abandoned by 
the city, and which formerly gave the only 
access to plaintiff’s abutting property, does 
not constitute a vacation of the ofd street 
so as to vest title to the old street in the 

laintiff, in view of this section, provid- 
ing the manner in which street vacations 
may be obtained by persons owning an 
interest in abutting property, as the same 
provides an exclusive remedy, without 
which the council has no power to vacate 
streets: Heuston v. Tacoma, 67 Wash. 92, 
120 Pac. 872. 

The vacation of a street will not be en- 
joined at the suit of citizens whose prop- 
erty does not abut on the vacated portion 
and access is not cut off, or who do not 
sustain special physical damage different 
in kind rather than in degree from that 
suffered by the public: Freeman v. Cen- 
tralia, 67 Wash. 142, 120 Pac. 886. 

Mere inconvenience from the vacation 
of a street, where access to property is 

reserved over other streets, is not a tak- 
ing of or damage to property not abutting 
on the vacated portion of the street: Free- 
man v. Centralia, 67 Wash. 142, 120 Pac. 
886. 

The fact that vacated streets may be 
put to private uses, and that the vacation 
was instigated by private interests affected 
does not warrant interference with the 
city council’s action in vacating the 
Streets, the courts not inquiring into the 
motive for legislative action: Freeman v. 
Centralia, 67 Wash. 142, 120 Pac. 886. 

As to power of municipality, as against 
abutting owner, to vacate a street or por- 
tion of it, and devote the land to private 
purposes, see note in 2 Ann. Cas. 87, also 
note in 22 L. R. A., N. S., 530. 

A franchise to a railroad company to 
occupy a part of a public street to the ex- 
clusion of the public cannot be upheld 
under the city’s power to vacate the street, 
when it was not exercised in the manner 
prescribed by sections 7840-7843, for such 
vacations: State ex rel. Schade Brewing 
Co. v. Superior Court, 62 Wash. 96, 113 
Pac. 576. 

As to effect of city’s permitfing use of 
street bv railroad, so as practically to ex- 
clude public, see note in 36 L. R. A., N. S., 
790, 1115. 

An abutting property owner on a street 
has an interest different in kind from that 
of the public, where the street is vacated so 
as to close or affect his access, and may 
maintain an action to set aside an illegal 
vacation: Smith v. Centralia, 55 Wash. 573, 
104 Pac. 797. 

An abutting property owner upon an alley, 
which he uses for access to his property, 
suffers a special damage by its obstruction 
which differs in kind from that suffered by 
the general public; and it is error to in- 
struct the jury that he cannot recover if his 
damages were of the same character and 
kind as those sustained by owners of other 
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property on the alley, and the general pub- 
ic: Sweeney v. Seattle, 57 Wash. 678, 107 
Pac. 843. 


Such an instruction is not cured by recall- 
ing the jury and expressly refusing to 
change it, but adding that what was meant 
was that plaintiff could not recover if he 
suffered only the damages of inconvenience 
suffered by the general public: Sweeney v. 
Seattle, 57 Wash. 678, 107 Pac. 843. 

As to rights of abutting owners, as dis- 
tinguished from rights of others, in respect 
to stones, see note in 101 Am. St. Rep. 107. 


The act of 1901, sections 7840-7843, pro- 
viding a complete method for the vacation 
of streets and alleys in some respect incon- 
sistent with the earlier law, repeals by im- 
plication section 7847, of the earlier act: 
Rowe v. James, 71 Wash. 267, 128 Pac. 539. 


§ 7842. 


The act of 1901 (section 7842), providing 
that, upon the vacation of a street, the fee 
should belong to the abutting owners, con- 
fers no rights where vested mghts were ac- 
quired prior to the passage of the act, in 
view of section 7843, providing that no 
vested rights shall be affected by the act: 
Rowe v. James, 71 Wash. 267, 128 Pac. 539. 


The general rule that abutters own the fee 
to the center of the street is controlled by 
the circumstances; and where an owner plats 
land bounded by a street included in the 
plat and owns nothing beyond the street, his 
conveyance of land abutting on the street 
carries the fee to the entire street; and 
vacation vests title to the entire street in 
such owner: Rowe v. James, 72 Wash. 267, 
128 Pac. 539. 


An abutting owner acquires no rights to 
the fee of a vacated street by reason of the 
payment of assessments for its maintenance 
and improvement: Rowe v. James, 71 Wash. 
267, 128 Pac. 539. 


§ 7853. 


The fact that the plattors in dedicating a 
street along the shore iine of a lake, the cen- 
ter line of which was above high-water 
mark, excepted and reserved to their own 
use all water, riparian, and littoral rights, 
does not show an intent to reserve the fee 
to a thread of the street upon sale of lots 
abutting thereon thereby saving a prefer- 
ence right to purchase the shore lands; nor 
does the fact that they believed they owned 
the lands below high water show an intent 
to reserve the fee to a thread of the street 
beyond its center line: Gifford v. Horton, 
54 Wash. 595, 103 Pac. 988. 


A plat bordering on water is not to be 
construed as intended to cover only uplands, 
where it is evident that the plattors assumed 
to own and platted part of the shore lands: 
Cameron v. Burke, 61 Wash. 203, 112 Pac. 
202. 
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There is an implied irrevocable common- 
law dedication of a tract of land to a public 
use, where it appears that the tract was, 
with the owner's consent, used by the entire 
neighborhood for a burying ground from 
1854 to 1884, no grant or particular cere- 
mony being necessary: Roundtree v. 
Hutchinson, 57 Wash. 414, 27 L. R. A., N. 
S., 875, 107 Pac. 345. 

As to what is necessary to effect a dedi- 
cation of land as a cemetery or burial plat, 
see note in 27 L. R. A., N. S., 872. 

As to dedication and abandonment of 
land for cemetery purposes, see note in 15 
Ann. Cas. 172. 

Where a street in a plat is dedicated 
along a lake shore to high-water mark, the 
purchaser of lots abutting on the street ac- 
quires the fee to the entire street, subject 
to the public easement: Gifford v. Horton, 
14 Wash. 595, 103 Pac. 988. 

Where fifty-foot lots and the streets as 
marked on the plat occupy the entire space 
between the north and south boundaries of 
the tract, any excess would be apportioned 
among the lots; and an excess or strip of 
four and one-half feet along a boundary 
line could not be claimed by the plattors or 
those claiming under them: Booth v. Clark, 
59 Wash. 229, Ann. Cas. 1912A, 1272, 109 
Pac. 805. 

A dedicated addition did not extend to a 
river bank, where, between the line of ordi- 
nary high water and the nearest surveyed 
blocks, the lines of which were staked on the 
ground in accordance with exact dimensions, 
there intervenes a strip of land varying in 
width from eight to one hundred and fifty 
feet; and if the plat included the strip by 
reason of dedication of “all” of the govern- 
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ment subdivision, such fact would not 
dedicate or donate the strip to the public or 
to the purchasers of the contiguous blocks: 
Spinning v. Pugh, 65 Wash. 490, 118 Pac. 
635. 


A dedication of a city street by estoppel 
and user is shown where it appears that the 
owner removed his fences from a strip 
thirty feet wide, stating that he was throw- 
ing it open to the public, in 1889, and 
deeded the same to the city in 1892, a side- 
walk was constructed thereon, the street 
used by the public for twenty years, and 
referred to in partition deeds of the heirs as 
Galer street, and used as a boundary line, 
the long-continued use by the public imply- 
ing an acceptance by the city, although the 
deed was lost and the street was not worked: 
Seattle v. Hinckley, 67 Wash. 273, 121 Pac. 
444. 


§ 7854. 


Under this section the council has no 
power to modify the proposed replat, but 
must approve or reject it in its entirety, and 
an order approving part of the vacation 
petitioned for is void: Brazell v. Seattle, 
55 Wash. 180, 104 Pac. 155. 


§ 7887. 


Under this section the city council can 
only approve or reject the petition in its 
entirety, and an order altering the proposed 
replat is void, the orders required by jus- 
tice, etc., referring to the necessary assess- 
m°nts and awards, and not to modifications 
of the replat: Brazell v. Seattle, 55 Wash. 
180, 104 Pac. 155. 


CHAPTER XX. 
BRIDGES. 


§ 7869. 


Private individuals may, by consent of 
the federal and state governments, erect 


structures in the navigable waters of the 
state: Wilson v. Oregon-Washington R. & 
Nav. Co., 71 Wash. 102, 127 Pac. 847. 


CHAPTER XXI. 
RENEWAL OF SIDEWALKS. 


§§ 7870, 7871. 
Repealed. See L. 11, p. 481, § 71. 
§ 7873. 


Under this section, providing that nothing 
in the act shall be construed to limit or 
Rem. Wash. Oode, Vol. III—49 
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repeal any existing powers of cities with 
reference to such improvements, a city was 
authorized, after the enactment of the law, 
to levy special assessments under the pre- 
existing laws and ordinances of the city: 
Olympia v. Turpin, 70 Wash. 581, 127 Pac. 
210. 
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CHAPTER XXIII. 
SPECIAL ASSESSMENTS, GENERAL PROVISIONS. 


§ 7892. 


This section was intended to be retro- 
active, and removes the bar of the statute 
of limitations for the recovery thereof, 
where the same was passed at the next ses- 
sion of the legislature after a decision of 


statute of limitations from the delinquency 
of the assessment as a reasonable one, the 
city having no moral right to the money, and 
the ascertainment of the amount often being 
postponed beyond the two-year period: 
State ex rel. McCullough v. Seattle, 60 
Wash. 241, 110 Pac. 1008. 


the supreme court upholding the two-year 


CHAPTER XXIII-A. 
LOCAL IMPROVEMENTS. 


§ 7892-1. May Provide for Local Improvements. 

Any city or town in this state shall have power to provide for making 
local improvements and to levy and collect special assessments on property 
specially benefited thereby, for paying the cost and expense of the same or any 
portion thereof, as herein provided. [L. 11, p. 441, § 1.] 


§ 7892-2. May Determine by Charter or Ordinance. 

Any city or town shall have power to determine by charter or ordinance 
what work shall be done or improvements made at the expense, in whole or 0 
part, of the property specially benefited thereby; and to provide the man- 
ner of making and collecting assessments therefor in pursuance of this act. 
[L. 11, p. 441, § 2.] 


§ 7892-3. May Provide for Sewer, Drain and Water Systems. 

Any city or town shall have power to provide for the sewerage, drainage 
and water supply thereof, and to establish, construct and maintain a system of 
sewers and drains and a system or systems of water supply, within or without 


the corporate limits of such city or town, and to control, regulate and manage 
the same. [L. 11, p. 441, § 3.] 


§ 7892-4. May Provide for Protection from Overflow. 

Any city or town shall have power to provide for the protection of | 
city or town, or any part thereof, from overflow, and to establish, construct and 
maintain dikes, levees, embankments or other structures and works, or to open, 
deepen, straighten or otherwise enlarge natural watercourses, waterways and 
other channels, including the acquisition or damaging of lands, rights of way, 
rights and property therefor, within or without the corporate limits of such city 
or town, and to manage, regulate and control the same. [L. 11, p. 441, § 4.] F 


§ 7892-5. Protection from Fire—Auxiliary Water Systems. 

Any city or town shall have power to provide for the protection of such 
city or town, or any part thereof, from fire, and to establish, construct and 
maintain an auxiliary water system, or systems, or extensions thereof, or addi- 
tions thereto, and the structures and works necessary therefor or forming a 
part thereof, including the acquisition or damaging of lands, rights of way, 
rights, property, water rights, and the necessary sources of supply of water for 
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such purposes, within or without the corporate limits of such city or town, and 
to manage, regulate and control the same. [L. 11, p. 442, § ö.] 


§ 7892-6. Council to Order Improvements. | JS 

Whenever the public interest or convenience may require, the council, or 
other legislative authority of any such city or town, is hereby authorized and 
empowered to order the whole or any part of the streets, avenues, lanes, alleys, 
boulevards, park drives, parkways, public squares, and places within any such 
city or town to be graded or regraded, planked or replanked, paved or repaved, 
piled or repiled, capped or recapped, or otherwise improved, and to order 
sidewalks, drains, sewers, and all sewer appurtenances, culverts, bulkheads, 
retaining walls, water mains, hydrants or appurtenances, curbing and cross- 
walks, street lighting systems, together with the cost, and expense of furnish- 
ing electrical energy to said street lighting systems, auxiliary water systems, 
dikes and embankments, bridges and trestles and approaches thereto, or other 
local improvement whatsoever to be constructed, reconstructed, repaired or 
renewed therein, and to order the planting, setting out, cultivating, maintaining 
and renewing of shade or ornamental trees and shrubbery thereon; and to 
order any and all work to be done which shall be necessary to complete any 
such improvement; and to levy and collect special assessments to pay the whole 
or any part of the cost and expense of any such improvement. The city may 
require uniform setting out, planting, cultivating, maintenance and renewal 
of shade and ornamental trees and shrubbery on any street or highway. Any 
local improvement payable, in whole or in part, by special assessments, which 
shall include a charge for the cost and expense of furnishing electrical energy 
to any system of street lighting shall be initiated only upon petition signed by 
the owners of two-thirds of the linéal frontage upon the improvement to be 
made and two-thirds of the area within the limits of the proposed improvement 
district. [L. 11, p. 442,8 6; L. 13, p. 409, 8 1] 


§ 7892-7. Method of Procedure. | 

Whenever any city or town shall make local improvements at the cost 
and expense, in whole or in part, of property specially benefited thereby, the 
proceedings for the same shall be had as provided in this act. [L. 11, p. 443, 
§ 7.] 


§ 7892-8. Resolution or Petition. 
Any such improvement may be ordered only by ordinance of the council, | 


or other legislative body of such city or town, either upon petition or resolu- 
tion therefor. [L. 11, p. 443, § 8.] 


§ 7892-9. Petition. 

In case any such local improvement, the assessment district for which shall 
not extend beyond the termini of such improvement, shall be initiated upon 
petition, such petition shall set forth the nature and territorial extent of such 
proposed improvement, the mode of payment and the fact that the signers 
thereof are the owners, according to the records in the office of the county 
auditor, of property to an aggregate amount of a majority of the lineal 
frontage upon the improvement to be made and of the area within the limits | 
of the assessment district to be created therefor. If any such property stands 
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in the name of a deceased person, or any person for whom a guardian has 
been appointed, the signature of the executor, administrator or guardian as 
the case may be, shall be equivalent to the signature of the owner of the prop- 
erty on such petition. 

Such petition shall be presented to and filed with the city or town clerk, 
or with such officer, board or authority as may be designated by charter or | 
ordinance. Upon filing such petition, the officer, board or authority required 
by charter or ordinance so to do shall ascertain if the facts set forth in said 
petition are true and shall cause an estimate of the cost and expense of such 
improvement to be made, and shall transmit the same to the council of such 
city or town, together with all papers and information in his or their posses- 
sion touching such improvement, with the estimated cost thereof, and his or 
their recommendations thereof, together with a description of the boundaries 
of the district, and a statement of the proportionate amount of the cost and 
expense of such improvement which should be borne by property within the 
proposed assessment district and a statement of the aggregate assessed valua- 
tion of the real estate exclusive of improvements in said district according 
to the valuation last placed upon it for purposes of general taxation. 

In case such petition shall be found sufficient, such board, officer or 
authority shall also transmit to the council a diagram or print showing 
thereon the lots, tracts or parcels of land and other property which will be 
specially benefited thereby and the estimated amount of the cost and expense 
of such improvement to be borne by each such lot, tract or parcel of land or 
other property. [L. 11, p. 443, § 9.] 


§ 7892-10. Resolution. 

Any such improvement may * initiated directly by the city or gaii 
council by a resolution declaring its intention to order such improvement, set- 
ting forth the nature and territorial extent of such proposed improvement, and 
notifying all persons who may desire to object thereto to appear and present 
such objections at a meeting of the council at the time specified in such res- 
olution; and directing the proper board, officer or authority to submit to the 
council at or prior to the date fixed for such hearing the estimated cost and 
expense of such improvement, and a statement of the proportionate amount 
thereof which should be borne by the property within the proposed assessmen 
district, and a statement of the aggregate assessed valuation of the real estate 
exclusive of improvements, within said district according to the valuation last 
placed upon it for the purposes of general taxation, together with a diagram 
or print showing thereon the lots, tracts and parcels of land and other prop- 
erty which will be specially benefited thereby and the estimated amount of 
the cost and expense of such improvement to be borne by each lot, tract, or 
parcel of land or other property. Such resolution shall be published in at 
least two consecutive issues of the official newspaper of such city or town, me | 
date of the first publication to be at least fifteen (15) days prior to the date 
fixed by such resolution for hearing before the city council: Provided, That 
in any city or town not having an official newspaper, such publication may 
be made in any newspaper of general circulation published therein, or in case 
there be no such newspaper, then in a newspaper published in the county in 
which such city or town is located and of general circulation in such city or 
town. [L. 11, p. 444, §10.] 
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§ 7892-11. Diagram not Conclusive. 

The diagram or print herein directed to be submitted to the council, shall 
be in the nature of a preliminary determination by such administrative board, 
officer or authority upon the method and relative estimated amounts of assess- ` 
ments to be levied upon the property specially benefited by such improvement, 
and shall in no case be constructed as being binding or conclusive in any way 
upon any such board, officer or authority, in the preparation of the assessment- 
roll for such improvement, or upon the council upon any hearing affecting such 
roll. [L. 11, p. 445, § 11.] 


§ 7892-12. Limit of Assessment. 7 

The council shall have jurisdiction to proceed with any such improve- 
ment initiated by petition or resolution: Provided, That in any city of the 
first class it appears from the certificate of the board, officer, or authority 
designated by charter or ordinance to determine the same that the estimated 
cost and expense thereof does not exceed fifty per cent (50%) of the valua- 
tion of the real estate, exclusive of improvements thereon, within the proposed 
improvement district according to the valuation last placed upon it for pur- 
poses of general taxation: Provided, That this limit may be exceeded when 
any such improvement shall be petitioned for in the manner provided in sec- 
tion 7892-9, and such petition shall be signed by the owners of the area 
within the limits of the proposed improvement district, and shall specify a 
certain higher percentage up to which the property within such proposed 
improvement district may be assessed. 

In the absence of fraud or gross mistake, such certificate of such board, 
officer or other authority shall be final and conclusive. 

In computing the valuation of such property, any nonassessable property 
owned by the United States, state, county, city, town, school district or other 
public corporation, shall be valued at the same rate as assessed property simi- 
larly situated. [L. 11, p. 445, § 12.] 


§ 7892-13. The Improvement District. / 
Every ordinance ordering any improvement mentioned in this act, pay- 
ment for which shall be made in whole or in part by special assessments, shall 
establish a local improvement district to be called Local Improvement Dis- 
trict No. ——,’’ which district shall embrace as near as may be all the prop- 
erty specially benefited by such improvement. Except in the cases herein 
otherwise specifically provided for, and unless otherwise provided in the ordi- 
nance ordering such improvement, such district shall include all the property 
between the termini of said improvement abutting upon, adjacent, vicinal or 
proximate to the street, avenue, lane, alley, boulevard, park drive, parkway, 
public place or square proposed to be improved to a distance back from the 
marginal lines thereof to the center line of the blocks facing or abutting 
thereon: Provided, That in any case such distance back shall be at least ninety 
(90) feet: And provided further, That in case of unplatted property, the 
distance back shall be the same distance as that included in the assessment of 
the platted lands immediately adjacent thereto. All property included within 
said limits of such local improvement district shall be considered and held to 
be the property and to be all the property specially benefited by such local 
improvement, and shall be the property to be assessed to pay the cost and 
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expense thereof or such part thereof as may be chargeable against the prop- 
erty specially benefited by such improvement, which cost and expense shall 
be assessed upon all of said property so benefited in accordance to the special 
benefits conferred on such property in proportion to area and distance back 
from the marginal line of the street, or other public way or area improved. 
Said local improvement district shall, for the purpose of ascertaining the 
amount to be assessed against such separate lot, tract, parcel of land or other 
property within said district be divided into subdivisions or zones paralleling 
the margin of the street, avenue, lane, alley, boulevard, park drive or parkway, 
public place or square to be improved, said subdivisions to be numbered 
respectively first, second, third, fourth and fifth. The first subdivision shall 
include all the lands within the district lying between the street margins and 
lines drawn parallel therewith and thirty (30) feet therefrom. The second sub- 
division shall include all lands within the district lying between lines drawn 
parallel with and thirty (30) feet and sixty (60) feet respectively from said 
street margins. The third subdivision shall include all lands within the dis- 
trict lying between lines drawn parallel with and sixty (60) feet and ninety 
(90) feet respectively from such street margins. The fourth subdivision shall 
include all lands, if any, within the district lying between lines drawn parallel 
with and ninety (90) feet and one hundred twenty (120) feet respectively 
from said street margins. The fifth subdivision shall include all lands, if 
any, within the district lying between a line drawn parallel with and one 
hundred twenty (120) feet from said street margin and the outer limit of said 
local improvement district as hereinbefore described. 

The rate of assessment per square foot in each subdivision shall be fixed 
on the basis that the special benefits conferred on a square foot of land in 
subdivisions first, second, third, fourth and fifth, respectively, are related to 
each other as are the numbers 45, 25, 20, 10 and 5, respectively, and shall be 
ascertained in the following manner: The products of the number of square 
feet in subdivisions first, second, third, fourth and fifth, respectively, and the 
numbers 45, 25, 20, 10 and 5, respectively, shall be ascertained, and their sum 
taken, which sum shall be divided into the total cost and expense of such im- 
provement. The products of the resultant quotient and the numbers 45, 25, 
20, 10 and 5, respectively, shall be the separate rates of assessment per square 
foot for subdivisions first, second, third, fourth and fifth, respectively. The 
total assessment thus ascertained against each separate lot, tract, parcel of 
land, or other property within such district shall be entered upon the assess- 
ment-roll as the amount to be levied and assessed against each such separate 
lot, tract, parcel of land, or other property. [L. 11, p. 446, 8 13.] 


§ 7892-14. Enlarged District. 

Whenever any local improvement shall be of such nature and character 
that the special benefits resulting therefrom extend beyond the bound- 
aries of the local improvement district hereinbefore described and defined, 
the council may create an enlarged district, which shall include as near as 
may be all the property specially benefited by such improvement. In such 
case, the petition or resolution initiating such improvement shall state that it 
is proposed to create an enlarged district to pay the whole or a portion of the 
cost and expense of such improvement and shall specify and describe the 
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boundaries of such enlarged district, and shall specify a fixed amount of the 
cost and expense of such improvement to be assessed against that portion of 
the property within such enlarged district, lying between the termini of the 
proposed improvement and extending back from the marginal lines thereof 
to the middle of the block on each side thereof, in the mode prescribed in the 
preceding section hereof, and that such portion of the remainder of such cost 
and expense, as may not be borne by any general fund, shall be distributed 
and assessed against all the property included in the remainder of such 
enlarged district in accordance with special benefits. 

The council in case it shall order such improvement, shall in the ordinance 
therefor specify and describe the boundaries of such district as defined in 
such petition or resolution. [L. 11, p. 448, $ 14.] 


§ 7892-15. Trunk Sewers and Water Mains. | 

Any city or town shall have power to provide for the construction of 
trunk sewers, and trunk water mains, and for the payment of all or any part 
of the cost and expense thereof by the levying and collecting of assessments 
upon property specially benefited thereby. In any such case the district 
created to bear such assessment shall be outlined in conformity with topo- 
graphical conditions, and in case of trunk sewers, shall include as near as may 
be all the territory which can be sewered or drained through such trunk 
sewer and the subsewers connected thereto, and in case of trunk water mains, 
shall include as near as may be all the territory in the zone or district to 
which water may be distributed from such trunk water main through lateral 
service and distribution mains and services. In distributing such assessments, 
there shall be levied against the property lying between the termini of the im- 
provement and back to the middle of the blocks along the marginal lines of 
the street or areas improved, such amounts as would represent the reasonable 
cost of a local sewer and its appurtenances, or water main and its appur- 
tenances suited to the requirements of such territory in the mode prescribed 
in section 7892-13, and the remainder of the cost and expense of such im- 
provement shall be distributed over and assessed against all of the property 
within the bounds of said entire district in accordance with the special bene- 
fits conferred thereon and in proportion to area. [L. 11, p. 449, § 15.] 


§ 7892-16. Resolution and Ordinance for Trunk Sewers and Water Mains. 

The council, before ordering the construction of any trunk sewer or trunk 
water main, shall pass a resolution declaring its intention to order such 
improvement, which resolution shall set forth the general nature of such 
improvement, describing the routes along which such trunk sewer, subsewer 
and branches, or trunk water main and laterals is to be constructed, and 
notifying all persons who may desire to object thereto to appear at a meeting 
of the council at a time specified in such resolution and present their objec- 
tions thereto, and directing the proper board, officer or authority to report to 
the council at or prior to the date fixed for such hearing, the estimated cost 
and expense of such improvement. Such resolution shall be published in all 
respects the same as provided for the publication of resolutions mentioned in 
section 7892-10. 

The council may order such improvement only by ordinance, which ordi- 
nance shall describe the routes along which such improvement is to be con- 
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structed, and established and fix the boundaries of the district to be assessed for 
such improvement. Maps, plans and specifications therefor shall be prepared 
in such manner as may be prescribed by ordinance, but shall be adopted by ordi- 
nance before the contract for such improvement shall be let. [L. 11, p. 449, 
§ 16.] 


§ 7892-17. Resolution and Ordinance for Dikes, Embankments, etc. 

The council, before ordering the construction of any improvement pro- 
vided for in section 7892—4, if the same or any part thereof is to be paid 
by special assessment as hereinbefore provided, shall first pass a resolution 
declaring its intention to order such improvement, which resolution shall set 
forth the general nature of such improvement, the place of commencement 
and ending thereof, the route to be used, the estimated cost and expense 
thereof, the boundaries of the special assessment district to be formed, and 
notifying all persons who may desire to object thereto to appear at a meeting 
of the council at a time specified iu such resolution and present their objections 
thereto. Such resolution shall be published in all respects as other resolutions 
provided for in section 7892-10 are required to be published. If protests 
against such improvement are filed by the owners of property included in said 
proposed assessment district against such improvement, representing an aggre- 
gate amount of two-thirds of the area included in such proposed district, the 
council shall not proceed further with the work under such resolution. 

The council may order such improvement only by ordinance, which 
ordinance shall describe the place of commencement and ending of such im- 
provement, the route to be used, shall establish and fix the boundaries of such 
district and shall adopt the maps, plans and specifications for such improve- 
ment. [L. 11, p. 450, 8 17.] 


§ 7892-18. Resolution and Ordinance for Auxiliary Water System. 

The council before ordering the construction of any improvement author- 
ized in section 7892-5, shall first pass a resolution declaring its intention to 
order such improvement, which resolution shall set forth the general nature 
of such improvement, describing the routes along which such auxiliary water 
system, or extensions thereof or additions thereto, is to be constructed, 
specifying the structures or works necessary thereto or forming a part thereof, 
the estimated cost and expense thereof, the boundaries of the local improve- 
ment district to be formed to pay the whole or any portion of such cost and 
expense, and notifying all persons who may desire to object thereto to appear 
at a meeting of the council at a time specified in such resolution and present 
their objections thereto. Such resolution shall be published in all respects as 
other resolutions provided for in section 7892-10 are required to be pub- 
lished. 

The council may order such improvement only by ordinance, which 
ordinance shall describe the route to be used, specify the structures or works 
necessary thereto or forming a part thereof, fix and establish the boundaries 
of such district, and adopt the maps, plans and specifications for such im- 
provement. [L. 11, p. 451, § 18. 


§ 7892-19. Action of Council Conclusive. 
The council may continue the hearing upon any petition or resolution 
provided for in this act and shall retain Jurisdiction thereof until the same 
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be finally disposed of. The action and decision of the council as to all matters 
passed upon by it in relation to any such petition or resolution shall be final 
and conclusive. [L. 11, p. 451, § 19.] 


§ 7892-20. The Assessment Lien. 

The charge on the respective lots, tracts, parcels of land and other prop- 
erty, for the purpose of special assessments to pay the cost and expense, in 
whole or in part of any improvement authorized in this act, when assessed and 
the assessment-roll confirmed by the legislative body of such city or town in 
the manner therein provided by ordinance, shall be a hen upon the property 
assessed from the time said assessment-roll shall be placed in the hands of the 
officer authorized by law to collect such assessments. Said lien shall be para- 
mount and superior to any other lien or encumbrance whatsoever, theretofore, 
or thereafter created except a lien for assessments for general taxes. [L. 11, 
p. 452, § 20.] 


§ 7892-21. The Assessment-roll and Objections Thereto. 

Whenever any assessment-roll for local improvements shall have been 
prepared as provided by law, such roll shall be filed with the clerk of such 
city or town. The council shall thereupon fix a date for hearing upon such 
roll before the council and direct the clerk to give notice of such hearing and 
the time and place thereof. 

Such notice shall specify such time and place of hearing on such roll, and 
shall notify all persons who may desire to object thereto to make such objec- 
tions in writing and to file the same with such clerk, at or prior to the date 
fixed for such hearing; and that at the time and place fixed and at such other 
times as the hearing may be continued to, the council will sit as a board of 
equalization for the purpose of considering such roll, and at such hearing, or 
hearings, will consider such objections made thereto, or any part thereof, and 
will correct, revise, raise, lower, change or modify such roll, or any part thereof, 
or set aside such roll and order that such assessment be made de novo, as to 
such body shall appear just and equitable, and then proceed to confirm the 1 
same by ordinance. 

Such notice shall be published at least five (5) times in the official daily 
newspaper of such city or town or two (2) times in the official weekly news- 
paper of such city or town, or, in the case of any city or town not having an 
official newspaper, then in such other newspaper designated in section 
7892-10: Provided, That at least fifteen (15) days must elapse between the 
date of last publication thereof and the date fixed for such hearing. 

The council or other legislative body of such city or town, at the time 
fixed for hearing objections to the confirmation of said rol!, or at such time 
or times as said hearing may be adjourned to, shall have power to correct, 
revise, raise, lower, change or modify such roll, or any part thereof, and to 
set aside such roll and order that such assessment be made de novo, as to such 
body shall appear equitable and just, and then shall confirm the same by 
ordinance. All objections shall state clearly the grounds of objections; and 
objections not made within the time and in the manner herein prescribed shall 
be conclusively presumed to have been waived. 

Whenever any such roll shall be amended so as to raise any assessments 
appearing thereon, or to include omitted property, a new time and place for 
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hearing, and a new notice of hearing on such roll, as amended, shall be fixed 
and given as in-the case of an original hearing: Provided, That whenever any 
property shall have been entered originally upon such roll and the assessment 
upon any such property shall not be raised, no objections thereto shall be con- 
sidered by the council or by any court on appeal, unless such objections be 
made in writing at, or prior to the date fixed for the original hearing upon 
such roll. [L. 11, p. 452, § 21.] 


§ 7882-22. Method of Appeal. 

The decision of the council or other legislative body upon any objections 
made within the time and in the manner herein prescribed, may be reviewed 
by the superior court upon an appeal thereto taken in the following manner. 
Such appeal shall be made by filing written notice of appeal with the clerk of 
such city or town and with the clerk of the superior court in the county in 
which such city or town is situated within ten days after the ordinance con- 
firming such assessment-roll shall have become effective, and such notice shall 
describe the property and set forth the objections of such appellant to such 
assessment; and, within ten days from the filing of such notice of appeal with 
the clerk of the superior court, the appellant shall file with the clerk of said 
court, a transcript consisting of the assessment-roll and his objections thereto, 
together with the ordinance confirming such assessment-roll, and the record 
of the council or other legislative body with reference to said assessment, which 
transcript, upon payment of the necessary fees therefor, shall be furnished by 
such city or town clerk and by him certified to contain full, true and correct 
copies of all matters and proceedings required to be included in such tran- 
script. Such fees shall be the same as the fees payable to the county clerk for 
the preparation and certification of transcripts on appeal to the supreme court 
in civil actions. At the time of the filing of the notice of appeal with the 
clerk of the superior court, the appellant shall execute and file with the clerk 
of the superior court a sufficient bond in the penal sum of two hundred dollars, 
with at least two sureties, to be approved by the judge of said court, con- 
ditioned to prosecute such appeal without delay and, if unsuccessful, to pay 
all costs to which the city is put by reason of such appeal. The court may 
order the appellant upon application therefor, to execute and file such addi- 
tional bond or bonds as the necessity of the case may require. Within three 
(3) days after such transcript is filed in the superior court, as aforesaid, the 
appellant shall give written notice to the head of the legal department of such 
city or town, and to the city clerk, that such transcript is filed. Said notice 
shall state a time (not less than three (3) days from the service thereof) 
when the appellant will call up the said cause for hearing; and the superior 
court shall, at said time or at such further time as may be fixed by order of 
the court, hear and determine such appeal without a jury; and such cause 
shall have preference over all civil causes pending in said court, except pro- 
ceedings under an act relating to eminent domain in cities and towns and 
actions of forcible entry and detainer. The Judgment of the court shall con- 
firm, correct, modify or annul the assessment in so far as the same affects the 
property of the appellant. A certified copy of the decision of the court shall 
be filed with the officer who shall have custody of the assessment-roll, and he 
shall modify and correct such assessment-roll in accordance with such 
decision. An appeal shall lie to the supreme court from the Judgment of the 
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superior court, as in other cases: Provided, however, That such appeal must be 
taken within fifteen (15) days after the date of the entry of the judgment of 
such superior court; and the record and opening brief of the appellant in said 
cause shall be filed in the supreme court within sixty (60) days after the 
appeal shall have been taken by notice as provided in this act. The time for 
filing such record and serving and filing of briefs in this section prescribed 
may be extended by order of the superior court, or by stipulation of the par- 
ties concerned. And the supreme court, on such appeal may correct, change, 
modify, confirm or annul the assessment in so far as the same affects the 
property of the appellant. A certified copy of the order of the supreme court 
upon such appeal shall be filed with the officer having custody of such assess- 
ment-roll, who shall thereupon modify and correct such assessment-roll in 
accordance with such decision. [L. 11, p. 453, § 22.] 


§ 7892-23. Proceedings Conclusive. 

Whenever any assessment-roll for local improvements shall have been 
confirmed by the council or other legislative body of such city or town as 
herein provided, the regularity, validity and correctness of the proceedings 
relating to such improvement, and to the assessment therefor, including the 
action of the council upon such assessment-roll and the confirmation thereof, 
shall be conclusive in all things upon all parties, and cannot in any manner 
be contested or questioned in any proceeding whatsoever by any person not 
filing written objections to such roll in the manner and within the time pro- 
vided in this act, and not appealing from the action of the council in confirm- 
ing such assessment-roll in the manner and within the time in this act pro- 
vided. No proceeding of any kind shall be commenced or prosecuted for the 
purpose of defeating or contesting any such assessment, or the sale of any 
property to pay such assessment, or any certificate of delinquency issued 
therefor, or the foreclosure of any lien issued therefor: Provided, That this 
section shall not be construed as prohibiting the bringing of injunction pro- 
ceedings to prevent the sale of any real estate upon the grounds (1) that the 
property about to be sold does not appear upon the assessment-roll, or (2) 
that said assessment has been paid. [L. 11, p. 455, § 23.] 


§ 7892-24. Time of Payment, Interest, Penalty. 

Any city or town shall prescribe by ordinance within what time such 
assessments, or installments thereof, shall be paid; and shall provide for the 
payment and collection of interest thereon, at a rate not to exceed eight per 
cent per annum. Assessments or installments thereof, when delinquent, in 
addition to such interest shall bear such penalty not less than five per cent as 
shall be by general ordinance prescribed. Interest and penalty shall be in- 
cluded in, and shall be a part of, the assessment lien. All local assessments 
becoming a lien upon any property in any city or town after this act shall 
become effective, shall be collected by the treasurer of such city or town, and 
all such liens shall be enforced in the manner herein prescribed: Provided, 
That in cities and towns other than cities of the first class, delinquent assess- 
ments, or delinquent installments thereof, shall be certified to the treasurer 
of the county in which such city or town is situate and by him entered upon 
the general tax-rolls and collected as other general taxes are collected. The 
county treasurer shall remit to the city treasurer on the tenth of each month 
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all sums so collected. All local assessments becoming a lien upon any prop- 
erty in any such city or town prior to the date this act shall become effective, 
shall be collected and such liens enforced in accordance with the laws in force 
and effect prior to the taking effect of this act: Provided, That in the enforce- 
ment of any such liens, any city or town may proceed under the provisions 
of this act, unless such proceedings shall have been already commenced. 
[L. 11, p. 456, 8 24.] 


§ 7892-25. Sale for Delinquent Assessments. 

Any city or town may by general ordinance provide for the sale of prop- 
erty described in any local assessment-roll, after the assessment or any 
installment thereof shall have become delinquent, whether any such assess- 
ment became a lien after this act becomes effective, or prior thereto, for the 
amount of such delinquent assessment, or installment, together with er 
and interest accruing to date of sale, and for the costs of such sale; and for 
the execution and delivery by the treasurer of such city or town of certificates 
of sale to the purchaser, and for the execution by such treasurer of an assess- 
ment deed to the person thereunto entitled. 

The treasurer shall give notice of such sales by publishing a notice thereof | 
once a week for three consecutive weeks in the official newspaper of the city 
or town, or, in the case of any city or town not having an official newspaper, 
then in such newspaper specified in section 7892-10. Such notice shall 
contain a list of all property upon which such assessments are delinquent with 
the amount of the assessments, interests, penalties and costs to date of sale, 
including the cost. of advertising such sale, together with the names of the 
owners of such property, or the words Unknown Owners, as the same may 
appear upon said assessment-roll, and shall specify the time and place of sale, 
and that the property therein described will be sold to satisfy the assessments, 
interests, penalties and costs, due upon the same. All such sales shall be | 
made between the hours of 10 o’clock A. M. and 4 o’clock P. M. and shall : 
take place at the front door of the building in which the city or town council | 
holds its sessions. Such sale shall be continued from day to day, omitting 
Sundays and legal holidays, until all the property described in said assess- 
ment-roll on which any such assessment, or installment thereof, is delinquent 
and unpaid, is sold. All such sales shall be public, and each lot, tract or par- 
cel of land, or other property, shall be sold separately and in the order in 
which the same appears upon the assessment-roll, commencing at the begin- 
ning thereof. 

All lots, tracts and parcels of land and other property sold for delin- 
quent and unpaid local assessments, shall be sold to the first person at such 
sale offering to pay the amount due on each such lot, tract or parcel of land 
or other property. If there be no bidder for any lot, tract or parcel of land, 
or other property, for a sum sufficient to pay the delinquent and unpaid assess- 
ments thereon, or installment thereof, with interest, penalty and costs, the 
treasurer shall strike the same off to the city or town for the whole amount 
which he is required to collect by such sale. If any bidder to whom any prop- 
erty 1s stricken off at such sale does not pay the assessment, interest, penalty 
and costs before 10 o’clock A. M. of the day following the day of such sale, 
such property must then be resold, or if the assessment sale is closed, be 
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deemed to have been sold to the city or town, and a certificate of sale shall be 
issued to the city or town therefor. [L. 11, p. 457, § 25.] 


§ 7892-26. Return of Sale. 

Within fifteen days after the completion of the sale of all property de- 
scribed in such assessment-rolls, and authorized to be sold as aforesaid, the 
treasurer must make return to the comptroller, or other officer by whom the 
warrant was issued for such sale, with a statement of his action thereon, show- 
ing all the property sold by him, to whom sold and the sums paid therefor. 
[L. 11, p. 458, § 26.} 


§ 7892-27. Certificate of Sale. 

After receiving the amount of the assessment, penalty, interest, costs and 
charges, the treasurer shall make out a certificate, dated on the day of sale, 
stating (when known) the name of the owner as given on the assessment-roll, 
a description of the land or other property sold, the amount paid therefor, the 
name of the purchaser, that it was sold for the assessment, giving the names 
of the streets, or other brief designation of the improvement for which the 
assessment was made, and specifying that the purchaser will be entitled to a 
deed two years from the date of sale, unless redemption thereof be made. 
Such certificate shall be signed by the treasurer, and shall be delivered to the 
purchaser, and shall be by such purchaser recorded in the office of the county 
auditor in which the lands or other property is situated within three months 
from the date thereof. If not recorded within said time, the lien thereof 
shall be postponed to claims of subsequent purchasers and encumbrancers for 
value and in good faith who become such while the same is unrecorded. 

The city or town comptroller, if there be such officer, and if not then the 
city or town clerk, shall be the custodian of all certificates for property sold 
to the city or town and shall at any time within two years from the date of 
such certificate, and before redemption of the property therein described, sell 
and transfer any such certificate to any person who will present to him the 
treasurer’s receipt evidencing payment to the treasurer of the amount for 
which the property therein described was stricken off to the city, with interest 
subsequently accrued to date of such payment thereon, and such comptroller 
or clerk may, if so authorized by the council, sell and transfer any such cer- 
tificate in like manner after the expiration of such period of two years from 
the date of the certificate. [L. 11, p. 458, § 27.] 


§ 7892-28. Redemption Fund. 

All moneys collected by the treasurer upon = assessments under this 
act shall be kept as a separate fund, to be known as ‘‘Local Improvement 
Fund, District No. and shall be used for no other purpose than the 
redemption of warrants and bonds drawn or issued upon or against said fund. 
[L. 11, p. 459, § 28. 


§ 7892-29. Liability of Treasurer. 

If the treasurer shall receive any moneys for assessments, giving a receipt 
therefor, for any property and afterward return the same as unpaid, or shall 
receive the same after making such return, and the same be sold för assess- 
ment which has been so paid and receipted for by himself, his elerk, assistant 
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or deputy, he and his bond shall be liable to the holder of the certificate given 
to the purchaser at the sale for the amount of the face of the certificate, and 
legal interest to be demanded within two years from the date of sale and re- 
covered in any court having jurisdiction of the amount, and the city shall in 
no case be liable to the holder of such certificate. [L. 11, p. 459, § 29.] 


§ 7892-30. Record of Payment. 

Whenever before the sale of any property the amount of any assessment 
thereon, with interest, penalty, costs and charges accrued thereon, shall be 
paid to the treasurer, he shall thereon mark the same paid, with the date of 
payment thereof on the assessment-roll, and whenever after the sale of any 
property for any assessments the same shall be redeemed, he shall thereupon 
enter the same redeemed with the date of such redemption on such record. 
Such records shall be made on the margin of the record opposite the descrip- 
tion of such property. [L. 11, p. 460, § 30.] 


§ 7892-31. Property Held in Trust. 

Whenever any property shall be bid in by any city or town or be stricken 
off to any city or town under and by virtue of any proceeding or proceedings 
provided in this act said property shall be held in trust by said city or town 
for the fund of the improvement district for the creation of which fund said 
assessment was levied and for the collection of which assessment said property 
was sold, to the extent of the amount of the assessment or installment for 
which said property was sold, with penalty, accrued interest, and interest on 
said installment to time of next call for bonds or warrants: Provided, how- 
ever, Such city or town may at any time after the procuring of a deed pay in 
to such fund the amount of the delinquent assessment for which said: property 
was sold and all accrued interest and interest to the time of the next call for 
bonds or warrants issued against such assessment fund at the rate provided 
thereon, and thereupon shall take and hold said property discharged of such 
trust. [L. 11, p. 460, § 31.] 


§ 7892-32. Sale of Property Held in Trust. 

Any city or town may at any time after the period of redemption has 
expired and deeds issued to said city or town under and by virtue of any pro- 
ceedings mentioned in this act, sell any such property at public auction to the 
highest bidder for cash, but no bid shall be accepted for any amount less than 
the amount set forth in said deed, plus accrued interest to date of sale, com- 
puted on the assessment for which said property was sold from the date of the 
execution of said deed, and all delinquent assessments and taxes that may 
stand against said property with accrued interest thereon, penalties, costs and 
other charges, and the said city or town shall pay into said fund for which 
said property was held in trust so much thereof as shall fully cancel the assess- 
ment for which said property was sold, together with all interest thereon. 

Any such sale shall be had only upon notice setting forth a description 
of the property to be sold, that the city treasurer will sell such property on 
the day specified at the front door of the building in which the city or town 
council holds its sessions, between the hours of 10 o’clock A. M. and 4 o’clock 
P. M. anfl continue such sale from day to day, or withdraw such property 
from sale after the first day if the treasurer ìn his discretion deems that the 
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interests of the city or town so require. Such notice shall be published at 
least five times in the official daily newspaper of such city or town, or at least 
two times in the official weekly newspaper of such city or town, or in the case 
of any city or town not having an official newspaper then at least two times 
in such other newspaper mentioned in section 7892-10: Provided, That 
at least fifteen days shall elapse between the date of last publication of such 
notice and the day such property is sold. [L. 11. p. 460, § 32.] 


§ 7892-33. Redemption and Deed. 

Any property so sold for an assessment shall be subject to redemption by 
the former owner, or his grantee, mortgagee, heir, or other representative at 
any time withm two years from the date of the sale upon the payment to the 
treasurer for the purchaser of the amount for which the same was sold, with 
interest at the rate of fifteen per cent (15) per annum, together with all taxes 
and special assessments, interest, penalties, costs and other charges thereon 
paid by the purchaser of such property at or since such sale, with like inter- 
est thereon. Unless written notice of taxes and assessments subsequently 
paid, and the amount thereof, shall be deposited with the city or town treas- 
urer, redemption may be made without including the same. On any such 
redemption being made, the treasurer shall give to the redemptioner a certifi- 
cate of redemption therefor, and pay over the amount so received to the pur- 
chaser of the certificate of sale or his assigns. Should no redemption be made 
within said period of two years, the treasurer shall, on demand of the pur- 
chaser or his assigns, and the surrender to him of the certificate of sale, execute 
to such purchaser or his assigns, a deed for the property therein described: 
Provided, That no such deed shall be executed until the holder of such certifi- 
cate of sale shall have notified the owners of such property that he holds such 
certificate, and that he will demand a deed therefor. Said notice shall be 
given by personal service upon said owners: Provided, That in case said par- 
ties are nonresidents of the state or cannot be found therein after diligent 
search, then such notice may be given by publication in the official paper of 
the city or town, or if there be no official paper, then in the manner provided 
in section 7892-10, once a week for three successive weeks. Such notice 
and return thereof, with the affidavit of the person, or in case of a city or 
town, of the comptroller or clerk, claiming such deed, showing that such ser- 
vice was made, shall be filed with the treasurer. If, notwithstanding such 
notice, no redemption be made within sixty days after the date of service, or 
the date of first publication of such notice, the holder of such certificate of 
sale shall be entitled to a deed thereon. Such deed shall be executed only for 
the property described in the certificate, and after payment of all delinquent 
taxes and special assessments thereon, or installments thereof, and certificates 
of delinquency or other certificates issued for special or local assessments, 
whether the same were levied, assessed or issued prior or subsequent to the 
issuance of said certificates of sale: Provided, That any such deed may be 
issued to any city or town for the face amount for which said certificate of 
sale was issued, plus accrued interest, costs, penalties and charges, and shall 
be held by such city or town subject to the liens of general taxes and special 
assessments. 

The deed shall be executed in the name of the city or town by which the 
improvement was made; shall recite in substance the matters contained in the 
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certificate of sale, the notice to the owner, and that no redemption has been 
made of the property within the time allowed by law. The deed shall be 
signed and acknowledged by the city or town treasurer, as such, and shall be 
prima facie evidence that the property was assessed according to and as 
required by law; that the assessment was not paid; that the property was sold 
as required by law; that it was not redeemed; that due notice of demand for 
deed had been given, and that the person executing the deed was the proper 
officer; and the deed shall be conclusive evidence of the regularity of all other 
proceedings from the assessment, up to and including the execution of the 
deed, and shall convey the entire fee simple title to the property therein de- 
scribed, except as otherwise provided herein for cities and towns, stripped 
of all liens and claims except assessments for local improvements or install- 
ments thereof, not delinquent. [L. 11, p. 461, § 33.] 


§ 7892-34. Foreclosure. 

Any city or town may proceed with the collection or enforcement of any 
delinquent assessment, or delinquent installment, whether the same became a 
lien after this act shall become effective, or prior thereto, by proceedings in 
court therefor in an action brought in its own name in the superior court in 
the county in which such city or town is situate. It shall not be necessary 
to bring a separate suit for each such separate piece or parcel of property 
delinquent, but all or any part of the property delinquent under any single 
assessment-roll, or assessment district, may be proceeded against in the same 
action, and all or any of the owners or persons interested in any of the prop- 
erty so delinquent may be joined as parties defendant in the action to fore- 
close, and all or any liens for such delinquent assessments, or installments 
thereof, may be foreclosed: in such proceeding. Such proceeding shall be tried 
before the court without a jury. In any such proceeding, it shall be sufficient 
to allege the passage of the ordinance providing such improvement, the mak- 
ing of such improvement, the levying of the assessment, the confirmation 
thereof, the date of delinquency of such assessment or installment, and that 
such assessment was not paid prior to such delinquency or at all. The assess- 
ment-roll and confirmatory order, or duly authenticated copies thereof shall 
be prima facie evidence of the regularity and legality of the proceedings con- 
nected therewith, and the burden of proof shall be on the defendants. In any 
such action where the owners or parties interested in any particular lot, tract 
or parcel of land or other property included in such suit shall suffer a default, 
the court may enter judgment of foreclosure and sale as to such parties and 
property so in default and order execution thereon, and the action may pro- 
ceed as to the remaining defendants and property. The judgment of the 
court shall specify separately the amount of the assessment, or installment 
thereof, with interest, penalty and costs, chargeable to the several lots, tracts 
and parcels of land and other property in such proceedings. Such judgment 
shall have the effect of a separate judgment as to each lot, tract or parcel of 
land or other property, described in such judgment, and any appeal from 
such judgment shall not invalidate or delay the Judgment except as to the 
property concerning which the appeal is taken. In entering Judgment, the 
court shall decree that such lots, tracts, or parcels of land or other property 
be sold to enforce such judgment and execution shall issue for the enforce- 
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ment of such decree. Judgment may be entered as to any one or more sepa- 
rate lots, tracts or parcels of land or other property involved in such proceed- 
ing, and the court may retain jurisdiction of the case as to the balance. All 
proceedings supplemental to judgment, including appeal, order of sale, sale, 
period of redemption and the issuance of deed shall be had and conducted in 
accordance with the law, now or hereafter in force, relating to property sold 
under or upon foreclosure of real estate mortgages. [L. 11. p. 463, § 34.] 


§ 7892-35. Enforcement of Subsequent Liens Authorized. 

When the assessment upon property is payable in installments, the en- 
forcement of the lien of any installment by any method herein authorized 
shall not prevent the enforcement of the lien of any subsequent installment by 
any method herein authorized when the same may become delinquent. 

Any such city or town may provide by general ordinance that, upon fail- 
ure to pay any installment when due, the entire assessment shall become due 
and payable and the collection thereof enforced in the manner prescribed. 
[L. 11, p. 465, § 35.) 


§ 7892-36. Certificate of Delinquency. 

Any city or town may, by general ordinance, provide for the issuance of 
certificates of delinquency for any and all delinquent assessments, or install- 
ments thereof, heretofore or hereafter levied, and any penalty and interest 
thereon to date of issuance. Such certificates of delinquency shall constitute a 
lien against the property upon which such assessments were levied, and shall 
bear interest from the date of issuance thereof at the rate of fifteen per cent 
(15%) per annum, and may be foreclosed after two years from the date of 
their issuance in the same manner and with the same effect as mortgages upon 
real estate are foreclosed. Such certificates may be issued to the city, or may be 
sold to any person applying therefor. They may be assigned in writing, and 
the city may sell and assign any and all certificates which may be issued to it 
upon the payment of the value thereof in principal and accrued interest, in 
cash. Such certificate shall be prima facie evidence that the land against 
which the same was issued was subject to the assessment at the time the same 
was assessed, that the property was assessed as required by law, and that the 
assessment, or installment thereof, was not paid prior to the issuance of such 
certificate. 

No such certificate of delinquency shall be issued upon any property for 
any assessment or installment thereof during the pendency of any proceedings 
in court affecting such assessment or installment thereof. [L. 11, p. 465, 
§ 36. } 


§ 7892-37. Omitted Property. | 

Whenever by mistake, inadvertence or for any cause property otherwise 
subject to assessment, within any assessment district, heretofore or hereafter 
created, shall have been omitted from the assessment-roll for such improve- 
ment, the council or other legislative body of such city or town may, upon its 
own motion or upon the application of the owner of any property within 
such district charged with the lien of an assessment for such improvement, 
proceed to assess such omitted property for such improvement, in accord- 
ance with the special benefits accruing to such omitted property by reason 
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of such improvement and in proportion to the assessments levied upon 
other property in such district. 

In any such case, the council or other legislative body shall first pass a 
resolution setting forth that certain property therein described was omitted 
from such assessment, and notifying all persons who may desire to object 
thereto to appear at a meeting of the council or other legislative body of such 
city or town at a time specified in such resolution and present their objections 
thereto, and directing the proper board, officer or authority to report to such 
council at or prior to the date fixed for such hearing the amount which should 
be borne by each such lot, tract or parcel of land or other property so omitted, 
which resolution shall be published in all respects as other resolutions pro- 
vided for in section 7892-10. At the conclusion of such hearing or any 
adjournment thereof, the council shall consider the matter as though the 
property had been included upon the original roll, and may confirm the same 
or any portion thereof by ordinance. Thereupon such roll of omitted prop- 
erty shall be certified to the treasurer for collection as other assessments. 
[L. 11, p. 466, § 37.] 


§ 7892-38. Fees for Issuance of Certificate and Deeds. 

The city or town treasurer shall charge for the issuance of each certificate 
of sale and each certificate of delinquency the sum of fifty cents; for each deed 
the sum of one dollar. [L. 11, p. 466, § 38.] 


§ 7892-39. Lien of Purchaser. 

The purchaser at any sale authorized in this act acquires a lien on the 
property so bid in by him for the amount paid by him at such sale as well as 
for all taxes and delinquent assessments, or delinquent installments thereof, 
and certificates of delinquency, and all interest, penalties, costs and charges 
thereon whether levied previously or subsequently to such sale, and whether 
for state, county, city or town purposes, subsequently paid by him on such 
property, and shall be entitled to interest at the rate of fifteen per cent per 
annum on the original amount paid by him from the date of said sale and 
upon such subsequent payments from the date of the payment of the respective 
amounts. [L. 11, p. 467, § 39.] 


§ 7892-40. Local Assessments Included in Certificate of Delinquency. 

The holder of any certificate of delinquency for general taxes shall, be- 
fore commencing any action to foreclose the lien of such certificate pay in full 
all local assessments or installments thereof outstanding against the whole or 
any portion of the property included in such certificate of delinquency, or, he 
may elect to proceed to acquire title to such property subject to certain or all 
local assessments a lien thereon, in which case the complaint, decree of fore- 
closure, order of sale, sale, certificate of sale and deed shall so state. If such 
holder shall pay such local assessments, he shall be entitled to fifteen per cent 
interest per annum on the amount of the delinquent assessments or delinquent 
installments thereof so paid, from date of payment. 

In any action to foreclose any lien for general taxes upon any property 
a copy of the complaint shall be served on the treasurer of the city or town 
within which such property is situate within five days after such complaint 
is filed. In any case where any property shall be struck off to or bid in by 
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the county at any sale for general taxes, and such property shall sub- 
sequently be sold by the county, the proceeds of such sale shall first be applied 
to discharge in full the lien or liens for general taxes for which the same was 
sold, and the remainder, or such portion thereof as may be necessary, shall 
be paid to the city to discharge all local assessment liens upon such property, 
and the surplus, if any, shall be distributed among the proper county funds. 
[L. 11, p. 467, § 40.} 


§ 7882-41. Limitation of Actions. 

An action to collect any special assessment or installment thereof, for local 
improvements of any kind, or to enforce the lien of any such assessment or 
installment, whether such action be brought by a municipal corporation or by 
the holder of any certificate of delinquency, or by any other person having 
the right to bring such action, shall be commenced within ten years after such 
assessment shall have become delinquent, or within ten years after the last 
installment of any such assessment shall have become delinquent when said 
special assessment is payable in installments. [L. 11, p. 468, § 41.] 


§ 7892-42. Reassessments Authorized. 

In all cases of special assessments for local improvements, wherein said 
assessments have failed to be valid in whole or in part for want of form or 
insufficiency, informality, or irregularity or nonconformance with the pro- 
visions of law, charter or ordinance governing such assessments in any 
city or town, the council of any such city or town shall have power to reassess 
such assessments and to enforce their collection in accordance with the pro- 
visions of law and ordinance existing at the time the reassessment is made. 
Whenever, on account of any mistake, inadvertence or other cause, the 
amount assessed shall not be sufficient to pay the cost and expense of the im- 
provement made and enjoyed by the owners of property in the assessment 
district where the same is made, the council of such city or town is authorized 
and directed to make reassessments on all the property in said assessment dis- 
trict to pay for such improvement; such assessment to be made in accordance 
with the provisions of law and ordinance existing at the time of its levy. Any 
city or town is hereby authorized to assess or reassess all property which the 
council shall find to be specially benefited to pay the whole or any portion of the 
cost and expense of any local improvements which such city or town has here- 
tofore made, is now making, or may hereafter make at the expense in whole or 
in part of property specially benefited thereby, whether or not such property 
so to be assessed or reassessed abuts upon, is adjacent to, or proximate to such 
improvement, or was included in the original assessment district; and the right 
to so assess all property so found to be specially benefited shall also apply to 
any supplemental assessment or reassessment which such city or town may 
find it necessary to make for the purpose of providing for any deficiency in 
any local improvement district fund caused by the invalidity of any portion 
of the original assessment in such improvement district, or where for any 
cause the amount originally assessed shall not be sufficient to pay the cost of 
the improvement. 

Whenever any assessment for any local improvement in any city or town, 
whether the same be an original assessment, assessment upon omitted prop- 
erty, supplemental assessment or reassessment, heretofore or hereafter made, 
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has been or may hereafter be declared void and its enforcement [refused] by 
any court, or for any cause whatever has been heretofore or hereafter may be 
set aside, annulled or declared void by any court, either directly or by virtue 
of any decision of such court, the council of such city or town shall make a 
new assessment or reassessment upon the property which has been or will be 
benefited by such local improvement, based upon the actual cost of such 
improvement at the time of its completion. [L. 11, p. 468, $ 42.] 


§ 7892-43. Reassessment Ordinance. 

The city council of any city or town shall proceed with any assessment 
authorized in the preceding section by passing an ordinance ordering the same, 
and directing the preparation of an assessment-roll therefor, which roll may 
Include any property specially benefited by such improvement, whether or not 
the same was included in the original assessment district. . Such additional 
property when so assessed shall become a part of the local improvement 
district theretofore created, or attempted to be created, to provide a fund to 
pay for said improvement, and all payments of assessments so ordered shall 
be paid into and become a part of the local improvement fund provided to 
pay for said improvement. 

The fact that the contract has been let or that such improvement shall 
have been made and computed in whole or in part shall not prevent such 
assessment from being made, nor shall the omission, failure or neglect of any 
officer or officers to comply with the provisions of law, the charter or ordi- 
nances governing such city or town, as to petition, notice, resolution to improve, 
estimate, survey, diagram, manner of letting contract or execution of work, or 
any other matter whatsoever connected with the improvement and the first 
assessment thereof, operate to invalidate or in any way affect the making of 
any assessment authorized in the preceding section: Provided, That such 
assessment shall be for an amount which shall not exceed the actual cost and 
expense of the improvement, together with the accrued interest thereon, it 
being the true intent and meaning of this act to make the cost and expense of 
local improvements payable by the property specially benefited thereby, not- 
withstanding the proceedings of the council, board of public works or other 
board, officer or authority of such city or town may be found irregular or de- 
fective, whether jurisdictional or otherwise; when such assessment is com- 
pleted, all sums paid on the former attempted assessment shall be credited to 
the property on account of which the same were paid. 

In any case where any property within the original local improvement 
district shall not be affected by any assessment authorized in the preceding 
section, such property need not be entered upon such assessment-roll. 

After the certification of any such roll to the treasurer of any such city 
or town for collection, the same length of time for payment of the assessments 
appearing thereon, without the imposition of any penalties or interest, and the 
notice that such assessments are in the hands of the treasurer thereof for 
collection, shall be given as in the case of an original assessment, and after 
delinquency such penalty and interest shall be charged as in cases of original 
assessment: Provided, That in all cases where the original assessment for the 
improvement was payable in installments, the new assessment, after delin- 
quency, may be divided into such equal installments and made payable at such 
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times as the council in the ordinance ordering such new assessment, may pre- 
scribe. [L. 11, p. 469, § 43.] 


§ 7892-44. Procedure in Case of Reassessment. 

All the provisions of this act relating to the filing of assessment-rolls, 
time and place of hearing thereon, notice of such hearing, the hearing upon 
such roll, and the confirmation thereof, the time when such assessment shall be- 
come a lien upon the property assessed, the proceedings on appeal from any 
such assessment, the method of collecting such assessments and all proceed- 
ings for enforeing the lien thereof shall be had and conducted the same in 
the case of assessments authorized in section 7892—42 as in the case of an 
original assessment. [L. 11, p. 471, § 44.] 


§ 7892-45. : Time for Reassessments. 

No city or town shall have jurisdiction to proceed with any reassessment 
or supplemental assessment unless the ordinance ordering the same shall be 
passed by the council or other legislative body of such city or town within ten 
years from and after the time the original assessment for any such improve- 
ment was finally held to be invalid, insufficient or for any cause set aside, in 
whole or in part, held void or its enforcement denied directly or indirectly by 
the eourts; or, in the case of supplemental assessments, from and after the 
time that it was finally determined that the total amount of the valid assess- 
ments levied and assessed on account of any such improvement was insufficient 
to pay the whole or that portion of the cost and expense thereof to be paid 
by special assessment. [L. 11, p. 471, § 45.] 


§ 7892-46. May Issue Bonds. 

The city eouncil or other legislative body or any city or town may, in 
their discretion, provide by ordinance for the payment of the whole or any 
portion of the cost and expense of any local improvement authorized by law, 
by bonds of the improvement district, which bonds shall be issued to the con- 
tractor, or be issued and sold as herein provided. [L. 11, p. 471, § 46.] 


§ 7892-47. Method of Issuance of Bonds. 

Such bonds shall be issued only in pursuance of ordinances of the city 
or town issuing the same, and by their terms shall be made payable on or be- 
fore a date not to exceed ten years from and after the date of the issue of such 
bonds, which latter date may be fixed by resolution, by council or other 
legislative body of said city or town and shall bear such interest as may be 
provided in such ordinance, not exceeding eight per centum per annum, which 
interest shall be payable annually, or semi-annually, as may be provided by 
ordinance, and each bond shall have attached thereto interest coupons for each 
interest payment. Such bonds shall be in such denominations as shall be pro- 
vided in the ordinance ordering their issue and shall be numbered from one up- 
ward, consecutively, and each bond and coupon shall be signed by the mayor 
and attested by the clerk or comptroller of such city: Provided, however, 
That said coupons may in lieu of being so signed have printed thereon a fac- 
simile of the signatures of said officers and each bond shall have the seal of 
such city affixed thereto and shall refer to the improvement to pay for which 
the same shall be issued and to the ordinance ordering the same, each bond 
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shall provide that the principal sum therein named, and the interest thereon, 
shall be payable out of the local improvement fund created for the payment of 
the cost and expense of such improvement, and not otherwise. Such bonds 
shall not be issued in any amount in excess of the cost and expense of the im- 
provement. [L. 11, p. 472, § 47.] 


§ 7892-48. Sale of Bonds. 

The bonds issued under the provisions of this act or such portion of such 
bonds as may remain unsold if same is ordered as hereinafter provided may be 
issued to the contractor constructing the improvement in payment thereof, 
or the ordinance directing the issue of such bonds may provide that the same 
may be sold by some authorized officer or officers of the city, in the manner 
prescribed therein, at not less than their par value and accrued interest, and 
that the proceeds thereof shall be applied in payment of the cost and expense 
of the improvement. [L. 11, p. 472, § 48.] 


§ 7892-49. Assessments Payable in Installments. V,. 

In all cases where any city or town shall issue bonds as provided in this 
act to pay the cost and expense of any local improvement, the said cost and 
expense shall be assessed against the lots, tracts, and parcels of land and other 
property, which under the provisions of law and the charter and ordinances 
of such city or town shall be liable therefor, but the ordinance levying such 
assessment shall provide that the sum charged thereby against each such lots, 
tracts, and parcels of land and other property or any portion of such sum 
may be paid during the thirty (30) days period provided for in section 
7892-50, and that thereafter the sum remaining unpaid may be paid in equal 
annual installments; the number of which installments shall be equal to the 
number of years which the bonds issued to pay for the improvément may run, 
with interest upon the whole unpaid sum so charged at a rate fixed by said 
ordinance, and each year thereafter one of such installments together with 
the interest due thereon and on all installments thereafter to become due shall 
be collected in the same manner as shall be provided by law and the charter and 
ordinances of such city for the collection of assessments for such improvements 
in cases where no bonds are issued. [L. 11, p. 473, § 49.] 


§ 7892-50. Notice of Collection of Assessment. 

The owner of any lot, tract or parcel of land or other property charged 
with any such assessments may redeem the same from all or any portion of the 
liability for the contract price of such improvement by paying the entire as- 
sessment or any portion thereof charged against such lot or parcel of land, 
without interest, within thirty days after notice to him of such assessment, 
which notice shall be given as follows: The city or town treasurer shall, as 
soon as the assessment-roll has been placed in his hands for collection, publish 
a notice in the official newspaper of the city for ten consecutive daily 
or two consecutive weekly issues, that the said roll is in his hands 
for collection and that any assessment thereon or any portion of any 
such assessment may be paid at any time within thirty days from the 
date of the first publication of said notice without penalty, interest or costs. 
The bonds herein provided for shall not be issued prior to twenty days 
after the expiration of the thirty days above mentioned, but may be 
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issued at any time thereafter. The owner of any such lot or parcel of land 
may redeem the same from all liability for the unpaid amount of said assess- 
ment at any time after said thirty days by paying the entire installments of 
said assessment remaining unpaid and charged against such lot or parcel at 
the time of such payment, with interest thereon to the date of the maturity of 
the installment next falling due. In all cases where any sum is paid as herein 
provided the same shall be paid to the city treasurer, or to the officer whose 
duty it is to collect said assessments, and all sums so paid shall be applied 
solely to the payment of the cost and expense of such improvements or the 
redemption of the bonds issued therefor. [L. 11, p. 473, § 50.] 


§ 7892-51. Remedy of Bondholder. 

If the city or town shall fail, neglect or refuse to pay said bonds or to 
promptly collect any of such assessments when due, the owner of any such 
bonds may proceed in his own name to collect such assessment and foreclose 
the lien thereof in any court of competent jurisdiction, and shall recover in 
addition to the amount of such bonds and interest thereon, five per centum, 
together with the cost of such suit. Any number of holders of such bonds for 
any single improvement may join as plaintiffs and any number of owners of 
the property on which the same are a lien may be joined as defendants in such 
suit. [L. 11, p. 474, § 5L] 


§ 7892-52. Confined to Enforcement of Assessment. 

Neither the holder nor owner of any bond issued under the authority of 
this act shall have any claim therefor against the city by which the same is 
issued, except from the special assessment made for the improvement for which 
such bond was issued, but his remedy in case of nonpayment, shall be confined 
to the enforcement of such assessments. A copy of this section shall be plainly 
written, printed or engraved on each bond so issued. [L. 11, p. 474, § 52.] 


§ 7892-53. Exchange of Bonds, When Authorized. 

Whenever any city has heretofore issued bonds for the purpose of pay- 
ing the cost and expense of local improvements, or has sold such bonds and 
paid such cost and expense from the proceeds thereof, such city may, with the 
consent of the holders of such bonds, exchange for them bonds authorized by 
this act. [L. 11, p. 475, § 53.] 


§ 7892-54. Interest on Bonds, Call of Bonds. 

The city or town treasurer shall pay the interest on the bonds authorized 
to be issued by this act out of the respective local improvement funds from 
which they are payable. Whenever there shall be sufficient money in any local 
improvement fund against which bonds have been issued under the provisions 
of this act, over and above sufficient for the payment of interest on all unpaid 
bonds, to pay the principal of one or more bonds, the treasurer shall call in and 
pay such bonds: Provided, That such bonds shall be called in and paid in their 
numerical order: Provided, further, That such call shall be made by pub- 
lication in the city or town official newspaper in its first publication following 
the delinquency of the installment of the assessment or as soon thereafter as 
is practicable, and shall state that bonds No. (giving the serial number or 
numbers of the bonds called) will be paid on the day the next interest coupons 


791 


| 


$$ 7892-54—7892-58 GENERAL STATUTES. 


on said bonds shall become due, and interest on said bonds shall cease upon 
such date. [L. 11, p. 475, § 54.] 


$ 7892-55. Items of Cost. 

Whenever any local improvement herein authorized shall be ordered, there 
shall be included in the cost and expense thereof to be assessed against the 
property specially benefited by such improvement and included in the district 
created to pay the same, or any part thereof, the cost of that portion of said 
improvement included within the limits of any street intersection space or 
spaces, the estimated cost and expense of all engineering and surveying 
necessary for said improvement to be done by and under the direction of the 
city or town engineer, ascertaining the ownership of the lots or parcels of land 
included in the assessment district, advertising, mailing and publishing all 
notices required to be advertised, published or mailed, accounting and clerical 
labor, books and blanks expended or used by the city or town comptroller and 
the city or town treasurer in connection with said improvement. [L. 11, 
p. 475, § 55.] 


§ 7892-56. Assess Tide Land Leases as Realty. 

For the purposes of local assessment, all leases of tide lands owned in fee 
by the state of Washington shall be, and the same are hereby declared to be, 
real property. [L. 711, p. 476, § 56.] 


§ 7892-57. Parkways, Park Drives and Boulevards. 

Any city or town council upon request of the board of park commissioners, 
shall have authority to designate such streets as they may see fit as parkways, 
park drives, and boulevards, and to transfer all care, maintenance and im- 
provement of the surface thereof to the board of park commissioners, or to such 
authority of such city or town as may have the care and management of the 
parks, parkways, boulevards and park drives of the city. 

Any city or town may acquire, either by gift, purchase or the right of 
eminent domain, the right to limit the class, character and extent of traffic 
that may be carried on such parkways, park drives and boulevards, and to 
prescribe that the improvement of the surface thereof shall be made wholly in 
accordance with plans of such board of park commissioners, but that the setting 
over of all such strects for such purposes shall not in any wise limit the right 
and authority of the city council to construct underneath the surface thereof 
any and all public utilities nor to deprive the council of the right to levy 
assessments for special benefits. In the construction of any such utilities, 
any damages done to the surface of such parkways, park drives or boulevards 
shall not be borne by any park funds of such city or town. [L. 11, p. 476, 
§ 57.] 


§ 7892-58. Assessment for Park Drives and Boulevards. 

Whenever the management and control of the park drives, parkways and 
boulevards of any city or town shall be vested in a board of park commis- 
sioners or other similar authority of such city or town, the council of any such 
city or town may, upon request of such board or other similar authority there- 
for specifying the particular park drives, parkways or boulevards, or portions 
thereof, to be improved, and the nature of such improvement, pass an or 
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dinance providing for the improvement thereof, which -ordinance shall be 
based either upon a resolution or a petition as hereinabove provided. Any 
such city or town shall have the same power to provide for making such local 
improvements and to levy and collect special assessments on property benefited 
thereby, and for paying the same or any portion thereof as in the case of other 
local improvements: Provided, That the plans and specifications for such 
improvements shall, before their adoption, be submitted to and approved by 
such board of park commissioners, or other similar authority of such city or 
town. [L. 11, p. 477, § 58.] 


§ 7892-59. Work to be Done by City or Contract. 

All local improvements, the funds for the making of which are derived in 
whole or in part from assessments upon property specially benefited shall be 
made either by the city or town itself, or by contract upon competitive bids. 
The board, officer or authority charged with the duty of letting contracts for 
local improvements shall determine whether such local improvement shall be 
done by contract, or by the city itself. The city or town shall have power to 
reject any and all bids. [L. 11, p. 477, § 59.] 


§ 7882-60. General Ordinance. 

The council of each city and town shall pass such general ordinance or 
ordinances as may be necessary to carry out the provisions of this act. 
Thereafter all proceedings relating to local improvements shall be had and 
conducted in accordance with this act, and the ordinances of such city or 
town relating to local improvements. [L. 11, p. 477, § 60.] 


§ 7892-61. Validation of Local Improvement Assessments. . 

Whenever the city or town council of any city or town within this state 
has made, or shall hereafter make any assessment against property within any \ 
local improvement district for any purpose authorized in this act and has in 
making such assessment acted in good faith and without fraud or shall here- 
after act in good faith and without fraud the said assessment shall be valid 
and enforceable as such and a lien upon the property upon which the same 
purports to be a lien; and it shall be no objection to the validity thereof that 
the contract for such improvement was not awarded in the manner or at the 
time required by law, nor shall it be any objection to the validity of such 
assessment that the same was made by an unauthorized officer or person, if the | 
same shall have been confirmed by the city or town authorities, of such city 
or town, nor, shall it be any objection to the legality of such assessment that 
the same is based upon a front-foot basis, or upon a basis of benefits to the 
property within such district unless it shall be made to appear that the city 
or town authorities did not act in good faith and did not attempt to act fairly 
in regard thereto, or unless it shall be made to appear that the city or town 
authorities acted fraudulently or oppressively in making such assessment; 
and all assessments heretofore or hereafter made which are made by the city or 
town authorities in good faith are hereby declared to be valid and in full 
force and effect, and to be collectible in the manner which is now or may 
hereafter be provided by law for the collection of assessments for the purposes 
specified in this section. [L. 11, p. 478, § 61.] 

793 


35 7892-62—7892-66 GENERAL STATUTES, 


§ 7892-62. Assessments Paid by Joint Owner. 

Whenever any local assessment, or installment thereof, shall be paid, or 
any certificate of sale therefor be redeemed, or any judgment therefor be paid 
by any joint owner of any property assessed for any local improvement, such 
joint owner may, after demand and refusal, by an action brought in the 
superior court, recover from each of his co-owners the respective amounts of 
such payment which each such co-owner should bear, with interest thereon at 
ten per cent per annum from the date of such payments, and costs of the 
action, and the joint owner making such payment shall have a lien upon the 
undivided interests of his co-owners in and to such property from date of 
such payment. [L. 11, p. 478, § 62.] 


§ 7892-63. City or Town may Purchase at Tax Sales. 

Whenever any property situate in any city or town shall be offered for 
sale for general taxes, the city or town within which such property is situate 
shall have power to protect the lien or liens of any local assessments outstand- 
ing against the whole or any portion of such property by purchase or other- \ 
wise. [L. 11, p. 479, § 63.] 


§ 7892-64. Proceedings in Case of Consolidated Cities. 

The city council of any city which is composed of two or more cities or 
towns which have been or may hereafter be consolidated, as provided by law, 
shall have power to make and pass all necessary ordinances, orders and res- 
olutions for any assessment where the improvement has been made or was 
being made by any such former city or town prior to the consolidation thereof, 
and to fully carry out and enforce the provisions of this act. [L. 11, p. 479, 
§ 64. ] 


§ 7892-65. Assessments Paid in Error. 

Whenever, through error or inadvertence, any person shall pay any local 
assessment, or installment thereof, upon the lands of another, such 
payor, may, after demand and refusal, by an action in the superior court, 
recover from the owner of such lands the amount so paid, and costs of the 
action. [L. 11, p. 479, § 65.] 


§ 7892-66. Vote Required on Ordinances. 

No ordinances mentioned in this act shall be considered passed unless they 
shall have received the affirmative vote of at least a majority of the members 
of the council or other legislative body of such city or town: Provided, That 
in cities of the first class the vote required for the passage of any such ordi- 
nances shall be subject to such further limitations as may be prescribed in the 
charter of any such city: Provided, That in any city or town, other than cities 
of the first class, no ordinance providing for any improvement herein author- 
ized shall be effective over the written objection or objections of the owners 
of a majority of the lineal frontage and of the area within the limits of the 
proposed improvement district filed with the clerk of any such city or town 
prior to the final passage of such ordinance unless such ordinance shall receive 
the affirmative vote of at least two-thirds of all the members of the council or 
other legislative body of such city or town. [L. 11, p. 479, § 66.] 
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§ 7892-67. Act to Apply to All Cities and Towns. 

The provisions of this act shall apply to all incorporated cities and towns 
in this state, including unclassified cities and towns operating under special 
charters. [L. 11, p. 480, § 67.] 


§ 7892-68. Word ‘‘Council’’ Construed. 

Whenever the words city council or town council are used in this act, 
they shall be construed to mean the council or other legislative body of such 
city or town. Whenever the word mayor is used in this act, it shall be con- 
strued to mean the presiding officer of said city or town. [L. 11, p. 480, § 68.] 


§ 7892-69. Act to be Liberally Construed. 

The rule that statutes in derogation of the common law are to be strictly 
construed shall have no application to this act, but the same shall be liberally 
construed for the purpose of carrying out the objects for which this act is 
intended. [L. 11, p. 480, § 69.] ` 


§ 7892-70. Saving Clause. 

Any acts or parts of acts herein repealed, which are re-enacted in form 
or in substance in this act shall not be construed as new enactments but as 
continuations and amendments of such acts or parts of acts. 

All rights of action under existing laws which this act in any way super- 
sedes or repeals, if the same at the time of taking effect of this act shall not 
have been commenced, shall proceed under the provisions of this act. All 
actions and proceedings, which may be pending in court under existing laws 
which this act in any way supersedes or repeals, shall proceed without being 
in any manner affected by the passage of this act. All proceedings com- 
menced by any city or town before the taking effect of this act, relating to 
the making of any local improvement, shall proceed without being in any 
manner affected by the passage of this act, except as provided in section 
7892-24 [L. 11, p. 480, § 70.] 


§ 7892-71. Charters Suspended. 
This act shall supersede the provisions of the charter of any city of the 
first class inconsistent herewith. [L. 11, p. 481, § 71.] 


For acts repealed, see L. 11, p. 481, § 71. 


§ 7892-72. Local Improvement Warrants Authorized. / 
Every city and town shall have the power by general ordinance to pro- 
vide for the issuance of warrants in payment of the cost and expense of any 
local improvement, such warrants to be payable out of the special fund in 
such local improvement district, said warrants to bear interest from date 
thereof at a rate at not exceeding eight per cent (8%) per annum, and to be 
redeemed either in cash or in local improvement bonds authorized to be issued 
in the manner prescribed by general ordinance. [L. 11, p. 482, § 72.] 
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CHAPTER XXIV. 
REASSESSMENTS. 


§§ 7893-7964. 
Repealed. See L. 11, p. 481, § 71. 
§ 7893. 


A judgment holding an assessment for a 
local improvement valid as to certain tracts 
and invalid as to other tracts does not pre- 
vent a reassessment of the whole district: 
8 v. Seattle, 53 Wash. 564, 102 Pac. 

Judgments in actions declaring the valid- 
ity or invalidity of local improvement assess- 
ments are not res judicata in another action 
upon a reassessment: Johnson v. Seattle, 53 
Wash. 564, 102 Pac. 448. 

An action by a holder of a warrant 
against a special improvement fund to com- 
pel a reassessment cannot be maintained 
when the land owner could plead the statute 
of limitations against the reassessment: 
Shaw & Hodgins v. Waldron, 55 Wash. 271, 
28 L. R. A., N. S., 735, 104 Pac. 272. 

As to statute of limitations as against a 
municipal corporation, see note in 101 Am. 
St. Rep. 157. 

As to vested right of municipal corpora- 
tions in defense of statute of limitations, see 
note in 27 L. R. A., N. 8., 1188. 

Where the record does not show the exact 
date when an assessment became delinquent, 
it will be presumed that an action to compel 
a reassessment was commenced within the 
period limited by the statute of limitations, 
when the defense of the statute was not in- 
terposed and a reassessment was ordered: 
Shaw & Hodgins v. Waldron, 55 Wash. 271, 
28 L. R. A., N. S., 735, 104 Pac. 272. 

As to the effect of running of limitations 
since original assessment upon a reassess- 
ment order because of invalidity of original, 
see note in 28 L. R. A., N. S., 735. 

An action begun by a holder of a warrant 
against a special fund to compel a reassess- 
ment, he having no other remedy, in which 
the city defends for the benefit of the land 
owners, arrests the running of the statute of 
limitations against the right to levy a re- 
assessment, and is equivalent in law to a 
valid assessment, and is binding on the land 
owners: Shaw & Hodgins v. Waldron, 55 
Wash. 271, 28 L. R. A., N. 8., 735, 104 Pac. 
212: 

The fact that property has been assessed 
for an improvement does not prevent a re- 
assessment for an additional charge to make 
up a deficit arising when part of the assess- 
ments were held invalid, such reassessment 
being expressly authorized by this section, 
to the extent of the benefit which the prop- 
erty received from the improvements: Hap- 
good v. Seattle, 69 Wash. 497, 125 Pac. 965. 

The fact that property which is exempt 
because not benefited was included in the 


original assessment, thereby creating a de- 
ficiency, does not affect the power to levy a 
reassessment on other property to make up 
the deficiency: Inner-Circle Property Co. v. 
Seattle, 69 Wash. 508, 125 Pac. 970. 

A reassessment to make up a deficiency 18 
authorized where the city council canceled 
the original assessment against property 
which had been adjudged to be damaged 
and therefore not assessable: Inner-Cirele 
Property Co. v. Seattle, 69 Wash. 508, 120 
Pac. 970. 

Upon a reassessment the question of the 
benefits and the apportionment thereof is an 
original question in no way controlled by 
the original assessment: Inner-Circle Prop- 
erty Co. v. Seattle, 9 Wash. 508, 125 Pae. 
970. 

Where assessments were adjudged illegal 
for the reason that the property was found 
by the jury to be damaged and was there- 
fore nonassessable, such property cannot be 
subjected to a reassessment, although it may 
in fact have been benefited, the former ad- 
judication being final: Hapgood v. Seattle, 
69 Wash. 497, 125 Pac. 965. 

An award of damages to a leasehold in- 
terest in state lands, being an adjudication 
that the property was not benefited, exempts 
the same from a reassessment levied to make 
up a deficiency in the original assessment: 
Inner-Cirele Property Co. v. Seattle, 69 
Wash, 508, 125 Pac. 970. 


§ 7894. 


Under this section a reassessment is 
prima facie authorized where a portion of 
the lots, found by the jury to be damaged, 
were adjudged nonassessable for that reason, 
and the city council by resolution canceled 
the same and other like assessments for the 
same reason: Hapgood v. Seattle, 69 Wash. 
497, 125 Pac. 965. 


§ 7895. 


Upon a reassessment for local improve- 
ments, the city may include additional costs 
and accrued interest: Johnson v. Seattle, 53 
Wash. 564, 102 Pac. 448. 

Upon a reassessment, interest on the 
amount of the condemnation awards is prop- 
erly added: In re Third, Fourth, and Fifth 
Avenues, Seattle, 55 Wash. 519, 104 Pac. 
799. 


§ 7898. 


Where a city council has made a reassess- 
ment and the same has been confirmed, upon 
appeal to the superior court the burden ìs 
upon the appellants to show want of au- 
thority on the part of the council to make 
the reassessment, in view of this section, tha 
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presumption being that the council had au- 
thority to make the reassessment by reason 
of a deficiency in, or the invalidity of, the 
original assessment: Inner-Circle Property 
Co. v. Seattle, 69 Wash. 508, 125 Pac. 970. 


§ 7905. 
This act, entitled an act to validate mu- 
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nicipal assessments and to prohibit setting 
the same aside except for fraud, was not 
intended to repeal section 7552, authorizing 


an appeal from the confirmation of an assess- 


ment by the city council to the superior 
court, and does not affect such appeals or 
the procedure therein: Real Estate Ins. Co. 
v. Spokane, 59 Wash. 416, 109 Pac. 1057. 


CHAPTER XXV. 
FORECLOSURE OF SPECIAL ASSESSMENTS. 


§ 7909. | 

This chapter is repealed. See L. 11, 
p. 481, § 71. 

A city assessment foreclosure and sale, 
without notice to the owner, is void when 
conducted by the city attorney, who made 
no diligent effort to ascertain the name or 
address of the owner, and who has, through 
the instrumentality of a third person, bid in 
the property at a grossly inadequate price: 
Roger v. Whitham, 56 Wash. 190, 134 Am. 


St. Rep. 1105, 21 Ann. Cas. 272, 105 Pac. 


628. 


As to nature of proceedings to collect im- 
provement taxes, see note in 133 Am. St. 
Rep. 930. 


§ 7922. 


A city attorney is charged as a trustee, as 
well for the owner of property sought to be 
charged with the lien of a special assessment 
as for the city, and is bound to perform his 
full duty to each: Roger v. Whitham, 56 
Wash. 190, 134 Am. St. Rep. 1105, 21 Ann. 
Cas. 272, 105 Pac. 628. 


CHAPTER XXVI. 
DRAINAGE AND SEWERS IN CITIES OTHER THAN FIRST CLASS. 


§ 7939. 

This chapter is repealed. See L. 11, 
p. 481, § 71. : 

A municipal assessment for sewer purposes 
is to be based upon benefits received, under 
Laws of 1907, chapter 70, and not upon the 
last general assessment for city purposes, 
under Laws of 1903, chapter 27, which is 
superseded: Stewart v. Chehalis, 53 Wash. 
218, 101 Pac. 841. 


A finding that a sewer was constructed al- 


most solely for the benefit of a hospital “and 


was not intended or expected to benefit, nor 
did it prove of any benefit to the said prem- 
ises of the plaintiff up to the time of the 
trial,” is insufficient to defeat the assessment 
on the ground that it was not made accord- 
ing to benefits to the property: Stewart v. 
Chehalis, 53 Wash. 213, 101 Pac. 841. 


CHAPTER XXVII. 
CONSTRUCTION OF DIKES. 


§ 7955. 


This chapter is repealed. See L. 711, 
p. 481, § 71. 

An assessment levied by a city for the 
construction of a dike, under sections 7955- 
7964, upon property outside of the city is 
void, the city having no extraterritorial 
jurisdiction, in the absence of express stat- 
utory authority: Edmonds Land Co. v. Ed- 
monds, 66 Wash. 201, 119 Pac. 192. 


As to right of municipal corporation to 
exercise power of eminent domain without 
legislative authority, see note in Ann, Cas. 
1912C, 199, also in 16 Ann. Cas. 886. 
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A city cannot acquire jurisdiction to levy 
an assessment on lands outside its limits by 
estoppel through the fact that the owner of 
the lands petitioned for the improvement, as 
the petition would not justify any proceed- 
ing in excess of the city’s jurisdiction, es- 
pecially where objection was duly made to 
the unwarranted action at the first oppor- 
tunity: Edmonds Land Co. v. Edmonds, 66 
Wash. 201, 119 Pac. 192. 

As to location of improvement as affecting 
liability for expense thereof, etc., see note 
in 39 L. R. A., N. 8., 290. 

As to estoppel of land owner, see note in 
28 L. R. A., N. S., 1204, and 36 L. R. A.. 
N. 8., 39. 
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GENERAL STATUTES, 


CHAPTER XXIX. 
FILLING LOW LANDS, SECOND AND THIRD CLASS CITIES. 


§ 7971. 

The act of 1909 empowering a city to fill 
low lands and assess the cost upon the lands 
filled in in proportion to the surface area is 
not a deprivation of property without due 
process, since it provides for notice and a 
hearing and authorizes the board to make 
alterations and modifications in the assess- 
ment as justice and equity may require: 
Bowes v. Aberdeen, 58 Wash. 535, 30 L. R. 
A., N. S., 709, 109 Pac. 369. 


This section, for the filling of tide and 
swamp lands by cities, authorizes the assess- 
ment of property benefited thereby situated 
within the assessment district, although it 
was not part of the land filled in: Martin 
v. Olympia, 69 Wash. 28, 124 Pac. 214. 

As to the location of improvement as af- 
fecting liability for expense thereof on divi- 
sion of territory of municipality, town or 
county, see note in 39 L. R. A., N. 8., 290. 


A necessity exists, authorizing the exercise 
of the police power by a city for the purpose 
of filling low lands, and the improvement is 
not disproportionate to the danger, where it 
appears that an area covering one thousand 
city lots, within or adjacent to the business 
portion of a city where permanent streets are 
necessary, are so low and covered with stag- 
nant water as to be unsanitary and a serious 
menace to the health of the city, and that 
the danger can be removed by filling in the 
land, and by no other practical or economi- 
cal method: Bowers v. Aberdeen, 58 Wash. 
535, 30 L. R. A., N. S., 709, 109 Pac. 369. 


In all matters pertaining to the public 
health and safety substantially the entire 
police power of the state is vested in munici- 
pal corporations of the first class: Shepard 
v. Seattle, 59 Wash. 363, 40 L. B. A., N. S., 
647, 109 Pac. 1067. 

The title of the act of 1909, empowering 
cities “to fill low lands. . . . and for that 
purpose to exercise the right of eminent do- 
main for the taking or damaging of prop- 
erty” is sufficiently broad to authorize the 
filling of low land under the police power as 
a sanitary measure without making compen- 
sation for damages claimed to the property 
filled in, since the reference to the right of 
eminent domain applies to property taken or 
destroyed and not to land filled in, and the 
power to fill” includes the right to exercise 
the police power: Bowes v. Aberdeen, 58 
Wash. 535, 30 L. R. A., N. 8., 709, 109 Pac. 
369. 

An ordinance for a local improvement by 
filling tide lands is not invalid by reason of 
a recital that one of its purposes was for the 
“general improvement of the property,” 
where it also appears that it was necessary 
to the public health, sanitation and general 
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welfare, within this section: Martin v. Olym- 


pia, 69 Wash. 28, 124 Pac. 214. 


As to the benefit to public health as con- 
dition to power to exercise eminent domain 
for drainage of private lands, see note in 49 
L. R. A. 783. 

As to power of health authorities to re- 
quire . alterations in private property in a 

rticular manner to abate conditions menac- 
ing public health, see note in 24 L. R. A., 
N. 8., 241. 


As to the meaning generally of “local im- 
provement”? for which special assessment 
may be levied, see note in 20 Ann. Cas. 339. 

Whether the facts warrant the exercise of 
the police power for the purpose of filling 
low lands in a city is a judicial question to 
be resolved by the courts: Bowes v. Aber- 
deen, 58 Wash. 535, 30 L. R. A., N. S., 709, 
109 Pac. 369. 

The provision requiring a written permit. 
from the city commissioners of health, in an 
ordinance prohibiting the maintenance of a 
private hospital for the treatment of the in- 
sane except under certain conditions, is not 
objectionable as an unreasonable exercise of 
the police power: Shepard v. Seattle, 59 
oo 363, 40 L. R. A., N. S., 647, 109 Pac. 

The act of 1909, empowering cities, in the 
exercise of the police power, to fill low lands, 
is not invalid or inconsistent in that it pro- 
vides for compensation to the owners of 
buildings or improvements under the right of 
eminent domain, since the right of eminent 
domain and the police power rest in the con- 
trol of the legislature and may be employed 
singly or together, and interested parties can- 
not object because compensated in any de- 
gree: State ex rel. Stalding v. Aberdeen, 58 
Wash. 562, 109 Pac. 379. 

As to the principles in law of eminent do- 
main, see note in 13 L. R. A. 332. 

As to expediency to exercise right of emi- 
nent domain a legislative question, see notes 
in 4 L. R. A. 785 and 7 L. R. A. 151. 

As to drainage of land as public use for 
which property may be taken under right of 
— domain, see note in 20 Ann. Cas. 


§ 7973. 


In proceedings by a city to fill low lands, 
the damages and expenses paid by the city 
in condemnation suits may be added to the 
costs of the improvement and assessed 
against the property in the district: State 
ex rel. Stalding v. Aberdeen, 58 Wash. 562, 
109 Pac. 379. 

As to the rule of apportionment of assess- 
ment for public improvement, see note in 8 
L. R. A. 371. 
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§ 7975. 

A city may, by virtue of the police power, 
in a proper case, and when necessary to the 
public welfare, irrespective of the right of 
eminent domain, fill in low lands that are 
unsanitary and a menace to health, without 
rendering compensation for damages claimed 
to private property filled in, and under this 
section may assess the property to pay the 
cost of the work, providing the exercise of 
the power is not unjust or arbitrary: Bowes 
v. Aberdeen, 58 Wash. 535, 30 L. R. A., N. 
S., 709, 109 Pac. 369. 

As to the general nature of the police 
power of municipalities, see note in 104 Am. 
St. Rep. 638. 

An asessment upon the property to pay for 
the cost of filling low lands “in proportion 
to the surface area,” as authorized by this 
section, is not unreasonable or arbitrary, be- 
cause not made — ta benefits or in 
proportion to the value of the property; nor 
is the same void as authorizing unequal taxa- 
tion, in violation of the constitution requir- 
ing property to be taxed according to its 
value, as that clause of the constitution does 
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not apply to special assessments: Bowes v. 
Aberdeen, 58 Wash. 535, 30 L. R. A., N. S., 
709, 109 Pac. 369. 

As to validity of special assessment levied 
by front-foot instead of according to bene- 
fits, see note in Ann. Cas. 1913A, 665. 


§ 7976. 


Under this and the next section the ac- 
tion of the city council is final as to all per- 
sons not objecting, in the absence of fraud 
or arbitrary action; hence a complaint to set 
aside an assessment by one who made no 
objections is insufficient where it alleges 
merely that the property was not benefited, 
without alleging any irregularity or any 
facts showing capricious or arbitrary ac- 
tion: Martin v. Olympia, 69 Wash. 28, 124 
Pac. 214. 

As to test of validity of ordinance as de- 
nying equal protection of laws, see note in 
123 Am. St. Rep. 36. 

As to estoppel of land owner to attack 
assessments for special benefits on ground 
that property is not benefited, see note in 
36 L. R. A., N. S., 39. 


§ 7987-1. Low Lands and Waterways— Assessments for Benefits. 
Whenever the city council or commission of any city of the second or 
third class in this state shall deem it necessary or expedient on account of the 
public health, sanitation, the general welfare, or other cause, to fill or raise 
the grade or elevation of any marsh lands, swamp lands, tide lands or lands 
commonly known as tide flats, or any other lands situated within the limits 
of such city and to clear and prepare said lands for such filling, such city 
shall have power so to do; and for the purpose of filling and raising the grade 
or elevation of such lands, and to secure material therefor and to provide 
for the proper drainage thereof after such fill has been effected, the city coun- 
cil or commission of such city may, if it deems it advisable so to do, acquire 
rights of way (and where necessary or desirable, may vacate, use and appro- 
priate streets and alleys for such purposes) and lay out, build, construct and 
maintain over and across such low lands, canals or artificial waterways of at 
least sufficient width, depth and length to provide and afford the quantity 
of earth, dirt and material required to complete such fill and with the earth, 
dirt and material removed in digging and constructing such canals and water- 
ways, fill and raise the grade or elevation of such marsh lands, swamp lands, 
tide lands or tide flats; and such canals or waterways shall be constructed of 
such width and depth (provided that all the earth, dirt and other suitable 
material removed in constructing the same shall be used to fill the low lands 
as herein provided) as will make them available, convenient and suitable to 
provide water frontage for landings, wharves and other conveniences of navi- 
gation and commerce for the use and benefit of the city and the public; and 
when such canals or waterways shall have been constructed as herein provided, 
such city may construct and maintain the necessary bridges over and across 
the same; such canals or waterways shall be forever under the control of such 
city and shall be and become public thoroughfares and waterways for the use 
and benefit of commerce, shipping, the city and the public generally. The 
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expense of making such improvement and in doing, accomplishing and effect- 
ing all the work provided for in this act, including the cost of making com- 
pensation for property taken or damaged, and all other cost and expense 
incidental to such improvement, shall be assessed to the property benefited, 
except such amount of such expense as the city council or commission, in its 
discretion, may direct to be paid out of the current or general expense fund. 
Proceedings for the filling and for changing the grade and elevation of any 
such low lands may be had in the manner provided in this act. [L. 13, 
p. 30, §1.] : 


§ 7987-2. Funds Applicable—Lands Excluded—Protests—Notice—Vote. 
Whenever the city council or commission of any such city shall desire to 
make any improvement contemplated in the next preceding section, such city 
council or commission shall provide therefor by ordinance and unless such 
ordinance shall provide that such improvement shall be paid for wholly or 
in part by special assessment upon the property benefited, compensation 
therefor shall be made from any general or special funds of such city applica- 
ble thereto. If such ordinance shall provide that such improvement shall be 
paid for wholly or in part by special assessments upon property benefited, the 
proceedings for the making of such special assessment shall be as hereafter 
provided. Such ordinance shall specify the boundaries of the proposed im- 
provement district and shall describe the lands which it is proposed to assess 
for said improvement, and shall provide for the filling of such low lands and 
shall outline the general scheme or plan of such fill. Where any parcel of 
land within the boundaries of such proposed improvement district shall, prior 
to the initiation of the improvement, be wholly filled to the proposed grade or 
elevation of the proposed fill, such parcel of land may be excluded from the 
lands to be assessed when in the opinion of the city council or commission 
justice and equity require its exclusion. The boundaries of any improvement 
district may be altered so as to exclude land therefrom at any time up to the 
levying of the assessment as in this act provided, but such changing of the 
boundaries shall be by ordinance. Upon the introduction of an ordinance 
providing for such fill, if the city council or commission shall desire to proceed 
with the filling of such low lands as in this act contemplated, said city council 
or commission shall fix a time, not less than ten days, in which protests against 
said fill may be filed in the office of the city clerk. Thereupon it shall be the 
duty of the clerk of said city to publish in the official newspaper of said city in 
at least two consecutive issues thereof before the time fixed for the filing of such 
protests, a notice of the time fixed for the filing of protests, together with a copy 
of the proposed ordinance as introduced. If protests against the proposed fill by 
the owners of more than half of the area of land situated within the proposed 
filing district exclusive of streets, alleys and public places, be filed on or before 
the date fixed for such filing, the council shall not proceed further with such 
work unless two-thirds of the members of the said council shall vote to pro- 
ceed with such work, and if any such city is operating under the commission 
form of government composed of three commissioners, said commission shall 
not proceed further with such work except by a unanimous affirmative vote 
of all the members thereof; if such commission be composed of five members, 
then at least four affirmative votes thereof shall be necessary before proceed- 
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ing with such work. If no such protest shall be filed or if such protest be 
filed and two-thirds of the councilmen shall vote to proceed with such work 
or in cases where such cities are operating under the commission form of 
government, such commissioners shall vote unanimously or four out of five 
commissioners as above mentioned shall vote to proceed with such work, the 
said city council or commission shall at such meeting or in a succeeding meet- 
ing proceed to pass the proposed ordinance for the work, with such amendments 
and modifications as to the said city council or commission of said city may 
seem proper. By the provisions of such ordinance the local improvement dis- 
trict shall be called Filling District No. ’? which shall include all prop- 
erty subject to assessment, and which it may be proposed to assess, and which 
may be properly included under the provisions of this act. [L. 13, p. 32, 
§ 2. | 


§ 7987-3. Eminent Domain—Fill not Damage—Benefits not Considered. 

Whenever an ordinance shall be passed as in the preceding section of this 
act provided, and it shall appear that in making of such improvements so 
authorized, private property shall be taken or damaged thereby, the city shall 
file a petition in the superior court of the county in which such city is situ- 
ated, in the name of the city, praying that just compensation to be made for 
the property to be taken or damaged for the improvement specified in such 
ordinance, be ascertained by a jury or by the court, in case a jury be waived, 
and all of the provisions of sections 7768 to 7822 of Remington and Ballinger’s 
Annotated Codes and Statutes of Washington, and acts amendatory thereof 
shall be applicable to the proceeding had in the superior court under the pro- 
visions of this act for the ascertainment of the compensation to be made for the 
taking and damaging of property, except in so far as the same may be incon- 
sistent with this act. The filling of unimproved and uncultivated low lands of 
the character mentioned in section 7987-1 shall not be considered as a dam- 
aging or taking of such lands. The damage, if any, done to cultivated lands 
or growing crops thereon, or to buildings and other improvements situated 
within the district proposed to be filled, shall be ascertained and determined 
in the manner above provided; but no damage shall be awarded to any prop- 
erty owner for buildings or improvements placed upon lands included within 
said district after the publication of the ordinance referred to in section 7987-2, 
defining the boundaries of the proposed improvement district: Provided, 
That the city shall after the passage of such ordinance, proceed with said im- 
provement with due diligence. Where the improvement is to be made at the 
expense of the property benefited, no account shall be taken of benefits by the 
jury or court in assessing the amount of compensation to be made to the owner 
of any property within such district, but such compensation shall be assessed 
without regard to benefits to the end that said property for which damages 
may be so awarded, may be assessed the same as other property within the 
district for its just share, and proportion of the experse of making said im- 
provement, and the fact that compensation has been awarded for the damag- 
ing or taking of any parcel of land shall not preclude the assessment of such 
parcel of land for its just proportion of said improvement as hereinafter pro- 
vided. [L. 13, p. 34, § 3.] 
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§ 7987-4. Plans—Estimate. 

At the time of the initiation of the proceedings for any improvement as 
contemplated by this act or at any time afterward, the city council or com- 
mission of such city shall cause plans and specifications for said improvement 
to be prepared and shall cause an estimate to be made of the cost and expense 
of making said improvement, including the cost of supervision and engineer- 
ing, abstracter’s fees, interest and discounts and all other expenses incidental 
to said improvement, including an estimate of the amount of damages for 
property taken or damaged, which plans, specifications and estimates shall be 
approved by the city council or commission. [L. 13, p. 35, § 4.] 


§ 7987-5. Assessment-roll. 

When such plans and specifications shall have been prepared and such 
estimate of the cost and expense of making such improvement shall be made 
and adopted by the city council or commission, as set out in the preceding 
section, and when an estimate has been made of the compensation to be paid 
for property damaged or taken, either before or after such compensation shall 
be ascertained in the said superior court as hereinbefore provided, the city 
council or commission through the proper office or officers, of such city, shall 
cause an assessment-roll to be prepared containing a list of all the property 
within said improvement district which it is proposed to assess for such 
improvements, together with the names of the owners, if known, and if un- 
known, the property shall be assessed to an unknown owner, and opposite each 
description shall be set the amount assessed to such description. When so 
ordered by the said city council or commission, the entire amount of compen- 
sation paid or to be paid for property damaged or taken, including all of the 
costs and expenses incidental to the condemnation proceedings and together 
with the entire cost and expense of making the improvement may be assessed 
against the property within the district subject to assessment, but the city 
council or commission may order any portion of such costs paid out of the 
current or general expense fund of the city, in their discretion. The several 
parcels of land located within said improvement district to be assessed for 
such improvement shall be assessed according to and in proportion to surface 
area, one square foot of surface to be the unit of assessment: Provided, That 
where any parcel of land was wholly or partially filled by the owner prior to 
the initiation of the improvement an equitable deduction for such filling or 
partial filling may be allowed. The cost and expense incidental to the filling 
of the streets, alleys and public places within said assessment district shall 
be borne by the private property within such district subject to assessment 
when so ordered by the city council or commission. When the assessment 
shall be payable in installments, the assessment-roll when equalized, as here- 
inafter provided, shall show the number of installments and the amounts 
thereof. The assessment herein provided may be made payable in any num- 
ber of equal annual installments not exceeding fifteen in number. (L. 13, 


p. 35, § ö.] 


§ 7987-6. Notice and Hearing of Protests. 

When such assessment-roll shall be so prepared it shall be filed in the 
office of the city clerk and thereupon it shall be the duty of the city clerk to 
give notice by publication in at least three issues of the official paper that 
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such roll is on file in his office and that at a date mentioned in said notice, 
which shall be at least twenty days after the date of the first publication 
thereof, the city council or commission of such eity will sit as a board of 
equalization to equalize said roll and to hear, consider and determine protests 
and objections against the same. At the time specified in said notice, the city 
council or commission of said city shall sit as a board of equalization to 
equalize the said roll and they may adjourn the sitting from time to time 
until the equalization of such roll is completed. The city council or commis- 
sion shall have power as such board of equalization to hear, consider and 
determine objections and protests against any assessment levied under the 
provisions of this act and shall have power as such board to make such alter- 
ations and modifications in the assessment-roll as justice and equity may 
require. [L. 13, p. 36, § 6.] 


§ 7987-7. Appeals to Superior Court—Judgment. 

Any person who has made objections to the assessment as equalized, shall 
have the right to appeal from the equalization as made by the city council or 
commission to the superior court of the county in which such city may be 
situated. Such appeal shall be made by filing a written notice of appeal with 
the clerk of such city within ten days after the equalization of said assessment 
by the council or commission, and said notice shall describe the property and 
the objections of such appellant to such assessment; and the appellant shall 
also file with the clerk of the superior court aforesaid within ten (10) days 
from the time of taking such appeal a copy of said notice, appeal, assessment 
and proceedings thereon, certified by the clerk of such city, together with a 
bond to such city conditioned to pay all costs that may be awarded against 
appellant in such sums not less than two hundred dollars and with such secur- 
ity as shall be approved by the clerk of such court, and the case shall be 
docketed by the clerk of such court in the name of the person taking such 
appeal as plaintiff, and such city or town as defendant. Said cause shall 
then be at issue and shall be tried immediately by such court as in the case of 
equitable causes, except that no further pleadings shall be necessary. The 
judgment of the court shall be either to confirm, modify or annul the assess- 
ment in so far as the same affects the property of the appellant with respect 
to which the appeal was taken, from which Judgment an appeal shall le to 
the supreme court as in other causes. [L. 13, p. 37, § 7.] 


§ 7987-8. Assessments—How Collected. 

From and after the equalization of the roll, the several assessments in 
such roll contained shall become a lien upon the real estate described in such 
roll, and shall remain such lien until paid, and such lien shall take precedence 
of all other liens against such property, except the lien of general taxes. The 
assessments herein provided for shall be collected by the same officers and 
enforced in the same manner as now provided by law or which may be here- 
after enacted for the collection and enforcement of local assessments for street 
improvements of the class herein described, and all of the provisions of exist- 
ing laws and ordinances relative to the enforcement and collection of local 
assessments for street Improvements including the certification of delinquent 
assessments to the county treasurer and the issuance and foreclosure of cer- 
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tificates of delinquency, shall be applicable to the assessments made pursuant 
to this act. [L. 13, p. 38, § 8.] 


§ 7987-9. Immediate Payment Plan. 

When the improvement contemplated by this act shall be ordained to be 
made upon the immediate payment plan, the city council or commission shall 
provide for the payment of the same by the issuance of local improvement 
fund warrants against the local improvement district, which warrants shall 
be paid only out of the funds derived from the local assessments in the district. 
When such improvements shall be ordered to be made upon the bond install- 
ment plan, the city council or commission shall provide for the issuance of 
bonds against the improvement district as hereinafter provided. [L. 13, 
p. 38, § 9.] 


§ 7987-10. Bonds—Guaranty. 

= When it is desired to issue bonds against any such improvement district, 
the city council or commission shall have full authority to provide for the 
issuance of such bonds. Such bonds may be in such denominations as the city 
council or commission may provide, and shall bear such rate of interest as 
the city council or commission may fix, not exceeding, however, eight per 
centum per annum; interest shall be paid annually and said bonds shall become 
due and payable at such time, not exceeding fifteen years from the date 
thereof, as may be fixed by the said council or commission and shall be payable 
out of said local assessment district funds. If so ordered by the council or 
commission, such bonds may be issued in such a way that different numbers of 
said bonds may become due and payable at different intervals of time, or they 
may be so issued that all of the bonds against said district shall mature to- 
gether. The city, however, may reserve the right to call or mature any bond 
on any interest-paying date when sufficient funds are on hand for its redemp- 
tion; but bonds shall be called in numerical order. The city council or com- 
mission of any such city shall have authority for and on behalf of such city 
to guarantee the payment of the whole or any part of the bonds so issued 
against any such local improvement district, but such guaranties on the part 
of the city shall only be made by ordinance duly enacted, the passage of which 
ordinance shall require the vote of not less than two-thirds of the councilmen 
and the approval of the mayor, or three commissioners in case the governing 
body consists of three commissioners,.or four where such city is governed by 
five commissioners. The city council or commission shall have power to enact 
all ordinances necessary for the issuance of the, bonds herein provided for, 
and to give full force and effect to this act. [L. 13, p. 38, § 10.] 


§ 7987-11. Minimum Price of Bonds. 

The city council or commission of any such city shall have power to nego- 
tiate sufficient warrants or bonds against any such local improvement district 
at a price not less than ninety-five per cent of their par value as may be 
necessary to raise sufficient money to pay any and all compensation which may 
be awarded for property damaged or taken in the Judicial proceedings herein- 
before mentioned, including the costs of such proceedings; but in lieu of so 
doing, the city council or commission shall have power to negotiate current 
or general expense fund warrants at par to raise funds for the payment of 
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such compensation and expenses in the first instance, but in that event the 
current or general expense fund shall be reimbursed out of the first moneys 
collected in any such local assessment district or realized from the negotiation 
or sale of local improvement warrants or bonds. [L. 13, p. 39, § 11.] 


§ 7987-12. Interest. 

The local assessments herein provided for shall bear interest at such rate 
as may be fixed by the council or commission, not exceeding the rate of eight 
per centum per annum from and after the expiration of thirty days after the 
equalization of the assessment-roll and shall bear such interest after delin- 
quency as may be provided by general ordinance of the city: Provided, That 
such assessment shall bear interest at the rate of fifteen per cent per annum 
from and after the date of the certification of such assessments to the county 
treasurer of the county, as in cases of local street assessments. Warrants 
drawn against any such local improvement districts shall bear interest from 
the date of issuance at the rate of eight per centum per annum. IL. 13, 
p. 40, § 12.] 


§ 7987-13. Contract—Rebates—Supplemental Assessment. | 

The contract for the making of any improvement as contemplated by this 
act may be let either before or after the making up of the equalization of the 
assessment-roll, and special fund warrants or bonds may be issued against 
said local improvement district, either before or after the equalization of the 
roll as in the judgment of the council or commission may best subserve the 
public interest. When the assessment-roll is made up and equalized, based in 
whole or in part upon an estimate of the cost of the improvement and it shall 
be later found that such estimate was too high, the excess shall be rebated pro 
rata to the property owners on the assessment-roll, such rebates to be deducted 
from the last installment, or installments, when the assessment is upon the 
installment plan. When it is found that the estimated cost was too low and 
that the actual bona fide cost of the improvement is greater than the estimate, 
the city council or commission after due notice and a hearing, as in case of 
the original equalization of the roll, may add the required additional amount 
to the assessment-roll to be apportioned among the several parcels of property 
upon the same rules and principles as if it had been originally included, ex- 
cept that such additional amount shall be added to the last installment of such 
assessment in case such assessment be upon the installment plan. The same 
notice shall be required for adding to the assessment-roll in this manner as is 
required for the original equalization of the roll, and the property owner shall 
have the right of appeal. [L. 13, p. 40, §13.} 


§ 7987-14. Contractor to Accept Bonds or Warrants. 

The city council or commission in its discretion may provide in letting 
the contract for any such improvement, that the contractor shall accept special 
fund warrants or local improvement bonds against the local improvement 
district within which such improvement is to be made, in payment for the 
contract price of such work, and that such warrants or bonds may be issued 
to the contractor from time to time as the work progresses, or the city council 
or commission may negotiate such special fund warrants or bonds against 
such local improvement district at not less than ninety-five cents in money for 
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each dollar of warrants or bonds, and with the proceeds of such sales pay the 
contractor for such work and pay the other costs of such improvement. 
[L. 13, p. 41, § 14. 


§ 7987-15. Surplus Funds Invested. 

Whenever money shall accumulate in any such improvement fund and 
is likely to lay idle awaiting the maturity of the bonds against the district, 
the city council or commission, under proper safeguards, may invest such 
money temporarily, or may borrow the same temporarily, at a reasonable rate 
of interest, but when so invested or borrowed, the city shall be responsible 
and liable for the restoration to such fund of the moneys so invested or bor- - 
rowed from any such fund, with interest thereon, whenever required for the 
redemption of bonds maturing against such district. [L. 13, p. 41, § 15.] 


§ 7987-16. Reassessments. 

In case any assessment made under the provisions of this act should be 
found to be invalid for any cause or in case the same should be set aside for 
any reason in any judicial proceeding, then a reassessment may be made and 
all laws now in force or which may be hereafter enacted relative to the reas- 
sessment of local assessments, for street or other improvements, shall, as far 
as practical, be applicable hereto. [L. 13, p. 41, § 16.] 


§ 7987-17. Waterways—Construction of—Contract. 

When the filling of any marsh land, swamp land, tide land or tide flats 
shall result in the construction and completion of any canal or waterway as 
contemplated in this act, the same shall not be constructed less than three 
hundred feet wide at the top between the shore lines and with suffcient slope 
to the sides or banks thereof to as nearly as practicable render bulkheadings 
or other protection against caving or falling in of said sides or banks unneces- 
sary and of sufficient depth to meet all ordinary requirements of navigation 
and commerce. Such canal or waterway shall be and remain under the con- 
trol of the city except as herein provided, and immediately upon the comple- 
tion of the same the city shall establish outer wharf and dock lines lengthwise 
of said canal or waterway on both sides thereof in such manner and position 
that not less than two hundred feet of the width thereof shall always remain 
open between such lines and beyond and between which lines no right shall 
ever be granted to build docks, wharves or other obstructions except bridges; 
nor shall any permanent obstruction to the free use of the channel so laid out 
between said wharf or dock lines, excepting bridges, their approaches, piers, 
abutments and spans, ever be permitted but the same shall be kept open for 
navigation. Such city shall have the right to lease the area so created between 
the said shore lines and the wharf and dock lines so established or any part, 
parts or parcels thereof during times when the use thereof is not required 
by the city, for periods not exceeding thirty years, to private individuals or 
concerns for dock, wharf, warehouse or manufacturing purposes at such 
annual rate or rental per lineal foot of frontage on the canal or waterway 
as it may deem reasonable. The rates of wharfage, dockage and other charges 
to the public which such lessee may impose shall be reasonable; and the city 
council or commission may regulate such rates. The lease so granted by the 
city shall never be transferred or assigned without the consent of the city 
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council or commission having been first obtained; and when at the time of 
granting such leases the city shall own the land abutting upon the shore line 
and outside of such canal or waterway at any given point then the said area 
lying between the shore line and the said wharf or dock line at that point shall 
never be leased unless an equal frontage of said abutting property immedi- 
ately adjoining the same is leased at the same time for the same period to the 
same individual or concern: Provided, That such city shall never lease to an 
individual or concern more than four hundred (400) lineal feet of frontage 
of such area lying between the shore lines and the wharf or dock lines and no 
individual or concern shall ever hold or occupy by lease, sublease or otherwise 
more than the said four hundred (400) lineal feet of frontage of such area: 
Provided, however, That any individual or concern may acquire by lease or 
sublease whatever additional number of lineal feet of frontage of such area 
may in the Judgment of the city council or commission be necessary for the 
use of such individual or concern, upon petition therefor to the city council or 
commission signed by not less than five hundred (500) resident freeholders 
of said city. [L. 13, p. 42, § 17.] 


§ 7987-18. Acquisition of Abutting Lands—Lease of Dock Sites. 

While acquiring the rights of way for such canals or waterways or at 
any time thereafter such city shall have the right to acquire for its own and 
for public use, by purchase, gift, condemnation or otherwise, and pay therefor 
out of the current expense fund of such city or by bonding the city or by 
pledging revenues to be derived from rents and issues of the lands so acquired 
or through such other means as may be provided by law, lands abutting upon 
the shore lines or right of way of such canals or waterways to a distance, 
depth or width of not more than three hundred (300) feet back from the 
banks or shore lines of such canals or waterways on either side or. both sides 
thereof, or not more than three hundred (300) lineal feet back from and 
abutting on the outer lines of such rights of way on either side or both sides 
of such rights of way, and such area of such abutting lands as the council or 
commission may deem necessary for its use for public docks, bridges, wharves, 
streets and other conveniences of navigation and commerce and for its own 
use and benefit generally; and when the said cities are not using said lands 
they shall have the right to lease the said abutting lands so acquired or such 
parts or parcels thereof as may be deemed for the best interest and conven- 
ience of navigation, commerce and the public interest and welfare to private 
individuals or concerns for terms not exceeding thirty years each at such 
annual rate or rental as the city council or commission of such city may deem 
just, proper and fair, for the purpose of erecting docks and wharves for 
wholesale and retail warehouses and for general commercial purposes and 
manufacturing sites, but the said city shall never convey or part with title or 
control of the abutting lands above mentioned and so acquired other than in 
the manner herein specified: Provided, That any lease or leases granted by 
such city on such abutting lands shall never be transferred or assigned with- 
out the consent of the city council or commission having been first obtained. 
And such city shall never lease to any individual or concern more than 
four hundred (400) lineal feet of canal or waterway frontage of said 
land and no individual or concern shall ever hold or occupy by lease, sub- 
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lease, or otherwise more than the said four hundred (400) lineal feet of said 
frontage: Provided, however, That any individual or concern may acquire by 
lease or sublease whatever additional frontage of such abutting land may be 
in the judgment of the city council or commission necessary for the use of 
such individual or concern, upon petition presented to the city council or 
commission therefor signed by not less than five hundred (500) resident 
freeholders of such city; and at the time that the city shall lease to any indi- 
vidual or concern any of such abutting lands such individual or concern must 
likewise for the same period of time lease all of the area between the shore 
line and wharf and dock line of such canal or waterway lying contiguous 
to and immediately in front of the abutting land so leased. [L. 13, p. 43, 
§ 18.] | 


§ 7987-19. Tax Levy—Special Fund. 

For the purpose of raising revenues to carry on any project under this 
act, excepting the actual filling of such marsh lands, low lands, swamp lands, 
tide lands or tide flats, but including funds for the payment for lands taken, 
purchased, acquired or condemned and the expenses incident to the acquiring 
thereof, or any other cost or expenses incurred by the city under this act other 
than the cost of actually filling such lands, any such city is hereby empowered 
and authorized to levy an annual tax of not exceeding three (3) mills on each 
dollar of assessed valuation of all property within the city. The city council 
or commission of any such city may create a fund into which all moneys so 
derived from taxation and moneys derived from rents and issues of the lands 
acquired under and by virtue of this act shall be paid and against which 
special fund warrants may be drawn or negotiable bonds issued to meet ex- 
penditures under this act. [L. 13, p. 45, § 19.] 


§ 7987-20. Work Done by Contract—Day Labor. 

When such city shall undertake any improvement authorized by this act and 
the expenditures required for the same exceed the sum of five hundred dollars, 
the same shall be done by contract and shall be let to the lowest responsible bid- 
der, after due notice, under such regulation as may be prescribed by ordinance: 
Provided, That the city council or commission may reject all bids presented 
and readvertise in their discretion, or, if in the judgment of the city council 
or commission such work can be performed, or supplies or materials furnished 
by the city independent of contract, cheaper than under the bid submitted, 
it may after having so advertised and examined the bids, cause such work to 
be performed or supplies or material to be furnished independent of contract. 
This section shall be construed as a concurrent and cumulative power con- 
ferred on such cities and shall not be construed as in any wise repealing or 
affecting any law now in force relating to the performing, execution and con- 
struction of public works. [L. 13, p. 45, § 20.] 


§ 7987-21. Eminent Domain—Lands Outside City. 

The right of eminent domain is hereby extended to any such city of the 
second or third class for the condemnation of lands and other property, either 
within or without the corporate limits of such city, for the purpose of filling 
and draining such marsh lands, swamp lands, low lands, tide lands, or tide 
flats and in so doing constructing said canals or waterways as contemplated in 
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this act; and every such city shall have the right to appropriate real estate or 
other property for the rights of way of such canals or waterways or what- 
ever property is necessary to be appropriated or damaged for the construction 
thereof, and the filling and draining of such marsh lands, low lands, swamp 
lands, tidelands or tide flats and for other uses provided for in this act; and 
all the provisions of sections 7768 to 7822 of Remington and Ballinger’s Anno- 
tated Codes and Statutes of Washington, and acts amendatory thereof shall 
be applicable and used in appropriating and damaging lands as contemplated 
by this section except in so far as the same may be inconsistent with this act; 
and the right of eminent domain authorized by this section shall be exercised 
in the same manner and under the same procedure as is authorized by said 
sections 7768 to 7822, and acts amendatory thereof. [L. 13, p. 45, § 21.] 


.§ 7987-22. Act Concurrent. a 

This act shall not be construed as repealing or in any wise affecting Rem- 
ington and Ballinger’s Code, sections 7971 to 7987, or any other existing laws 
relative to the making of any such improvements as are embraced within this 


act, but this act shall be considered as concurrent with such existing laws. 
[L. 13, p. 46, § 22.] 


CHAPTER XXXII. 
ACCIDENT CLAIMS AND FUNDS. 


§ 7995. 


A charter provision requiring claims to be 
filed with the city council for injuries to 
the person caused by defects, want of re- 
pair, or obstructions in streets, does not ap- 
ply to a claim against a city for negligently 
allowing an electric light pole to fall upon a 
servant of the city grading a street, as the 
provisions must be strictly construed, and 
not extended beyond its terms: Giuricevie v. 
Tacoma, 57 Wash. 323, 28 L. R. A., N. S., 
533, 106 Pac. 908. 

As to inclusion of claim for tort in stat- 
ute requiring “claim” or “demand” against 
municipality to be presented to council, see 
note in 19 Ann. Cas. 1113. See, also, notes 
in 38 L. R. A., N. S., 1136 and 39 L. R. A., 
N. S., 1045. 

As to rule of notice of defects or injury 
and its application to case of city’s em- 
ployees, injured through city’s alleged negli- 
gence, see note in 28 L. R. A., N. 5., 533. 

The charter of Spokane requiring all 
claims for damages for personal injuries or 
for injuries to property, sustained by rea- 
son of the negligence of the city, to be filed 
with the city clerk within one month, ap- 
plies to claims for damages to lots by rea- 
son of the negligent removal of lateral 
support in grading a street: Smith v. Spo- 
kane, 54 Wash. 276, 102 Pac. 1036. 

As to municipal liability for removal of 
lateral or subjacent support of plaintiff’s 
land, see note in 68 L. R. A. 698. 

A charter provision requiring notice of 
claims to be filed with the city council for 
injuries to the person caused by defects, 


809 


want of repair, or obstructions in streets, has 
no application to injuries to a servant of the 
city injured by reason of the city’s failure 
to furnish a safe place to work, as the city 
is presumed to have notice of injury to its 
servants, and the purpose of the provision 
is to give notice of spurious claims: Giurice- 
vic v. Tacoma, 57 Wash. 329, 28 L. R. A., 
N. S., 533, 106 Pac. 908. 

As to hability of municipality for defect 
in street as dependent on notice or knowl- 
edge, when statute makes municipality liable 
for failure to repair, see note in Ann. Cas. 
1913A, 691. 


A claim against a city for personal inju- 
ries to a married woman need not be signed 
by the husband: Horton v. Seattle, 53 
Wash. 316, 101 Pac. 1091. 


A claim for damages sufficiently locates 
and describes the defect, where it describes a 
hole in a certain street “lying in front of 
the new ferry slip,” and that plaintiff fell 
into a hole as she went from the ferry slip 
to said street, since the hole previously de- 
scribed is evidently intended: Horton v. 
Seattle, 53 Wash. 316, 101 Pac. 1091. 

Where a claim against a city for personal 
injuries makes no mention of injury to her 
eyesight, although alleged in the complaint, 
plaintiff cannot recover therefor, ‘when the 
claim was filed twenty-one days after the in- 
jury and she testifies that she knew her eye- 
sight was injured within five days after the 
accident: Horton v. Seattle, 53 Wash. 316, 
101 Pae. 1091. 

A claim against a city for personal in- 
juries to plaintiff’s “limbs, side, back, and 
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neck,” admits of evidence of a goiter that 
developed subsequently and by reason of the 
accident where the ultimate result could not 
be known at the time of the accident, and 
the defendant had ample opportunity to in- 
vestigate and claimed no surprise: Falldin 
v. Seattle, 57 Wash. 307, 106 Pac. 914. 


The requirement of a city charter that 
claims for personal injuries shall be filed 
within thirty days and shall state the nature 
and extent of the injuries and the amount 
of the claim is for the purpose of giving 
timely notice, and does not preclude a recov- 
ery for additional injurious results that have 
developed since the claim was filed and were 
not known or anticipated at the time: Pierce 
v. Spokane, 59 Wash. 615, 110 Pac. 537. 


Under a claim against a city for personal 
injuries alleging that plaintiff was greatly 
bruised and injured and her whole right side 
paralyzed, and that she suffered great pain 
under her kidney, it is permissible to show 
injuries to the right shoulder and back: 
Horton v. Seattle, 61 Wash. 301, 112 Pac. 
366. 


A complaint in an action against a city 
for personal injuries fails to state that the 
claim required by charter provisions was filed 
with the city council, as against a demurrer 
where it merely alleges that the plaintiff 
caused the city and its officers and agents 
to be fully informed of the time, place, 
cause, etc., of the injury: Giuricevic v. Ta- 
coma, 57 Wash. 329, 28 L. R. A., N. S., 533, 
106 Pac. 908. 


It is a reasonable and valid requirement 
that claims against a city for personal inju- 
ries shall be in writing and verified with the 
city clerk within thirty days; and the same 
is not excused or substantially complied with 
by a verbal notice to other officers, or by the 
statement of an officer that he would report 
the claim to the city council, or that a let- 
ter to a councilman was not answered or ob- 
jected to: Cole v. Seattle, 64 Wash. 1, Ann. 
Cas. 1913A, 344, 34 L. R. A., N. 8., 1166, 
116 Pac. 257. 


An ordinance of a city requiring officers to 
investigate and report all claims or demands 
against the city that come to their knowl- 
edge does not excuse a claimant from filing 
a verified claim with the city clerk after 
bringing it to the notice of an offcer of the 
city: Cole v. Seattle, 64 Wash. 1, Ann. Cas. 
1913A, 344, 34 L. R. A., N. S., 1166, 116 
Pac. 257. 

The requirement that a claim against a 
city must be presented to the city council be- 
fore action brought cannot be waived by 
any officers of the city other than the city 
council: Cole v. Seattle, 64 Wash. 1, Ann. 
Cas. 1913A, 344, 34 L. R. A., N. S., 1166, 
116 Pac. 257. 

This section has no application to claims 
as to which the city charter did not require 
any notice or demand: Wolpers v. Spokane, 
66 Wash. 633, 120 Pac. 113, 
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The charter of the city of Spokane pro- 
viding that all claims for damages for per- 
sonal injuries alleged to have been sustained 
by reason of the negligence of the city or 
any officer, agent or servant thereof, be pre- 
sented to the city council, has no application 
to claims arising out of the relation of mas- 
ter and servant and the failure of the city 
to furnish a servant with a safe place to 
work: Wolpers v. Spokane, 66 Wash. 633, 
120 Pae. 113. 

As to the duty of master to furnish safe 
appliances and places for servant, see note 
in 33 Am. St. Rep. 766. 

As to sufficiency of notice under employ- 
er's liability act, see note in 21 L. R. A., N. 
S., 233. 


A claim against a city “accurately de- 
scribes” the injury, within the requirements 
of a city charter, so as to admit proof of 
a sprained ankle causing permanent injuries, 
where it alleges that claimant’s leg was frac- 
tured and bruised necessitating a surgical 
operation and that claimant will be disabled 
many months: Lindquist v. Seattle, 67 Wash. 
230, 121 Pac. 449. 

A claim by a husband and wife for per- 
sonal injuries to the wife, required to be 
sworn to by the “claimant,” may be sworn 
to by either, the wife being a proper party 
under section 182, and therefore a claimant: 
James v. Seattle, 68 Wash. 359, 123 Pae. 
472. 

Where a city ordinance provided that 
claims for personal injuries by reason of the 
city’s negligence must be presented within 
thirty days, and that if the injury was 
caused by the existence of snow or ice or by 
reason of such place being out of repair, un- 
safe, or obstructed, the first provision relates 
to continuous negligence which the city could 
have provided against, and the latter provi- 
sion refers only to temporary and quickly 
changing conditions; and hence thirty days 
is allowed for notice of an injury by reason 
of trapdoors being left partially open in a 
place where pedestrians “usually and con- 
tinuously passed to and fro and over and in 
so passing walked continuously over and 
across said doors”: Connolly v. Spokane, 70 
Wash. 160, 126 Pac. 407. 

This section requiring claims against a city 
for personal injuries to be filed within thirty 
days, giving the residence of the claimant, 
specifying the items of damage, and verified, 
is mandatory, and an action cannot be main- 
tained unless the claim complies with all the 
requirements: Benson v. Hoquiam, 67 Wash. 
90, 121 Pac. 58. 

In such a case, notice to the city officers 
by a claimant resident in the city cannot take 
the place of the claim required to be filed 
with the city clerk: Benson v. Hoquiam, 67 
Wash. 90, 121 Pac. 58. 

Seattle charter, article 4, section 29, pro- 
viding that all claims for damages against 
the city must be presented to the city council 
and filed with the city clerk within thirty 


MUNICIPAL CORPORATIONS. 


Gays after the time when such claim for 
damages, accrues, all such claims to accu- 
vately locate and describe the defect that 
eaused the injury, applies to actions for 
damages arising ex contractu as well as ex 
delicto, and bars an action for damages by a 
contractor for expense incurred and loss of 
profits through breach of contract, where no 
claim therefor was filed within the time 
limit: International Contract Co. v. Seattle, 
69 Wash. 390, 125 Pac. 152. 


This section, requiring a claim in tort 
against a city to state the claimant’s resi- 
dence by street and number, at the time of 
filing of the claim, and for six months prior 
to its accrual, is reasonable: Collins v. Spo- 
kane, 64 Wash. 153, 35 L. R. A., N. S., 840, 
116 Pac. 663. 


An answer admitting the filing and rejec- 
tion of a claim against a city and denying 
all other allegations does not waive the ob- 
jection that the claim filed was insufficient: 
Collins v. Spokane, 64 Wash. 153, 35 L. B. 
A., N. S., 840, 116 Pac. 663. 
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The fact that a claimant’s residence was 
known to the city officials and the claim re- 
jected on its merits does not excuse the state- 
ment of such residence in a claim against 
the city, as required by statute: Collins v. 
Spokane, 64 Wash. 153, 35 L. R. A., N. S., 
840, 116 Pac. 663. 

Objection to the sufficiency of a claim 
against a city need not be taken by plea in 
abatement, as the statute requiring the filing 
of the claim is mandatory and compliance is 
a condition precedent which must be alleged 
and proved: Collins v. Spokane, 64 Wash. 
153, 35 L. R. A., N. S., 840, 116 Pac. 663. 


§ 7999. 


Sections 7999-8001, authorizing cities to 
create an accident fund, and directing a 
payment of personal injury judgments there- 
from, affects only the remedy, and is appli- 
cable to existing judgments for which no 
warrants were drawn when the law went into 
effect: State ex rel. Billings v. Lamprey, 57 
Wash. 84, 106 Pae. 501. 


CHAPTER XXXIII. 
PUBLIC UTILITIES, ACQUISITION OF, AND BONDS FOR. 


§ 8005. Public Utilities—Authority to ‘Acquire and Operate. 

Any incorporated city or town within the state be, and hereby is, 
authorized to construct, condemn and purchase, purchase, acquire, add to, 
maintain, conduct and operate waterworks, within or without its limits, for 
the purpose of furnishing such city or town and the inhabitants thereof, and 
any other persons, with an ample supply of water for all uses and purposes, 
public and private, including water power and other power derived there- 
from, with full power to regulate and control the use, distribution and price 
thereof; to construct and maintain systems of sewerage, and systems and 
plants for refuse collection and disposal, with full jurisdiction and authority 
to manage, regulate and control the same within and without the limits of the 
corporation; to construct, condemn and purchase, purchase, acquire, add to, 
maintain and operate works, plants and facilities for the preparation and 
manufacture of all such stone or asphalt products or compositions or other 
materials which may be used in street construction or maintenance, together 
with the right to use the same, and also to fix the price of and to sell the same 
for use in the construction of municipal improvements of such city or town; 
to construct, acquire and operate public markets and one or more cold storage 
plants for the sale and preservation of butter, eggs, meats, fish, fruits, vege- 
tables, and other perishable provisions; and to construct, condemn and pur- 
chase, purchase, acquire, add to, maintain and operate works, plants and 
facilities for the purpose of furnishing such city or town and the inhabitants 
thereof, and any other persons, with gas, electricity and other means of power 
and facilities for lighting, heating, fuel and power purposes, public and priv- 
ate, with full authority to regulate and control the use, distribution and price 
thereof, together with the right to handle and sell, or lease, any meters, lamps, 
motors, transformers and equipment or accessories of any and every kind, 
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necessary and convenient for the use, distribution and sale thereof; to author- 
ize the construction of such plant or plants by others for the same purpose, 
and to purchase such gas, electricity or power from others either within or 
without the city or town for its own use and for the purpose of selling to its 
inhabitants and to other persons doing business within such city or town, and 
to regulate and control the use and price thereof; to construct, condemn and 
purchase, purchase, acquire, add to, maintain, operate or lease cable, electric 
and other railways within the limits of such city or town for the transportation 
of freight and passengers above, upon or underneath the ground, with full 
authority to regulate and control the use and operation thereof, and to fix, 
alter, regulate and control the fares and rates to be charged thereon; and for 
the purposes aforesaid, it shall be lawful for any city or town in this state to 
take, condemn, and purchase, purchase, acquire and retain water from any 
public or navigable lake or watercourse percolating or subterranean, or any 
underflowing water within the state, and, by means of aqueducts or pipe-lines, 
to conduct the same to said city or town; and such city or town is hereby 
authorized and empowered to erect and build dams or other works across or 
at the outlet of any lake or watercourse in this state for the purpose of storing 
and retaining water therein up to and above high-water mark; and for all 
the purposes of erecting such aqueducts, pipe-lines, dams, or waterworks or 
other necessary structures in storing and retaining water, as above provided, 
or for any of the purposes provided for by this act, such city or town shall 
have the right to occupy and use the beds and shores up to the high-water 
mark of any such watercourse or lakes, and to acquire the right by purchase, 
or by condemnation and purchase, or otherwise, to any water, water rights, 
easements or privileges named in this act, or necessary for any of said pur- 
poses, and any such city or town shall have the right to acquire by purchase 
or by condemnation and purchase any lands, properties or privileges necessary 
to be had to protect the water supply of such city or town from pollution: 
Provided, That should private property be necessary for any such purposes 
or for storing water above high-water mark, such city or town may condemn 
and purchase, or purchase and acquire such private property: And provided 
further, That no such dam or other structure shall impede, obstruct or in any 
way interfere with public navigation of such lake or watercourse. [L. 13, 
p. 112, §1.] 


Under this section authorizing cities to con- 


demn property for lighting, heating, and 
power purposes, “public and private,“ the 
word “private” will be eliminated as a nul- 
lity, as it is not so commingled with the 
public uses that they cannot be separated, 
and the remainder of the act is constitutional 
as a complete act capable of execution in ac- 
cordance with the legislative intent: Tacoma 
v. Nisqually Power Co., 57 Wash. 420, 107 
Pac. 199. 

This section, authorizing cities to condemn 
for public purposes “works, plants, and 
facilities,” either expressly or by necessary 
implication grants the right to acquire 
works and plants of private corporations 
already devoted to a public use: Tacoma v. 
Nisqually Power Co., 57 Wash. 420, 107 
Pac. 199. 
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As to right of eminent domain as applied 
to property already devoted to public or 
quasi-public use, see note in 13 L. R. A. 432. 
See, also, notes in 3 L. R. A. 832; 7 L. R. 
A. 766; 58 L. R. A. 244; 60 L. R. A. 198; 
66 L. R. A. 897. 


This section, giving to cities the right to 
occupy and use the beds and shores of Jakes 
up to the high-water mark, does not mean 
the highest water reached during annual 
flood periods, but means the upland bound- 
ary of tide and shore lands separating soil 
adapted for use from that which is sub- 
merged so long or frequently in ordinary 
seasons that vegetation will not grow upon 
it: Austin v. Bellingham, 69 Wash. 677, 48 
Pac. 59. 
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§ 8006. 


Under Ballinger’s Code, section 1077, re- 
quiring a town to sell bonds issued for the 
purpose of purchasing waterworks, as 
deemed for the best interests of the town, 
the town has no authority to issue bonds 
and deliver them to bankers who advanced 
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the money to purchase the waterworks at 
the special instance and request of the 
town: Hansard v. Green, 54 Wash. 161, 132 
Am. St. Rep. 1107, 24 L. R. A., N. S., 1273, 
103 Pac. 40. l 

As to implied authority of municipality to 
borrow money and issue bonds, see note in 
51 Am. St. Rep. 830. 


§ 8010-1. Acquisition of Water for Irrigation and Domestic Use. 

That all cities and towns within the state, other than cities of the first 
class, situated within the limits of any irrigation project owned and operated 
by the United States government, any water users’ association, private indi- 
viduals or corporation, where the water used for irrigation and domestic pur- 
poses is appurtenant or may become appurtenant to the land embraced within 
the limits of any such city or town are hereby authorized to purchase, con- 
tract for and acquire water for the purpose of furnishing said city or town 
and the inhabitants thereof with a supply of water for irrigation and domestic 
purposes, and may do so either by the entire city or town or by assessment 


districts as the mayor and council of said city or town may determine. 
[L. 11, p. 510, § 1.] 


§ 8010-2. Submission. 

Whenever the city council of any city or town shall deem it advisable 
that the city or town of which they are officers, should purchase a water right 
for said city or town and provide a piping system for the proper distribution 
of said water to the inhabitants thereof, the city or town council may provide 
therefor by ordinances, which shall specify and adopt the system or plan pro- 
posed, the amount of water measured in second-feet that it is possible to 
purchase, the cost thereof, together with the estimated cost as near as can be 
of the construction of a piping system, and the same shall be submitted for 
ratification or rejection to the qualified voters of said city or town at the 
general or special election, and for the purpose of providing for constructing 
and maintaining such water system for irrigation and domestic purposes, and 
issuing bonds to pay therefor, such cities and towns are hereby authorized to 
proceed in all ways in accordance with and apply all provisions of Remington 
and Ballinger’s Code, sections 8005-8010. [L. 11, p. 511, § 2.] 


§ 8010-3. City Engineer to Prepare Plans. 

If the city or town council should decide to construct said piping system 
for the distribution of water under the provisions of this act, by the estab- 
lishment and creation of assessment districts, then before any contract shall 
be let for such construction the mayor and council shall by ordinance or reso- 
lution adopt the plans therefor, which shall be prepared by the city engineer, 
and shall fix and establish tax assessment districts and such cities and towns 
are hereby authorized to charge the expenses of such waterworks for irriga- 
tion and domestic purposes to all the property included within such district 
which is contiguous or approximate to any street in which any main or lateral 
pipe of such waterworks is for irrigation and domestic purposes to be placed, 
and to levy special taxes upon such property to pay therefor, which assess- 
ment and tax shall be levied in accordance with the last general assessment 
of the property within said district for city purposes. [L. 711, p. 511, § 3.) 
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§ 8010-4. Procedure. 

That for the purpose of providing for the establishment of such water 
system for irrigation and domestic purposes, for the establishment and crea- 
tion of assessment districts, for the issuing of bonds to pay therefor, for 
the collection of all assessments and the enforcement of any lien created 
by this act, such cities and towns are hereby authorized to proceed in all ways 
in accordance with and to apply all provisions of any statute now in force 
or that may hereafter be enacted relative to local improvements: Provided, 
"ve he Such statute appertains to such cities or towns. [L. 11, p. 512, 


§ 8010-5. Rental. 

The annual rental for the use of said water for irrigation and domestic 
purposes shall be fixed by the city or town council and the charges so fixed 
shall constitute a lien against the premises so furnished as provided by law. 
[L. 11, p. 512, § 5.) 


§ 8010-6. Surplus. 

Any city or town owning or operating its own gas, water, or electric 
plant shall have the right to dispose of any surplus gas, water or electricity, 
remaining after the wants of the inhabitants thereof have been supplied. 
[L. 11, p. 512, § 6.] 


§ 8010-7. Conduits and Transmission Lines. 

For the purpose of carrying out the provisions of section 8010-6 any muni- 
cipality intending to make such purchase shall have authority to build and 
construct and maintain all necessary conduits and transmission lines from 
the boundaries of such municipality to the boundary of such city or town 
selling such surplus products. [L. 11, p. 512, § 7.] 


CHAPTER XXXV. 
LOCAL IMPROVEMENT BONDS. 


§§ 8018-8028. 
Repealed. See L. 11, p. 481, § 71. 


CHAPTER XXXVII. 
INDEBTEDNESS AND FUNDING BONDS. 


§ 8043-1. Special Election—Time for Voting. 

At any special election held in any city for the purpose of submitting 
to the qualified electors any proposition or propositions to incur municipal 
indebtedness and to issue negotiable bonds therefor, the polls shall open and 
close at the same hours fixed by the laws of the state of Washington for the 
opening and closing of the polls at elections where national, state, county or 
municipal officers are elected, any provision in the charter of any such city 
to the contrary notwithstanding. [L. 11, p. 110, §1.] 
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CHAPTER XL. 
POLICE PENSION FUND. 


§ 8078. Police Pension Board—Duties. 

The mayor, clerk, treasurer, president of the city council of each of the 
incorporated cities of the first class of the state of Washington, or in case 
any of said cities has no city council, the commissioner who has supervision 
of the police department, together with three members of the police depart- 
ment of each of said cities, to be elected as hereafter provided, are, in addi- 
tion to the duties now required of them, hereby created and constituted a 
board of trustees, of the relief and pension fund of the police department 
of each of said incorporated cities, and shall provide for the disbursement 
of the said relief and pension fund, and shall designate the beneficiaries 
thereof, as hereafter directed, which said board shall be known as the board 
of police pension fund commissioners. The police department of each incor- 
porated city of the first class in the state of Washington, shall elect three 
regularly appointed, qualified and acting members of said department to 
act as members of said board; said election shall be held every two years, 
at the times and in the manner in this section provided. Not more than 
thirty nor less than fifteen days preceding the date fixed by law for the reg- 
ular election of the mayor of such cities, written notice of nomination of any 
member of said department for membership on said board may be filed with 
the secretary of said board. Each notice of nomination shall be signed by 
not less than five members of said department, and nothing herein contained 
shall prevent any member of said department from signing more than one 
notice of nomination. Said election shall be held on a date to be fixed by 
the secretary of said board and shall be not less than five days and not more 
than ten days before the date fixed by law for the election of the mayor as 
aforesaid. Notice of the dates upon which said notice of nominations may 
be filed and of the date fixed for the election of said members of said board 
shall be given by the secretary of said board by posting written notices 
thereof in a prominent place in the police headquarters of said city. For 
the purpose of said election, the secretary of said board shall prepare and 
furnish printed or typewritten ballots in the usual form, containing the 
names of all the persons regularly nominated for such membership and shall 
furnish a ballot-box for said election. Each member of said police depart- 
ment shall be entitled to vote at said election for three persons as members 
of said board. The chief of said department shall appoint two members of 
said department to act as officials of said election, who shall be allowed their 
recular wages for said day, but shall receive no additional compensation 
therefor. Said election shall be held in the police headquarters of said de- 
partment and the polls shall open at 7:30 A. M. and close at 8:30 P. M. 
The three nominees receiving the highest number of votes at said election 
shall be declared elected as members of said board, and their term shall 
commence on the same date as that of the term of office of the mayor of said 
city: Provided, That not more than thirty days after the taking effect of 
this act, a special election shall be held to elect members of said board from 
said department to serve until the expiration of the regular term of the 
present mayor of each of said cities. The secretary of said board shall fix 
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the time for the filing of notices of nominations, allowing not less than five 
days for that purpose, and shall fix the date for said special election, which 
date shall be not less than five days after the expiration of the time fixed 
for the filing of notices of nominations. Said special election shall in every 
other respect be governed by the rules in this section provided for the hold- 
ing of the regular election of members of said board. [L. 11, p. 55, 8 1. ] 


§ 8081. Retirement for Age—Pension. 

Whenever any person at the taking effect of this act, or thereafter, shall 
have been duly appointed or selected and sworn, and shall have served for 
twenty years or more, in the aggregate, as a member, in any capacity or 
rank whatever, of the regularly constituted police department of any such 
city which may hereafter be subject to the provisions of this act, and shall 
have reached the age of sixty years, said board may order and direct that 
such person be retired from further service in such police department, and 
from the date of the making of such order the service of such person in 
such police department shall cease, except in cases of emergency as herein- 
after provided, and such person so retired shall thereafter, during his life- 
time, be paid from such fund a yearly pension equal to one-half of the 
amount of salary attached to the rank which he held in said police depart- 
ment for the period of one year next preceding the date of such retirement. 
IL. 11, p. 57, § 2.] 


§ 8082. Disabled in Service—Retirement—Pension. 

Whenever any person, while serving as a policeman in any such city shall 
become physically disabled by reason of any bodily injury received in the 
immediate or direct performance or discharge of his duties as such police- 
man, or become incapacitated for service, said incapacity not having been 
caused or brought on by dissipation or abuse, of which the board shall be 
judge, said board may, upon his written request filed with the secretary of 
said board, or without such written request, if it deems it to be for the bene- 
fit of the public, retire such person from said department, and order and 
direct that he shall be paid from said fund during his lifetime, a yearly 
pension equal to one-half of the amount of salary attached to the rank which 
he may have held in said police department at the date of such retirement, 
but on the death of such pensioner his heirs or assigns, shall have no claims 
against or upon such police relief or pension fund: Provided, That whenever 
such disability shall cease, such pension shall cease, and such person shall be 
restored to active service at the same salary he received at the time of his 
retirement. [L. 11, p. 58, 83. 


§ 8085. Death from Natural Causes— Benefit to Whom. 

Whenever any member of the police department of such city shall, after 
five years of service in said department, die from natural causes, then his 
widow, or child, or children under the age of sixteen years, or if there be 
no widow or children, then his parents or unmarried sisters, minor brother 
or brothers, dependent upon him for support, shall be entitled to the sum 
of one thousand dollars from such fund. [L. 11, p. 58, § 4.] 
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§ 8088. Board—Meetings, Duties, Disbursement of Fund. 

The board herein provided for shall hold monthly meetings on the first 
Mondays of each month and upon the call of its president. It shall issue 
warrants, signed by its president and secretary, to the persons entitled 
thereto for the amounts of money ordered paid to such persons from such 
fund by said board, which warrants shall state for what purpose such pay- 
ments are made; it shall keep a record of its proceedings, which record shall: 
be a public record; it shall, at each monthly meeting, send to the treasurer 
of such city a written or printed list of all persons entitled to payment from 
the fund herein provided for, stating the amount of such payments and 
for what granted, which list shall be certified to and signed by the president 
and secretary of such board, attested under oath. The treasurer of such city 
shall thereupon enter a copy of said list upon a book to be kept for that 
purpose and which shall be known as The Police Relief and Pension Fund 
Book,’’ and the said board shall direct payment of the amounts named 
therein to the persons entitled thereto, out of such fund. A majority of all 
the members of said board herein provided for shall constitute a quorum, 
and have power to transact business. [L. 11, p. 58, §5.] 


§ 8090. Sick Benefits. 

Whenever any member of the police department of any such city shall, 
on account of sickness or disability, suffered or sustained while a member 
of said department, and not caused or brought on by dissipation or abuse, 
of which the board shall be judge, be confined to any hospital or to his home, 
and shall require nursing, care or attention, the said board shall pay the 
necessary hospital, care and nursing expenses of such member out of said 
fund, and the salary of said member shall continue while he is necessarily 
confined to such hospital or home and necessarily requires care and nursing 
on account of such sickness or disability for a period not exceeding six 
months, after which said period the other provisions of this act shall apply. 
[L. 11, p. 59, § 6.] 


§ 8091. Payments Quarterly—Surplus to General Fund. 

Payments provided for in this act shall be made monthly upon proper 
vouchers. If at any time there is more money in the fund provided for in 
this act than is necessary for the purposes of this act, then such surplus shall 
be transferred from such fund to the general fund of the city: Provided, That 
at all times enough money shall be kept in said fund to meet all payments 
provided for in this act. [L. 11, p. 59, § 7.] 

Rem. Wash. Code, Vol. III— 82 817 


§§ 8096—8103 


GENERAL STATUTES. 


TITLE LXI. 
NAVIGATION. 


CHAPTER I. 
WATERWAYS ACROSS TIDE LANDS. 


8 8096. 


This section hag no application to street 
extensions across tide lands and harbor 
area: Chlopeck Fish Co. v. Seattle, 64 
Wash. 315, 117 Pac. 232. 


In a plat of streets across tide lands and 


that such streets were to be reserved as open 
spaces for vessels, but rather, that they were 
dedicated to the city for a usable connection 
of the street with the open harbor, espe- 
cially when such had been the previous use, 
and that intent was explained to the legis- 
lature at the time of the adoption of the 


harbor area, the designation at the end of - Chl Fish 4 Wash. 
certain streets, “city slip,” does not indicate 116, oat — 232. WW 
| CHAPTER II. 
EXCAVATION OF WATERWAYS, AND FILLING TIDE LANDS BY PRIVATE 
CONTRACT. 


§ 8108. 


Under this section and section 8107 the 
lands are liable only for the maximum of 
sixteen cents per cubic yard fixed by the con- 
tract, except where additional costs of bulk- 
heads are approved by the governor, pursu- 
ant to a clause in the contract; and where 
the commissioner is threatening to issue cer- 
tificates in excessive amounts to include dis- 
tributed street and alley fill and additional 
bulkheads without the governor’s approval, 
injunction will issue to restrain such action: 
Bussell v. Ross, 60 Wash. 344, 111 Pac. 165. 

Where a contract for filling unplatted tide 
lands, under this section, limited the cost 
to sixteen cents per cubic yard, and subse- 
quently the lands were platted, the cost of 
the fill in streets and alleys is to be added 
and charged to the abutting lands; even if 
it was contemplated, at the time the con- 
tract was made, that the land was to be 
platted, in view of section 8107, providing 
that the cost of filling streets and alleys 
shall be apportioned to the lands benefited, 
since the purchaser of platted tide lands, 
under his preference right, takes the fee of 
the abutting streets: Bussell v. Ross, 64 
Wash. 418, 116 Pac. 1088. 


Where a contractor filing state tide lands 


under a contract limiting the cost to sixteen 


cents per cubic yard, in good faith sublet 
the work to a dredging company at fifteen 
cents per yard and expended one cent per 
yard in supervision and engineering, the 
“actual cost” to him, within this section, 
giving a lien for the actual cost of the fill, 
ig sixteen cents per cubic yard, without de- 
ducting the subcontractor’s profit of three 
cents per cubice yard: Richards v. Bussell, 
70 Wash. 554, 127 Pac. 198. 


Under this section, the “cost of the 
work” includes the actual cost to the con- 
tractor and the added fifteen per cent al- 
lowed as his profit; hence in a contract 
limiting the “cost” of the fill to sixteen 
cents per cubic yard, it is proper when 
the work actually cost the contractor six- 
teen cents, to allow his lien therefor and 
fifteen per cent additional: Richards v. 
Bussell, 70 Wash. 554, 127 Pac. 198. 


Where a contract for filling unplatted 
tide lands, under this section, limited the 
cost to sixteen cents per cubic yard, and 
subsequently the lands were platted, the 
cost of the fill in streets and alleys is to 
be added and charged to the abutting 
lands: Richards v. Bussell, 70 Wash. 554, 
127 Pac. 198. 


The certificate of the commissioner of 
public lands, given pursuant to this sec- 
tion, requiring him to determine the actual 
cost of filling state tide lands under a 
state contract, is presumptive evidence of 
the cost: Richards v. Bussell, 70 Wash. 504, 
127 Pac. 198. 


Where two contracts for filling contigu- 
ous tide lands were entered into at the 
same time, with a view of excavating one 
general system of waterways, there being 
two connecting waterways, the commis- 
sioner’s certificates showing the amount of 
the liens by reason of the completion of 
one of the waterways under the first con- 
tract, against certain lots covered in the 
second contract, but which were nearer to 
and deriving their benefit from the com- 
pleted canal under the first contract, are 
not prematurely issued, although the other 
waterway was not completed, since the 
two contracts were in substance one: Rich- 
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ards v. Bussell, 70 Wash. 554, 127 Pac. 
198. 

This section, authorizing the foreclosure 
of liens for the cost of ling state tide 
lands “in the manner provided by law for 
the foreclosure of liens on real estate,” 
does not authorize the allowance of any 
attorney’s fee other than the ten dollars 
statutory costs: Richards v. Bussell, 70 
Wash. 554, 127 Pac. 198. 


§§ 8103—8117 


In an action to foreclose the lien for 
filling state tide lands under this section, 
interest is properly allowed on install- 
ments of interest past due and unpaid: 
r i v. Bussell, 70 Wash. 554, 127 Pae. 
198. 


§ 8107. 
See notes to § 8103. 


CHAPTER III. 
ERECTION OF WHARVES. 


8 8112. 


This section, providing that cities may 
authorize the construction of a wharf at 
the terminus of a street, has been super- 
seded by constitution, article 15, and the 
laws enacted in pursuance thereof for the 
sale, lease or control of tide lands and 
harbor areas by agents of the state, so far 
as the same affects tide lands not owned 


to condemn lands within a city of the 
first class for a public wharf or dock, 
not connected with a county road, since 
a wharf is in no sense a county road; sec- 
tion 8114 limiting the right of eminent 
domain to wharf sites at the terminus of 
county roads and not within the limits of 
first-class tide lands: State ex rel. Wau- 
conda Investment Co. v. Superior Court, 


68 Wash. 660, 124 Pac. 127. 

Such power is not conferred by the act 
of 1911, page 3 (section 8147-1), authorizing 
a county to sell bonds in aid of enterprises 
undertaken by the state or county in aid 
of commerce and the “acquisition” of 
canals, docks, wharves, etc., the act not 
expressly conferring the power of eminent 
domain, and the power never being implied 
from the power to “acquire”: State ex rel. 
Wauconda Investment Co. v. Superior 
Court, 68 Wash. 660, 124 Pac. 127. 


by the city or included in public streets 
extended over the tide lands: State ex rel. 
Port Angeles v. Morse, 56 Wash. 654, 106 
Pac. 147. 


§ 8114. 


Under the rule that counties have only 
such powers as are conferred by statute, 
and that statutes of eminent domain, being 
in derogation of common right, are to be 
strictly construed, a county has no power 


CHAPTER IV. 
VACATION OF WATERWAYS. 


§ 8117. Procedure to Obtain. 

Whenever any waterway heretofore established under the authority of 
the laws of this state, or any portion of such waterway, shall not have been 
excavated, or shall not be in use for the purposes of navigation, or shall no 
longer be required in the public interest to exist as a waterway, such water- 
way or portion thereof may be vacated by written order of the commissioner 
of public lands of the state of Washington whenever he shall be requested 
so to do by ordinance or resolution of the city council of the city in which 
such waterway is situate, in whole or in part, or, in case such waterway is 
situate, in whole or in part, in a port district organized under the laws 
of the state of Washington, whenever he shall be requested so to do by reso- 
lution of the port commission of such port district; and upon the making 
of such order the waterway or portion thereof shall thereupon be deemed to 
be and shall be thereby vacated: Provided, however, that if the waterway or 
portion thereof so vacated be navigable water of the United States or other- 
wise within the jurisdiction of the United States, a copy of such resolution 
or ordinance, together with a copy of said order of the commissioner of pub- 
lic lands certified to by him, shall be submitted to the secretary of war and 
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chief of engineers of the United States for their approval, and if they ap- 
prove the same such waterway or portion thereof shall thereupon be deemed 
to be and shall be thereupon vacated. [L. 13, p. 590, §1.] 


§ 8119. Disposal of Vacated Portion. 

Should such city fail to make such selection within such time, or having 
within such time made such selection, the title of the remaining portions of 
such waterway so vacated shall vest in the state of Washington, unless the 
same be situate within the territorial limits of a port district created under 
the laws of the state of Washington, in which event such title shall vest 
in said port district. If subsequent to such vacation, the vacated waterway 
or portion of waterway shall be embraced within the limits of a port district 
created under the laws of the state of Washington, the title to such por- 
tions thereof as shall then remain undisposed of by the state shall vest in 
such port district. Such title so vesting shall be subject to any railroad or 
street railway crossings existing at the time of such vacation. [L. 13, p. 591, 
8 2.) ) 


§ 8119-1. Preference Rights Annulled. 
All preference rights of purchase created by the act of which this act 
is amendatory are hereby annulled. [L. 13, p. 591, § 3.] 


§ 8119-2. Application of Act. 

The provisions of this act shall not apply to any waterway or portion 
of waterway which forms, or by improving same may be made to form, a 
connection between a river or another waterway and any tidal water. [L. 13, 
p. 591, § 4.] 


CHAPTER V. 
RIVER IMPROVEMENTS. 


§ 8145-1. Boundary Line Rivers—Overflow—Improvement. 

Wherever and whenever a river is or shall be the boundary line or part 
of the boundary line between two counties, or it, or its tributaries or outlet 
or part thereof, flows through parts of two counties, and the waters thereof 
have in the past been the cause of damage, by inundation or otherwise, to 
the roads, bridges or other public property situate in or to other public in- 
terests of both such counties, or the flow of such waters shall have alternated 
between the said counties so at one time or times such waters shall have 
caused damage to one county and at another time or times to the other 
county, and it shall be deemed by the boards of county commissioners of both 
counties to be for the public interests of their respective counties that the 
flow of such waters be definitely confined to a particular channel, situate in 
whole or in part in either county, in a manner calculated to prevent such 
alternation or to prevent or lessen damage in the future, it shall be lawful 
for the two counties, and their boards of county commissioners are hereby 
empowered, pursuant to resolution, to enter into a contract in writing in the 
names of the respective counties for the purpose of settling all disputes in 
relation to any such situation, and providing ways and means for the con- 
trol and disposition of such waters. Any such contract may provide: 
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(a) That it shall be operative in perpetuity, or only for a term of years 
or other measure of time to be specified therein. 

(b) The amount of money to be expended by each county during each year 
of the life of said contract, or such other method of determining the amount 
of expenditure or dividing the financial burden as may be agreed upon. 

(c) That an annual tax shall be levied, at the same time and in the same 
manner as other county taxes are levied, each year during the life of the 
contract, by the county commissioners of each county. The annual tax 
herein provided for need not be levied at the same rate for each county, 
but shall be at such rate in each county as will produce annually the amount 
of money for each county as is required for the fulfillment of the contract 
on its part: Provided, however, That in no event shall any such tax levy 
by either county exceed one mill on the dollar for any one year. 

(d) That the general scheme for the improvement of such river shall be 
as stated in such contract, but by consent of the contracting parties, pursuant 
to resolution of each board of county commissioners, such scheme may be 
modified from time to time during the life of the contract. The contract 
may but need not provide the details of such scheme, but must designate 
the general purpose to be accomplished. So far as details are not specified 
in the contract, same shall be for future determination by joint action of the 
two boards of county commissioners. Any such contract may be subsequently 
modified or abrogated by mutual consent evidenced by separate resolution 
of both boards of county commissioners. [L. 13, p. 156, § 1.] 


§ 8145-2. Funds Expended—Work—How Done. 

When such a contract shall have been entered into the prosecution of 
the work of improvement and the expenditure of funds thereof shall be de- 
termined upon, controlled and provided for by joint action of the boards 
of county commissioners of the two counties. So acting jointly, they shall 
have power to employ subordinates, purchase material or equipment in open 
market or by contract, let contracts for work, or cause work to be done by 
day labor, and to reject any and all bids received for work or material. All 
vouchers, pay-rolls, reports, contracts and bonds on contracts shall be in 
duplicate, one copy to be filed in the office of the county auditor of each 
county: Provided, however, That the expenditure of said funds must be 
made in such manner so that the fund from each county 1s drawn on or 
expended alternately and such alternate expenditure shall be in proportion 
to the amount contributed by each county as nearly as may be practicable. 
[L. 713, p. 158, § 2.] 


§ 8145-3. Tax Levy in Each County—Warrants—Claims. 

When such a contract shall have been entered into it shall be the duty 
of each of the boards of county commissioners to make for their respective 
counties, each year, a tax levy at a rate sufficient to meet the requirements 
of the contract to be performed by the county, or sufficient to provide such 
lesser amount as the boards of county commissioners shall agree upon for 
such year, to be evidenced by separate resolution of each board, and when 
such levy shall be made the same shall be extended upon the tax-rolls of the 
county levving the same as other taxes shall be extended, and shall be col- 
= lected in the same manner and shall be a lien upon the property as in the 
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case of other taxes. The fund realized in each county by such tax levy 
shall go into a separate fund in the treasury of the county collecting the 
same, to be designated intercounty river improvement fund, and the entire 
fund so collected in the two counties shall be devoted to and be disbursed 
for the purposes specified in such contract and as in this act provided, and 
for no other purpose, but without regard to the particular county in which 
the work is performed, material required or expenditure made, it being the 
intent that the entire fund realized in the two counties shall be devoted to 
the one common purpose as if the two counties were one county and the two 
funds one fund. The fund in each county shall be disbursed by the county 
treasurer of such county upon warrants signed by the county auditor of 
that county. Such warrants shall be issued by order of the board of county 
commissioners of such county, or a majority thereof. Each county auditor 
shall, whenever requested by the county auditor of the other county, furnish 
the county auditor of the other county a statement of payments into and 
warrants drawn upon the fund of his county from time to time, and in 
addition thereto, each county auditor shall on the first Monday of January, 
April, July and October each year during the life of the contract furnish 
the other a complete statement thereof. Obligations incurred in the prose- 
cution of such improvement and warrants issued shall be payable only out 
of said special funds, and no general obligation against or debt of either 
county shall be created thereby or by any contract entered into by virtue 
of this act, but it is not the intent of this act to deny to either county the 
right to have in the courts any proper proceeding to compel compliance with 
such contract on the part of the other county. [L. 13, p. 158, § 3.] 


§ 8145-4. Eminent Domain—Proceedings. 

When such a contract shall have been entered into the power of emi- 
nent domain is hereby vested in each of such counties, to acquire any lands 
necessary to straighten, widen, deepen, dike or otherwise improve any such 
river, its tributaries or outlet or to strengthen the banks thereof, or to ac- 
quire any land adjacent to such river or its tributaries, or the mght to eut 
and remove timber upon the same for the purpose of preventing or lessening 
the falling of timber or brush into the waters of such river or tributaries, 
or to acquire any rock quarry, gravel deposit or timber for material for the 
prosecution of such improvement, together with the necessary rights of way 
for the same. Any such land, property or rights may be acquired by pur- 
chase instead of by condemnation proceedings. Said mght of eminent do- 
main shall extend to lands or other property owned by the state or any 
municipality thereof. The title to any such lands, property or rights so ac- 
quired shall vest in the county in which situate for the benefit of such enter- 
prise and said fund, but when said contract shall have terminated by lapse 
of time or for any other reason, then such title shall be held by such county 
independent of any claims whatsoever of the other county, but anv mate- 
rial, equipment or other chattel property on hand shall be converted into 
money and the money divided between the two counties in the ratio of their 
respective contributions to the fund. The exercise of such rights of eminent 
domain or purchase shall rest in the joint control of the two boards of county 
commissioners. Such eminent domain procecdings shall be in the name of 
and had in the county where the property to be acquired is situate, provided 
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if either county shall fail or refuse to institute and prosecute any condem- 
nation proceedings when directed so to do by any legal meeting provided 
for in section 8145-5, such proceeding may be instituted and prosecuted 
by and in the name of the other county. The proceedings may conform to 
the provisions of sections 921 and 926, inclusive, of Remington and Ballinger’s 
Annotated Codes and Statutes of Washington, or to any general law now 
or hereafter enacted governing eminent domain proceedings by counties. 
The awards in and costs of such proceedings shall be payable out of such 
funds. The purposes in this act specified are hereby declared to be county 
purposes of each and both of such counties. [L. 13, p. 159, § 4.] | 


§ 8145-5. Joint County Meeting—Procedure. 

When such a contract shall have been entered into and occasion shall 
arise for the joint action of the two boards of county commissioners whether 
such joint action is provided for in this act or otherwise desired upon any 
matter having relation to such contract or the prosecution of such improve- 
ment, such joint action may be secured by a notice calling a joint meeting 
signed by two county commissioners, designating the time and place in either 
county of such meeting, served by one of the two county auditors upon the 
remaining county commissioners at least seven days (exclusive of the date 
of service or mailing) prior to the time so designated. If the notice is 
signed by two county commissioners of the same county the place of meeting 
shall be at some place in the other county designated in the notice. Such 
service may be personal or by mail addressed to the member in care of the 
county auditor of his county. The six county commissioners may consti- 
tute a legal meeting without notice by being present together for that pur- 
pose. The auditor’s certificate of such personal service or mailing, attached 
to a copy of the notice, shall be made a part of the records of the meeting 
and be competent proof of the fact. Except in the case hereinafter pro- 
vided for, the presence of four of the county commissioners shall be neces- 
sary to constitute a legal meeting. Each meeting shall be presided over by 
one of those present selected by vote. The county auditor of the county 
wherein the meeting is held shall be secretary of the meeting, and shall make 
duplicate record of its proceedings, one of which, with his certificate thereon, 
shall be forwarded to the county auditor of the other county, and such record 
shall be a part of the record of the board of county commissioners of each 
county. A majority vote of those present at any legal meeting shall be 
determinative upon any question properly considered at the meeting, and 
shall be binding upon each county as if enacted or adopted by its own board 
of county commissioners separately, but no joint meeting whatsoever shall in 
any manner continue, extend, change, alter, modify or abrogate the contract 
when made or any of the terms and conditions contained therein. Each 
county commissioner shall be paid out of said fund in his own county all 
disbursements made by him for traveling and other expenses incurred in 
attending any joint meeting or in any way connected with the prosecution 

of the improvement. Any legal meeting shall have power to adjourn to 

another time and place. An adjourned meeting shall have all the powers 

of the meeting of which it is an adjournment, but shall have no power after 

the end of the thirtieth day following the date of the original meeting of 

which it is an adjournment. If the three county commissioners of either 
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county shall fail to attend any two meetings consecutively called, the notice 
for the next succeeding meeting may be also served upon the special com- 
missioner hereinafter provided for, and if he and three county commissioners 
attend pursuant to such notice the four shall constitute a legal meeting, 
but if he does not so attend and three county commissioners do attend, the 
same shall constitute a legal meeting: Provided, All notices calling a joint 
meeting shall specify distinctly and separately each question to be consid- 
ered at said meeting; and it shall be unlawful to consider any question at 
such meeting or at any adjourned meeting thereof except those which have 
been distinctly and separately specified, except in cases where all six county 
commissioners are present or five county commissioners present are unani- 
mous on the question, and in any action which may be taken on any question 
other than those specified in the notice shall be void and shall not be binding 
on either county, except in cases where all six county commissioners are 
present or the action was by unanimous vote of five county commissioners 
present at such meeting. [L. 13, p. 161, 8 ö.! 


§ 8145-6. Special Commissioner — Duties. 

When such a contract shall have been entered into there shall be desig- 
nated at the first legal joint meeting, or adjournment thereof, held in each 
calendar year a special commissioner to serve as such until the first joint 
meeting held in the ensuing year. If such designation shall not be made 
at any such first annual meeting, the United States engineer in charge of 
the district in which such improvement is located shall be such special com- 
missioner until the next succeeding first annual meeting. If a special com- 
missioner shall for any reason fail to serve as such officer, or be removed 
by unanimous vote of any legal meeting, a successor to him may be chosen 
at any subsequent legal joint meeting during his term. Such special com- 
missioner shall have power to attend and vote at any joint meeting in the 
following cases and none other, to wit: (1) In cases specially so provided 
in section 8145-5; (2) In any case where the vote of any such joint meet- 
ing shall stand equally divided upon any question arising under this act 
or such contract or in the prosecution of the work of improvement. The 
special commissioner shall have no voice or vote except upon questions on 
which the vote of the county commissioners is equally divided. The pro- 
cedure in cases covered by the foregoing subdivision (2) of this section shall 
be substantially as follows: It shall be the duty of the secretary of the 
meeting at which the division shall occur, if the attendance of the special 
commissioner at that meeting is not secured, to forthwith transmit to the 
special commissioner written notice of the fact of disagreement and the ques- 
tion involved, and of the time and place to which the meeting shall have 
been adjourned or at which the question will recur. If there shall be no 
such adjournment of the meeting, or if the secretary shall not give such no- 
tice, any two commissioners may in the manner provided in section 8145-5 
call a joint meeting for the consideration of the question in dispute, and in 
such event either county auditor may give such notice to the special com- 
missioner. No informality in the mode of securing the attendance of the 
special commissioner shall invalidate the proceedings of or any vote taken 
at any meeting which he shall attend and which he is empowered to attend 
by the provisions of this act. The special commissioner shall receive, to be 
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paid equally out of the two funds, his traveling and other expenses incurred 
in attending meetings or otherwise in connection with the work of improve- 
ment, and such compensation for his services as shall be fixed by the joint 
meeting which shall have selected him, or failing to be so fixed, his compensa- 
tion shall be ten dollars per day of actual service. [L. 13, p. 162, § 6.] 


§ 8145-7. Act not Exclusive. 

Nothing in this act contained shall be construed to prevent any county 
which may be a party to such contract from further caring for any such river 
or the banks thereof, as authorized so to do by existing laws or by such laws 
as may be hereafter enacted, provided the rights of neither county, as fixed by 
contract, shall be impaired thereby. [L. 13, p. 164, 8 7.] 


§ 8145-8. Act Creates No Liability. 

No legal claim of any kind or character whatsoever in favor of one county 
and against the other shall be based upon or created by the enactment hereof, 
except such as may arise when the contract herein provided for shall have been 
entered into. After such contract shall have been entered into, should any 
loss or damage be sustained by either county occasioned by the overflow of 
any such river, if caused by any act or omission to act of the other county, 
its officers or agents, or any other cause whatsoever, then such county so suf- 
fering or sustaining said loss shall not be entitled to recover therefor from 
the other county, nor shall any cause of action, legal or equitable, be based 
thereon: Provided, however, That if either county shall suffer loss or dam- 
age because of the failure or refusal of the other county to perform any such 
contract on its part to be performed, the injured county shall have a cause 
of action against the defaulting county to recover the same, but the limit 
of recovery for any loss or damage suffered in any one year shall not exceed 
the sum of ten thousand dollars, and any such recovery shall be limited to 
such special fund, and in no event be recoverable out of the general fund of 
such defaulting county. If any such loss or damage shall be liquidated in an 
amount by agreement or by judgment, the defaulting county shall increase its 
tax levy for said special fund for the ensuing year sufficiently to provide for 
such liquidated amount: And provided further, That either county may have 
any proper action in the courts to compel the performance of the contract or 
any duty imposed thereby or by this act. [L.’13, p. 164, § 8.] 


§ 8145-9. Warrants may be Issued—Limit of Tax Levy. 

When such a contract shall have been entered into, it shall be lawful to 
issue warrants upon said fund, though there be at the time of such issuance 
no money in the fund, but in such cases the aggregate of such warrants so 
issued in any year shall not exceed one-half the amount of the next annual 
tax levy required by such contract. Such warrants shall be stamped by the 
county treasurer when presented to him for payment, to bear interest at a 
certain rate thereafter until paid, such rate to be the then current rate as 
determined by the county auditor. [L. 13, p. 165, § 9.] 
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GENERAL STATUTES. 


CHAPTER VI. 
CANAL, HARBOR AND RIVER IMPROVEMENTS. 


§ 8146. 

Abutting upland owners on a navigable 
lake, who purchased the shore lands from 
the state after the state had granted to 
the United States the right to lower the 
waters of the lake, take subject to such 
right: Bilger v. State, 63 Wash. 457, 116 
Pac. 19. 

An act of the state legislature in aid of 
a ship canal, granting to the United States 
the right to lower the waters of a navi- 
gable lake, is the grant of an easement, 
rather than a mere revocable license: 
Bilger v. State, 63 Wash. 457, 116 Pac. 19. 

A license by the state to the United 
States to lower the waters of a lake, in 
aid of the construction of a canal, fs one 
coupled with an interest, and not revoca- 
ble, where the United States made and 


expended appropriations for the work on 
the faith thereof: Bilger v. State, 63 Wash. 
457, 116 Pac. 19. 


The act of 1909, creating a special fund 
and appropriating moneys therefrom to be 
expended in the construction of the Lake 
Washington canal, theretofore authorized 
by other legislation, cannot be invoked by 
taxpayers as in any manner affecting the 
authority for the construction of the canal: 
Bilger v. State, 63 Wash. 457, 116 Pae. 19. 


The intention of the federal government 
to undertake the work of constructing a 
ship canal within the requirements of a 
state act providing therefor is sufficiently 
shown by federal appropriations amount- 
ing to over two and a quarter millions of 
dollars for the purpose: Bilger v. State, 
63 Wash. 457, 116 Pac. 19. 


§ 8147-1. Joint Aid River and Harbor Improvements—Bonds—Election. 

Whenever the board of county commissioners of any county of the 
first class of this state shall deem it for the interest of the county to engage in 
or to aid the United States of America, the state of Washington, or any ad- 
joining county or any city of this state, or any of them, in construction, 
enlargement, improvement, modification, repair or operation of any harbor, 
canal, waterway, river channel, slip, dock, wharf, or other public improve- 
ment, or any of the same, for the purposes of commerce, navigation, sanitation 
and drainage, or any thereof, or to acquire or operate wharf sites, dock sites, 
or other properties, rights or interests, or any thereof, necessary or proper 
to be acquired or operated for public enjoyment of any such public improve- 
ment, and to incur indebtedness to meet the cost thereof and expenses con- 
nected therewith, and issue bonds of the county for the payment of such 
indebtedness, or any thereof, such county is hereby authorized and empowered, 
by and through its county commissioners, to engage in or aid in any such 
public work or works, operation or acquisition, as aforesaid, and to incur in- 
debtedness for such purpose or purposes to an amount, which, together with 
the then existing indebtedness of such county, shall not exceed five per centum 
of the taxable value of the taxable property in said county, as shown by the 
last previous assessment-roll thereof for state and county purposes, and to 
issue the negotiable bonds of the county for all or any of such indebtedness 
and for the payment thereof, in the manner and form and as provided in 
sections 1846 to 1851, inclusive, of Ballinger’s Annotated Codes and Statutes 
of Washington, and other laws of this state which shall then be in force, and 
to make part or all of such payment in bonds or in moneys derived from sale 
or sales thereof, or partly in such bonds and partly in such money: Provided, 
That said commissioners shall have first submitted the question of incurring 
such indebtedness to the voters of the county at a general or special election, 
and three-fifths of the voters voting upon the question shall have voted in 
favor of incurring the same. [L. 11, p. 3, §1.] 
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The above reference is to Remington and 
Ballinger’s Code, §§ 5026-5028 and 5085- 
5091. 


TIME FOR APPLICATION.—A pro- 
ceeding by a county under Laws of 1895, 
page 142, to provide for the payment of 
expenses incurred in constructing a drain- 
age ditch under the unconstitutional act 
of 1899, must be commenced within a rea- 
sonable time, and a delay of more than 
eleven years is unreasonable: Lewis County 
v. McCutcheon, 53 Wash. 367, 101 Pac. 
1083. 


A resolution for the submission of a 
county bond issue is not illegal as combin- 
ing several purposes in the conjunctive 
and disjunctive, from the fact that it re- 
cites that the money is to be expended 
for the specified purposes and other rights 
and interests necessary to the improve- 
ment or of securing the drainage or public 
interests to be derived therefrom, where 
the other matters referred to were but 
details in carrying out the enterprise: 
Biaine v. Hamilton, 64 Wash. 353, 35 L. 
R. A., N. S., 577, 116 Pac. 1076. 


An election to authorize a bond issue 
may be submitted to the voters of a county 


§ 8147-2. County Purpose. 


That any and every such purpose as is mentioned in the foregoing section 
is hereby declared to be a county purpose. [L. 11, p. 4, § 2.] 


§ 8147-3. Voting Prior to This Act. 

That, in case, at any special or general election, in any such county, the 
question of incurring any such indebtedness or issuing any such bonds has 
been submitted to the vote of the voters of such county at any time within 
one year next prior to the day when this act shall become a law and be in force, 
and the vote at such election was such as would have authorized, by sufficient 
majority of votes, the incurring of such indebtedness and the issuance of such 
bonds had this act been then in force, and such vote been taken pursuant to 
the provisions of this act, then, and in that case, such vote and all the pro- 
ceedings in connection therewith had or taken, in manner and form aforesaid, 
be, and the same hereby are, validated and confirmed, and such county 1s au- 
thorized and empowered, by and through its county commissioners, to proceed 
with the matters of incurring such indebtedness and issuing such bonds, and 
payment of such indebtedness, by sale of such bonds, or otherwise, and with 
the matter of engaging or aiding in the construction or other public work 
or acquisition or operation, intended or contemplated in incurring such indebt- 
edness, in substantially the same manner as in cases under section 8147-1. 
{L. 11, p. 5, § 3.] 


as a single proposition, requiring one 
affirmative or negative vote, although it 
is proposed to raise four specified sums for 
distinct parts of the project—(1) the ex- 
cavation of a canal from waters to the 
north of a harbor, (2) the deepening of a 
river to the south of the harbor, (3) the 
diversion of the waters of another tribu- 
tary river, and (4) the erection of wharves 
and docks in aid or furtherance of the 
improvement—where it appears that all 
four parts are related, and in fact one 
general project for the creation of a great 
harbor and the utilization and uniting of 
the waters in and about it: Blaine v. Hamil- 
ton, 64 Wash. 353, 35 L. R. A., N. 8., 577, 
116 Pac. 1076. 

Laws of 1895, chapter 2, passed for the 
single purpose of permitting King County 
to condemn a right of way for the Lake 
Washington Canal, and granting the power 
of eminent domain, expressly limited to the 
purposes mentioned in the first section, 
cannot be extended by implication to au- 
thorize a county to exercise the right of 
eminent domain to acquire a public wharf 
or dock, under this section: State ex rel. 
Wauconda Investment Co. v. 


Superior 
Court, 68 Wash. 660, 124 Pac. 127. 


A bond issue in a specified sum for 
deepening the channel of a river “along the 
dines” laid out by Commercial Waterway 
District No. 1, and in a specified sum for 
diverting the waters of a river “along 
lines” adopted by Commercial Waterway 
District No. 2, is not invalid as being in 
aid of such districts, and beyond the au- 
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thority of this section: Blaine v. Hamilton 
64 Wash. 353, 35 L. R. A., N. S., 577, 116 
Pac. 1076. 


§ 8148. 


The resolutions and acts of Congress 
appropriating money to pay the cost of 


§§ $148—8165-1 


making investigations and preliminary 
surveys for the construction of the “Lake 
Washington Canal,” upon the state’s secur- 
ing a right of way therefor for the benefit 
of the United States (which was done), 
with the proviso that nothing therein con- 
tained shall be construed as an adoption 
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of the project, did not manifest any in- 
tention on the part of the United States 
to construct or operate the canal within 
a reasonable time, or at all, within the 
meaning of this section: State ex rel. 
Burke v. Board of Commrs., 58 Wash. 511, 
109 Pac. 350. 


CHAPTER VI-A. 
PORT DISTRICTS, 


§ 8165-1. Port Districts Authorized. 


, 


Port districts for the acquirement, construction, maintenance, operation, 
development and regulation of a system of harbor improvements and rail 
and water transfer and terminal facilities within such districts, are hereby 
authorized to be established in the various counties of this state, as in this act 


provided. [L. 11, p. 412, §1.] 


The port district act, Laws of 1911, page 
412, authorizing the creation of port dis- 
tricts as municipal corporations, is not 
unconstitutional as creating municipal 
corporations not recognized by the consti- 
tution, there being no express constitu- 
tional prohibition against the creation of 
municipal corporations other than coun- 
ties, cities, towns and school districts 
specifically named in the constitution, and 
the creation of municipal corporations be- 
ing an inherent legislative power without 
express authority therefor; especially in 
view of the fact that the constitutional 
provisions respecting counties, cifies, towns 
and school districts only regulate and do 
not expressly authorize their creation, and 
in view of constitution, article 8, section 
6, referring to “other municipal corpora- 
tions” than those specially mentioned: 
Paine v. Port of Seattle, 70 Wash. 294, 
126 Pac. 628, 127 Pac. 580. 

The port district act is not void in its 
entirety from the mere fact that the port 
district may, in whole or in part, occupy 
the same territory as, and be superim- 
posed upon another municipal corporation 
or corporations limited by the constitution 
in the amount of the expenditures that 
may be incurred for improvements of the 
same nature; and a complaint question- 
ing the validity of a port district and its 
proposed indebtedness is insufficient where 
it does not appear that the indebtedness 
proposed would, with the existing in- 
debtedness of the other municipality, ex- 
ceed the constitutional limit: Paine v. Port 
of Seattle, 70 Wash. 294, 126 Pac. 628, 127 
Pac. 580. 

A port district election is not invalidated 
by the failure to show that county com- 
missioners designated the polling places 
“by resolution,’ where it appears that the 
clerk of the board made arrangements for 
the polling places, the board allowed and 
paid rent therefor, and a fair expression 
of the wishes of the voters was not inter- 
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fered with; nor by the fact that no notice 
of the polling places was given, when the 
statute did not require notice, and there 
was no claim of fraud or unfairness: Paine 
v. Port of Seattle, 70 Wash. 294, 126 Pac. 
628, 127 Pac. 580. 

Irregularity in a port district election, 
in that in a few small towns no notice of 
Opening the registration polls was given 
as required by section 4765, does not in- 
validate the election, where it appears that 
all but a few hundred voters in such town 
voted, and the vote carried by a majority 
of over nine thousand: Paine v. Port of 
Seattle, 70 Wash. 294, 126 Pac. 628, 127 
Pac. 580. 

A port district election is not invalidated 
by the failure of the ballots to conform 
strictly to the expressions prescribed by 
law, and the fact that they contained 
other matter, where the matter was ex- 
shape and did not mislead, but ren- 

ered the question submitted clear and cer- 
tain: Paine v. Port of Seattle, 70 Wash. 
294, 126 Pac. 628, 127 Pac. 580. 

A port district election is not invalidated 
by an irregularity in the canvassing of the 
votes, the canvass being made by the gen- 
eral election board instead of the county 
cOmmissioners as required by the port dis- 


trict act, in the absence of an allegation 


that the canvass made was incorrect and 
changed the result: Paine v. Port of Seat- 
tle, 70 Wash. 294, 126 Pac. 628, 127 Pac. 
580. 

A port district covering an entire county 
is a municipal corporation having an in- 
dependent existence with power to incur 
indebtedness on its own account up to the 
constitutional limitation, and its creation 
is not an abuse of the power of the legis- 
lature in that it was created to avoid the 
constitutional limitation of indebtedness 
of the municipal corporations upon whose 
territory it was superimposed, where they 
were created for entirely different pur- 
poses, and its chief object was to provide 
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ublie terminal facilities for both sea and 
and commerce, although the municipalities 
upon which it was superimposed had some- 
what similar powers respecting the ac- 
quisition of such facilities: Paine v. Port 
of Seattle, 70 Wash. 294, 126 Pac. 628, 127 
Pac. 580. 

The port district act not providing the 
rate of interest that the commission may 
authorize on bonds sold, the commision will 
not be enjoined from selling at a discount 
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bonds drawing four and one-half per cent 
interest, the limit specified in the resolu- 
tion calling the election, where it is not 
alleged that the discount allowed will make 
usurious interest, the general powers of 
the commission clearly including the power 
to regulate the rate of interest, and there 
being nothing in the resolution respecting 
the rate at which the bonds should be sold: 
Paine v. Port of Seattle, 70 Wash. 294, 126 


Pac. 628, 127 Pac. 580. 


§ 8165-2. Formation of District. | 

At any general election or at any special election which may be called 
for that purpose, the board of county commissioners of any county in this 
state may, or on petition of ten per cent of the qualified electors of such 
county based on the total vote cast in the last general county election, shall, 
by resolution, submit to the voters of such county the proposition of creating 
a port district which shall be coextensive with the limits of such county as 
now or hereafter established. Such petition shall be filed with the county 
auditor, who shall within fifteen (15) days examine the signatures thereof 
and certify to the sufficiency: or insufficiency thereof, and for such purpose 
the county auditor shall have access to all registration books in the possession 
of the officers of any incorporated city or town in such proposed port district. 
If such petition be found to be insufficient, it shall be returned to the per- 
sons filling the same, who may amend or add names thereto for ten days, 
when the same shall be returned to the county auditor, who shall have an 
additional fifteen (15) days to examine the same and attach his certificate 
thereto. No person having signed such petition shall be allowed to withdraw 
his name therefrom after the filing of the same with the county auditor. 
Whenever such petition shall be certified to as sufficient, the county auditor 
shall forthwith transmit the same, together with his certificate of sufficiency 
attached thereto, to the board of county commissioners, who shall submit 
such proposition at the next general election or, if such petition so requests, 
the board of county commissioners shall, at their first meeting after the date 
of such certificate, by resolution, call a special election to be held not less than 
thirty (30) days nor more than sixty (60) days from the date of such certifi- 
eate. The notice of election shall state the boundaries of the proposed port 
district and the object of such election. In submitting the said question to 
the voters for their approval or rejection, the proposition shall be expressed 
on said ballot substantially in the following terms: ) 

Port of „ Yes.” (giving the name of the principal seaport city 
within such proposed port district, or if there be more than one city of the 
same class within such district, such name as may be determined by the board 
of county commissioners). 

Port of ——, No.’’ (giving the name of the principal seaport city within 
such port district, or if there be more than one city of the same class within 
such district, such name as may be determined by the board of county com- 
missioners ). 

Any petition for the formation of a port district may describe a district 
of less area than the county in which such petition 1s filed, and in such event the 
county commissioners shall fix a date for hearing on such petition and publish 
a notice of such hearing for two weeks in a newspaper of general circulation 
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in such county, after which hearing the county commissioners may increase 
or diminish the boundaries of such proposed port district and thereafter the 
game procedure shall be followed as is prescribed in this act for the formation 
of the larger port district, except that the petition and election shall be con- 
fined solely to the lesser port district: And provided, That whenever two or 
more petitions for the formation of a port district shall be filed as herein pro- 
vided, the petition describing the greater area shall supersede all others and 
an election shall first be held thereunder, and no lesser port district shall ever 
be created within the limits, in whole or in part, of any port district. IL. 11, 
p. 412, § 2; L. 13, p. 202, § 1. 


§ 8165-3. Powers of Commissioners. 

Within five (5) days after such election the board of county commission- 
ers shall canvass the returns, and if at such election a majority of the voters 
voting upon such proposition shall vote in favor of the formation of such dis- 
trict, the board of county commissioners shall so declare in its canvass of the 
returns of such election, and such port district shall then be and become & 
municipal. corporation of the state of Washington and the name of such port 
district shall be ‘‘Port of “ (inserting the name appearing on the ballot). 
The powers of the port district shall be exercised through a port commission 
consisting of three members, one from each of the three county commissioner 
districts of the county in which the port district is located, when the port dis- 
trict is coextensive with the limits of such county. When the port district. 
comprises only a portion of the county, three commissioner districts, numbered 
consecutively, having approximately equal population and boundaries follow- 
ing ward and precinct lines, shall be described in the petition for the forma- 
tion of the port district, and one commissioner shall be elected from each of 
said commissioner districts. No person shall be eligible to hold the office of 
port commissioner unless he is a qualified voter, a freeholder within such port 
district, and is and has been a resident for a period of three (3) years, ex- 
cept as hereinafter provided, of the commissioner district from which he 1s. 
elected. Port commissioners shall hold office for a term of three (3) years and 
until their respective successors are elected and qualified, each term to com- 
mence on the second Monday in January following the election thereto. At 
the same election at which the proposition is submitted to the voters as to 
whether a port district shall be formed, three (3) commissioners shall be 
elected to hold office, respectively, for the term of one, two and three years. 
All candidates shall be voted upon by the entire port district, and the candi- 
date residing in commissioner district number one receiving the highest num- 
ber of votes in the port district shall hold office for the term of three (3) years; 
and the candidate residing in commissioner district number two receiving 
the highest number of votes in the port district shall hold office for the term 
of two (2) years, and the candidate residing in commissioner district number 
three receiving the highest number of votes in the port district shall hold office 
for the term of one (1) year, each of said terms to date from the second Mon- 
day in January following the election, but also to include the period interven- 
ing between the election and the second Monday in January following. All 
expenses of elections for the formation of such port districts shall be paid by 
the county holding such election, and such expenditure is hereby declared to 
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be for a county purpose, and the money paid out for such purpose shall be 
repaid to such county by the port district, if formed. Nominations for port 
commissioners at the first special election and at subsequent general elections 
shall be by petition of one hundred (100) qualified electors of the commissioner 
district in which the candidate is a resident, to be filed in the office of the 
county auditor at least twenty (20) days prior to such election: Provided, 
however, That there shall be no election held on the first Saturday in December 
immediately following the creation of such port district: And provided fur- 
ther, That in the event of a vacancy in the office of port commissioner by death, 
resignation or otherwise, such vacancy shall be filled at the next general elec- 
tion, the vacancy in the interim to be filled by appointment by a majority 
vote of the remaining port commissioners. In the event that such ad interim 
appointment shall not be made by the remaining commissioners within fifteen 
(15) days following the occurrence of the vacancy, the appointment shall be 
made by the judge of the superior court of the county, and if there is more 
than one such judge, by such judge who is oldest in years: Provided, That 
if there be more than three such judges, the appointment shall be made by 
the three persons holding such office who are the oldest in service therein (in 
determining seniority, the oldest in years being hereby designated where length 
of service is equal), and if any one or more of those herein designated shall 
be unable or shall decline to act, the three shall be made up from the one or 
more next in seniority of service who are able to act and do not decline. Of 
the three persons so designated, the appointment made in writing by any two 
shall be valid. If there should be at the same time such number of vacancies 
that there are not in office a majority of the full number of commissioners 
fixed by law, a special election shall be called to fill the same, by the remain- 
der, or, that failing, by the board of county commissioners of the county, 
such election to be held not more than forty (40) days after the occurring of 
such vacancies. A vacancy in the office of port commissioner shall occur by 
death, resignation, removal, conviction of a felony, nonattendance at meetings 
of the port commission for a period of sixty (60) days unless excused by 
the port commission, by any statutory disqualification, or by any permanent 
disability preventing the proper discharge of his duty. 

All the foregoing provisions of this section are subject to the following 
provisos: That in any port district which has a population of more than 
eighty thousand as shown by the last official census of the United States, the 
port commission shall, provided the proposition for a commission of five mem- 
bers is adopted at an election as hereinafter provided, consist of five members, 
one from each of the three commissioner districts of the port district as here- 
inbefore prescribed, and two commissioners at large elected from the port 
district without regard to residence in commissioner districts. The two com- 
missioners at large must have been residents of the port district for three 
years and shall be nominated and elected at the same time and in the 
same manner as the other commissioners except that the petition for their 
nomination may be signed by qualified electors residing in any part of the 
port district, and on the petition for the nomination and on the ballot the 
names of the candidates shall be designated as commissioners at large. The 
question of the number of commissioners shall be submitted at the first gen- 
eral election after the organization of any port district having said population 
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of more than eighty thousand, or, in the case of any port district already es- 
tablished and having said population, then at the general election in December, 
1913, or at any prior election called for some other purpose. There shall be 
printed on the ballot the words ‘‘In favor of a port commission of five mem- 
bers, and the words Against a port commission of five members, so that 
every voter shall be enabled to vote for or against the proposition of increasing 
the number of commissioners to five. If at such election a majority of the 
voters voting on said proposition, shall vote in favor of a port commission 
of five members, then said proposition shall be thereby adopted and from 
and after five days after such election, if it be a general election, otherwise from 
and after five days after the next general election, the port commission shall con- 
sist of five members by the addition of two commissioners at large as hereinbe- 
fore provided, but if said proposition shall fail to receive the approval of a ma- 
jority of the voters voting thereon, the port commission shall continue to 
consist of three members only. If the proposition shall have carried at a spe- 
cial election, at the next general election, or if submitted at a general election, 
then at the same general election the names of candidates for commissioners at 
large shall be printed on the ballot and shall be voted on, but in the latter 
case the election of commissioners at large shall be contingent upon the adop- 
tron of the proposition for a port commission of five members. If such 
proposition shall have been or shall be adopted, the two candidates for com- 
missioner at large who receive the highest number of votes in the port dis- 
trict shall be elected, and of these two the candidate receiving the higher 
number of votes shall hold office for the term of three years, and the other 
shall hold office for the term of two years from the second Monday in Janu- 
ary following, and in addition thereto both shall hold office for the period 
which begins five days after their election and extends to the commence- 
ment of the term on said second Monday in January. When the term of 
office of any commissioner at large shall be about to expire, his successor 
shall be elected at the general port district election next preceding the 
expiration of such term, and such successor shall hold office for the term 
of three years from the second Monday in January following. A majority 
of the persons holding the office of port commissioner at any time shall 
constitute a quorum of the port commission for the transaction of business, 
and the concurrence of a majority of the persons holding such office at the 
time shall be necessary and shall be sufficient for the passage of any resolu- 
tion, but no business shall be transacted unless there are in office at least 
a majority of the full number of commissioners fixed by law. [L. ’11, 
p. 414, §3; L. 13, p. 204, 8 2.} 

§ 8165-34. Elections. 


A general election shall be held on the first Saturday in December of 
each year for the election of a port commissioner or commissioners and for 
the submission of propositions, and special elections shall be held at such 
times and for such purposes as the port commission may by resolution pre- 
scribe, subject to the limitations and pursuant to the requirements of this 
act. All elections shall be called and held as in this section provided except 
as in this act otherwise expressly provided. All notices of election shall 
be given by publishing the same for a period of ten days in a daily news- 
paper of general circulation published in said port district, or, if there is 
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no daily newspaper published therein, then in at least two issues of a 
weekly newspaper published in said port district, such publication to be 
made within a period of twenty (20) days immediately preceding such elec- 
tion; and by posting, for at least ten (10) days prior to the date of election, 
a written or printed notice of such election in each polling place within such 
port district. The published notice shall give the time of holding the elec- 
tion, the hours the polls will remain open, the officer or officers to be elected, 
and a statement of the propositions to be submitted, and the posted notices 
shall, in addition, give the location of the polling places. 

There shall be not less than one polling place in each of the various 
wards of any incorporated city within such port district, and one polling 
‘place within each precinct of each port district not within the limits of any 
incorporated city. It shall be the duty of the county commissioners in the 
formation of a port district, and of the port commission in all subsequent 
elections, to, at least twenty (20) days before each election, designate the 
polling places and appoint three election officers for each place of voting. 
At all elections the vote shall be by ballot. The polls shall be open between 
such hours of the day as the commission shall designate, but in every case 
the polls shall be open between 1 o’clock P. M. and 8 o’clock P. M. All 
electors who are, at the time of such election, duly qualified to vote within 
their respective precincts under the general election laws for state and county 
officers shall be entitled to vote at any election held in such port district. 

Officers of the city and county having charge of the registration books of 
any city or precinct in a port district shall deliver the same for the use of the 
election officers at all port elections. In the event of such registration books 
being required by law to be used by any school district or other public cor- 
poration at the same time as the use thereof will be necessary by the port 
district, such books shall be delivered to the port commission and school district 
or other public corporation jointly, and the same polling places and registration 
books may be used jointly in such cases, and the same individuals may serve 
as election officers for all such joint elections, and in such cases the compen- 
sation of such election officers and other expense shall be so divided that the 
port district shall bear only its proportionate share thereof. 

The manner of conducting and voting at elections under this act, opening 
and closing of polls, keeping of poll lists, canvassing the votes, declaring the 
result, and certifying the returns, shall be the same as provided by the gen- 
eral election laws governing the election of state and county officers, except as 
otherwise provided in this act. 

Immediately after the closing of the polls the election officers shall then 
and there, without removing the ballot-box from the place where the ballots 
were cast, proceed to count the votes, and as soon as such count is completed 
a return thereof shall be signed by such election officers and securely enveloped 
and sealed and delivered, together with the ballot-box containing the ballots, 
to the port commission, or some person delegated to receive the same on their 
behalf. 

Within five days after the election, the port commission shall meet and 
proceed to canvass the returns of such election, and shall thereupon declare 
the result. [L. 13, p. 208, 8 3.] 
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§ 8165-4. Powers of District. 

All port districts organized under the provisions of this act shall be and 
are hereby authorized to acquire by purchase or condemnation, or both, all 
lands, property, property rights, leases, or easements necessary for the pur- 
poses of the port districts, and to exercise the right of eminent domain in the 
acquirement or damaging of all land, property, property rights, leases or 
easements, and the levying and collection of assessments upon property for 
the payment of all damages and compensation in carrying out the provisions 
for which said district shall have been created, and such right shall be exer- 
cised in the same manner and by the same procedure as is or may be provided 
by law for cities of the first class, except in so far as such may be inconsistent 
with the provisions of this act, and the duties devolving upon the city treasurer 
under said law be and the same are hereby imposed upon the county treasurer 
for the purposes of this act; and to lay out, construct, condemn, purchase, 
acquire, add to, maintain, conduct and operate any and all systems of sea- 
walls, jetties, wharves, docks, ferries, canals, locks, tidal basins and other 
harbor improvements, rail and water transfer and terminal facilities within 
such port district; to establish local improvement districts within such port 
districts, and to levy special assessments under the mode of annual install- 
ments extending over a period not exceeding ten (10) years on all property 
specially benefited by any local improvement, on the basis of special benefits, 
to pay, in whole or in part, the damages or costs of any improvements ordered 
in such local improvement district; to issue local improvement bonds in any 
such local improvement district to be repaid by the collection of local improve- 
ment assessments: Provided, That the levying and collection of all such assess- 
ments and issuance of bonds hereby authorized shall be in the manner now 
and hereafter provided by state law for the levying and collection of local 
improvement assessments and the issuance of local improvement bonds by 
cities of the first class, in so far as the same shall not be inconsistent with the 
provisions of this act: Provided, however, That the duties devolving upon 
the city treasurer under said laws be, and the same are hereby, imposed upon 
the county treasurer for the purposes of this act; and to own and control 
lands, leases and all easements in land necessary for the purposes of the port 
district; to improve navigable and non-navigable waters of the United States 
and the state of Washington within the port district; to create and improve 
for harbor purposes new waterways within the port district; to regulate and 
control all such waters and all natural or artificial waterways (waterways of 
commercial waterway districts excepted) within the limits of such port dis- 
trict so far and to the full extent that this state can grant the same, and 
remove obstructions therefrom; to straighten, widen, deepen and otherwise 
improve any and all waters, watercourses, bays, lakes or streams, whether navi- 
gable or otherwise, flowing through or located within the boundaries of such 
port district; to fix absolutely and without right of appeal or review the rates 
of wharfage, dockages, warehousing and port and terminal charges upon all 
improvements owned and operated directly by the port district itself, and 
ferry charges of ferries operated by itself: Provided, however, That the port 
commission shall file with the public service commission of the state of Wash- 
ington its schedule of rates and charges so fixed, as is required by the laws 
of the state of Washington of public service corporations, and may not change 
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any rate or charge so filed without first filing a notice of such change of 
rate or charge with the public service commission not less than thirty days 
prior to the going into effect of such change of rate or charge, and to fix, 
subject to state regulation rates of wharfage, dockage, warehousing and all 
necessary port and terminal charges upon all docks, wharves, warehouses, 
quays, or piers owned by said port district but operated under lease from 
it, to execute leases of all lands, wharves, docks and property owned and con- 
trolled by said port district upon such terms as the port commission may 
deem proper: Provided, That no lease shall be executed for a period longer 
than thirty (30) years, and every such lease shall be secured by a bond, with 
surety satisfactory to the port commission, in a penalty not less than the 
rental for one-sixth of the term, but in no case less than the rental for one 
year where the term is one year or more, conditioned to carry out and per- 
form the terms and conditions of such lease: Provided, That in any lease the 
term of which exceeds five (5) years, and when so stipulated in the lease 
(the insertion of such stipulation to be discretionary with the port commis- 
sion) the port commission shall accept, with surety satisfactory to the port 
commission, a bond conditioned to carry out and perform the terms and con- 
ditions of the lease for some part of the term, in no event less than five years 
(unless the remainder of the unexpired term is less than five years, in which 
case for the full remainder), and in every such case the port commission shall 
require of the lessee another or other like bond to be executed and delivered 
within two years, and not less than one year prior to the expiration of the 
period covered by the existing bond, covering an additional part of the term 
in accordance with the foregoing provisions in respect to the original bond, 
and so on until the end of the term, so that there will always be in force 
a bond securing the performance of the terms and conditions of the lease, 
and the penalty in every such bond shall be not less than the rental for one- 
half the period covered thereby, but no such bond shall be construed to secure 
the furnishing of any other bond; to sell and convey any property in any wise 
acquired or owned by the port district whenever the port commission of such 
district shall have by resolution declared such property to be no longer 
needed for the purpose of the port district, but no property which is a part 
of the comprehensive scheme or modification thereof adopted by vote of the 
people shall be sold or disposed of without the assent of a majority of the 
voters voting on the question of such proposed sale or disposition at a general 
or special election; to raise revenue by levy of an annual tax on all taxable 
property within such port district, not exceeding two mills in any one year: 
Provided, That such levy shall be made and taxes collected in the manner 
now or hereafter provided by law for the levy and collection of taxes in school 
districts of the first class; to borrow money and issue bonds in an amount 
not exceeding three (3) per cent of the taxable value of all property in such 
port district, upon a three-fifths majority vote of the qualified voters in such 
port district voting thereon. General bonds of any such district may be 
issued for any period not exceeding fifty (50) years. [L. 11, p. 418, 8 4; 
L. 13, p. 210, § 4.] 

An election to authorize the incurring of cent of the assessed valuation of N 
indebtedness by a port district is not in- within the district, where it appears that 


validated in that the debt exceeded the eight distinct propositions were voted on, 
statutory limit of two and one-half per and the aggregate indebtedness for all 
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the propositions, exclusive of the last one, 
was within the limitation, and no other 
debt was contemplated or threatened; and 
the last proposition was separate from 
and additional to the others and contingent 
and expressly conditioned upon the event 
that, at some future time, the district 
should have the necessary legal authority 
and right to incur the indebtedness: Paine 
v. Port of Seattle, 70 Wash. 294, 126 Pac. 
628, 127 Pac. 580. 

As to right of municipality to contract 
for periodical payments throughout term 
of years, where aggregate would exceed 
mob limit, see note in Ann. Cas. 1913B, 
1177. 

The submission of the question of incur- 
ring indebtedness by a port district under 
section 4 of the act of 1911 is authorized 
after the adoption of the “comprehensive 
scheme“ 1 for in section 6, and 
prior to the adopfion of the “detail plans” 
1 for in section 9: Paine v. Port of 

eattle, 70 Wash. 294, 126 Pac. 628, 127 
Pac 580. 

Section 4 of the act of 1911, empower- 
ing a port district to acquire or construct 
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ferries, canals, locks, tidal basins and 
other rail and water transfer and terminal 
facilities, and to issue local improvement 
bonds to pay for the same, contains a 
seeming inconsistency in also providing 
that no bonds shall ever be issued for the 
acquiring of any “dock or wharf” until 
such dock or wharf has been leased upon 
terms which will produce a net income 
sufficient to pay the bonds at maturity 
and the interest thereon, in view of the 
requirement in section 6 of the preliminary 
adoption of a comprehensive plan or 
scheme of the entire system; and such 
limitation as to docks and wharves can 
have no application, where a compre- 
hensive scheme has been adopted, as re- 
quired by section 6, in which there is no 
possibility of separating the earnings of 
the dock or wharf from the earnings of 
the other facilities making up the entire 
system; and hence it must be construed 
to apply only where a dock or wharf is 
acquired separately or together without 
the other facilities: Paine v. Port of Seat- 
tle. 70 Wash. 294, 126 Pac. 628, 127 Pae. 
580. 


systems of seawalls, jetties, wharves, docks, 


§ 8165-5. Port Commissioners—Organization—Contracts. ä 

All port commissioners shall serve without compensation. The port com- 
mission shall organize by the election from its own members of a president 
and secretary, shall by resolution adopt rules governing the transaction of its 
business and shall adopt an official seal. All proceedings of the port com- 
mission shall be by resolution recorded in a book or books kept for such pur- 
pose, which shall be public records. All funds of the port district shall be 
paid to the county treasurer, and all disbursements shall be made by such 
officer on warrants drawn by the county auditor upon order of or vouchers 
approved by the port commission. The port commission shall have authority 
to create and fill such positions and fix salaries and bonds thereof as it may 
by resolution provide. All materials required by the port district may be 
purchased in the open market or by contract, and all work ordered may 
be let by contract or done by day labor as the port commission may determine. 
Before awarding any contract the port commission shall cause to be published 
in some newspaper published within the district a notice for at least ten days 
before the letting of such contract, inviting sealed proposals for such work, 
plans and specifications for which must at fhe time of publication of such 
notice be on file in the office of the port commission subject to public inspec- 
tion: Provided, however, That the port commission may at the same time, 
and as a part of the same notice, invite tenders for said work or materials 
upon plans and specifications to be submitted by the bidder. Such notice 
shall state generally the work to be done and shall call for proposals for 
doing the same to be sealed and filed with the commission on or before the 
day and hour named. Each bid shall be accompanied by a certified check 
payable to the order of the port commission for a sum not less than five per 
cent of the amount of the bid, and no bid shall be considered unless accom- 
panied by such check. At the time and place named such bids shall be pub- 
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liely opened and read and the commission shall proceed to canvass the bids 
and may let such contract to the lowest responsible bidder upon plans and 
specifications on file, or to the best bidder submitting his own plans and 
specifications. If, in the opinion of the commission, all bids are unsatisfactory, 
they may reject all of them and readvertise, and in such case all checks shall 
be returned to the bidders; but if such contract be let, then and in such 
case all checks shall be returned to the bidders, except that of the successful 
bidder, which shall be retained until a contract shall be entered into for the 
purchase of such materials or doing such work, and a bond given to the port 
district for the performance of the contract and otherwise conditioned as 
required by law, with sureties satisfactory to the commissioners, in an amount 
to be fixed by the commission, but not in any event less than twenty-five (25) 
per cent of the contract price. If said bidder fails to enter into said contract 
in accordance with said bid and furnish such bond within ten days from the 
date at which he is notified that he is the successful bidder, the said check 
and the amount thereof shall be forfeited to the port district. [L. 11, p. 420, 
$ 5; L. 13, p. 214, §5.] 


§ 8165-6. Adoption of Harbor Improvement Plans. 

It shall be the duty of the port commission of any port district, before 
creating any improvements hereunder, to adopt a comprehensive scheme of 
harbor improvement in such port district, after a public hearing thereon, of 
which at least ten days’ notice shall be published in a daily newspaper of gen- 
eral circulation in such port district, and no expenditure for the carrying on 
of any harbor improvements shall be made by said port commission other 
than the necessary salaries, including engineers, clerical and office expense of 
such port district, and the cost of engineering, surveying, preparation and 
collection of data necessary for the making and adoption of a general scheme 
of harbor improvements in such port district, unless and until such compre- 
hensive scheme of harbor improvement has been so officially adopted by the 
port commission and ratified by a majority vote of the people of such port 
district voting thereon in favor thereof at an election which shall be held for 
such purpose. [L. 11, p. 422, 8 6; L. 13, p. 215, § 6.] 


§ 8165-7. Improvement to Follow Plans Adopted. 

When such general plans shall have been adopted or approved, as afore- 
said, every improvement to be made by said commission shall be made sub- 
stantially in accordance therewith unless and until such general plans shall 
have been changed by a majority vote of the qualified electors of the port 
district voting thereon at an election held for such purpose. [L. 11, p. 423, 
$7; L. 13, p. 216, § 7.] 


§ 8165-8. Improvements—Ownership of. 

No improvements shall be acquired or constructed, by the port district, 
unless such improvements shall, when completed, be the property of such port 
district, the county in which such port district is located, any commercial 
waterway district created within its boundaries, any city within such port 
district, the state of Washington or the United States of America, and the 
funds of such port district may be expended in the acquirement or construc- 
tion of any harbor improvement embraced in such general plan adopted as 
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in this act provided in conjunction with the county in which such port distriet 
is located, any commercial waterway district created within its boundaries, 
any city in such port district, the state of Washington or the United States 


of America, or all or any of them. 


§ 8165-9. 
Repealed. See L. 13, p. 217, § 9. 


Section 9 of the act of 1911, requiring 
the port commission to adopt detailed plans 
and an estimate of the expense of the pro- 
posed improvement and submit the same to 
the voters, as a prerequisite to the incur- 
ring of indebtedness, is satisfied by the 
adoption of plans that fairly inform the 
voters of the nature and extent of the pro- 
posed improvement, and it is not essential 
that plans be adopted in such detail as 


[L. 11, p. 423, § 8; L. 13, p. 216, §8.] 


improvement: Paine v. Port of Seattle, 70 
Wash. 294, 126 Pac. 628, 127 Pac. 580. 

A resolution of a port district commis- 
sion for the issuance and sale of bonds, 
providing that the net income shall be 
applied to the payment of principal and 
interest on the bonds from year to year, 
and a tax levied annually for support to 
pay the balance of the interest and bonds 
annually maturing, does not constitute the 
levy of a tax, but is nothing more than a 
pledge that the tax will be levied to make 
up any deficiency in the income: Paine v. 


necessary for the final construction of the Port of Seattle, 70 Wash. 294, 126 Pac. 


628, 127 Pac. 580. 


§ 8165-10. Local Improvements upon Majority Petition. 

Whenever a petition signed by one hundred (100) freeholders in the 
district to be therein described, shall be filed with the port commission, asking 
that any portion of the general plan adopted be ordered, and defining the 
boundaries of a local improvement district to be assessed in whole or in part 
to pay the cost thereof, it shall be the duty of the port commission to fix a 
date for hearing on such petition, after which it may alter the boundaries 
of such proposed district and prepare and adopt detail plans of any such 
local improvement, declare the estimated cost thereof, what proportion of 
such cost shall be borne by such proposed local improvement district, and what 
proportion of the cost if any, but in any event not to exceed fifty per cent, 
shall be borne by the entire port district. At any time within two years 
thereafter, upon petition of the owners of a majority of the lands in such 
proposed local improvement district, fixed by the port commission, as shown 
in the office of the auditor of such county, asking that such improvement be 
ordered, the port commission shall forthwith by resolution order such improve- 
ment, provide the general funds of the port district to be applied thereto, 
acquire all lands necessary therefor, pay all damages caused thereby, and 
commence in the name of the port district such eminent domain proceedings 
and supplemental assessment or reassessment proceedings to pay all eminent 
domain awards as may be necessary to entitle said port district to proceed 
with such work, and shall thereafter proceed with such work, and shall make 
and file with the county treasurer its roll levying special assessments in the 
amount to be paid by special assessment against the property situated within 
such local improvement district in proportion to the special benefits to be de- 
rived by the property in such local improvement district from such improve- 
ment. Before the approval of such roll a notice shall be published ten (10) 
days in one or more daily newspapers of general circulation in such local 
improvement district, stating that such roll is on file and open to inspection 
in the office of the clerk of the port commission, and fixing a time not less 
than fifteen (15) nor more than thirty (30) days from the date of the first 
publication of such notice within which protests must be filed with the clerk 
of said port commission against any assessments shown thereon, and fixing 8 
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time when a hearing shall be held by said commission on said protests. After 
such hearing the port commission may alter any and all assessments shown 
on such roll and may then by resolution approve the same, but in the event 
of any assessment being raised a new notice similar to such first notice shall 
be given, after which final approval of such roll may be made by the 
port commission. Any person feeling aggrieved by any such assessments 
shall perfect an appeal to the superior court of such county within ten (10) 
days after such approval in the manner now provided by law for appeals 
from assessments levied by cities of the first class in this state. Engineering 
and office expenses in all cases shall be borne by the general district. [L. 11, 
p. 424, § 10.] 


§ 8165-11. Fifty Per Cent of Cost Paid from General Fund. 

Whenever any improvement shall be ordered, payment for which shall 
be made in part from assessments against property specially benefited, not 
more than fifty (50) per cent of the cost thereof shall ever be borne by the 
entire port district, nor shall any sum be contributed by it to any improve- 
ment acquired or constructed with or by any other body, exceed such amount, 
unless a majority vote of the electors of the port district shall consent to 
or ratify the making of such expenditure. [L. 11, p. 425, § 11.] 


§ 8165-12. Funds in Anticipation of Revenues. 

Any port commission is hereby authorized, prior to the receipt of taxes 
raised by levy, to borrow money or issue the warrants of the district in antici- 
pation of the revenues to be derived by such district from the levy of taxes 
for the purpose of such district during the first year, and such warrants shall 
be redeemed from the first money available from such taxes when collected. 
[L. 11, p. 426, § 12.] 


§ 8165-13. County Treasurer—Funds. 

The county treasurer shall create a fund to be known as the Port of 
Fund,’’ into which shall be paid all money received by him from the 
collection of taxes in behalf of such port district, and no money shall be dis- 
bursed therefrom except upon warrants of the county auditor issued as in 
this act provided. The county treasurer shall also maintain such other special 
funds as may be prescribed by the port commission, into which shall be placed 
such moneys as the port commission may by its resolution direct, and from 
which disbursements shall be made upon proper warrants of the county 
auditor issued against the same by authority of the port commission. [L. 11, 
p. 426, § 13. ] 


§ 8165-14. Cumulative Act. 

This act shall not be construed to repeal, amend or modify any law bere- 
tofore enacted providing a method of harbor improvement, regulation or 
control in this state, but shall be held to be an additional and concurrent 
method providing for such purpose. [L. 11, p. 426, § 14.] 
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CHAPTER VII. 
COMMERCIAL WATERWAYS. 


§ 8166. 


This section is void in that it directs an 
assessment to be made on the lands bene- 
fited, but no person or board is authorized 
to make the assessment, and no provision 
is made for an assessment-roll or equaliza- 
tion of the same, and the owners are given 
no notice or opportunity to be heard; and 


the provisions therein for a jury to assess 
the damages for land taken cannot be 
construed as authorizing the jury to assess 
the benefits: State ex rel. Bussell v. 
Abraham, 61 Wash. 601, 112 Pac. 671. 

As to the validity of eminent domain 
statute which fails to provide for notice 
to land owner of proceedings to condemn, 
see note in Ann. Cas. 1913A, 1256. 


§ 8166a. Organization—Powers and Duties of Commissioners. 

Any county or portion of a county requiring commercial waterways may 
be organized into a commercial waterway district, and when so organized such 
district, and the board of commissioners hereinafter provided for, shall have 
and possess the power herein conferred, or that may hereafter be conferred 
by law upon such district and board of commissioners, and said district shall 
be known and designated as commercial waterway district No. of the 
county of ——, the state of Washington, and shall have the right to sue and 
be sued by and in the name of its board of commissioners hereinafter provided 
for, and shall have perpetual succession, and shall adopt and use a seal. 

The commissioners hereinafter provided for, and their successors in office, 
shall, from the time of the organization of such commercial waterway district, 
have the power, and it shall be their duty to manage and conduct the business 
and affairs of the district; make and execute all necessary contracts, employ 
and appoint such agents, officers and employees as may be required, and pre- 
scribe their duties, and perform such other acts as hereinafter provided, or 
that may hereafter be provided by law. [L. 11, p. 12, 5 1.] 


Laws of 1911, page 11, providing for the As to retrospective laws, see note in 120 
organization of commercial waterway dis- Am. St. Rep. 468. 
tricts, prescribing the duties and powers As to general rule against construing 
of the commissioners and the court pro- statute so as to give it a retrospective ef- 
cedure, being a general act, applicable fect, see notes in 10 L. B. A. 407; 12 L. 
alike to all citizens upon the same terms, R. A. 50. 
it is not unconstitutional as a special or As to retroactive law legalizing muni- 
private law or granting special privileges cipal contracts, see note in 27 L. R. A. 696. 
to a class of citizens: State ex rel. Puget This act does not limit the power of the 
Mill Co. v. Superior Court, 68 Wash. 425, commissioners in establishing a district as 
123 Pac. 791. to the exact work to be done, since the 

As to the validity or invalidity of special act authorizes the commissioners to im- 
statutes according to its aim and effect, see prove any and all rivers .... located 
note in 93 Am. St. Rep. 111. within the district and to initiate definite 

The commercial waterway district law improvements without limitation by the 
(section 8166 et seq.) having been de- brief description in the petition: State ex 
clared unconstitutional because of its rel. Puget Mill Co. v. Superior Court, 68 
failure to provide lawful means for levy- Wash. 425, 123 Pac. 791. 
ing the assessments authorized, it was Under this section, giving a commercial 
competent for the legislature, by retro- waterway district the right to sue and be 
active acts (section 81l66a et seq.), to sued in the name of its board of commis- 
legalize and validate attempted organiza- sioners, the commissioners may institute 
tions and all district indebtedness under condemnation proceedings in their own 
the old law, except assessments, and to name for the construction of a waterway: 
add provisions curing defectsintheold law State ex rel. Puget Mill Co. v. Superior 
by virtue of which lawful assessments Court, 68 Wash. 425, 123 Pac. 791. 
could thereafter be made, since it does The act of 1911, page 11, providing for 
not impair the obligation of a contract: the organization of commercial waterway 
State ex rel. Bussell v. Abraham, 64 Wash. districts, prescribing the powers and duties 
621, 117 Pac. 501. of the commissioners, and the court pro- 
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cedure is not unconstitutional as embracing 
more than one subject, the act being suffi- 
ciently broad to embrace all matters in- 
eluded, which are all germane to the gen- 
eral subject: State ex rel. Puget Mill Co. 
0 Court, 68 Wash. 425, 123 Pac. 


A provision authorizing a railroad com- 


§§ 8166a—8168a 


tion of corporations,” and does not violate 
the organic act which provides that every 
law shall embrace but one subject, to be 
expressed in the title: State ex rel. Great 
Northern R. Co. v. Superior Court, 68 
4 572, 40 L. R. A., N. S., 793, 123 Pae. 


As to effect where title of statute em- 


pany to condemn property is germane to braces more than one subject, see note in 
the title “An act to provide for the forma- 79 Am. St. Rep. 456. 


§ 8167a. Petition, Contents and Requisites of— Cost Bond. 

For the purpose of the formation of such waterway district a petition 
shall be presented to and filed with the board of county commissioners of the 
county in which said proposed commercial waterway district is located, which 
petition shall set forth the object for the creation of said district; shall desig- 
nate the boundaries thereof and set forth therein the area of land to be bene- 
fited by the proposed commercial waterway system, and shall also contain the 
names of all freeholders residing within said proposed district, so far as 
known, and shall contain a brief description of the proposed system of water- 
ways, route over which the same is to be constructed, together with the pro- 
posed spurs or branches, if any there may be, and the termini thereof, and 
set forth the further fact that the establishment of said district and the pro- 
posed system of commercial waterways will be of special benefit to the 
property included therein, and will be conducive to the public health and 
sanitation and increase the public revenue. Said petition shall be signed 
by the owners of at least a majority of the area of land in the proposed dis- 
trict, or by their agents, and shall pray that the same may be organized under 
the provisions of this act. Said petitioners shall at the time of the filing of 
said petition file a bond with such county commissioners, running to the state 
of Washington, in the penal sum of five hundred dollars, with two or more 
sureties, to be approved by the board of county commissioners, conditioned 
that they will pay all costs in case said district, for any reason, shall not be 
established. [L. 11, p. 12, § 2.] 


§ 8168a. Hearing, Notice of —Objections— Extension of Boundaries. 

Said petition shall be heard at a regular or special meeting of the board 
of county commissioners of said county, and said board of county commis- 
sioners shall give notice of said hearing by publishing such notice for at least 
two weeks in two successive issues of some weekly newspaper printed and 
published in said county, and in case no such newspaper be printed or pub- 
lished in said county, then in some such newspaper of general circulation 
therein, before the time at which the same is to be heard. Said notice shall 
give a general description of the nature of the improvement petitioned for, 
the boundaries and approximate area of the proposed district, the number of 
freeholders residing therein, so far as known, as shown by said petition, the 
number of petitioners on said petition, together with the total estimated 
amount of acreage represented to be owned by said petitioners. Said notice 
shall further state that said petition is on file at the office of said county com- 
missioners, where the same may be examined or inspected by any person 
interested in said proposed district. When such petition is presented for 
hearing, the board of county commissioners shall hear the same, or may ad- 
journ said hearing from time to time, not exceeding one month in all; and 


841 


$ 8168a GENERAL STATUTES. 


any person or corporation may appear before said board of county commis- 
sioners and make objections to the establishment of said district, or the 
proposed boundary lines thereof, and upon a final hearing said board of 
county commissioners shall make such changes in the proposed boundaries as 
they may deem to be proper, and shall establish and define such boundaries, 
and shall ascertain and determine the area of land that will be benefited by 
said proposed system of commercial waterways, and shall find whether the 
proposed commercial waterways will be conducive to the public health, sani- 
tation, welfare and convenience, increase the public revenue, and be of special 
benefit to the majority of the land included within said boundaries of said 
proposed district so established by said board of county commissioners: Pro- 
vided, That no changes shall be made by said board of county commissioners 
in said boundary lines so as to include territory outside of the boundaries 
described in said petition: Provided further, That any person or corporation 
owning lands within the proposed boundaries and who did not sign said 
petition, or any person, or corporation owning land not included within the 
proposed boundaries may file a petition with the board of county commissioners 
asking that the proposed boundaries be extended so as to include other lands 
described therein; setting forth in said petition the reason therefor, but no 
person, persons or corporations not owning land included within the bound- 
aries, as originally petitioned for, shall have the right to file such petition 
unless they ask therein to have their own lands included within the proposed 
boundaries: Provided, Any corporation owning land within the boundaries 
described in the original petition may also petition the board of county com- 
missioners for an extension of the proposed boundaries: Provided further, 
That the boundaries of any commercial waterway district heretofore or here- 
after established may be extended by the board of county commissioners so 
as to include other lands in said county, upon petition signed by the owners 
of a majority of the area of said lands in the proposed extension; which said 
petition for extension shall set forth and contain, with reference to the exten- 
sion, such matters and things and data so far as applicable, as is provided for 
in the petition required for presentation to the board of county commissioners 
for the purpose of the formation of the original waterway district: Provided 
further, That all necessary expenses incident to making such extension, 
together with the proportionate share of the first cost of any system of com- 
mercial waterways existing in the original commercial waterway district at 
the time of making said extension, shall be levied against and apportioned to 
the land included in such extension as in this act provided. In such case, 
the board of county commissioners shall give like notice as provided for in 
this section of the hearing of the original petition, and the final hearing 
thereof may in such case be continued from time to time for a period of not 
exceeding sixty days, and if on final hearing the board of county commis- 
sioners deem it advisable and for the best interest of all concerned, they may 
grant the prayer of said petitioners in whole or in part, and said board of 
county commissioners of such county shall enter an order on the records of 
their office setting forth all facts found by them upon the final hearing of said 
petition, and which may be adduced by them from the evidence heard upon 
the final hearing thereof. [L. ’11, p. 13, § 3.] 
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§ 8169a. Notice of Election, Requisites of—Commissioners. 

Upon the entry of the findings of the final hearing of said petition as set 
forth in the last preceding section, said board of county commissioners of said 
county, if they find said proposed system of commercial waterways will be 
of special benefit to the majority of the area of lands included within said 
boundaries and will be conducive to the public health, sanitation, welfare 
and convenience, and will increase public revenue, shall give notice of an 
election to be held in such proposed commercial waterway district for the 
purpose of determining whether the same shall be organized under the provi- 
sions of this act as a commercial waterway district of the state of Washington, 
and for the further purpose of choosing at such election three commissioners, 
who shall be known and designated as ‘‘Commercial Waterway Commission- 
ers’’ for said district proposed to be organized, which said three commissioners 
shall, upon their election, be the district authorities of said commercial 
waterway district, and such notice shall describe the boundaries as established 
by the board of county commissioners on its final hearing of said petition 
and shall state the name of such proposed commercial waterway district, and 
approximately, the area of land in said district to be benefited thereby, and 
the same shall be published for, at least, two weeks prior to such election in 
a weekly newspaper printed and published within the county within which 
said district is located, and in case no such newspaper be printed or published 
in such county, then in such newspaper of general circulation therein for two 
successive issues thereof, and shall be posted for the same period in at least 
four public places within the boundaries of said proposed district, which 
notice shall designate the places within the proposed district where the said 
election shall be held and require the voters to cast ballots which shall con- 
tain the words, Commercial Waterway District, Yes” or Commercial 
Waterway District, No,’’ and also names of the persons voted for for com- 
missioners for said commercial waterway district. The board of county com- 
missioners shall also appoint two judges, one inspector and two clerks for 
each of said election places and the compensation shall be the same as herein- 
after provided for, and shall be a charge upon said district in case the same 
be established and shall be paid in the same manner as other expenses are 
paid which are incurred in the establishment and construction of said im- 
provement. In case said district be not established, then all costs and ex- 
penses shall be collectible from the bond hereinafter provided for, and any 
person having a charge against said district shall have a right of action 
thereon. [L. 11, p. 15, § 4.] 


§ 8170 a. Electors— Returns —Oath and Bond of Commissioners. 

Said election shall be held on the day designated in such notice and shall 
be conducted as hereinafter provided for, and no person shall be entitled to 
vote at such election unless he shall be a qualified elector of the county in 
which such district is located, and shall have resided within the boundaries 
of said proposed district for a period of not less than ninety days next pre- 
ceding the date of such election, or, unless he shall be the owner of real estate 
situated within said proposed district. The board of county commissioners 
shall on the Monday next succeeding said election count and canvass the 
votes cast thereat, and if on said canvass and count it appears that the 
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majority of votes cast are for the ‘‘Commercial Waterway District, Yes,’’ 
the board shall immediately enter an order upon its records declaring the pro- 
posed territory duly organized as a commercial waterway district, giving to 
such district a proper number, followed by the name of the county and state, 
and shall, also, declare the three persons who received the highest number of 
votes: duly elected commercial waterway commissioners of such commercial 
waterway district for the following respective terms of office: The one receiv- 
ing the highest number of votes three years; the one receiving the next highest 
number of votes, two years; and the third member one year. Said commis- 
sioners so elected shall hold office for said respective terms and until their 
successors are elected and qualified. Said board shall cause a copy of the order 
entered of record duly signed to be filed in the office of the secretary of state, 
and from and after the date of such filing said organization shall be deemed 
complete, and the members of said board of commissioners so chosen at such 
election, before entering upon the discharge of their duties shall qualify as 
county commissioners are required to qualify, and to enter into a bond payable 
to the state of Washington for the benefit of said district with two or more sure- 
ties in the penal sum of not less than one thousand ($1,000) dollars nor more 
than five thousand ($5,000) dollars, conditioned for the faithful performance 
of their duties as commercial waterway commissioners, to be approved by the 
board of county commissioners and to be filed with the county clerk of the 
county in which said district is situated. The members of each successive 
board of commercial waterway commissioners, whether elected or appointed, 
shall before entering upon their duties take an oath and enter into a bond, 
as herein provided, and after being approved by the board of county com- 
missioners shall be filed in the office of the county clerk of the county in which 
said district is situated. [L. 11, p. 17, § 5; L. 13, p. 115, § 1.] 


§ 8171a. General Elections, Time and Manner of Holding—Judges, eto. 
A general election for the election of one member of said board of com- 
mercial waterway commissioners for such district shall be held upon the first 
Tuesday after the first Monday in December of each year after the year in 
which said district shall have been established and organized, and the term 
of office of the persons elected thereat shall begin the second Monday of the 
following January: Provided, That in case of districts heretofore organized 
an entire board of commissioners shall be elected at the first election to be 
held hereunder, whose terms of office shall be one, two and three years respec- 
tively from said second Monday in January following, in accordance with the 
respective number of votes received by said three persons as provided in section 
8170a for original elections. Said elections shall be held in accordance with 
the school laws of the state of Washington. No official ballot shall be required 
at the first or any subsequent election, and the law known as the direct pri- 
mary law of this state shall have no application to the election held under this 
act, and the expense thereof shall be defrayed by said district, and the judges, 
clerks, and inspectors of said election shall each receive as compensation for 
the services rendered at such election the sum of three ($3.00) dollars per day; 
Provided, That at least thirty days’ notice immediately preceding any such 
general election shall be given thereof by the board of commissioners of such 
commercial waterway district by posting the same in four public places within 
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the said district. Said notice shall designate the voting places and contain 
the names of two electors of said district for each of said voting places as 
judges of said election, and the name of one elector of said district, for each 
of said voting places as inspector thereof, the same to be chosen by said board 
of commissioners. Said board of commissioners shall act as a canvassing 
board to canvass the votes of each election, and they shall meet the day fol- 
lowing such election and canvass said votes and declare the result thereof and 
issue certificates of election. [L. 11, p. 18, § 6; L. 13, p. 116, § 2.] 


§ 8172a. Powers of Commissioners—Acquisition of Rights of Way, etc. 

Any commercial waterway district organized or validated under the pro- 
visions of this act, or attempted to be organized under the provisions of any 
previous act and validated under the provisions of any other act, shall have 
the following powers and authority: 

(a) The right of eminent domain, with power by al through its board 
of commissioners to cause to be condemned and appropriated private property 
for the use of said organization in the construction and maintenance of & 
system of commercial waterways and make just compensation therefor: Pro- 
vided, That the property of private corporations may be subjected to the same 
rights of eminent domain as that of private individuals: Provided further, 
That the said board of commissioners shall have the power to acquire by pur- 
chase all the property necessary to make the improvements herein provided 
for. 

(b) Said board of commissioners herein provided shall have the right, 
power and authority to straighten, widen, deepen and improve any and all 
rivers, watercourses, streams, whether navigable or otherwise, flowing through 
or located within the boundaries of said district. 

(e) To construct all needed and auxiliary ditches, canals, flumes, locks, 
dikes, and all other artificial appliances in the construction of a commercial 
waterway system, and which may be necessary or advisable to protect the land 
in any commercial waterway district, from overflow, or to assist and become 
necessary in the preservation and maintenance of such commercial waterway 
system. 

(d) In the accomplishment of the foregoing objects, the commissioners of 
such waterway district are hereby given the right, power and authority by 
purchase or the exercise of the power and authority of eminent domain, or 
otherwise, to acquire all necessary and needed rights of way in the straighten- 
ing, deepening, or widening, or otherwise improving of such rivers, water- 
courses or streams, and such auxiliary ditches, canals, flumes and dikes herein 
above mentioned, and when so acquired shall have and are hereby given the 
right, power and authority by and with the consent and approval of the United 
States government in cases where such consent is necessary, to divert, alter 
and change the bed or course of or otherwise improve any such river, water- 
course or stream aforesaid, or to deepen, widen and straighten the same: 
Provided, That such diversion, alteration or change shall not be had without 
payment of compensation or damages for any property rights, riparian or 
otherwise, that may be taken or damaged thereby. 

(e) The right, power and authority to acquire the necessary and needed 
rights of way for any and all purposes created by this act may be acquired by 
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the commissioners of any waterway district over and across or upon any land 
or interest therein of the state of Washington, or any county of this state, and 
streets, alleys, and avenues, or public places of any city, town or municipal 
corporation of this state: Provided, however, That the construction of such 
commercial waterway or commercial waterways shall not have the effect of 
impairing any right, power or authority now existing on the part of any city 
or town to construct in, upon, underneath, above or across such commercial 
waterway or commercial waterways, sewers, water pipes, mains, the granting 
of any franchise thereon, or improve by the way of planking, replanking, pav- 
ing, repaving or any other power, right and authority which, but for this act, 
such city or town would have in or to such street, avenue, alley or public 
place, except, however, that such right, power and authority on behalf of such 
city or town shall not be exercised either by such city or town or by 
any person or persons, firms or corporations, to whom it might grant any 
right or franchise which will materially impair the efficiency of said com- 
mercial waterway or commercial waterways. The provisions of this section 
as regards such system of commercial waterway or commercial waterways, to 
be constructed within the boundaries of any incorporated city or town, shall 
apply to the extension or enlargement of any commercial waterway or com- 
mercial waterways already existing upon, over and across any street, avenue, 
alley or public place of any city or town, as well as the original construction 
thereof. [L. 11, p. 19, § 7.] 


§ 8173a. State’s Interest in Shore Lands Vested in District—Disposal. 

All the right, title and interest of the state of Washington in and to so 
much of the beds and shores of any navigable river, stream, waterway or 
watercourse located within the boundaries of any commercial waterway dis- 
trict up to and including the line of ordinary high tide in waters where the 
tide ebbs and flows and up to and including the line of ordinary high water 
within the banks of any navigable rivers and lakes, to the extent that the 
same, under any proceedings to be had under this act, shall cease to become 
part of such river, stream, waterway or watercourse by reason of the diversion 
of such river, stream, waterway or watercourse, under any proceedings had 
under this act, are hereby given and granted and vested in the respective 
commercial waterway districts now existing, or hereafter to be formed, and the 
commissioners of such respective commercial waterway districts are hereby 
given the right, power and authority to sell such beds and shores in such man- 
ner and upon such notice and proceedings as govern, under the existing laws 
of the state, the board of county commissioners in the sale and disposition of 
any real estate belonging to the counties of this state. The proceeds of such 
sales are to be used for the benefit of such commercial waterway districts, and 
the payment of any expenses connected with the construction of such com- 
mercial waterways or maintenance thereof: Provided, however, That the com- 
missioners of such commercial waterway district may, in their discretion, 
exchange such abandoned beds and shores, for other property needed in the 
straightening, deepening or widening of such rivers, watercourses or streams, 
and which exchange may be made upon such terms and conditions and in such 
areas as, in the discretion of such commissioners, they may deem advisable 
and for the best interests of such commercial waterway district without any 
notice or other formality or proceedings whatever. [L. 11, p. 21, § 8.] 
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§ 8173-1. Lowering of Shore Lines—Water Line to be Boundary—Title. 

In every case where the state of Washington has heretofore sold to any 
purchaser from the state any second class shore lands bordering upon navi- 
gable waters of this state by description wherein the water boundary of the 
land so purchased is not defined, such water boundary shall be held and is 
hereby declared to be the line of ordinary navigation in such water; and 
whenever such waters have heretofore been or shall hereafter be lowered by 
any action done or authorized either by the state of Washington or the 
United States such water boundary shall thereafter be held and is hereby 
declared to be the line of ordinary navigation as the same shall be found in 
such waters after such lowering, and there is hereby granted and confirmed 
to every such purchaser, his heirs and assigns, all such lands: Provided, how- 
ever, That this act shall not apply to such portions of such second class shore 
Jands which shall as hereinafter provided be selected by the commissioner of 
public lands of the state of Washington for harbor areas, slips, docks, wharves, 
warehouses, streets, avenues, parkways and boulevards, alleys, or other public 
purposes: Provided, further, That all shore lands and the bed of Lake Wash- 
ington from the southerly margin of the plat of Lake Washington shore lands 
southerly along the westerly shore of said lake to a line three hundred feet 
south of and parallel with the east and west center line of section 35, town- 
ship 24 north, range 4 east, W. M., are hereby reserved for public uses and 
are hereby granted and donated to the city of Seattle for public park, park- 
way and boulevard purposes, and as a part of its public park, parkway and 
boulevard system and any diversion or attempted diversion of such lands so 
donated from such purposes shall cause the title to said lands to revert to the 
state. [L. 13, p. 667, § 1.] 


§ 8173-2. Commissioner of Public Lands to Survey and Select Dock Sites, 
etc.—Title of Streets. . 

Within twelve months after the taking effect of this act it shall be 
the duty of the commissioner of public lands to survey such second class shore 
lands and in platting such survey to designate thereon as selected for public 
use all of such shore lands as in the opinion of said commissioner of public 
lands is available, convenient or necessary to be selected for the use of the 
public as harbor areas and sites for slips, docks, wharves, warehouses, streets, 
avenues, parkways and boulevards, alleys and other public purposes. Upon 
the filing of such plat in the office of the commissioner of public lands, the 
title to all harbor area so selected shall remain in the state, the title to all 
selections for streets, avenues and alleys shall vest in any city or town within 
the corporate limits of which they may be then situate, otherwise in the county 
in which situate, the title to and control of any lands so selected and desig- 
nated upon such plat for parkway and boulevard purposes shall, if the same 
lie outside of the corporate limits of any city or town and if the same form a 
part of the general parkway and boulevard system of a city of the first class, 
be in such city, the title to all selections for commercial waterway district 
purposes shall vest in the commercial waterway district in which situate, or 
for which selected, and the title to all selections for slips, docks, wharves, ware- 
houses and other public purposes shall vest in the port district if they be 
situate in a port district, otherwise in the county in which situate. [L. 13, 
p. 668, § 2.] 
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§ 8174a. State, Counties and Cities may Sign Petition—Appropriations. 

(a) Whenever the county owns any lands situated within the boundaries 
of the proposed commercial waterway district, the county auditor, when so 
directed by the board of county commissioners of the county in which such 
lands are situated, is hereby authorized to sign the petition praying for the 
formation of such commercial waterway districts for and on behalf and as the 
act and deed of such county, and when so signed the same shall be considered 
in determining the question of majority signature in the area of the land to 
the petition for a formation of such district. 

(b) Whenever any city or town owns any land situated within the bound- 
aries of a proposed commercial waterway district, the city comptroller, when 
so directed by the council of said city or town in which such lands are sit- 
uated, is hereby authorized to sign the petition praying for the formation of 
such commercial waterway districts for and on behalf and as the act and deed of 
such city or town, and when so signed the same shall be considered in deter- 
mining the question of majority signature in the area of land to the petition 
for the formation of such district. 

(c) Whenever the state of Washington owns any land situated within the 
boundaries of the proposed commercial waterway district the commissioner 
of public lands of the state of Washington, when so directed by the board of 
said land commissioners of said state, is hereby authorized to sign the petition 
praying for the formation of such commercial waterway district for and on 
behalf and as the act and deed of such state, and when so signed the same shall 
be considered in determining the question of majority signature in the area 
of the land to the petition for the formation of such district. 

(d) Whenever any highway, roads or bridges are maintained by the county 
in which a commercial waterway district may be established, as herein pro- 
vided, and it shall appear that the construction and maintenance of such 
commercial waterway system will be beneficial to such highways, roads, and 
bridges or which will be beneficial to such highways, roads and bridges as 
may hereafter be constructed or maintained by the county in which such 
system of commercial waterways is situated, then the board of county com- 
missioners of such county may, and it shall be the duty of such board to 
appropriate to such commercial waterway district an amount of money suf- 
ficient to pay the proportionate share of such county in accordance with the 
benefits received or to be received; whenever it may appear to the board of 
county commissioners of any county that any improvements made or to be 
made in any commercial waterway district under the provisions of this act 
shall, on account of the health of the people of the county, be beneficial in 
respect thereto, the board of county commissioners may make an appropria- 
tion of money to such commercial waterway district in such an amount to 
such board as may seem proper. 

(e) Whenever it shall appear to the city or town council of any incor- 
porated city or town, not included or wholly or partly included within the 
limits of any commercial waterway district that the construction and main- 
tenance of such commercial waterway system will be of special commercial 
benefit and will be beneficial to the health and sanitation of the inhabitants 
of such incorporated city or town and to the general welfare of the said city 
or town, then the said city or town council is hereby empowered and authorized 
to appropriate such amount of money out of the general funds of the said 

848 


NAVIGATION. §§ 8174a—8176a 


city or town as may to the said city or town council seem proper and just 
to such commercial waterway system, or the city or town council may for 
such purpose levy an assessment upon all the property in said city and town 
subject to taxation by said city or town, which shall not exceed one-half mill 
for each dollar of property. 

(£) Public highways, streets and alleys shall not be considered in comput- 
ing the area of said district. [L. 11, p. 22, § 9.] 


§ 8175a. Board of Commissioners, Powers and Duties of—Vacancies. 

Said board of commercial waterway commissioners hereinbefore pro- 
vided for shall have the exclusive charge of the construction and mainte- 
nance of all commercial waterways or commercial waterway systems which 
may be constructed within the said district, andi shall be the executive officers 
thereof, with full power to bind said district by their acts in the performance 
of their duties as provided by law. In case of vacancy or vacancies occur- 
ring in said board by the death, failure to elect, failure to qualify, resigna- 
tion, such vacancy or vacancies shall be filled at once from the freeholders 
and qualified electors of said district by the judge of the superior court of 
said county, and said appointee shall serve until the next annual election 
and until his successor is elected and qualified: Provided, That in counties 
where there may be more than one superior judge, the judge eldest in age 
shall make such appointment. [L. 11, p. 24, §10; L. 13, p. 117, 8 3.] 


§ 8178 a. Petition for Construction, Contents — Parties. 

Whenever it is desired to prosecute the construction of a system of 
waterways within said district, said district, by and through its board of 
commissioners, shall file a petition in the superior court of the county in 
which said district is located, setting forth therein the route or routes over 
which the same is to be constructed, with a reasonably accurate description 
thereof, together with the estimated cost of such proposed improvement, 
showing therein the names of the land owners whose lands are to be bene- 
fited by such proposed improvement, the description of the land owned by 
each such land owner, and the maximum amount of benefits to be derived 
by each such lot, tract or parcel of land set forth therein from the construc- 
tion of said proposed improvement, and that the same will be conducive to 
the public health, sanitation, convenience and welfare and increase the value 
of all of said property for purposes of public revenue. Said petition shall 
further set forth a reasonably accurate description of the tracts or parcels 
of land or property which will be taken or damaged by said improvement, 
and the names of the owners and occupants thereof, and all persons having 
any interest therein so far as known to the officers filing the petition or 
appearing from the records in the office of the county auditor, the total 
amount of land necessary to be taken therefor, and an estimate of the value 
of said land so sought to be taken. The said petition shall set forth as 
defendants therein all persons or corporations whose lands would be benefited 
by said improvement, or whose lands are sought to be appropriated for said 
improvement, or whose lands will be damaged thereby, or who have any 
interest in any of said lands or property as mortgagee, or otherwise appear- 
ing on the records of the county auditor’s office. Said petition shall also 
set forth that said proposed system of waterways is necessary, and that all 
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lands sought to be appropriated for rights of way or other purposes are 
necessary to be used in the construction and maintenance of said improve- 
ment. [L. 11, p. 24, §11.] 


§ 8177a. Board may Employ Engineers, Surveyors, etc. 

In the preparation of the facts and data to be inserted in said petition 
and filed therewith for the purpose of presenting the matter to the said 
superior court, or any other time, the said board of commissioners of said 
commercial waterway district may employ one or more good and competent 
engineers, surveyors and draftsmen to assist them in compiling data required 
to be presented to the court with said petition as hereinbefore provided, 
and such legal and other assistance as may be necessary, with full power to 
bind said district for the compensation of such assistance or employees 
employed by them, and such services shall be taxed as costs in the suit. 
[L. 11, p. 25, § 12.] 


§ 8177-1. Summons— Service — Proof. 

A summons stating briefly the objects of the petition and containing a 
description of the land, real estate, premises or property sought to be appro- 
priated or damaged, and those which it is claimed to be benefited by such 
improvement, and stating the court wherein said petition is filed, the date 
of the filing thereof and when the defendants are required to appear (which 
shall be ten days, exclusive of the day of service, if served within the county 
in which the petition is pending, and if in any other county, then twenty 
days after such service, and if served by publication, then within thirty days 
from the date of the first publication), shall be served on each and every 
person named therein as owner, encumbrancer, tenant or otherwise interested 
therein. Said summons must be subscribed by the commissioners, or their 
attorney, running in the name of the state of Washington and directed to 
the defendants; and service thereof shall be made by delivering a copy of 
such summons to each of the persons or parties so named therein, if a resi- 
dent of the state, or in case of the absence of such person or party from his 
or her usual place of abode, by leaving a copy of such notice at his or her 
usual place of abode, or in case of a foreign corporation, at its principal 
place of business in this state, with some person more than sixteen years of 
age; in case of domestic corporations, said service shall be made upon the 
president, secretary or other director or trustee for such corporation; in case 
of minors, on their guardians; or in case no guardian shall have been ap- 
pointed, then on the person who has the care and custody of such minor; 
in case of idiots, lunatics or insane persons, on their guardian; or in case 
no guardian shall have been appointed, then on the person in whose care 


or charge they are found. In case the land, real estate, premises or other 


property sought to be appropriated or damaged, or which it is claimed will 
be benefited by such improvement, is state, tide, school or county land, the 
summons shall be served on the auditor of the county in which the land, 
real estate, premises or other property sought to be appropriated or dam- 
aged, or which it is claimed will be benefited, 1s situated. In all cases where 
the owner or person claiming an interest in such real or other property is 
a nonresident of this state, or where the residence of such owner or person 
is unknown, an affidavit of one or more of the commissioners of said district 
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shall be filed that such owner or person is a nonresident of this state, or 
that after diligent inquiry his residence is unknown or cannot be ascertained 
by such deponent, service muy be made by publication thereof in a news- 
paper published in the county where such lands are situated, once a week 
for three successive weeks; and in case no newspaper is published in such 
county, then such publication may be had in a newspaper published in the 
county nearest to the county in which lies the land sought to be appropriated 
or damaged, or which it is claimed will be benefited by said improvement. 
Such publication shall be deemed service upon each nonresident person or 
person whose residence is unknown. Such summons may be served by any 
competent person over twenty-one years of age. Due proof of service of 
such summons by affidavit of publication shall be filed with the clerk of such 
court before the court shall proceed to hear the matter. Want of service of 
such notice shall render the subsequent proceedings void as to the person not 
served; but all persons or parties having been served with summons as herein 
provided, either by publication or otherwise, shall be bound by the subse- 
quent proceedings. In all cases not otherwise provided for service of notice, 
order and other papers in the proceedings authorized by this chapter may 
be made as the superior court, or the judge thereof, may direct: Provided, 
That personal service upon any party outside of the state shall be of like 
effect as service by publication. [L. 11, p. 25, §13.] 


§ 8177-2. Defendants may Appear for Hearing. 

Any or all of said defendants may appear jointly or separately at the 
time and place appointed for hearing said petition, or to which the same may 
have been adjourned. If the court or judge thereof shall have satisfactory 
proof that all of the defendants in said action have been duly served with 
said summons, as above provided, and shall be fully satisfied by competent 
proof that said improvement is practicable and conducive to the public 
health, sanitation, welfare and convenience, and will increase the value of 
said lands for the purpose of public revenue, and that the contemplated 
use for which the land, real estate, premises or other property sought to be 
appropriated is really a public use, and that the land, real estate, premises 
or other property sought to be appropriated are required and necessary for 
the establishment of said improvement, the court or judge thereof shall 
cause a jury of twelve qualified persons to be impaneled to fix the compensa- 
tion and to assess the damages and benefits, as herein provided, if in attend- 
ance upon his court, unless a jury is waived; and if not he may, if satisfied 
that the public interests require the immediate construction of said improve- 
ment, direct the sheriff of his county to summons from the citizens of the 
county in which the petition is filed as many qualified persons as may be 
necessary in order to form a jury of twelve persons, unless a jury be waived. 
If necessary, to complete the jury in any case, the sheriff, under the direc- 
tions of the court or the judge thereof, shall summons as many qualified 
persons as may be required to complete the jury from the citizens of the 
county in which the petition is filed. In case a special Jury is summoned 
the cost thereof shall be taxed as part of the cost in the proceedings and paid 
by the district seeking to appropriate said land, the same as other costs in 
the case: and no person shall be competent as a juror who is a resident 
of, or land owner in, the district seeking to appropriate said land. The 
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jurors at such trial shall make in each case a separate assessment of dam- 
ages which shall result to any person, corporation or company, or to the 
state, by reason of the appropriation and use of such land, real estate, 
premises or other property for said improvement and shall ascertain, deter- 
mine and award the amount of damages to be paid to said owner or owners, 
respectively, and to all tenants, encumbrancers and others interested, for the 
taking or injuriously affecting such land, real estate, premises or other 
property for the establishment of said improvement; and shall further find 
a maximum amount of benefits per acre or per lot or tract to be derived by 
each of the land owners. And upon a return of the verdict into court the 
same shall be reported as in other cases; whereupon, a decree shall be entered 
in accordance with the verdict so rendered, setting forth all the facts found 
by the jury, and decreeing that said property be appropriated, and direct- 
ing the commissioners of the district to draw their warrant on the county 
treasurer for the amount awarded by the jury to each person for damages 
sustained by reason of the establishment of said improvement, payable out 
of the funds of said district. [L. 11, p. 27, § 14.] 


tions 8185a and 8186a, providing for 


Under this section, providing for the 
bringing in persons not served and for sub- 


establishment of a commercial waterway 


district when the court shall have satis- 
factory proof that all of the defendants 
have been served, failure to serve all of 
the defendants does not vitiate the pro- 
ceedings as to defendants already duly 
served, in view of the provision that want 
of service shall render the proceedings 
void as to the parties not served, but that 
all persons served shall be bound, and sec- 


sequent trials in such cases: State ex rel. 
Puget Mill Co. v. Superior Court, 68 Wash. 
425, 123 Pac. 791. 

As to what service upon joint debtors 
is sufficient to constitute due process, see 
note in 50 L. R. A. 595. 

As to sufficiency of service upon single 
partner in action against partnership, see 
note in 20 Ann. Cas. 1238. 


§ 818la. Procedure as to Parties Claiming Interest in Property Damaged. 

Such jury shall also ascertain the just compensation to be paid to any 
person claiming an interest in any lot, parcel of land or property which may 
be taken or damaged by such improvement, whether or not such person’s 
name or such lot, parcel of land or other property is mentioned or described 
in such petition: Provided, Such person shall first be admitted as a party 
defendant to said suit by such court and shall file a statement of his interest 
in and description of the lot, parcel of land or other property in respect to 
which he claims compensation. [L. 11, p. 29, §15.] 


§ 8182a. View by Jury. 

The court may, upon the motion of such district or of any defendant, 
direct that said jury (under the charge of any officer of the court and accom- 
panied by such person or persons as may be appointed by the court to point 
out the property sought to be taken or damaged) shall view the lands and 
property affected by said improvement. [L. 11, p. 29, 8 16.] 


§ 8183a. Buildings — Assessment, and Measure, of Damages. 

If there be any building standing, in whole or in part, upon any land to 
be taken, the jury shall add to their finding of the value of the land taken 
the damages to said building. If the entire building is taken, or if the 
building is damaged so that it cannot be readjusted to the premises, then 
the measure of damages shall be the fair market value of the building. If 
part of the building is taken or damaged and the building can be readjusted 
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or replaced on the part of the land remaining, then the measure of damages 
shall be the cost of readjusting or moving the building, or the part thereof 
left, together with the depreciation in the market value of said building by 
reason of said readjustment or moving. [L. 11, p. 29, §17.] 


§ 8184a. Separate Findings as to Several Interests—Adverse Claimants. 

If the land and buildings belong to different parties, or if the title to 
the property be divided into different interests by lease or otherwise, the 
damages done to each of such interests may be separately found by the jury 
on the request of any party. In making such findings, the jury shall first 
find and set forth in their verdict the total amount of the damage to said 
land and buildings and all premises therein, estimating the same as an entire 
estate and as if the same were the sole property of one owner in fee simple; 
and they shall then apportion the damages so found among the several par- 
ties entitled to the same, in proportion to their several interests and claims 
and the damages sustained by them respectively, and set forth such appor- 
tionment in their verdict. No delay in ascertaining the amount of compensa- 
tion shall be occasioned by any doubt or contest which may arise as to 
the ownership of the property, or any part thereof, or as to the extent of 
the interest of any defendant in the property to be taken or damaged, but 
in such case the jury shall ascertain the entire compensation or damage that 
should be paid for the property and the entire interests of all the parties 
therein, and the court may thereafter require adverse claimants to inter- 
plead, so as to fully determine their rights and interests in the compensa- 
tion so ascertained. And the court may make such order as may be neces- 
sary in regard to the deposit or payment of such compensation. [L. 11, 
p. 30, § 18.) 


§ 8184-1. Providing for Omission—Levy. | 

If the board of waterway commissioners shall, at any time, discover that 
any lands within said district will be benefited by the waterway system, and 
the same were by mistake, inadvertence or other cause omitted from the 
assessment of benefits as provided for herein, or which were omitted for the 
reason that they were not at the time of assessing the benefits provided for 
herein, for any cause, subject to a legal assessment, said commissioners shall 
file a petition in the superior court in the original cause setting forth the 
facts of such benefits, describing the lands omitted, the reason the same were 
omitted in said original proceedings and giving the names of the owners or 
reputed owners thereof and praying that said original cause, as to such lands, 
be opened up for further proceedings for the assessment of the alleged bene- 
fits, and upon the filing of said petition summons shall issue thereon and be 
served on the defendants named in said petition the same as summons is 
served and issued in original proceedings, and the jury, in assessing the 
benefits, shall take into consideration the length of time said lands are to 
receive the benefits from said improvement and its future maintenance, 
estimating said time from the date when said lands first became legally 
assessable, which date must be found by the jury in their verdict as to each 
tract or parcel found to be benefited: Provided, That a Jury may be waived 
as in other proceedings herein: And provided, further, That in case the 
expense and the cost of the improvements has been paid for by assessments 
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levied against the land assessed in the original proceedings before the lands 
provided for in this section are assessed, as provided herein, then, in such 
case, the assessments levied from time to time on said last-mentioned land 
shall be paid into the maintenance fund of said district. [L. 11, p. 30, §19.] 


§ 8184-2. Appeal to Supreme Court. 

Every person or corporation feeling himself or itself aggrieved by any 
judgment for damages or compensation or any assessment of benefits pro- 
vided in this act, may appeal to the supreme court of the state within thirty 
days after the entry of the judgment, and such appeal shall bring before 
the supreme court the propriety and justness of the amount of compensation 
or damages or assessment of benefits in respect to the parties to the appeal. 
Upon such appeal no bonds shall be required and no stay shall be allowed. 
[L. 11, p. 31, § 20.] 


§ 8185a. Procedure—Judgment—New Trial, Parties not Served. 

Upon the return of the verdict the proceedings of the court regarding 
new trial and the entry of Judgment thereon shall be the same as in other 
civil actions, and the judgment shall be such as the nature of the case shall 
require. The court shall continue or adjourn the case from time to time as 
to all occupants and owners named in such petition who shall not have been 
served with process or brought in by publication, and new summons may 
issue or new publication may be made at any time; and upon such occupants 
or owners being brought in, the court shall impanel a jury to ascertain the 
compensation so to be made to such defendant or defendants for property 
taken or damaged, and to ascertain and determine the maximum benefits 
recelved by any such property, and like proceedings shall be had for such 
purpose as herein provided. [L. 11, p. 31, § 21.] 


§ 8186a. Change in Ownership—Procedure. 

The court shall have power at any time, upon proof that any such owner 
or Owners named in such petition who has not been served with process has 
ceased to be such owner or owners since the filing of such petition, to impanel 
a jury unless a jury be waived, and ascertain the just compensation to be 
made for the property, or the damages thereto or benefits received by said 
property which has been owned by the person or persons so ceasing to own 
the same, and the court may, upon any finding or findings of any jury or 
juries, or at any time during the course of such proceedings enter such order. 
[L. 11, p. 32, § 22.] 


§ 8187a. Infants, Insane, etc., Guardian ad Litem for. 

When it shall appear from the said petition or otherwise, at anv time 
during the proceedings upon such petition, that any infant or insane or 
incompetent person is interested in any property that is to be taken or dam- 
aged, or benefited, the court shall appoint a guardian ad litem for such infant 
or insane or incompetent person to appear and defend him, her or them, and 
the court shall make such order or decree as it shall deem proper to protect 
and secure the interest of such infant or insane or incompetent person in such 
property or the compensation which shall be awarded therefor and benefits 
to be assessed. [L. 11, p. 32, § 23.] 
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§ 8188a. Finality and Conclusiveness of Judgment—Oosts—Appeal. 

Any final judgment or judgments rendered by said court upon any find- 
ing or findings of any jury or juries, or upon any finding or findings of the 
court in case a jury be waived, shall be lawful and sufficient condemnation 
of the land or property to be taken, or of the right to damage the same in 
the manner proposed, upon the payment of the amount of such findings 
and all costs, which shall be taxed as in other civil cases: Provided, That 
in any case defendant recovers no damages, no costs shall be taxed. Such 
judgment or judgments shall be final and conclusive as to the damages caused 
by such improvement, and as to the compensation to be allowed for prop- 
erty taken, unless appealed from, and no appeal from the same shall delay 
proceedings, if such district shall pay into court for the owners and parties 
interested, as directed by the court, the amount of the judgment and costs, 
and such districts, after making such payment into court, shall be liable 
to such owner or owners or parties interested for the payment of any fur- 
ther compensation or damages which may at any time be finally awarded 
to such parties so appealing in said proceeding, and his or her costs, and 
shall pay the same on the rendition of judgment therefor and abide any 
rule or order of the court in relation to the matter in controversy. In case 
of an appeal to the supreme court of the state by any party to the proceed- 
ings, the money so paid into the superior court by such district, as aforesaid, 
shall remain in the custody of said superior court until the final determina- 
tion of the proceedings. If the owner of the land, real estate, premises, or 
other property accepts the sum awarded by the jury or the court, he shall 
be deemed thereby to have waived conclusively an appeal to the supreme 
court and final judgment may be rendered in the superior court as in other 
cases. [L. 11, p. 32, 8 24.] 


§ 8189 a. Title Vests upon Payment of Judgment into Court. 

The court, upon proof that just compensation so found by the jury, or 
by the court in case the jury is waived, together with the costs, has been 
paid to the person entitled thereto, or has been paid into court as directed 
by the court, shall enter an order that the district shall have the mght at 
any time thereafter to take possession of or damage the property in respect 
to which such compensation shall have been so paid or paid into court as 
aforesaid, and thereupon the title to any property so taken shall be vested in 
fee simple in such district. [L. 11, p. 33, § 25.] 


§ 8190a. Dismissal When Damages and Costs Exceed Benefits. 

In case the damages or amount of compensation for such property, 
together with the estimated costs of the improvement, amount to more than 
the maximum amount of benefits which will be derived from said improve- 
ment, or, if said improvement is not practicable, or will not be conducive to 
the public health, sanitation, welfare and convenience, or will not increase 
the public revenue, the court shall dismiss such proceedings, and in such case 
a judgment shall be rendered for the costs of said proceedings against said 
district, and no further proceedings shall be had or done therein; and upon 
the payment of the costs, said organization shall be dissolved by decree of 
said court. [L. 11, p. 34, § 26.] 
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§ 8191a. Conflicting Olaims to Money Paid into Court—Procedure. 

Any person or corporation claiming to be entitled to any money ordered 
paid by the court, as provided in this chapter, may apply to the court there- 
for, and upon furnishing evidence satisfactory to the court that he is entitled 
to the same, the court shall make an order directing the payment of such 
claimant of the portion of such money as he or it may be found entitled to; 
but if, upon application, the court or judge thereof shall decide that the 
title to the land, real estate or premises specified in the application of such 
claimant is in such condition as to require that an action be commenced to 
determine the title of claimants thereto, it shall refuse such order until such 
action is commenced and the conflicting claims to such land, real estate or 
premises be determined according to law. [L. 11, p. 34, § 27.] 


§ 8192a. Collection of Assessments—Extension on Tax-rolls. 

Upon the entry of the judgment, the clerk of said court shall immediately 
prepare a transcript which shall contain a list of the names of all persons 
and corporations benefited by said improvement and the amount of benefit 
derived by each, respectively, amd shall duly certify the same, together with 
a list of the lands benefited by such improvement belonging to each person 
and corporation, and shall file the same with the auditor of the county for 
convenience of reference; and from and after the entry of such judgment 
in the office of the clerk of the court in which the same is rendered, all the 
lands included in the list of lands benefited by such improvement shall stand 
charged with the entire cost and expense of said improvement and the other 
costs, expenses and charges provided for by this act, not exceeding with 
respect to any lot or tract of land (so far as concerns the original cost) the 
maximum amount stated or declared in such judgment to be the maximum 
amount of benefits to be derived by such lot or tract of land or the owners 
thereof, and all such lands shall thereafter be subject to the assessments to 
be levied by the board of commissioners for said purposes, which assessments 
shall be levied pro rata in proportion to the maximum amount of benefits as 
to each lot or tract of land as stated or declared in such judgment. All 
assessments shall be levied from time to time by the board of commissioners 
by written notice to be addressed to and served on the county assessor of the 
county, which notice shall be so served on the county assessor on or before 
the first day of November in each year, or as soon thereafter as practicable, 
and such assessments shall be levied against and apportioned to the lands 
in such district benefited by said improvement in proportion to the maximum 
benefits originally determined by the judgment of the court and such assess- 
ments shall fall due during the then ensuing calendar year at the time of the 
falling due of general taxes, and the amount so designated shall be added 
by the county assessor to the general taxes of each person or corporation, and 
to the general taxes against each lot or tract of land or other property, ac- 
cording to such notice, and the several amounts thereof shall be placed upon 
the general tax-rolls in the office of the county assessor and shall be deemed 
for all purposes a part of the general taxes, and shall constitute liens against 
each such lot or tract of land of equal rank with state, county and city 
taxes and shall have the same priority over all other liens as state, county and 
city taxes have, and shall be subject to the same interest and penalties in 
case of delinquency as in case.of general taxes, and for all purposes of 

856 


NAVIGATION. $§ 8192a, 81923 


delinquency, certificates of delinquency, foreclosure and other proceedings 
leading up to final payment, enforcement and collection, such assessments 
shall be deemed a part of the general taxes as aforesaid. The amount of 
the assessment levied by the commissioners during any one year shall not 
exceed twenty-five per cent of the amount estimated by the board of com- 
missioners to be necessary to pay the costs of the proceedings and the estab- 
lishment of said district and waterway system, and the cost of construction 
of said work: Provided, That this limitation shall not apply to assessments 
levied to pay the principal or interest of any bonds issued under authority 
of this act, or levied for maintenance charges as provided by section 8197a. 
And provided further, That where the amount realized from the original 
assessment shall not prove sufficient to complete the original plans and specifi- 
cations of any waterway system, alterations, extensions or changes therein 
for which the said original assessment was made, the board of commissioners 
of said district shall make such further assessment as may be necessary to 
complete said system according to the original plans and specifications, which 
assessment shall be made and collected in the manner provided herein for 
the original assessment. This amendment shall not be construed to impair 
or prejudice any proceedings had or taken by any commercial waterway 
district prior to this amendment under the act hereby amended or any other 
act relating to commercial waterway districts, but all such proceedings may 
be continued and carried out under the provisions of this act as hereby 
amended the same as if originally commenced under the provisions of this 
act as hereby amended. All proceedings, acts and things which may hereto- 
fore have been had or done or attempted to be had or done under the pro- 
visions of the act hereby amended or any other act of the legislature relating 
to commercial waterways shall be considered and deemed a full compliance 
with the provisions of this amendatory act with reference thereto. And in 
all cases where any county assessor has prior to this amendment entered upon 
any county tax-rolls by direction of the board of commissioners of any such 
district an assessment ordered by them and made pro rata in proportion 
to the several amounts fixed in any such court Judgment as the respective 
maximum amounts of benefits to be derived by each lot or tract of land, 
notwithstanding that the provisions of this section or of the other sections 
of the act of which this act is amendatory have not been strictly pursued, 
nevertheless the said entries upon said tax-rolls be and the same are hereby 
validated and confirmed and given the same effect in all respects as if the 
said amounts had been entered upon such tax-rolls strictly in accordance with 
the provisions of the law then existing, and all such assessments shall be 
treated as if levied under the provisions of said act as hereby amended. 
[L. 11, p. 34, § 28; L. 13, p. 118, § 4.] 


§ 8193a. Dismissal—Levy and Collection of Taxes to Pay Costs. 

In the event of the dismissal of said proceedings and the rendition of 
judgment against said district, as hereinbefore provided, said waterway com- 
missioners shall levy a tax upon all the real estate within said district, taking 
as a basis the last equalized assessment of said real estate for state and 
county purposes, sufficient to pay said judgment and the cost of levying said 
tax, and shall cause said tax-roll to be filed in the office of the clerk of the 
superior court in which such judgment was rendered. If said tax is not 
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paid within sixty days after the filing of said tax-roll, the court shall, upon 
the application of any party interested, direct said real estate to be sold 
m payment of said tax, said sale to be made in the same manner and by the 
same officer as is or may be provided by law for the sale of real estate for 
taxes for general purposes; and the same right of redemption shall exist 
as in the sale of real estate for the payment of taxes for general purposes. 
[L. 11, p. 36, § 29.] 


§ 8194a. Construction—Letting of Contract—Contractor’s Bonds. 

After the filing of said transcript said commissioners of such waterway 
district shall proceed at once in the construction of said improvement, and in 
carrying on said construction or any extensions thereof, they shall have full 
charge and management thereof, shall have the power to employ such assist- 
ance as they may deem necessary and purchase all material and employ all 
labor that may be necessary in the construction and carrying on of the 
work of said improvement; and shall have power to let the whole or any por- 
tion of said work to any responsible contractor which said contract shall be 
let to the lowest responsible bidder after advertising for bids for such work 
in two successive issues of some weekly newspaper printed and published in 
such county, and shall in such case enter into all necessary agreements with 
such contractor that may be necessary in the premises: Provided, That the 
commissioners Of said commercial waterway district may sell or otherwise 
dispose of all excavating material of every kind in such manner and upon 
such terms and conditions as in their discretion they may deem advisable 
and for the best interest of such commercial waterway district without any 
notice or other formalities or proceedings whatever. The proceeds of any 
sales of such excavated material are to be used for the benefit of such com- 
mercial waterway district and the payment of any expense connected with 
the cost of construction or maintenance thereof: Provided further, That in 
case the whole or any portion of said improvement is let to any contractor 
said commissioners shall require said contractor to give a bond in double the 
amount of the contract price of the whole or of such portion of said work 
covered by said contract, with two or more sureties to be approved by the 
board of commissioners of said waterway district and running to said district 
as obligee therein, conditioned for the faithful and accurate performance of 
said contract by said contractor, his executors, administrators or assigns, 
according to the terms and conditions of said agreement, and shall cause said 
contractor to enter into a further or additional bond in the same amount, with 
two or more good and sufficient sureties to be approved by said board of 
commissioners of said waterway districts in the name of said district as 
obligee therein, conditioned that said contractor, his executors, administrators 
or assigns, or subcontractor, his executors, administrators or assigns, per- 
forming the whole or any portion of said work under contract of said original 
contractor, shall pay or cause to be paid all just claims for all persons per- 
forming labor or rendering services in the construction of said work, or fur- 
nishing materials, merchandise or provisions of any kind or character used 
by said contractor or subcontractor, or any employee thereof in the con- 
struction of said improvement: Provided further, That no sureties on said 
last-mentioned bond shall be liable thereon unless the persons or corporation 
performing said labor and furnishing said materials, goods, wares, mer- 
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chandise and provisions, shall, within ninety days after the completion of 
said improvement file their claim, duly verified, that the amount is just and 
due and remains unpaid, with the board of commissioners of said waterway 
district. [L. 11, p. 36, § 30; L. 13, p. 120, § 5.] 


§ 8195a. Changes in Location, System, etc., Procedure to Obtain. 

The work on said improvement shall begin and shall be completed with 
all expedition possible, and said board of commissioners of such waterway 
district, or any contractor thereunder, shall have no power whatever to 
change said route or system of improvement or the manner of doing the 
work therein so as to make any radical changes in said improvement, with- 
out the written consent of all the land owners to be benefited thereby, and 
the land owners which may be damaged thereby. And in case any substan- 
tial changes in said system of improvement or the manner of the con- 
struction thereof shall be deemed necessary by said board of commissioners 
at any time during the progress thereof, and if the written consent to such 
changes cannot be procured from said land owners, then said commissioners, 
for and on behalf of said district, shall file a petition in the superior court 
of the county within which said district is located, setting forth therein the 
changes which they deem necessary to be made in the plan or manner of 
the construction of said improvement, and praying therein to be permitted 
to make such changes, and upon the filing thereof, the commissioners shall 
cause a summons to be served, setting forth the prayer of said petition, which 
summons shall be served in the same manner as the service of summons in 
the case of the original petition, upon all the land owners of or others claim- 
ing any lien or record interest in the lands benefited or damaged by said 
improvement or by said proposed change in said improvement, and any or 
all of said parties so served may appear in said cause and submit their 
objections thereto, and after the time for the appearance of all of said parties 
has expired, the court shall proceed to hear said petition at once without 
further delay, and if it appears during the course of said proceedings that 
the property rights of any of said land owners will be affected by such pro- 
posed change in said improvements, then the court, after having passed 
upon all preliminary questions as in the original proceedings shall cause, 
unless a jury be waived, a jury to be impaneled as in the case of the original 
proceeding for the establishment of said improvements, and upon the final 
hearing of said cause, the jury shall return a verdict finding the amount of 
damages, if any, sustained by all persons and corporations, the same as upon 
the original petition, by reason of such proposed change, and shall readjust 
the amount of benefits claimed to have been increased or diminished by any 
of said land owners by reason of said proposed change in said improve- 
ments, and the proceedings thereafter shall be the same as to rendering judg- 
ment, appeal therefrom, payment of compensation and damages and filing 
of the certificate with the auditor, as hereinbefore provided for in the pro- 
ceedings upon the original petition, and said commissioners shall have a 
right thereafter to proceed with the construction of said improvements ac- 
cording to the changes made therein. [L. 11, p. 37, § 31.] 


§ 8196a. Payments to Contractor—Reserve. 
During the construction of said improvement said commissioners shall 
have the right to allow payment thereof, in installments as the work pro- 
859 


§§ 8196a—8199a GENERAL STATUTES. 


gresses, in proportion to the amount of work completed: Provided, That no 
allowance or payment shall be made for said work to any contractor or sub- 
contractor to exceed seventy-five per cent of the proportionate amount of the 
work completed by such contractor or subcontractor, and twenty-five per 
cent of the contract price shall be reserved at all times by said board of 
commissioners until said work is wholly completed, and shall not be paid 
upon the completion of said work until ninety days have expired for the 
presentation of all claims for labor performed and materials, goods, wares, 
merchandise and provisions furnished or used in the construction of said 
improvements; and upon the completion of said work and the payment of 
all claims hereinbefore provided for according to the terms and conditions 
of said contract, said commissioners shall accept said improvement and pay 
the contract price therefor. [L. 11, p. 39, 8 32.] 


§ 8197a. Annual Maintenance Tax, Levy of. 

The board of commissioners of any commercial waterway district shall 
on or before the first day of November of each year, make an estimate of the 
cost of maintenance of the waterway system, constructed in such district 
which estimate shall include the cost of making any necessary repairs that 
it might become necessary to make in the maintenance of such system. Such 
estimates shall be made for the succeeding year and the amount so estimated 
shall be certified by the board of commissioners to the auditor of the county 
in which such district is located, on or before said date and the amount 
thereof shall be levied against and apportioned to the lands in such district 
benefited by said improvement in proportion to the maximum benefits origin- 
ally assessed by the judgment of the court, and said amount shall be added 
to the general taxes against said lands and collected therewith. [L. ’11, 
p. 39, § 33.] 


§ 8198a. Board, Organization and Officers of—Warrants. 

The board of commissioners of such district shall elect one of their num- 
ber chairman and one secretary, and shall keep minutes of all their pro- 
ceedings, and may issue warrants of such district in payment of all claims 
of indebtedness against such district; such warrants shall be in form and 
substance the same as county warrants, or as near the same as may be prac- 
ticable, and shall draw interest at a rate to be fixed by said board, from 
the date of their presentation to the treasurer for payment, as hereinafter 
provided, and shall be signed by the chairman and attested by the secretary 
of said board: Provided, That no warrants shall be issued by said board of 
commissioners in payment of any indebtedness of such district for less than 
the face or par value. [L. 11, p. 40, § 34; L. 13, p. 122, §6.] 


§ 8199a. Issuance of Bonds and Payments of Warrants. 

At any time after the entry of a judgment in a proceeding brought 
under the foregoing provisions of this act, the board of commissioners of 
such waterway district may issue bonds as hereinafter provided for all or 
any part of the total amount of the cost of construction of said improve- 
ment, together with the cost of the establishment of the district and any and 
all other expenses of every kind connected with the completion of such water- 
way system, including the damages assessed and compensation made to land 
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owners for right of way and the expenses and costs of the entire pro- 
ceedings, and the purpose of issuing such bonds may embrace, in whole or in 
part, the funding of any outstanding warrants or obligations of such dis- 
trict. In case such bonds are issued there is hereby appropriated and 
pledged for the payment thereof a sufficient amount of all the maximum 
benefits stated or declared, or to be stated or declared, by the judgment of the 
court against all the lands benefited and to be benefited by the improve- 
ment within such district and there is hereby appropriated and pledged for 
such payment a sufficient amount of all sums charged against such lands and 
the assessments therefor as will be sufficient. to pay all such bonds as the 
same or any part thereof become due; and while any such bonds shall be 
outstanding the board of commissioners shall at no time levy any assessments 
for any purpose, other than their payment, which shall so far impair the 
fund to be realized from the collection of all the assessments as to jeopardize 
the payment of such bonds or to reduce such fund below the point where 
there will be ample amounts still leviable to provide for the payment thereof. 
The bonds hereby authorized shall not be sold for less than their par value. 
All bonds and warrants issued under the authority of this act shall be legal 
securities which may be used by any bank or trust company for deposit with 
the state treasurer, or any county or city treasurer as security for deposits 
in lieu of a surety bond under any law relating to deposits of public moneys. 
When the county treasurer shall have on hand money of such district avail- 
able for the payment of the warrants of such district, he shall call such war- 
rants in the same manner and under the same conditions as county war- 
rants. [L. 11, p. 40, § 35; L. 13, p. 122, 8 7.] 


§ 8200a. Bonds — Form, Denomination, Interest — Coupons. 

Said bonds shall be numbered from one upwards, consecutively, and be 
in denominations of not less than ene hundred ($100) dollars, nor more than 
one thousand ($1,000) dollars. They shall bear the date of issue, shall be 
made payable to the bearer in not more than ten (10) years nor less than 
five (5) years from the date of their issue, and bear interest at a rate not 
exceeding seven per cent per annum, payable semi-annually, with coupons 
attached for each interest payment. The bonds and each coupon shall be 
signed by the chairman of the board of waterway commissioners, and shall 
be attested by the secretary of the board, and the seal of such district shall 
be affixed to each bond, but not to the coupons: Provided, however, That said 
coupons in lieu of being so signed may have printed thereon a fac-simile of 
the signatures of such officers. [L. 11, p. 41, § 36; L. 13, p. 124, § 8.] 


§ 8201a. Bonds may be Exchanged for Warrants. 

Said bonds may be exchanged at not less than their par value for an 
equal amount of the warrants of the district issuing such bonds. [L. 11, 
p. 41, § 37.] 


§ 8202a. Liquidation of Bonds, Levy of Assessment for—Separate Fund. 
Beginning five years before said bonds shall become due, the commis- 
sioners of such commercial waterway district issuing them are hereby 
authorized and required to levy four annual assessments each equal to twenty- 
five per cent of the total amount necessary to liquidate said bonds at matur- 
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ity; such assessments shall be collected by the county treasurer and kept as 
a separate fund for the sole purpose of liquidating said bonds in accordance 
with the provisions of the following section. [L. 11, p. 41, §38; L. 13, 
p. 124, §9.] | 


§ 8203a. Bonds, Payment of and Calls for. 

It shall be the duty of the treasurer in any county in which there may 
be a district issuing bonds under the provisions of this chapter to call in for 
payment on each interest day on and after five years from the date of any 
such bonds in numerical order beginning with bond number one, as manv 
of such bonds as can be paid out of the funds on hand for that purpose. 
Said call shall be published for two consecutive weeks in the newspaper 
doing the county printing, the first publication to be two weeks prior to 
the said interest day, and shall state the numbers of bonds so called and 
that interest thereon will cease on said interest day. [L. 11, p. 41, § 39; 
L. 713, p. 124, § 10.] s 
§ 8204a. Payment of Coupons, Annual Levy for. 

It shall be the duty of such waterway commissioners annually to levy 
an assessment sufficient for the payment of the coupons hereinbefore men- 
tioned as they fall due. The proceeds of said levy shall be set apart by the 
county treasurer as a special fund to be known as the Interest Fund.“ 
Said coupons shall be considered for all purposes as warrants drawn upon 
the funds of the district issuing bonds under the provisions of this chapter, 
and, when presented to the county treasurer, and no funds are in the treas- 
ury to pay said coupons, it shall be his duty to indorse said coupons as 
presented for payment in the same manner as other warrants upon the funds 
of said district are indorsed, and thereafter said coupons shall bear interest 
at the same rate as the bond to which they belong and be subject to call in 
the same manner as other warrants. [L. 11, p. 42, § 40; L. 13, p. 125, § 11.) 


§ 8205a. Registration of Bonds. 

Before the bonds are delivered to the purchaser they shall be presented 
to the county treasurer, who shall register them in a book kept for that 
purpose and known as the bond register, in which register he shall enter the 
number of each bond, the date of issue, the maturity, amount and rate of 
interest, to whom and when payable, and the proceeds derived from the sale 
of said bonds shall in all cases be paid by the purchaser thereof to the 
county treasurer. [L. 11, p. 42, § 41.] 


§ 8206a. Warrants—Presentation and Indorsement—Calls for. 

All warrants issued under the provisions of this chapter shall be pre- 
sented by the holders thereof to the county treasurer, who shall indorse 
thereon the day of presentation for payment, with the additional indorse- 
ment thereon, in case of nonpayment, that they are not paid for want of 
funds; and no warrant shall draw interest under the provisions of this act 
until it is so presented and indorsed by the county treasurer. And it shall 
be the duty of such treasurer, from time to time, when he has sufficient funds 
in his hands for that purpose, to advertise in the newspaper doing the county 
printing for the presentation to him for payment of as many of the out- 
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standing warrants as he may be able to pay: Provided, That thirty days after 
the first publication of said notice of the treasurer calling in any of said 
outstanding warrants, said warrants shall cease to bear interest, which shall 
be stated in the notice. Said notice shall be published two weeks consecu- 
tively, and said warrants shall be called in and paid in the order of their 
indorsement. [L. 11, p. 42, § 42. 


§ 8207a. Submission of Questions to Jury. 

Upon the trial of any questions of issue by a jury under the provisions 
of this chapter the trial court may, in its discretion, submit all questions to 
be found by the jury in the form of separate findings, or may submit to 
such Jury separate forms of verdict on all such questons to be found by the 
jury therein. [L. 11, p. 43, § 43.] 


§ 8208a. Eminent Domain Extended to Public Lands. | 

All state, county, school district, or other lands belonging to other pub- 
lic corporations shall be subject to the provisions of this chapter, and such 
corporations, by and through the proper authorities, shall be made parties 
in all proceedings herein affecting said lands, and shall have the same rights 
as private persons, and their lands shall be subject to the right of eminent 
domain the same as the lands of private persons or corporations. [L. 11, 
p. 43, § 44.] 


§ 8209 a. Assessment of Benefits Against State and Municipalities—Pay- 
ment. 

In case lands belonging to the state, county, school district or other pub- 
lic corporation are benefited by any improvement instituted under the pro- 
visions of this chapter, all benefits shall be assessed against such lands, and 
the same shall be paid by the proper authorities of such public corporation 
at the times and in the manner as assessments are called and paid in case of 
private persons, out of any general fund of such corporation. [L. 11, p. 43, 
8 45.] | 


§ 8210a. Fees for Service of Process. 

Fees for services of all process necessary to be served under the pro- 
visions of this chapter shall be the same as for like services in other civil 
cases, or as is or may be provided by law. [L. 11, p. 43, § 46.] 


§ 8211a. Compensation of Board, Objections to. 

In performing their duties under the provisions of this chapter the 
board of waterway commissioners shall receive such compensation as may 
be just and reasonable for all necessary services actually performed, not 
exceeding three dollars per day, to be determined and allowed by the court 
upon presentation by said commissioners, or either of them, of an itemized 
statement duly verified by either or all of such board, that the same is just, 
reasonable, necessary and that such services were actually performed, and 
that no part of said compensation has ever been paid, and in case such 
services are rendered by said board in the establishment or construction of 
said improvement, or any extension thereof, the amount thereof so allowed 
by the court shall be deemed to be a part of the cost of the construction 
and establishment of said improvement, and in case such compensation to be 


863 


§§ 821la—82126 GENERAL STATUTES. 


allowed by the court shall be for services rendered by said board in the 
repairing or maintenance of such improvement, such allowance shall be 
added to the annual cost of maintenance of such system: Provided, That any 
person interested therein may file objections to the allowance asked for either 
in whole: or in part, and such claims so filed shall not be passed upon or 
allowed by the court until the expiration of thirty days from the filing 
thereof. Said board of commissioners, or the member thereof, presenting 
such claims or allowance, shall, at the time of the filing thereof in the court, 
post notices in at least four public places within said district, which said 
notices shall set forth therein the fact that an application for allowance has 
been filed in said court, giving the date of the filing thereof and the amount 
of the allowance applied for, and demand that any and all persons having 
any interest therein shall file objections in said court, if any they have, to 
the allowance of such claim or any portion thereof, within thirty days from 
the filing of such application for allowance, and the court shall hear said 
application and the objections thereto, if any be made and filed, and shall 
in its discretion, make such allowance in such amount as it may deem to be 
just in the premises, and the same shall be paid as other claims against said 
district are paid. [L. 11, p. 43, § 47.] 


§ 8212a. Court may Compel Performance by Mandatory Injunction. 

The superior court may compel the performance of the duties imposed 
by this chapter, and may, in its discretion, on proper application therefor, 
issue its mandatory injunction for such purpose. [L. 11, p. 44, § 48.] 


§ 8212b. Former Districts Declared Valid. 

The organization, establishment and creation of all commercial water- 
way districts in this state heretofore had, or made, or attempted under the 
provisions of Remington and Ballinger’s Code, sections 8166 to 8212, under 
which attempted organization, establishment or creation, an organized district 
has been maintained since the date of such attempted organization, estab- 
lishment or creation is hereby for all purposes declared legal and valid, 
and such commercial waterway districts are hereby declared duly organ- 
ized, established and created. And all debts, contracts and obligations hereto- 
fore made or incurred by or in favor of any such commercial waterway dis- 
trict so attempted to be organized, established and created, and all official 
bonds or other obligations executed in connection with or in pursuance of 
such attempted organization, are hereby declared legal and valid and of full 
force and effect: Provided, That nothing herein shall be construed to legalize 
or validate any attempted assessment or condemnation which may have been 
had by such district prior to the passage of this act. [L. 11, p. 10, § 1; 
L. 11, p. 45, § 49.] 


§ 8212c. Districts Formed Under Previous Acts. 

Nothing herein contained shall be considered as repealing any of the 
provisions of any act of the legislature relating to the validation and legaliza- 
tion of commercial waterway districts and obligations incurred by such 
attempted organizations, but all provisions of this act relating to the con- 
ferring of rights, powers and authority shall be deemed applicable to all 
commercial waterway districts, whether organized or validated under the 
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provisions of this act or organized or validated or legalized under or by virtue 
of any other act. All proceedings, acts and things which may heretofore 
have been had or done or attempted to be had or done under the provisions 
of any other act of the legislature relating to commercial waterways shall be 
considered and deemed a full compliance with the provisions of this act 
with reference thereto. And any such district so validated or legalized shall 
be permitted to continue its operations in accordance with the provisions of 
this act with like effect as if said district had been originally organized under 
the provisions hereof, and as if said acts, proceedings or things had been had 
or done by it under the provisions of this act, it being the intention hereby 
to enable and permit such validated or legalized district to continue and 
complete its operations with like force and effect as if such district had been 
organized and had proceeded under the provisions of this act. IL. 11, p. 45, 
$ 50. ], 


CHAPTER VII-A. 
PUBLIC WATERWAYS. 


§ 8212-1. Public Waterway District—Improvement by County. 

Whenever in any county of this state the owners of lands bordering 
upon or accessible to any navigable water shall desire to improve their said 
lands, hereinafter designated as the ‘“‘district,’’ by the construction of a 
new public waterway, or the deepening or enlargement of an existing public 
waterway, for the floatage of vessels and the drainage of swamp and over- 
flowed lands, and the proposed improvement will. increase the public 
revenues and be of other public benefit, they may present the plan of such 
proposed waterway to the board of county commissioners of such county, 
hereinafter designated the board, and have the same acted upon as pro- 
vided in this act. [L. 11, p. 64, §1.] 


§ 8212-2. Accessible Lands. 

Lands shall be deemed: accessible to such waterway when by reason of 
their nearness to the same their value will be materially increased by the 
construction or deepening or widening of such waterway. [L. 11, p. 64, 5 2.] 


§ 8212-3. Petition—Signatures—Map—Evidence—Hearing. 

The plan of such proposed waterway shall be presented to the board by 
a written petition of owners of lands which it is represented will be im- 
proved by the construction, deepening or widening of such waterway; and 
such petition shall be signed by the owners of thirty-five per cent or more 
of the area of lands in the district, and shall be verified by one or more 
of the petitioners to the effect that the signatures attached are the genuine 
signature of the persons or corporations signing the same. Each petitioner 
shall add a description of the lands he owns. If petitioners are unmarried 
persons they shall so state. If lands are owned by married persons, hus- 
band and wife shall join in the petition. Ifa petitioner is a corporation, the 
signature shall be accompanied by a certified copy of a resolution of the 
board of directors or trustees of the corporation authorizing the person 
signing the petition for the corporation to execute it. If lands included in 
the petition are owned by minors, insane persons, or other persons under 
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guardianship in this state, the petition may be signed by the guardians o £ 
such persons: Provided, That the signature be accompanied by a certified op 
of an order of the superior court having the guardianship of such persoxa 
in charge, authorizing the guardian to sign the petition. A petition ma 
consist of one or more separate papers or sheets which are identified with the 
subject matter. 

The petitioners shall file with the board, with their petition, a map o € 
the lands in the district and a statement showing each separate ownership 
of lands as shown by the public records of the county, and their location ix» 
the county, with the names of the owners as shown by such records, and the 
location of the proposed waterway if a new waterway is to be constructed — 
If an existing waterway is to be deepened the map shall show its location 
and if it is to be widened the map shall show its location and the extent tea» 
which it is to be widened. With the petition there shall also be presente. 
satisfactory evidence from the real property records of the county that the 
petitioners are severally the owners in fee simple of their respective tract 
of land, and that all taxes and assessments due thereon are paid. If it is 
proposed that any lands in the district shall be filled with the material du 
or dredged from such waterway, the petition shall so state, and the map o 
the district and plan of the improvement shall show the location, depth anc 
yardage of such fill. The petition may also fix the price per cubic yard a 
which such fill shall be charged to the land filled, which charge shall be 
added to the assessment for the improvement to be made upon such land 
and be paid as a part thereof. If the price of filling is not fixed by th «= 
petition it may be fixed by the board. 

At any time after the filing of such petition one or more of the peta — 
tioners may file and record in the office of the auditor of the county, notice 
of the pendency of the proceeding, describing the boundaries of the propose 
district, and from the time of such filing all persons shall be deemed to hav æ> 
notice of the pendency of the proceeding and be bound thereby. Upon th €> 
hearing upon such petition, hereinafter provided, if the same be denied an 
person interested may file in the office of said county auditor a certified copo 
of the order denying the same, whereupon the auditor shall enter the di 
charge of the notice of the pendency of the proceeding on the margin of th > 
record. thereof. And the like discharge may be filed whenever the pro— 
ceeding is terminated for any other reason. [L. 11, p. 65, § 3.] 


§ 8212-4. Petitioner to File Bond —Oosts. 

Said petitioners shall at the time of filing their petition with the board 
file a bond executed by one or more of their number as principals, and ir» 
behalf of all, and by a surety corporation authorized to become surety upor=æ 
public bonds in this state, which bond shall run to the state of Washingtor =œ 
as obligee and be in the sum of five hundred dollars, conditioned that the 
will pay all costs of the proceeding in case for any reason the petition sha] L 
not be granted, or in case no fund shall thereafter be created for the pay — 
ment of the expense attending said proposed waterway improvement. Ancit 
said petitioners shall, from time to time as the board shall estimate ancl 
order, pay the costs and expenses of such proceeding. IL. 11, p. 66, § 4.] 
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§ 8212-5. Hearing—Dismissal—Notice—Objections. 

Said petition, after the filing thereof, shall be taken up and considered 
by the board at the next regular or special meeting thereof, or as soon 
thereafter as may be convenient, and if the petition be defective in any par- 
ticular it may be amended and an adjourment of the matter may be had to 
permit of such amendment, for a time not exceeding thirty days. If the 
petition be defective and be not sufficiently amended within the adjournment 
taken, it shall be dismissed. But if such petition be in fact sufficient, or if 
by amendment it be made sufficient, it shall be the duty of the board to 
enter an order setting a time for a public hearing thereon within thirty days 
from the date of such order, and directing the clerk of the board to give 
notice of the time and place of such hearing in the official newspaper of the 
county by publication therein at least once each week for three successive 
weeks before the time of hearing; and in case there be no such official news- 
paper, then in some newspaper of general circulation in said county. Such 
notice shall be addressed to the owners of lands not petitioning, as shown 
by the petition or as may be ascertained to be the fact, and to all other per- 
sons known and unknown having or claiming an interest in the lands in the 
district, and shall state the pendency of the proceeding, its object, the names 
of the signers of the petition, the number of acres of land they claim to 
own, the whole number of acres proposed to be improved, the boundaries of 
the lands to be included in the improvement district, and the time and place 
of hearing. And notice shall also be given that at the time and place named, 
or at such time as the same may be adjourned to, the board will consider 
the petition under the provisions of this act, and will hear all objections offered 
by interested parties and grant or refuse the petition as it may be advised. 
The clerk of the board shall keep a record of all orders, hearings and pro- 
ceedings of the board in reference to such waterway district in a separate 
bound book, designated as the record of proceedings as to such district. 
[L. 11, p. 67, 8 5.) 


§ 8212-6. Consent of Owner — Findings Decree. 

At the time and place prescribed in the said notice any owner of land 
within said proposed improvement district may file with the board his writ- 
ten consent to the proposed improvement, and he shall then be considered 
as a petitioner; and if the owners of more than one-half of the lands within 
the district, including the lands represented by the petition, shall assent to 
the prayer of said petition, the board shall then proceed to hear and consider 
any objections which may have been filed at that or any previous time, and 
may adjourn such hearing from day to day. If the board after full hearing 
on the merits of the proposed waterway shall be satisfied that the same will 
be of benefit to the public interests, and that private benefit will result to the 
lands within the district sufficient to equal the cost of the proposed improve- 
Ment, they may make findings accordingly and declare their intention to 
establish the waterway district under the name of the ‘‘ Waterway Dis- 
trict’? and make the improvement as prayed for; but if the owners of less 
than one-half of the lands in the district shall assent to the creation thereof 
and the making of the proposed improvement, the board shall deny the 
petition and the proceeding shall be dismissed. [L. 11, p. 68, 8 6.] 
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§ 8212-7. Right to Sue and be Sued. 

Upon the entry of an order creating such waterway district by the 
board, it shall have power to perform all the duties and exercise all of the 
authority conferred upon it by this act, and shall have the right to sue and 
be sued in all matters pertaining to such district as the representative thereof, 
in the same manner and to the same extent as in all other county affairs. 
But such district shall bear all the expenses of such action on the part of 
the board, and the county shall be at no expense or charge therefor. [L. 11, 
p. 68, § 7.] 


§ 8212-8. Right of Eminent Domain. 

Said board shall have the right of eminent domain for the acquisition 
of lands necessary to the construction or widening of the proposed water- 
way, and may cause all necessary lands to be condemned and appropriated 
or damaged for the use of said waterway, and make just compensation there- 
for. The private property of the state, the county, and other public or 
quasi-public corporations (except incorporated cities and towns), and of 
private corporations, shall be subject to the same rights of eminent domain 
at the suit of said board as the property of private individuals. [L. 11, 
p. 68, 8 8.] 


8 8212-9. Bridging Part of Oost. 

Whenever in aid of the construction or widening of any such waterway 
it shall be necessary to cross or disturb any existing public highway or rail- 
road, the cost of bridging the waterway or otherwise substantially continuing 
the highway or railroad may be ascertained and paid as a part of the cost 
of the improvement if such cost is not otherwise provided for. [L. 11, 


p. 69, § 9.] 


§ 8212-10. Order to Condemn. 

Whenever the said board shall desire to condemn and acquire land, or 
damage lands or property for any purpose authorized by this act, said board 
shall make an order therefor wherein it shall be provided that such land or 
damages shall be paid for wholly by special assessment upon the property 
within said waterway district, and the proceeding thereafter shall be as 
herein specified. [L. 11, p. 69, § 10.] 


§ 8212-11. Compensation Ascertained by Jury or Court. 

The board shall file a petition, verified by its chairman and signed by 
the prosecuting attorney, in the superior court of the county, praying that 
the property described may be taken or damaged for the purpose specified 
and that compensation therefor be ascertained by a jury or by the court in 
case a jury be waived. Such petition shall allege the creation of the water- 
way district and contain a copy of the order directing the proceeding, a 
reasonably accurate description of the lots or parcels of land or other prop- 
erty which will be taken or damaged, and the names of the owners and occu- 
pants of said lands and of persons having any interest therein so far as 
known to the said board, or as appears from the records in the office of the 
county auditor. [L. 11, p. 69, §11.] 
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§ 8212-12. Summons Issued and Served. 

Upon the filing of the petition aforesaid a summons returnable as sum- 
mons in other civil actions, shall be issued and served upon the persons made 
parties defendant, together with a copy of the petition, as in other civil 
actions; and in case any of the defendants are unknown or reside out of the 
state, a summons for publication shall issue and publication be made and 
return and proof thereof be made in the same manner as is or shall be pro- 
vided by the laws of the state for service upon nonresident or unknown 
defendants in other civil actions. Notice so given by publication shall be 
sufficient to authorize the court to hear and determine the suit as though all 


parties had been sued by their proper names and had been personally served. 
[L. 11, p. 69, § 12.) 


§ 8212-13. Service on Commissioner of Public Lands — Attorney General — 
Duties. 

In case the land or other property sought to be taken or damaged is 
state land, the summons and copy of petition shall be served upon the com- 
missioner of public lands; if it is county land it shall be served upon the 
county auditor, and if school land, upon the county auditor and the chair- 
man of the board of directors of the school district. Service upon other 
parties defendant, public or private, shall be made in the same manner as is 
or shall be provided by law for service of summons in other civil actions. If 
the state is made a defendant the attorney general shall represent it. If 
the county is a defendant the court shall appoint an attorney to represent 
it at all stages of the proceedings, and may allow him compensation for his 
services as costs of the proceeding. [L. 11, p. 70, § 13.] 


§ 8212-14. Jury to Ascertain Compensation. 

Upon the return of said summons, or as soon thereafter as the business 
of the court will permit, the said court shall proceed to the hearing of such 
petition and shall adjudicate whether the proposed condemnation is for a 
public use, and if its judgment is that the proposed use is public, it shall 
impanel a jury to ascertain the just compensation to be paid for the lands 
or property taken or damaged, unless a jury be waived; but if any defendant 
or party in interest shall demand, and the court shall deem it proper, sepa- 
rate juries may be impaneled as to the separate compensation or damages 
to be paid to any one or more of such defendants or parties in interest. 
Should the court determine that the proposed use is not public, it shall dis- 
miss the proceeding. [L. 11, p. 70, § 14.] 


§ 8212-15. File Statement of Interest. 

The jury or court shall also ascertain the just compensation to be paid 
to any person found to have an interest in any lot or parcel of land or prop- 
erty which may be taken or damaged for such improvement, whether or not 
such person’s name or such lot or parcel of land or other property is men- 
tioned or described in said petition: Provided, That such person shall first 
be admitted as a party defendant to such suit by such court and shall file 
a statement of his interest in, and a description of, the lot or parcel of land 
or other property in respect to which he claims compensation. [L. 11, p. 71, 
815.) 
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§ 8212-16. Jury View Property. 

The court may upon motion of the petitioners, or of any defendant, 
direct that the jury under the charge of an officer of the court and accom- 
panied by such person or persons as may be appointed by the court to point 
out the property sought to be taken or damaged, shall view the lands or 


property taken or damaged for the proposed improvement. [L. 11, p. 71, 
$ 16.] 


§ 8212-17. Damage to Building. 

If there be any building standing in whole or in part upon any land 
to be taken, the jury or court shall add to the finding of the value of the 
land taken, the value or damage to such building as the case may require. 
If the entire building is taken, or if it is damaged so that it cannot be re- 
adjusted to premises of the owner, then the measure of damages shall in- 
clude the fair market value of the building. If part of the building is taken, 
or it is damaged but can be readjusted or replaced on premises of the owner, 
then the measure of damages shall be the cost of readjusting or moving the 
building or part thereof left, together with the depreciation in the market 
value of said building by reason of said readjustment or moving. [L. ’11, 
p. 71, § 17.] 


§ 8212-18. Damages as Interest Appears—Interpleadtr. 

If the land and buildings belong to different parties, or if the title to 
the property be divided into different interests by lease or otherwise, the 
damage done to each of such parties or interests may be separately found 
by the jury or court on the written request of any party. And in making 
such findings the jury or court shall first find and set forth the total amount 
of the damage to said lands and buildings and all premises therein, estimat- 
ing the same as an entire estate and as if the same were the sole property 
of one owner in fee simple; and they shall then apportion the damages so 
found among the several parties entitled to the same in proportion to their 
several interests and claims. But no delay in ascertaining the amount of 
compensation shall be occasioned by any doubt or contest which may arise 
as to the ownership of the property or any part thereof, or as to the extent 
of the interest of any defendant in the property to be taken or damaged, 
but in such case the jury or court shall ascertain the entire compensation 
or damage that should be paid for the property and the court may there- 
after require adverse claimants to interplead so as to fully determine their 
rights and interests in the compensation so ascertained, and may make such 
order as may be necessary in regard to the deposit or payment of such com- 
pensation and the division thereof. [L. 11, p. 71, § 18.] 


§ 8212-19. Procedure Same as Civil Actions. 
: Upon the filing of the findings of the jury or court, the proceedings of 
the court regarding new trial and the entry of judgment thereon, shall be 
the same as in other civil actions, and the judgment shall be such as the 
nature of the case may require. The final judgment of the court shall be 
that the lands and property taken and damaged shall, upon payment of the 
sums awarded, vest in the county as and for a public waterway. The court 
shall continue or adjourn the case from time to time as to all defendants 
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named in such petition who shall not have been served with process or 
brought in by publication, and new summons may issue or new publication 
be made at any time, and upon such defendants being brought in the court 
may impanel a jury to ascertain the compensation so to be made to such 
defendants for property taken or damaged, or may proceed without a jury 
if none be demanded, and like proceedings shall be had for such purpose 
as are herein provided. [L. 11, p. 72, § 19.] 


d 


§ 8212-20. Substitute Defendant. 

The court shall have power at any time, upon proof that any defendant 
who has not been served with process has ceased to be an owner since the 
filing of such petition, to substitute the new owner as a defendant, and after 
due service of the summons and petition upon him proceed as though he had 
been a party in the first instance; and the court may upon any finding of 
the jury, or at any time during the course of the proceedings, enter every 
such order, rule, Judgment or decree as the nature of the case may require. 
[L. 11, p. 73, § 20.] 


§ 8212-21. Guardian ad Litem. 

When it shall appear from said petition or otherwise, at any time dur- 
ing the proceedings upon such petition, that any infant, insane or distracted 
Person is interested in any property that is to be taken or damaged, the 
court shall appoint a guardian ad litem for such infant or insane or dis- 
tracted person to appear and defend for him, her or them; and the court 
shall make such order or decree as it shall deem proper to protect and secure 
the interest of such infant or insane or distracted person in such property, 
or the compensation which shall be awarded therefor. [L. 11, p. 73, § 21.] 


§ 8212-22. Findings to State Damage. 

The compensation to be ascertained by the jury or court shall be irre- 
spective of any benefit from the improvement proposed, and the finding shall 
state separately the value of land taken from any tract and the damage, if 
any, to remaining land by reason of the severance. [L. 11, p. 73, § 22.] 


§ 8212-23. Judgment Final. 

Any final judgment rendered by said court upon the findings of the 
court or a jury, shall be the lawful and sufficient condemnation of the land 
or property to be taken, or of the right to damage the same in the manner 
proposed, upon the payment of the amount of such findings and all costs 
which shall be taxed as in other civil cases: Provided, That in case any de- 
fendant recovers no award, no costs shall be taxed. Such judgment shall be 
final and conclusive as to the damages caused by such improvement, unless 
appealed from, and no appeal from the same shall delay proceedings under 
the order of said board if it shall pay into court for the owners and parties 
interested, as directed by the court, the amount of the judgement and costs; 
but such board after making such payment into court shall be liable to such 
owner or owners, or parties interested, for the payment of any further com- 
pensation which may at any time be finally awarded to such parties so appeal- 
ing in said proceeding, and his or her costs, and shall pay the same on the 
rendition of Judgment therefor and abide any rule or order of the court in 


871 


$$ 8212—23—8212—26 GENERAL STATUTES. 


relation to the matter in controversy. In case of an appeal to the supreme 
court of the state by any party to the proceedings, the money so paid into 
the superior court by the board, as aforesaid, shall remain in the custody 
of said superior court until the final determination of the proceedings. If 
the owner of the land, real estate, premises, or other property, accepts the 
sum awarded by the jury or the court, he shall be deemed thereby to have 
waived conclusively an appeal to the supreme court and final Judgment may 
be rendered in the superior court as in other cases. [L. 11, p. 73, § 23.] 


§ 8212-24. Order to Take Possession of Property. 

The court upon proof that the judgment, together with costs, has 
been paid to the person entitled thereto, or has been paid into court, shall 
enter an order that the board shall have the right at any time thereafter to 
take possession of or damage the property in respect to which such compensa- 
tion shall have been so made or paid into court as aforesaid, and thereupon 
the title to any property so taken shall be vested in fee simple in the public 
as a water highway. [L. 11, p. 74, § 24.] 


§ 8212-25. Assessment for Damages—Interest—Expenses. 

Said board shall, upon the entry of the condemnation judgment, file in 
the same: proceeding a supplementary petition, praying the court that an 
assessment be made upon the lands in the district for the purpose of raising 
an amount necessary to pay the compensation and damages awarded for the 
property taken or damaged, with costs of the proceedings, and for the esti- 
mated cost of the proposed improvement; and the court shall thereupon ap- 
point three competent disinterested persons as commissioners to make such 
assessment. Said commissioners shall include in such assessment the compen- 
sation and damages awarded for the property taken or damaged, with legal 
interest from the date of entry of the Judgment, and with all costs and ex- 
penses of the proceedings incurred to the time of their appointment, or to 
the time when said proceedings was referred to them, together with the prob- 
able further costs and expenses of the proceeding, including therein the esti- 
mated cost of making and collecting such assessment. The petitioners for 
the improvement shall be entitled to have included in the costs of the pro- 
ceeding, and repaid to them, such reasonable sums as they may have expended 
in preparing the maps and plans of the improvement and procuring the names 
of land owners for filing with the petition. Such expenditures to be approved 
and allowed by the court. [L. 11, p. 74, § 25.] 


§ 8212-26. Commissioners’ Compensation. 

Said commissioners, before entering upon their duties, shall take and 
subscribe an oath that they will faithfully perform the duties of the office 
to which they are appointed, and will to the best of their abilities make true 
and impartial assessments according to the law. Every commissioner shall 
recelve compensation at the rate of five dollars per day for each day actually 
spent in making the assessment herein provided for, upon his filing in the 
proceeding a verified statement showing the number of days he has actually 
spent therein; and upon the approval of said statement by the judge of the 
court in which the proceeding is pending, the board shall issue a warrant 
in the amount so approved, upon the special fund created to pay the awards 
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and costs of said proceeding; and the fees of such commissioners so paid, 
and all expenses returned by them and allowed by the court shall be included 
in the cost and expense of such proceeding. [L. 11, p. 75, § 26. 


§ 8212-27. Assessment—Apportionment. 

It shall be the duty of such commissioners to examine the lands in the 
district and to apportion and assess the amount of the judgment, interest and 
costs as hereinbefore defined, of the condemnation proceeding, and of the 
estimated cost of the proposed improvement, and of the price of any fill made 
with material dug or dredged from such waterway, upon the several lots, 
blocks, tracts and parcels of land in said district, in the proportion in which 
they will be severally benefited; which assessment shall be a proportionate 
charge upon each square foot of land contained in each separate lot, block, 
tract or parcel of land. [L. 11, p. 75, § 27.] 


§ 8212-28. Roll of Owners. 

The commissioners shall make or cause to be made an assessment-roll in 
which shall appear the names of the owners, so far as known, a description 
of each lot, block, tract or parcel of land or other property, and the amounts 
assessed thereon as special benefits thereto, specifying separately the benefits 
from the opening of the waterway, for construction, and for fill if any, and 
certify such assessment-roll to the court before which said proceeding is pend- 
ing, within sixty days after the date of the order referring said proceeding to 
them, or within such extension of said period as shall be allowed by the court. 
In determining the benefit to be assessed upon any lot or parcel of land for 
the opening of the waterway, the commissioners shall ascertain from the finding 
of the court or jury whether or not it is remaining land after the severance 
of land taken from an original lot or parcel for right of way of such proposed 
waterway, and the damage awarded to such remaining land, if any, allowed 
by reason of the severance; and for such opening shall assess as benefits to such 
remaining land only the excess of the benefit accruing thereto over the damage 
awarded by the finding. [L. 11, p. 76, § 28.] 


§ 8212-29. Court to Order Hearing—Notice. 

Upon its completion the commissioners shall return their — roll 
into court, and thereupon the court shall make an order setting a time for 
the hearing thereon before the court, which day shall be at least thirty days 
after the entry of such order. The commissioners shall give notice of such 
assessment and of the day fixed by the court for the hearing thereon in the fol- 
lowing manner: 

(1) They shall at least twenty days prior to the date fixed for the hearing 
on said roll, mail to each owner of the property assessed, whose name and 
address is known to them, a notice substantially in the following form: 

(Title of cause.) To : Pursuant to an order of the superior court 
of the state of Washington, in and for the county of , there will be a hear- 
ing in the above-entitled cause on at , upon the assessment-roll pre- 
pared by the commissioners heretofore appointed by said court to assess the 
property specially benefited by the (here describe nature of improvement); 
and you are hereby required if you desire to make any objection to said assess- 
ment-roll, to file your objections to the same before the date herein fixed for 
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the hearing upon said roll, a description of your property and the amount 
assessed against it for the aforesaid improvement is as follows: (Description 
of property and amount assessed against it.) 


— l. ——ʒññꝛñ 


— —— T —— M 


9 


9 
Commissioners.” 


(2) They shall cause at least twenty days’ notice to be given of the hearing, 
when a daily newspaper is published in such county, by publishing the same 
in at least five successive issues of said paper; or if no daily newspaper is pub- 
lished in said county and a weekly newspaper is published therein, then in 
each issue of such weekly newspaper for two successive weeks. Such notice 
so required to be published may be substantially as follows: 

(Title of cause.) Special Assessment Notice. Notice is hereby given to 
all persons interested, that an assessment-roll has been filed in the above- 
entitled cause providing for the assessment upon the property benefited of the 
cost of (here insert brief description of improvement) and that said roll has 
been set down for hearing on the —— day of at ——-. The boundaries 
of said assessment district are substantially as follows: (here insert an approx- 
imate description of the assessment district.) All persons desiring to object 
to said assessment-roll are required to file their objections before said date 
fixed for the hearing upon said roll, and appear on the day fixed for hearing 
before said court. 


Commissioners. 
[L. 11, p. 76, 8 29.] 


§ 8212-30. Affidavits Filed. 

On or before the day fixed for the hearing, the affidavit of one or more 
of the commissioners shall be filed in said court showing the mailing of the 
notices above prescribed, and an affidavit of the publisher of the newspaper 
showing the publication of notice, with a copy of the published notice attached, 
which affidavit shall be received as prima facie proof of the giving of notice 
as herein required. [L. 11, p. 78, § 30.] 


§ 8212-31. Court Order New Notice. 

If twenty days shall not have elapsed between the first publication of 
such notice and the day set for hearing, the hearing shall be continued until 
such time as the court shall order. The court shall retain full Jurisdiction 

of the matter until final judgment on the assessments, and if the notice given 
shall prove invalid or insufficient the court shall order new notice to be given. 
[L. 11, p. 78, § 31.] 


§ 8212-32. Hearing Objections—Findings. 

Any person interested in any property assessed and desiring to object 
to the assessment thereon, shall file his objections to such report at any time 
before the day set for hearing said roll, and serve a copy thereof upon the 
prosecuting attorney. As to all property to the assessment upon which no 


874 


NAVIGATION. 35 8212-32—8212-35 


objections are filed and served, as herein provided, default may be entered 
and the assessment confirmed by the court. On the hearing of objections the 
report of the commissioners shall be competent evidence to support the as- 
sessment, but either party may introduce such other evidence as may tend 
to establish the right of the matter. The hearing shall be conducted as in 
other cases at law tried by the court without a jury; and if it shall appear 
that the property of the objector is assessed more or less than it will be bene- 
fited, or more or less than its proportionate share of the cost of the condem- 
nation and improvement, the court shall so find, and it shall also find the 
amount in which said property ought to be assessed and correct the assess- 
ment accordingly. Judgment shall be entered confirming the assessment-roll 
as originally filed or as corrected, as the case may require. [L. 11, p. 78, 
§ 32.) 


§ 8212-33. Roll may be Recast. 

The court before which any such proceeding may be pending shall have 
authority at any time before final judgment to modify, alter, change, annul 
or confirm any assessment-roll returned as aforesaid, or cause any such assess- 
ment-roll to be recast by the same commissioners whenever it shall be necessary 
for the obtainment of justice; or it may appoint other commissioners in the 
place of all or any of the commissioners first appointed for the purpose of 
making such assessment or modifying, altering, changing or recasting the 
same, and may take all such proceedings and make all such orders as may be 
necessary to make a true and just assessment of the cost of such condemnation 
and improvement according to the principles of this act, and may from time 
to time, as may be necessary, continue the proceeding for that purpose as 
to the whole or any part of the premises. [L. 11, p. 79, § 33.] 


§ 8212-34. Appeal shall not Invalidate. 

The judgment of the court confirming the assessment-roll shall have the 
effect of a separate Judgment as to each tract or parcel of land or other prop- 
erty assessed, and any appeal from such Judgment shall not invalidate or 
delay the judgment except as to the property concerning which the appeal is 
taken. Such judgment shall be a proportionate lien upon each square foot of 
the property assessed from the date of entry until payment shall be made. 
[L. 11, p. 79, § 34. 


§ 8212-35. Interest on Assessments. 

The clerk of the court in which such judgment is rendered shall certify a 
copy of the assessment-roll as confirmed, and of the judgment confirming the 
same, to the treasurer of the county, or if there has been an appeal taken from 
any part of such judgment, then he shall certify such part of the roll and judg- 
ment as is not included in such appeal, and the remainder when final Judgment 
is entered: Provided, That if upon such appeal the judgment of the superior 
court shall be affirmed, the assessments on such property as to which appeal has 
been taken shall bear interest at the same rate and from the same date which 
other assessments not paid within the time hereafter provided shall bear. Such 
copy of the assessment-roll shall be sufficient warrant to the county -treasurer 
to collect the assessments therein specified in the manner hereinafter provided. 
[L. 11, p. 79, § 35.] 
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§ 8212-36. Treasurer to Publish Notice. 

The treasurer receiving such certified copy of the assessment-roll and judg- 
ment shall immediately give notice thereof by publishing such notice at least 
once in the official newspaper or newspapers of such county, if such newspaper 
or newspapers there be; and if there be no such official newspaper, then by 
publishing such notice in some newspaper of general circulation in the county. 
Such notice may be in substantially the following form: 


§§ 8212-386—8212-39 


(í SPECIAL ASSESSMENT NOTICE. 


Public notice is hereby given that the superior court of county, state 
of Washington, has rendered judgment for a special assessment upon prop- . 
erty benefited by the following improvement (here insert the character and 
location of the improvement in general terms) as will more fully appear 
from the certified copy of the assessment-roll on file in my office, and that 
the undersigned is authorized to collect such assessments. All persons in- 
terested are hereby notified that they can pay the amounts assessed, or any 
part thereof, without interest, at my office (here insert location of office) 
within sixty days from the date hereof. 

Dated this — day of ——, A. D. 191—. 


—— 


Treasurer of —— county, Washington.” 
[L. 11, p. 80, § 36.] 


§ 8212-37. Payment. 

The owner of any land charged with an assessment under this act, may 
discharge the same from all liability for the cost of such condemnation and 
improvement by paying the entire assessment charged against his land, with- 
out interest, within the time fixed by the notice of the county treasurer 
for the payment thereof; or within said time he may pay a part of such 
assessment and allow the remainder to continue as an assessment upon his 
land to be collected and paid as hereinafter provided; or within said time 
he may pay the entire assessment per square foot upon any part of his land, 
providing that he shall when paying such partial assessment give to the 
treasurer a description of the tract paid for. [L. 11, p. 80, § 37.] 


§ 8212-38. Treasurer to Note Payment. 

When any assessment shall be paid either in full or in part only, within 
the time for payment without interest fixed by his notice, the treasurer shall 
note the fact of such payment opposite the assessment. [L. 11, p. 81, § 38.] 


§ 8212-39. Installments—Collection. 

Immediately after the expiration of the time fixed by his notice for 
payment of assessments without interest, the treasurer shall divide the sev- 
eral assessments which remain unpaid in whole or in part into ten equal 
amounts or installments, as near as may be, without fractional cents, and 
enter said installments upon the roll opposite the several assessments, num- 
bering the same from one (1) to ten (10) successively. And thereafter said 
treasurer shall annually for ten years, before the time fixed by law for the 
collection of state and county taxes, add one of the said assessment install- 
ments with interest for one year from the expiration of the time for pay- 
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ment without interest, or of the anniversary thereof, at the rate of seven 
per cent per annum on the entire unpaid assessment, to the tax levied upon 
the property assessed, where said tax appears upon the county tax-roll, and 
collect said installment and interest, without reduction of percentage for 
prepayment, at the same time and in the same manner as state and county 
taxes are collected. And after delinquency said installments and interest 
shall be subject to the same charges for increased interest and penalties as 
are other delinquent taxes. But no tax sale of lands assessed under this 
act shall discharge the same from the lien of any unpaid installments of the 
assessment against it until all installments and interest are fully paid. 
[L. 11, p. 81, § 39.] 


§ 8212-40. Assessment Payments Noted. 
As each assessment installment is paid the treasurer shall note the pay- 


ment thereof in the proper place upon the assessment-roll. [L. 11, p. 82, 
§ 40.] 


§ 8212-41. May Discharge Payments. 

The owner of any lands assessed under this act may at any time after 
the time fixed by the treasurer’s notice for payment without interest, dis- 
charge his lands from the unpaid assessment by paying the principal of all 
installments unpaid with interest thereon at the rate of seven per cent per 
annum to the next anniversary of the time fixed as aforesaid; or he may pay 
one or more installments, with like interest, beginning with installment No. 
10 and continuing in the inverse numerical order of installments. The suc- 
cessor in title to any part of his lands may have the proportionate assess- 
ment segregated on the roll and charged to such part upon his producing 
to the treasurer his recorded deed to such part. [L. 11, p. 82, § 41.) 


§ 8212-42. Seven Per Cent Interest. 
The last installment of any assessment paid shall include interest thereon 


at the rate of seven per cent per annum to the actual date of payment. 
[L. 11, p. 82, § 42.] 


§ 8212-43. Provision for Public Use. 

Should any of the lands assessed under this act be taken for or dedi- 
. cated to public use, for highway or any other public purpose, before the tak- 
ing or dedication shall be complete or take effect there shall be paid to the 
county treasurer a sum equal to the principal of the unpaid assessment upon 
said land at its proportionate rate per square foot, with interest thereon 
for one year at seven per cent; and the treasurer shall credit the principal 
sum paid to the unpaid installments upon the tract as originally assessed. 
[L. 11, p. 82, § 43.] | 


§ 8212-44. Treasurer Make Report. 

Immediately after expiration of the time fixed by the treasurer for the 
payment of assessments levied under this act, he shall report to the board 
in writing the sum collected by him and in his hands to the credit of the 
assessment-roll; and thereafter and on or before the first day of January 
and July in each year he shall make written reports to said board of the 
sums collected by him upon said roll, stating in detail the amount of prin- 
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cipal, interest and penalty so collected, the amount of principal remaining 
uncollected, and also, in detail, the principal and interest paid out by him 
under authority of the board, and the balance in his hands to the credit of 
the roll. [L. 11, p. 82, § 44.] 


§ 8212-45. Bonds may be Issued. 

Should the owners of any lands assessed to pay for an improvement con- 
templated by this act, fail to pay the assessments thereon in full on or be- 
fore the day fixed by the treasurer’s notice as the time for payment without 
interest, the board shall provide and issue bonds of the district to the total 
amount of the unpaid assessments, which bonds may either be issued to per- 
sons contracting to perform the work of making the improvement, or ex- 
change with them for warrants; or be issued in exchange for work or ma- 
terials; or they may be sold outright as hereinafter provided. [L. 11, p. 83, 
§ 45.] 


§ 8212-46. Interest on Bonds. 

Such bonds shall be issued pursuant to an order made by the board 
and by their terms shall be made payable on or before a date not to exceed 
ten years from and after the date of their issue, which latter date shall also 
be fixed by such order. They shall bear interest at the rate of seven per 
cent per annum, which interest shall be payable semi-annually at periods 
named; shall have attached thereto interest coupons for each interest pay- 
ment; shall be of such denomination as shall be provided in the order di- 
recting the issue, but not less than one hundred dollars nor more than one 
thousand dollars; shall be numbered from one upward consecutively and 
each bond shall be signed by the president of the board and attested by 
its clerk: Provided, however, That said coupons may, in lieu of being so 
signed, have printed thereon fac-simile signatures of said officers. Each 
bond shall in the body thereof refer to the improvement to pay for which 
the same is issued; shall provide that the principal sum therein named and the 
interest thereon shall be payable out of the fund created for the payment 
of the cost and expense of said improvement, and not otherwise; and shall 
not be issued in an amount which, together with the assessments already 
paid, will exceed the cost and expense of the said condemnation and improve- 
ment. [L. 11, p. 83, § 46.] 


§ 8212-47. Par Value Maintained. 
Said bonds, whether sold or exchanged, shall be disposed of for not less 
than their par value and accrued interest. [L. 11, p. 84, § 47.] 


§ 8212-48. Advertise for Bids. 

Before making any sale of such bonds the board shall advertise the sale 
and invite sealed bids therefor, by publication in the county official news- 
paper at least once, and in such other manner as it sees fit, for a period of 
thirty days. Atthe time and place fixed for receiving bids the board shall open 
all bids presented and may either award the bonds to the highest bidder 
or reject all bids. Delivery of the bonds and payment therefor may be as 
required by the board. The purchaser of any such bonds shall pay the 
money due therefor to the county treasurer, who shall place it in the dis- 
trict fund. [L. 11, p. 84, § 48.] | 
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§ 8212-49. Treasurer to Call Bonds for Payment. 

The treasurer shall pay the interest on the bonds authorized to be issued by 
this act, on presentation of matured coupons therefor, out of the funds of the 
district in his hands. Whenever there shall be sufficient money in any such 
fund (not less than one thousand dollars) over and above sufficient for the 
payment of matured interest on all outstanding bonds, to pay the principal 
of one or more bonds, the treasurer shall call in and pay such bonds in 
their numerical order: Provided, That the said call for bonds shall be made 
by publication in the official newspaper of the county if there be one, or 
otherwise in some newspaper of general circulation in the county, within 
five days after the semi-annual interest period, and shall state that bonds 
numbered —— (giving the serial numbers of the bonds called) will be paid 
on presentation; and that after a date named, not more than fifteen days 
thereafter, interest on the bonds called shall cease. [L. 11, p. 84, § 49.] 


§ 8212-50. Claim Limited. 

Neither the holder nor owner of any bond issued under authority of this 
act shall have any claim therefor against any person, body or corporation, 
except from the special assessment made for the improvement for which 
such bond was issued; but his remedy in case of nonpayment shall be con- 
fined to the enforcement of such assessment. <A copy of this section shall be 
plainly written, printed or engraved on each bond so issued. [L. 11, p. 84, 
$ 50. ] 


§ 8212-51. May be Reassessed. 

| In all cases of assessments for improvements m this act, wherein such 
assessment shall have failed to be valid in whole or in part for want of form 
or insufficiency, informality. or irregularity, or nonconformance with the 
provisions of this act, the board is hereby authorized to cause such assess- 
ments to be reassessed and to enforce their collection in accordance herewith.’ 
[L. 11, p. 85, § 51.] 


§ 8212-52. Construction—Bonds—Claims—Deposit. 

After the confirmation of the assessment-roll of any improvement district 
provided for herein, the board shall proceed at once with the construction 
of the improvement, and in carrying on said construction it shall have full 
charge and management thereof and the power to employ such assistants as 
it may deem necessary, and purchase all material required in such construc- 
tion; and it shall have power to let the whole or any part of the work of 
said improvement to the lowest and best bidder therefor, after public adver- 
tisement and call for bids; and in case of such letting of a contract it shall 
have the power also to enter into all necessary agreements with the contractor 
in the premises: Provided, That in the case of the letting of a contract the 
board shall require the contractor to give a bond in the amount of the con- 
tract price, with sureties to be approved by the board and running to the 
board as obligee therein, conditioned for the faithful and accurate perform- 
ance of his contract by said contractor, and that he will pay, or cause to 
be paid, all just claims of all persons performing labor upon or rendering 
services in doing said work, or furnishing materials, merchandise or pro- 
visions used by said contractor in the construction of said improvement. 
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Said bond shall be filed and recorded in the office of the auditor of the 
county and every subcontractor on any such work shall file and record a hike 
bond in the full amount of his subcontract. Unless otherwise paid thei 
claims for labor or services, materials, merchandise or provisions, the claimm— 
ants may have recourse by suit upon such bond in their own names: Provided, 
That no such claim or suit shall be maintained unless the persons making sai 
claim shall within thirty days after the completion of said improvement, fil e 
their claims, duly verified, to the effect that the amounts thereof are jus t 
and due and are unpaid, with the clerk of the board. Each bidder for æ» 
contract to be let under this section shall deliver with his bid a check fox- 
five per cent of the amount of the bid, drawn upon a bank in this state= 
and certified by the bank, as surety to the board that the bidder will ente 
into the contract with the board. The checks of unsuccessful bidders will be 
returned to them when an award of the contract has been made by thes 
board. [L. 11, p. 85, § 52.] . 


§ 8212-53. Payment in Installments. 

During the construction of the improvement said board shall have the 
right to allow payment therefor to contractors in installments as the wor E 
progresses, in proportion to the amount of work completed: Provided, Tha @ 
no such allowance or payment shall be made for exceeding seventy-five 
per cent of the proportionate amount of the work completed; and twenty — 
five per cent of the contract price shall be reserved at all times by said 
board until such work is fully completed, and shall not be paid until thirty 
days have expired after such completion. Upon completion of the wor 
‘and the production of satisfactory evidence to the board that all just claimss 
for labor, materials, goods, wares, merchandise and provisions furnished tc 
the contractor have been paid, the board shall accept the improvement andi 
pay the contract price therefor. [L. 11, p. 86, 3 53.] 


§ 8212-54. Form of Warrants. 

The indebtedness of any such district on contracts, or upon _— 
or for supplies, shall be paid by warrants on the district fund only, to be 
issued by the board upon allowed written claims. Such warrants shall be 
in form the same as county warrants, or as nearly the same as may be 
practicable; shall draw the legal rate of interest from the date of their” 
presentation to the county treasurer for payment, and shall be signed by the 
chairman and attested by the clerk: Provided, That no warrants shall be 
issued in payment of any indebtedness of such district for less than the face 
or par value. [L. 11, p. 86, § 54.] 


§ 8212-55. Warrants Presented. 

All warrants issued under the previous section of this act may be pre- 
sented by the holders thereof to the county treasurer, who shall pay them 
or indorse thereon the date of presentation for payment and if the same 
are not paid, and the reason for their nonpayment; and no warrant shall 
draw interest until it is so presented and indorsed by the county treasurer. 
It shall be the duty of the treasurer from time to time, when he has sufficient 
funds in his hands for the purpose, to give notice to warrant holders to pre- 
sent their warrants for payment; such notice to be given by advertisement 
in the county newspaper. And thirty days after the first publication of said 
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notice the warrants called shall cease to bear interest. Said notice shall be 
published once each week for two weeks consecutively, and such warrants 
shall be called and paid in the order of their indorsement. [L. 11, p. 87, 
$ 55.) 


§ 8212-56. Rights of Municipal Corporations. 

State, school, county, school district, and other lands belonging to other 
public corporations which will be benefited by the construction, deepening or 
widening of any such waterway, and which are not devoted to public use, shall 
be subject to the provisions of this act, and the owners thereof by and through 
the proper authorities, shall be made parties in all proceedings affecting said 
lands, and ‘shall have the same rights and be liable to the same right of 
eminent domain as the lands of private persons or corporations. [L. ’11, 
p. 87, § 56.) 


§ 8212-57. Assessment of Lands. 

Lands belonging to the state, and school, county, school district and 
other lands belonging to public corporations and which are not devoted to 
public use, which are benefited by any improvement instituted under the 
provisions of this act, shall be assessed in the same manner as lands of private 
persons and corporations, and the assessment shall be paid by the proper 
authorities. [L. 11, p. 87, § 57.] 


§ 8212-58. Right of Appeal. 

Every defendant feeling aggrieved by any condemnation judgment for 
compensation or damages, or by any judgment confirming an assessment upon 
land for benefits under this act, may appeal to the supreme court of the 
state from such judgments within thirty days after the entry thereof. An 
appeal from a condemnation Judgment may bring before the supreme court 
either the legality of the proceeding as a taking for a public use, or the 
justness of the amount of compensation or damages awarded to the appel- 
lant; but an appeal from a judgment confirming an assessment of benefits 
shall bring before the supreme court only the justness of the assessment 
against the property of the appellant. Two or more defendants may join 
in an appeal. The bill of exceptions or statement of facts upon such appeals 
shall contain only such portions of the evidence in the case as relates to the 
property of the appellants. Otherwise than as provided in this section 
such appeals shall be taken as provided by law in appeals to the supreme 
court from final judgments in actions at law. [L. 11, p. 87, § 58.] 


§ 8212-59. Provision for Payment. 

Any defendant in a condemnation proceeding under this act, whose remain- 
ing land, or whose other lands in the district, shall be assessed for benefits aris- 
ing from the improvement, may pay his assessments in full, if they be less than 
his condemnation judgment, at or before the time fixed by the treasurer for 
the payment of assessments without interest, by satisfying his judgment upon 
the judgment docket and producing to the treasurer the certificate of the 
county clerk that the judgment has been satisfied. And if his assessments 
be greater than his condemnation judgments he may, within the same time, 
pay his assessment to the extent of his judgment by the like satisfaction and 
the like production of the clerk’s certificate to the treasurer. In each case 
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the treasurer shall note the payment and the manner thereof on the assess 
ment-roll and report the same to the board. [L. 11, p. 88, § 59.] 


§ 8212-60. Providing for Filling Property. 

At any time before the completion of excavations required for the eœn- 
struction, deepening or widening of a waterway under this act, when ther 
will be surplus material dug or dredged from such waterway, any owner 
of land within the district, for the filling of whose land no provision Has 
theretofore been made, may have such surplus material delivered upon is 
land for filling purposes upon paying the cost of such delivery in a sum to 
be fixed by the board. The sum so fixed shall be paid to the treasurer at 
such time and in such manner as the board may prescribe, and shall be 
credited to the district fund. [L. 11, p. 88, § 60.] 


§ 8212-61. Road Fund. 

Should there be any money remaining in the district fund after the 
payment in full of all of the obligations of the district, it shall be trans 
ferred to and become a part of the road fund of the county. [L. 11, p. S9, 
§61.] | f 


§ 8212-62. Uncalled Sums to Road Fund. 

Should any sum of money paid into court as compensation or damage 
for land or property taken or damaged in any condemnation proceed ing 
under this act be uncalled for for the period of two years, the county cle xk 
shall satisfy the judgment therefor and pay the money in his hands to he 
treasurer for the road fund of the county. But upon application to the boza rd 
of county commissioners within four years after such payment, the pax- ty 
entitled thereto shall be paid such money by the county without interest: 
Provided, That if any such party, being a natural person, was under le gal 
disabilities when such money was paid to the treasurer, the time wit E in 
which he or his legal representatives shall make application for the payment 
thereof shall not expire until one year after his death or the removal of 18 
disabilities. [L. 11, p. 89, § 62.] 


§ 8212-63. Corporate Authority Control. 

Every waterway constructed, deepened or widened under this act sb II. 
from and after the completion thereof, be a public highway for vessels aœ 
Jan outlet for swamp or overflow water which may be drained into it fre» 7” 
any lands in the district or tributary thereto, and shall be under the care a x> d 
control of the board of county commissioners of the county as are otha €" 
highways: Provided, That whenever any such waterway shall thereafter ©" 
included within the limits of any city or town, the care and control there 
shall pass to the corporate authorities of such city or town. IL. 11, p. S2 
§ 63. 


§ 8212-64. Concurrent Act. . | 
This act shall not be held to be an exclusive method of constructir® = 
deepening or widening such waterways, nor in conflict with any other met <> 
which may be provided by law. [L. 11, p. 89, § 64.] 
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§ 8212-65. Fees. 
The fees for the service of all process necessary to be served under the 
provisions of this act shall be the same as those for like services in other 


civil cases. [L. 11, p. 90, § 65.] 


§ 8212-66. Injunction. 

The superior court may compel the performance of duties imposed by this 
act, and may on proper application therefor issue its mandatory injunction 
for such purpose. [L. 11, p. 90, § 66.] 
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TITLE LXII. 
NOTARIES PUBLIC. 


CHAPTER I. 
NOTARIES PUBLIC. 


§ 8298. lagiovanna, 69 Wash. 84, 40 L. R. A., N. 8. 


i 249, 124 Pac. 209 
Under this section, a notary cannot, un- , ae ; 
less it is required by law, administer an As to indictment for perjury and therein 


; f description of authority of court or 
oath with such binding force as is neces- 3 P : y 
sary to support a charge of perjury, in case officer, see note in 124 Am. St. Rep. 660. 
of a false sworn statement: State v. Dal- 


§ 8298-1. Powers of Notaries in Banks and Corporations. 

It shall be lawful for any notary public who is a stockholder, director, 
officer or employee of a bank or other corporation to take the acknowledg- 
ment of any party to any written instrument executed to or by such cor- 
poration, or to protest for nonacceptance or nonpayment bills of exchange, 
drafts, checks, notes and other negotiable instruments which may be owned 
or held for collection by such corporation: Provided, It shall be unlawful for 
any notary public to take the acknowledgment of an instrument by or to & 
bank or other corporation of which he is a stockholder, director, officer or 
employee, where such notary is a party to such instrument individually or to 
protest any negotiable instrument owned or held for collection by such cor- 
poration, where such notary is individually a party to such instrument. 
[L. 13, p. 89, §1.] 
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$§ 8325—8352 


TITLE LXIV. 
OFFICERS. 


CHAPTER I. 
OFFICIAL BONDS. 


§ 8325. 


The failure of an officer to give a bond, 
which was a ministerial act for the security 
of the government and not a conditfon pre- 
cedent to his authority to act, does not 
render him merely a de facto officer, but 
he is a de jure officer under a defeasible 
title, and subject to the disqualification 
of holding other offices attached to the 
office: State ex rel. Chealander v. Carroll, 
57 Wash. 202, 106 Pac. 748. 

As to who are de facto, as distinguished 
from de jure, officers, and herein of failure 
to qualify, see note in 140 Am. St. Rep. 176. 


§ 8335. 

The embezzlement by the county auditor 
of fees for recording marriage licenses, 
paid to him by reason of his official posi- 


tion, although there was no law authoris- 
ing him to receive the same, is a breach 
of his official bond for which his surety 
is liable; but the recovery must be limited 
to the fees received during the term of 
office covered by the bond: Skagit County 
v. American Bonding Oo., 59 Wash. 8, 109 
Pac. 199. 

As to when sureties are relieved for 
acts of officer because not done virtute 
officii, see note in 78 Am. St. Rep. 420. 
See, also, Ann. Cas. 1912C, 581, and 21 L. 
R. A. 735. 

As to extension of surety’s liability 
when officer is holding over after term, see 
note in 35 L. B. A. 88. | 


§ 8344. 
See notes to § 3937. 


CHAPTER V. 
INSPECTION AND SUPERVISION OF PUBLIC OFFICERS. 


§ 8351. Officers to Keep Accounts—Penalty—Deposit of Collections. 

It shall be the duty of every public officer and employee to keep all 
accounts of his office in the form prescribed and to make all reports required 
by the state auditor. Refusal or neglect to perform these duties shall be 
deemed an offense against the efficiency of public administration and the 
welfare of the people, and shall be punished by removal from office, after 
trial and conviction by a court of competent jurisdiction. Every public 
officer and employee whose duty it is to collect or receive payments due 
or for the use of the public shall deposit such moneys collected or received 
by him with the treasurer of the taxing district once every twenty-four con- 
secutive hours. In case a public officer or employee collects or receives funds 
for the account of a taxing district of which he is an officer or employee, 
he shall, during the Saturday of each week, pay to the proper officer of the 
taxing district for account of which the collection was made or payment 
received, the full amount collected or received during the current week for 
the account of such taxing district. [L. 11, p. 108, §1.] 


§ 8352. State Examiners—Appointment—Compensation. 

After the Bureau of Inspection and Supervision shall have formulated 
and installed the system of uniform accounting in any or all classes of public 
offices, the state auditor is hereby empowered to appoint additional assist- 
ants as required to administer the provisions of this chapter; said additional 
assistants shall be known as state examiners, who shall each be paid eight 
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dollars per day for the time necessary to the performance of his duties, and 
in addition thereto his railroad fare once to and from the place of examina- 


tion. [L. 11, p. 108, §1.] 


§ 8354. 

Under this section, a claim verified by 
a notary public using his seal cannot be 
objected to as not in the form prescribed 


appear that the bureau had prescribed any 
form when the affidavit was made: Frasier 
ene County, 67 Wash. 312, 121 Pac. 
459. 


by the bureau, where it is not made to 


§ 8355. Expenses of Bureau Levied Among Counties. 

The expense of maintaining and operating the bureau herein provided 
for shall be paid out of the state general fund in the same manner as 
other state employees. [L. 11, p. 108, §1.] 


§ 8356. Expenses for Local Examinations in Tax Districts. 

The expense of auditing public accounts shall be borne by each taxing 
district for the auditing of all accounts under its jurisdiction and the state 
auditor is hereby authorized and empowered to certify the expense of such 
audit to the auditor of the county in which said taxing district is situated. 
who shall promptly issue his warrant on the county treasurer payable out of 
the current expense fund of the county, said fund, except as to auditing the 
financial affairs and making inspection and examination of the county, to be 
reimbursed by the county auditor out of the money due said taxing distriet 
at the next monthly settlement of the collection of taxes and to be trans- 
ferred monthly by the county treasurer to the current expense fund: Pro- 
vided, That when such examiners are used in auditing the accounts of state 
offices and institutions, they shall be paid by the state. [L. ’11, p. 108, §1.] 


Rem. & Bal. Code, section 8356 et seq., as 
amended by Laws of 1911, page 108, does 
not violate constitution, article 11, sec- 


tion 12, providing that the legislature shall 


not impose taxes upon counties, cities or 
other municipal corporations, or their in- 
habitants, but may by general laws vest 
such power in the corporate authorities, 
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since the purpose of the law to secure 8 
uniform system of bookkeeping and àe- 
counting, and supervision thereof, is a mat- 
ter of public concern incidental to the 
municipality as an agency of the state, 
and not merely a matter of local self-gov- 
ernment: State ex rel. Clausen v. Burr, 
65 Wash. 524, 118 Pac. 639. 


PARTNERSHIPS AND BUSINESS NAMES, 


§§ 8366—8373 


TITLE LXV. 
PARTNERSHIPS AND BUSINESS NAMES, 


CHAPTER II. 
ASSUMED BUSINESS NAMES. 


§ 8369. 
See notes to § 228. 


Partners may maintain an action upon 
a contract entered into by them as in- 
dividuals without having complied with 
this section, where before suit brought 
they filed the required certificate showing 
that they were then doing business under 
the assumed name by which they sued 
and that they were the only members of 
the firm: Church v. Wilkeson-Tripp Co., 58 
Wash. 262, 137 Am. St. Rep. 1059, 108 
Pac. 596; 109 Pac. 113. 

As to necessity of consistency in com- 
plaint with respect to representation or 
individual capacity of party, see note in 
1 L. R. A. 161. 


Failure to plead or show a compliance 
with this section, directed against con- 
eealed partnerships, goes only to the cap- 
acity to sue, and is waived unless raised 
by demurrer: Bowman v. Harrison, 59 
Wash. 56, 109 Pac, 192. 


This section is directed against con- 
cealed partnerships, and it is not necessar 
to plead and show a compliance therewit 
in order to maintain an action, where 
the firm name discloses the surnames of 
the partners: Bowman v. Harrison, 59 
Wash. 56, 109 Pac. 192. 

The provisions of sections 8369, 8373, 
relate only to the capacity to sue, and 
are waived unless objection is raised by 
demurrer: Pierson v. Northern Pac. R. Co., 
61 Wash. 450, 112 Pac. 509. 


A contract of partnership between plain- 
tiff and a third person is inadmissible to 
show a defect of parties plaintiff, or a 
necessity for filing the names of the part- 
ners under this section, where the contract 
was dated after the plaintiff's cause of 
action arose against the defendants: Ryder- 
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Gougar Co. v. Garretson, 53 Wash. 71, 132 
Am. St. Rep. 1053, 101 Pac. 498. 

The objection that a partnership, doing 
business under an assumed name, cannot 
Maintain an action because it had failed 
to file with the county clerk the designa- 
tion of the firm with the names of all the 
partners, as required by this section, goes 
only to the capacity to sue, and is waived 
if not raised by demurrer or answer: Hale 
v. City Cab, Carriage & Transfer Co., 66 
Wash. 459, 119 Pac. 837. 

A person conducting a business in which 
he alone is interested, in the name of a 
company containing his full name, is ex- 
empt from filing with the county clerk the 
designation of the firm with the true and 
real names of all persons conducting the 
business or having an interest therein, pur- 
suant to this section, by section 8372, pro- 
viding that nothing in the act shall prevent 
the lawful use of a partnership designation 
if the same includes the true and real 
name or names of all the parties conduct- 
ing such business or having an interest 
therein: Merrill v. Caro Investment Co., 
70 Wash. 482, 127 Pac. 122. 


§ 8372. 


Under this section, exempting partner- 
ships in which the firm name contains all 
the names of the partners from the neces- 
sity of filing with the county clerk the 
designation of the firm with the true 
names of all the partners, plaintiffs, doing 
business under the name of “Hale-Tindall 
Co.,” which contains the names of all the 
partners, are exempt from the requirements 
of the statute: Hale v. City Cab, Carriage 
& Transfer Co., 66 Wash. 459, 119 Pac. 837. 


§ 8373. 
See notes to § 8369. 
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TITLE LXVI. 
PAUPERS. 


CHAPTER II. 
MOTHERS’ PENSIONS. 


§ 8385-1. Counties to Help Destitute Mothers. 

In every county it shall be the duty of the county commissioners to 
provide out of the moneys of the county treasurer an amount sufficient to 
meet the purposes of this law, for the support of women, whose husbands 
are dead, or are inmates of a penal institution or an insane asylum or who 
are abandoned by their husbands and such abandonment has continued for 
more than one year or because of total disability of their husbands, and who 
are unable to support their children, when such women are destitute and 
are mothers of children under the age of fifteen years and such mothers and 
children reside in such counties. IL. 13, p. 644, §1.] 


§ 8385-2. Allowance. 

The allowance to each of such women shall not exceed fifteen ($15) 
dollars per month when she has but one child under the age of fifteen years, 
and if she has more than one child under the age of fifteen years, it shall 
not exceed the sum of fifteen dollars a month for the first child, and five dol- 
lars a month for each of the other children under the age of fifteen years. 
[L. 13, p. 644, § 2.] 


§ 8385-3. Juvenile Court to Make Allowance. 

Such allowance shall be made by the juvenile court in the counties where 
such court is held and elsewhere by the superior court, and only upon the 
following conditions: (1) The child or children for whose benefit the allow- 
ance is made must be living with the mother of such child or children; (2) 
When by means of such allowance the mother will be able to maintain a home 
for her child or children; (3) The mother must in the judgment of the 
court, be a proper person, morally, physically and mentally, for the bring: 
ing up of her children; (4) No person shall receive the benefit of this ct 
who shall not have been a resident of a county in which such application 18 
made for at least one year next before the making of such application for 
such allowance. [L. 13, p. 645, 8 3.) 


§ 8385-4. Benefits Cease When. 

Whenever any child shall reach the age of fifteen years any allowance 
made to the mother of such child for the benefit of such child shall cease. 
The court may in its discretion at any time before such child reaches the 4& 
of fifteen years, discontinue or modify the allowance to any mother and for 
any child. [L. 13, p. 645, 8 4.] 


§ 8385-5. Penalties. 

Any person procuring fraudulently any allowance for a person, not 
entitled thereto, shall be deemed guilty of a gross misdemeanor, IL. 15. 
p. 645, 8 5. 
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§ 8385-6. Prosecuting Attorney to Bring Proceedings. 

In each case where an allowance is made to any woman under the pro- 
visions of this act, an order to that effect shall be entered upon the records 
of the court, making such allowance. Proceedings to obtain the benefit of 
this act shall be instituted and maintained in the same manner as proceed- 
ings are instituted and maintained in the juvenile court and the prosecuting 
attorney shall render all necessary assistance to applicants under this act 
and shall appear in every such proceeding and through the probation officer, 
the charity commissioner or any person having knowledge of the facts, shall 
carefully investigate the merits of every application to the end that this act 
may be fairly administered and no person granted relief hereunder except 
those justly entitled thereto, and no officer of the court or county officer 
shall receive any fees for any service rendered in carrying out the provisions 
of this act. A certified copy of said order shall be filed with the county 
auditor of the county in which such child’s mother is resident, and thereupon 
and thereafter and so long as such order remains in force and unmodified 
it shall be the duty of the county auditor each month to draw his warrant 
on the current expense fund of the county in favor of the mother for the 
amount specified in such order, which warrant shall be by the auditor deliv- 
ered to the mother upon her executing duplicate receipts therefor, one to be 
retained by the auditor and the other to be filed by the clerk with the other 
records in the proceedings relating to such. child or children. It shall be 
the duty of the county treasurer to pay such warrant out of funds in the 
current expense fund of the county. [L. 13, p. 645, § 6.] 
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TITLE LXVII. 
PHYSICIANS. 


CHAPTER I. 
PHYSICIANS AND OSTEOPATHS. 


§ 8386. 


An act prohibiting the practice of 
medicine without first obtaining a license 
is not objectionable as embracing more 
than one subject from the fact that it con- 
tains provisions affecting a variety of 
practitioners having different systems and 
methods of treatment: State v. Greiner, 53 
Wash. 46, 114 Pac. 897. 

As to construction of constitutional pro- 
visions relative to titles of statutes, see 
note in 1 Ann. Cas. 584. 

As to validity of statute having title 
more comprehensive than body of act, see 
note in Ann. Cas. 1912A, 102. 

As to application of statutes regulating 
practice of medicine to persons giving 
special kinds of treatment, see notes in 
3 L. R. A., N. S., 762; 24 L. R. A., N. S., 
103; 25 L. R. A., N. S., 129. 

An act prohibiting the practice of med- 
icine without first obtaining a license is 
within the acknowledged powers of the 
state: State v. Greiner, 63 Wash. 46, 114 
Pac. 897. | 

As to physician as person subject to 
license, see note in 129 Am. St. Rep. 293. 

As to power to tax operations as affected 
by constitutional requirement that taxes 
be uniform, see notes in 2 Ann. Cas. 325; 
15 Ann. Cas. 986. 


§ 8389. 


Under this section and section 8406, pro- 
viding that licensees shall use only such 
titles as are designated in their diplomas, 
“or those having no diplomas” only such as 
are designated in their licenses, an ap- 
plicant is entitled to a license upon a show- 
ing that he has been in continuous practice 
in one locality for the two years previous 
to the passage of the act, without any 
diploma, and although not “legally” en- 
gaged in practice as required by the then 
existing statute making practice without s 
license a misdemeanor: In re Christensen, 
59 Wash. 314, 109 Pac. 1040. 

This section requires that an applicant 
for a license to practice medicine, based 


§ 8393. Examination Fee. 


upon a diploma and 8 practice in this 
state, as distinguished from one who had 
been “practicing” in one locality for two 
years, must have been “legally” engaged in 
such practice, and does not authorize a 
license to one who was practicing in this 
state without any license in violation of 
the then existing law: In re Harold, 59 
Wash. 322, 109 Pac. 1043. 

As to constitutionality of regulations ss 
to practicing medicine, and herein of 
licenses, see note in 14 L. R. A. 581. 

As to effect of failure to procure license, 
see note in 16 L. R. A. 425. 

The loss or destruction of the state- 
ment of the medical board showing the 
grounds for its refusal of license to 
practice, required by this section, to be 
filed and kept of record, does not entitle 
an applicant to a rehearing, other records 
of the board showing the rejection and 
reasons therefor: State ex rel. Stanley v. 
Witter, 68 Wash. 356, 123 Pac. 471. 

Neither does failure to notify an ap- 
plicant that a license has been refused 
entitle him to a rehearing: State ex rel. 
1 v. Witter, 68 Wash. 356, 123 Pac. 

Under this section, the court on appeal 
has a right to administer the provisions 
of the medical act relating to examins- 
tions: In re Littlefield, 61 Wash. 150, 112 
Pac. 234. 

An appeal from the decisions of thé 
medical board refusing a hysician § 
license to practice, under this section, 
brings up for review all questions of fa¢t, 
notwithstanding expert evidence may be 
required to determine the qualifications of 
the applicant, in view of the provisions 
requiring a trial de novo, and that the 
examination papers be a part of the record, 
and that the case stand for tris] as an 
ordinary civil action: In re Littlefield, 6! 
Wash. 150, 112 Pac. 234. 

Appeal lies from the order of the board 
of medical examiners refusing a license to 
practice, under this section: State ex rel. 
Brunn v. State Board of Medica] Exam- 
iners, 61 Wash. 623, 112 Pac. 746. 


Each applicant, on making application, shall pay the secretary of the 
board a fee of twenty-five ($25) dollars, which shall be turned over to the 
treasurer of the board, who shall retain fifteen ($15) dollars for the fee in 
his possession until the board shall have passed upon the credentials of the 
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applicant, and in case they are insufficient the sum of fifteen ($15) dollars 
shall be returned upon application. 

_ All money received or collected by said board or any member or officer 
thereof, during any month, shall be turned over, before the tenth day of the 
succeeding month to the state treasurer together with a verified statement 
showing the sources from which such money was derived. The treasurer of 
said board shall give security bond to be approved by and deposited with 
the auditor of the state, in the sum of one thousand dollars ($1,000). The 
cost of said bond shall be paid by the state. 

Each member of the board of medical examiners shall receive a com- 
pensation of five dollars per day for each day in which he is actually and 
mecessarily engaged in attendance upon meetings of the board, in going to 
and returning from the place of meeting, and all necessary expenses in- 
curred in attending such meetings. All such compensation and expenses, 
and all other expenses incident to the execution of the provisions of this 
act shall be paid by the state treasurer upon warrants drawn by the state 
auditor upon the presentation of proper vouchers to be approved by a 
majority of said board, as in the case of state officers. The secretary and 
treasurer of said board shall receive a compensation to be determined by said 


board not to exceed fifty dollars per annum. [L. 13, p. 256, 8 1. 


§ 8399. 


This section requires that an appeal to 
the supreme court from an order of the 
superior court on appeal from the medical 
board must be taken within sixty days, 
and an appeal not so taken will be dis- 
missed: Stewart v. State Board of Medical 
Examiners, 62 Wash. 59, 112 Pac. 1106. 

As to review of an action of medical 
Hoard, see note in 20 L. R. A. 355. 


§ 8400. 


A law making it a criminal] offense to 
practice medicine without a license is 
valid: State v. Dodson, 54 Wash. 31, 102 
Pac. 872. 


§ 8406. 
See notes to § 8389. 


CHAPTER III. 
DENTISTRY. 


$ 8421. 


An information charging the practicing 
of medicine without a license in the lan- 
guage of the statute is sufficient without 
setting forth the requirements for obtain- 
ing the license which are not made a 
part of the substantive crime, and without 
pleading matters made by the statute 
prima facie evidence of the fact that the 
accused had no license: State v. Dechmann, 
57 Wash. 690, 107 Pac. 858. 

This section, prohibiting the practice of 
dentistry without a license is not uncon- 
stitutional by reason of conflict with the 
constitution or by reason of its maladmin- 
istration by state authority: Brown v. 
State, 59 Wash. 195, 109 Pac. 802. 

As to validity of statute requiring 
license for practice of dentistry, see note 
in 5 Ann. Cas. 1005. 

Upon a prosecution for practicing med- 
icine without a license, the statutory prima 
facie case is made against the defendant 
dy proof that no license is on file with the 
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county clerk, without proving that the de- 
fendant was not a practicing physician 
before the law went into effect: State v. 
Dodson, 54 Wash. 31, 102 Pac. 872. 


A conviction for practicing medicine 
without a license cannot be objected to 
in that there were two forms of offense 
proven, where there was no attempt to 
charge more than one crime, and the testi- 
mony as to the several indicia of practic- 
ing was merely evidentiary, especially 
where the only objection to such evidence 
was that it was immaterial] and the accused 
admitted that he had no license: State v. 
Hanover, 55 Wash. 403, 104 Pac. 624. 


In a prosecution for practicing medicine 
without a state license filed of record in 
the county of defendant’s residence, there 
is a failure of proof where the state fails 
to show the residence of the defendant, 
although it was shown that he practiced 
medicine in the county charged without 
any license filed in such county: State v. 
Dechmann, 57 Wash. 690, 107 Pac. 858. 
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§ 8423. Fees—OCompensation of Board. 

Each member of the board of dental examiners shall receive a compen- 
sation of five dollars a day for each day in which he is actually and neces- 
sarily engaged in attendance upon the meetings of the board, and in going 
to and returning from the place of meeting, and all necessary expenses 
incurred in attending such meetings; all such compensation and all other 
expenses incident to the execution of the provisions of this act shall be paid 
by the state treasurer upon warrants drawn by the state auditor upon the 
presentation of proper vouchers to be approved by a majority of said 
board as in the case of state officers. The secretary of said board shall 
recelve a compensation to be determined by said board not to exceed one 
hundred dollars per annum. He shall give surety bond to be approved by 
and deposited with the auditor of the state in the sum of one thousand dol- 
lars. The costs of said bond shall be paid by the state. All money received 
or collected by said board or any member or officer thereof during any month 
shall be turned over to the state treasurer before the tenth day of the suc- 
ceeding month together with a verified statement showing the sources from 
which such money was derived. The board shall make an annual report of 
its proceedings to the governor on or before the first day of January of each 
year together with an account of money received and disbursed by them 
pursuant to this act. [L. 13, p. 254, §1.] 


CHAPTER IV. 
VETERINARY. 
§ 8437. Registry of Practitioners—Disposition of Fees and Funds. 

The board shall keep a register of all registered practitioners in the 
state setting forth such facts as the board may see fit. All money received 
or collected by said board or any member or officer thereof during any 
month shall be turned over before the tenth day of the succeeding month to 
the state treasurer together with a verified statement showing the sources 
from which such money was derived. The treasurer of said board shall 
give surety bond to be approved and deposited with the auditor of the 
state in the sum of one thousand dollars. The cost of said bond shall be paid 
by the state. [L. 13, p. 253, §1.] 


§ 8438. Compensation of Board. 

Each member of the board of veterinary medical examiners shall receive 
a compensation of five dollars per day for each day in which he is actually 
and necessarily engaged in attendance upon the meetings of the board and in 
going to and returning from the place of meeting and all necessary expenses 
incurred in attending such meetings. All such compensation and expenses 
and all other expenses incident to the execution of the provisions of this 
act shall be paid by the state treasurer upon warrants drawn by the state 
auditor upon the presentation of proper vouchers to be approved by a major- 
ity of said board as in the case of state officers. The secretary and treasurer 
of the board shall each receive a compensation to be determined by said 
board and not to exceed fifty dollars per annum. [L. 13, p. 253, § 2.] 
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§ 8443. Board to Render Account to Governor. 

The board shall render on or before January Ist of each year to the 
governor a concise statement or report of all matters pertaining to the duties 
imposed upon the board in this act and making such suggestions as they 
shall deem expedient and proper. [L. 13, p. 254, 5 3.] 


CHAPTER V. 
PHARMACY. 


§ 8456. Compensation of Board—Bond by Secretary. 

Each member of the state board of pharmacy shall receive a compen- 
sation of five dollars a day for each day in which he is actually and neces- 
sarily engaged in attendance upon meetings of the board and in going to 
and returning from the place of meeting, and all necessary expenses incurred 
in attending such meeting; all such compensation and expenses and all other 
expenses incident to the execution of the provisions of this act shall be 
paid by the state treasurer upon warrants drawn by the state auditor, upon 
the presentation of proper vouchers to be approved by a majority of said 
board, as in the case of state officers. 

The secretary of said board shall receive a compensation to be deter- 
mined by said board not to exceed one hundred dollars per annum. 

All money received or collected by said board or any member or officer 
thereof during any month shall be turned over before the tenth day of the 
succeeding month, to the state treasurer together with a verified statement 
showing the sources from which such money was derived. The secretary of 
said board shall give a surety bond to be approved by and deposited with 
the auditor of the state, in the sum of one thousand ($1,000) dollars. The 


cost of said bond shall be paid by the state. 


§ 8459. 


This section does not impliedly repeal 
section 6275, relating to the sale and dis- 
posal of intoxicating liquors and requiring 
sales by druggists for medical purposes to 


be upon the written prescription of a repu- 


table physician, since repeals by implica- 
tion are not favored, and this rule has 
special application where the laws relate 
to different subjects: State v. Krook, 58 
Wash. 23, 107 Pac. 1032. 


This section amending the pharmacy law 


[L. 13, p. 257, § 1.] 


so as to provide that “no other license shall 
be necessary under any ordinance of any 
city” to make sales of intoxicating liquors 
under the pharmacy act, merely means that 
the state law shall govern and was not 
intended to authorize sales without a state 
license and physician’s prescription: State 
v. Krook, 58 Wash. 23, 107 Pac. 1032. 

As to licenses to druggists, see note in 
129 Am. St. Rep. 294. 

As to legality of sale of liquor by drug- 
gists, as affeeted by element of intent, see 
note in Ann. Cas. 1912D, 1345. 


CHAPTER VI. 
OPTOMETRY. 


§ 8473. Disposition of Fees—Salary of Board. 

Each member of the board of examiners in optometry shall receive a 
compensation of five dollars a day for each day in which he is actually and 
necessarily engaged in attendance upon meetings of the board, and in going 
to and returning from the place of meeting, and necessary expenses incurred 
in attending such meetings; all such compensation and expenses and all other 
expenses incident to the execution of the provisions of this act shall be paid 
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by the state treasurer upon warrants drawn by the state auditor upon the 
presentation of proper vouchers, to be approved by a majority of said board 
as in the case of state officers. The secretary-treasurer of said board shall 
receive a compensation to be determined by said board not to exceed one hun- 
dred dollars per annum. All money received or collected by said board or 
any member or officer thereof during any month shall be turned over before 
the 10th day of the succeeding month to the state treasurer together with & 
verified statement showing the sources from which such money was derived. 
[L. 13, p. 250, § 1.] 


§ 8478-1. Annual License Fee. 

Every registered optometrist and every optometrist practicing under an 
exemption certificate shall in every year after 1914 pay to said board of 
examiners the sum of one dollar as a license fee for such year, such pay- 
ment shall be made prior to the tenth day of January in each and every 
year, and in case of default of payment of such fee by any person, and 
after twenty days’ notice of such default, his certificate may be revoked by 
the board of examiners until such fee is paid. [L. 13, p. 251, § 14.] 


„ CHAPTER VII. 
NURSES. 


§ 8485. Expenses and Compensation of Board. 

Each member of the nurses’ examining board shall receive a compensation 
of five dollars per day for each day in which she is actually and necessarily 
in attendance upon the meetings of the board and in going to and returning 
from the place of meeting, and all necessary expenses incurred in attending 
such meetings. All such compensation and expenses and all other expenses 
incident to the execution of the provisions of this act shall be paid by the state 
treasurer upon warrants drawn by the state auditor upon presentation of 
proper vouchers to be approved by a majority of said board, as in the case of 
state officers. The secretary and treasurer of said board shall receive a com- 
pensation to be determined by said board and not to exceed one hundred 
dollars per annum. All money received or collected by said board or any 
officer or any member thereof during any month shall be turned over to the 
state treasurer before the tenth day of the succeeding month together with a 
verified statement showing the sources from which such money was derived. 
IL. 13, p. 255, § 1.] 
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TITLE LXVIII. 
PRISONS AND REFORMATORIES. 


CHAPTER IV. 
PENITENTIARY PRODUCTS AND EMPLOYMENT OF CONVICTS. 


§§ 8559-8567. 
Repealed. See L. 11, p. 648, § 10. 


§ 8559-1. Purchase Jute and Other Fabrics. 

The state board of control is authorized and empowered to purchase jute 
and other products and fabrics for use in the state penitentiary; and the jute 
and other fabrics and products manufactured at the state penitentiary shall 
be sold for such prices as shall in the judgment of the board be for the best 
interests of the state. [L. 11, p. 645, § 1.] | 


$ 8559-2. Sold Directly to Citizens of State—Exception. 

The jute grain sacks and other fabrics and products manufactured at 
the state penitentiary shall be sold directly to the farmers, oyster growers or 
wool growers of the state of Washington, who are actually engaged in farm- 
ing, oyster culture and wool growing, and no sacks shall be sold within the 
state of Washington to any person not engaged in farming or oyster culture . 
and wool growing: Provided, however, That the state board of control may, 
between April ist and January Ist of each year, dispose of any of the peniten- 
tiary products, including grain sacks, in the open market of the world at such 
prices as they shall deem to be for the best interests of the state. The prod- 
ucts sold to residents of the state of Washington shall be sold under such 
rules, regulations and terms as may be provided by said board, for cash: Pro- 
vided, That the said board of control may in its discretion accept in lieu of 
cash a certificate of deposit upon any state or national bank doing business 
in the state of Washington, payable not later than the fifteenth day of Decem- 
ber of the current year, said certificate of deposit to bear interest at the rate 
of three per cent per annum. The products of the penitentiary shall be sold 
as near as may be in the order of the making of written application therefor, 
on blanks to be provided by the board. All payments for jute products and 
other fabrics and products shall be made to the superintendent of the state 
penitentiary, who is alone authorized to receipt therefor, and he shall keep 
a correct account of all sales, showing to whom sold, when sold, the quantity 
of each article sold, and the amount paid; and the warden of the penitentiary 
shall submit a transcript of said account of sales to the legislature through 
the board at each session thereof, and shall report the amount of such sales 
monthly to the state auditor. [L. 11, p. 645, § 2.] 


§ 8559-8. Authority of Board. 

The state board of control is authorized to purchase jute and other raw 
material for use in the penitentiary in the open market of the world, upon 
such terms as shall be for the best interests of the state; and the said board 
ìs authorized to make such freight arrangements for the transportation of such 
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raw material and jute as may be for the best interests of the state; and the 
board of control in conjunction with the superintendent of the penitentiary 
may appoint a purchasing agent or agents for the purchase of such raw 
material or jute, and an agent or agents for the sale and disposition of the 
manufactured product, which agents shall be under the direction and exclu- 
sive Jurisdiction of the state board of control, and the compensation and neces- 
sary expenses of such agents shall be paid out of the proper fund provided 
by law for the penitentiary. [L. 11, p. 646, § 3.] 


§ 8559-4. Prices—Profit Allowed—Distribution. 

The price at which all grain sacks manufactured at the penitentiary shall 
be offered for sale shall be fixed by the state board of control at such time in 
each year as the board shall consider proper, which price shall not exceed the 
estimated cost of manufacturing thereof plus a profit of twelve and one-half 
per cent on said estimated cost; and the board shall apportion all sacks manu- 
factured among the grain growing counties of the state of Washington, pro 
rata, according to the quantity of grain produced in each of said counties, 
during the current year as determined by the state grain inspector, and it 
shall be the duty of the state grain inspector to ascertain and determine 
approximately the yield of grain in each of said counties for said purpose. 
Such estimate shall be furnished to the board on or before December 31st, of 
each year, and it shall be the duty of the board immediately following such 
apportionment to cause notice to be published in an official newspaper in each 
of the said counties, in which notice of the quantities of grain sacks appor- 
tioned to such county and the price fixed for the sale of the same shall be stated, 
and the manner and time of application shall be set forth: Provided, however, 
That such apportionment shall not be necessary from June Ist to January 
1st of each year, at which time the grain sacks manufactured at the peniten- 
tiary may be sold in the open market of the world. [L. 11, p. 646, 5 4; 
L. 13, p. 98, § 1.] 


§ 8559-5. Application for Sacks. 

Any resident of the state of Washington actually engaged in growing 
grain within the state may apply for as many of said sacks as he shall require 
for his individual use, which application shall be made upon blanks pre- 
scribed and furnished by the board. In making the application he shall state, 
under oath, the acreage of grain sown by him for that season, the probable 
aggregate yield therefrom, that the sacks applied for are for his individual 
use, and such other facts as the board of control may require. All such appli- 
cations for grain sacks must be made and filed with the superintendent of 
the state penitentiary prior to the first day of April of each year. In the 
event that all of the sacks assigned to any one county shall not be applied for 
and sold, the state board of control shall apportion the amount not applied 
for in such county pro rata to such counties as may have therein an excess of 
applications in proportion to the excess, and if there shall be no excess the 
sacks not applied for shall not be sold until the first day of June, during which 
time any resident of the state of Washington, actually engaged in growing 
grain within said state may apply for such sacks in accordance with the terms 
of this act and upon the conditions herein stated, and after June first anv 
sacks not sold may be sold anywhere in the open market of the world on such 
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terms and prices as the board of control shall deem to be for the best interests 
of the state. [L. 11, p. 642,§5; L. 13, p. 99, § 2.] 


§ 8559-6. Payment. 

Upon receiving notice of the acceptance of his application, wholly or in 
part, the applicant shall forthwith transmit to the superintendent of the 
state penitentiary one-tenth of the purchase price of said sacks, and the bal- 
ance before delivery and not later than September first. If payment in full is 
not made before September first, in cash or by certificate of deposit, as pro- 
vided for in this act, the one-tenth paid as above shall be forfeited to the state 
of Washington. [L. 11, p. 647, § 6.] 


§ 8559-7. Board Make Rules. 

The state board of control shall make all rules and regulations consistent 
with this act, and necessary to carry into effect the purposes thereof, and shall 
provide a uniform and complete form of application for sacks and furnish the 
same free of cost to all applicants therefor. [L. 11, p. 648, § 7.] 


§ 8559-8. Construction. 

This act shall be construed liberally with reference to the powers and 
duties of the warden of the state penitentiary and the state board of control, so 
that the best interests of the state will be subserved thereby. [L. 11, p. 648, 


$ 8.] 


§ 8575-1. Employment of Convicts on Roads. 

Whenever there are persons confined in the state penitentiary who are 
physically able to perform manual labor upon the public highways, and who 
shall not be engaged in other work required by the state board of control, the 
same may be employed upon the construction and nn of the publie 
highways within the state. [L. 13, p. 347, 8 1.] 


§ 8575-2. Monthly List of Eligibles. 

The board of control shall monthly certify to the state highway commis- 
sioner the number of persons in the institution named who may be used for the 
work authorized under this act, and the state highway commissioner shall, 
whenever possible, use such persons in the building or repair of public roads. 
[L. 13, p. 347, § 2.] 


§ 8575-3. Supervision of Work and Men. 
The work done, as in this act provided, shall be under the direction and 
supervision of the state highway commissioner, but the control and management 
of all the persons taken from the said penitentiary shall be under the super- 
vision of the state board of control. The expense of the care, maintenance and 
transportation of all persons so taken from said institution to work upon the 
roads shall be paid out of the fund or funds authorized to be used upon the 
particular road upon which such work is being done: Provided, That a part of 
such expense equalizing twenty-five cents per day per person so employed shall 
be paid out of the appropriation for the maintenance of the particular insti- 
tution from which such persons are taken. [L. 13, p. 347, § 3.] 
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TITLE LXX. 
RAILROADS AND PUBLIC UTILITIES. 


CHAPTER I. 
PUBLIC SERVICE COMMISSION. 


§ 8626-1. Short Title. 


This act shall be known as the Publie Service Commission Law,” and 
shall apply to the public services herein described and the commission hereby 


created. [L. 11, p. 538, 5 1.] 


It is within the police powers of the 
state to regulate telegraph and telephone 
rates by surrendering the control to a 
properly constituted commission, subject to 
judicial review, under article 12 of the 
constitution, providing for the organization 
of corporations, and declaring telegraph 
and telephone companies to be common 
carriers subject to legislative control: State 
ex rel. Webster v. Superior Court, 67 Wash. 
37, 120 Pac. 861. 

The power to fix rates being reserved by 
the constitution, the same is not an in- 
cident to the right of a city to frame a 
special charter; and there being no express 
grant or waiver of the constitutional reser- 
vation, a city franchise to a telephone com- 
pany granted under authority of a special 
charter is a mere license or permission, sub- 
ject to control by the police power of the 
state, and the obligations thereof are not 
binding upon the state as a contract within 
the meaning of the federal constitution: 
State ex rel. Webster v. Superior Court, 
67 Wash. 37, 120 Pac. 861. 

Where a city, in granting a franchise to 
a telephone company fixing maximum rates, 
reserved the right to alter, amend or 
annul the conditions of the franchise, it 
cannot raise the objection that the state, 
in raising the rates in the exercise of its 
police power, will impair the obligations of 
the contract: State ex rel. Webster v. 
Superior Court, 67 Wash. 37, 120 Pac. 861. 

uch act does not violate the constitu- 
tional prohibition against class legislation 
or deprivation of equal protection of the 
laws by reason of the exceptions enum- 
erated in the proviso, the classification be- 


ing within the discretion of the legislature 
and founded on a reasonable basis: State 
v. Somerville, 67 Wash. 638, 122 Pac. 324. 

As to legislative regulation of rates of 
telegraph companies, see note in 33 L. B 
A. 181. 

As to validity of statute or ordinance 
regulating rates of telephone company, see 
note in 10 Am. St. Rep. 134; also note in 
Ann. Cas. 1912D, 308. 

Under the public utilities act of 191], 
page 538, authorizing the public service 
commission to fix reasonable rates and 
charges for public service corporations 
which are required to furnish adequate 
and sufficient services and facilities, tue 
commission has power to require a tele- 
phone company to raise its rates above the 
maximum permitted by its city franchise, 
where such increased rate has become 
necessary to provide sufficient revenue to 
give an adequate service: State ex rel. 
Webster v. Superior Court, 67 Wash. 37, 
120 Pac. 861. 

The publie utilities act of 1911, page 
538, providing for a publie service com- 
mission with power to establish reasonable 
rates and charges for public service cor 
porations, is a “general law,” within con- 
stitution, article 11, section 10, authorizing 
the adoption of special charters by cities 
subject to general laws, constitution, art- 
icle 12, section 18, having required the 
legislature to establish reasonable max- 
imum rates for railroads and other common 
carriers, and providing that a railroad com- 
mission may We esablished and its powers 
defined: State ex rel. Webster v. Superior 
Court, 67 Wash. 37, 120 Pac. 861. 


§ 8626-2. Public Service Commission—Appointment—Term—Removal. 
There shall be and there is hereby created, a public service commission 
consisting of three persons, one of whom shall be elected as chairman, to be 
appointed by the governor, by and with the advice and consent of the sen- 
ate. The terms of the commissioners first appointed under the provisions 0 
this act shall be, one for the term of six years, one for the term of four 
years, and one for the term of two years; and thereafter the term of each 
commissioner shall be six years from and after the expiration of the term 
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of his predecessor. Each commissioner shall hold office until his successor 
shall have been appointed and qualified. 

The governor may remove any commissioner for inefficiency, neglect of 
duty or misconduct in office, giving to him a copy of the charges against 
him, and an opportunity of being publicly heard in person or by counsel in 
his own defense, upon not less than ten days’ notice. If such commissioner 
shall be removed the governor shall file in the office of the secretary of state 
a complete statement of all charges made against such commissioner, and his 
findings thereon, together with a complete record of the proceedings, and 
there shall be no right to review of the same in any court whatsoever. 

The governor shall fill all vacancies in the office of commissioner by 
appointment, and the person so appointed shall fill out the unexpired term 
of his predecessor. [L. 11, p. 538, 8 2.] 


§ 8626-3. Qualifications, Oath, Bond, and Compensation. 

No commissioner shall hold any other office under the government of the 
United States or of this state, or of any county or municipal corporation 
within this state, nor shall he engage in any occupation or business incon- 
sistent with his duties as such commissioner, nor shall he hold any official 
relation or be interested in the bonds, stocks, mortgages, securities, contracts 
or earnings of any public service company embraced within the provisions of 
this act. 

Before entering upon the duties of his office he shall take and subscribe 
an oath of office, to the effect that he will support the constitution of the 
United States and the constitution and laws of the state of Washington, and 
faithfully and impartially discharge the duties of his office as required by 
law, and that he is not interested, directly or indirectly, in any public service 
company embraced within the provisions of this act, or any of its bonds, 
stocks, mortgages, securities, contracts or earnings. 

Before entering upon the duties of his office, each commissioner shall 
give a surety company bond (the cost of said bond to be paid by the state) 
in the sum of twenty thousand dollars, conditioned for the faithful per- 
formance of his duties. 

Each commissioner shall receive an annual salary of five thousand dol- 
lars payable in the same manner as the salaries of other state officers. 
[L. 11, p. 539, § 3.] 


§ 8626-4. Secretary. 

The commission shall have a secretary to be appointed by it and hold 
office at its pleasure. The secretary shall keep full and accurate minutes 
of all transactions and proceedings of the commission, and perform such 
duties as may be required by the commission. He shall receive an annual 
salary of two thousand dollars. [L. 11, p. 539, § 4.] 


§ 8626-5. Duties of Attorney General. 

It shall be the duty of the attorney general to represent and appear 
for the people of the state of Washington and the commission in all actions 
and proceedings involving any question under this act, or under or in refer- 
ence to any act or order of the commission; and it shall be the duty of the 
attorney general generally to see that all laws affccting any of the persons 
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or corporations herein enumerated are complied with, and that all laws, the 
enforcement of which devolves upon the commission, are enforced, and to 
that end he is authorized to institute, prosecute and defend all necessary 
actions and proceedings. [L. 11, p. 540, 8 5.] 


§ 8626-6. Organization, Meetings, Official Seal, Employees, Expenses and 
Reports. 

The office of the commission shall be at the state capital, where the com- 
mission shall reside. The commission shall at all times be open and in session 
for the transaction of business. They shall be known collectively as ‘‘The 
Public Service Commission of Washington’’ and shall adopt and use an 
official seal. | | 

The commission may appoint an expert rate clerk and statistician at a 
salary of not to exceed three thousand dollars ($3,000) per annum, an 
engineer at a salary of not to exceed three thousand dollars ($3,000) per 
annum, an inspector of safety appliances at a salary of not to exceed three 
thousand dollars ($3,000) per annum, an expert accountant at a salary not 
to exceed eighteen hundred dollars ($1,800) per annum, a stenographer com- 
petent to report hearings at a salary of not to exceed eighteen hundred dol- 
lars ($1,800) per annum, and such engineers, inspectors, accountants, ex- 
perts, clerks, and other assistants as it may deem necessary, at such rates of 
compensation as it may determine upon. 

All employees of the commission shall take an oath before entering upon 
the discharge of their duties, to faithfully and impartially discharge the 
duties of their several offices. 

The commissioners, secretary, and other employees of the commission 
shall be entitled to receive from the state their actual necessary expenses 
when traveling on the business of the commission. 

The commission is authorized to procure all necessary books, maps, charts, 
stationery, instruments, office furniture and other appliances deemed by the 
commission necessary. 

All proceedings of the commission, and all documents and records in 
its possession, shall be public records. The commission shall make and sub- 
mit to the governor an annual report containing full and complete accounts 
of the transactions and proceedings of its office, together with the informa- 
tion gathered by the commission as herein required, and such other facts, 
suggestions and recommendations as may be by it deemed necessary, which 
report shall be published as the reports of the heads of departments. 
[L. 11, p. 540, § 6.] 


§ 8626-7. Quorum—Powers of a Commissioner. 

A majority of the commissioners shall constitute a quorum for the 
transaction of any business, for the performance of any duty, or for the 
exercise of any power of the commission, and may hold hearings at any 
time or place within or without the state. Any investigation, inquiry or 
hearing which the commission has power to undertake or to hold may be 
undertaken or held by or before any commissioner. All investigations, 
inquiries and hearings of a commissioner shall be and be deemed to be the 
investigations, inquiries and hearings of the commission, and all findings, 
orders or decisions, made by a commissioner, when approved and confirmed 
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by the commission and filed in its office, shall be and be deemed to be the 
findings, orders or decisions of the commission. [L. 11, p. 541, 5 7.] 


$ 8626-8. Definitions. 
The term commission, when used in this act, means the public service 
commission hereby created. 

The term ‘‘commissioner,’’ when used in this act, means one of the 
members of such commission. 

The term ‘‘corporation,’’ when used in this act, includes a corporation, 
company, association or joint stock association. 

The word person, when used in this act, includes an individual, a 
firm or copartnership. 

The term street railroad, when used in this act, includes every rail- 
road by whatsoever power operated, or any extension or extensions, branch 
or branches thereof, for public use in the conveyance of persons or property 
for hire, being mainly upon, along, above or below any street, avenue, road, 
highway, bridge or public place within any one city or town, and includes 
all equipment, switches, spurs, tracks, bridges, right of trackage, subways, 
tunnels, stations, terminals and terminal facilities of every kind used, oper- 
ated, controlled or owned by or in connection with any such street railroad, 
within this state. 

The term ‘‘railroad,’’ when used in this act, includes every 1 
other than a street railroad, by whatsoever power operated for publie use 
in the conveyance of persons or property for hire, with all bridges, ferries, 
tunnels, equipment, switches, spurs, tracks, stations and terminal facilities 
of every kind used, operated, controlled or owned by or in connection with 
any such railroad. 

The term street railroad company,“ when used in this act, includes 
every corporation, company, association, joint stock association, partnership 
and person, their lessees, trustees or receivers appointed by any court what- 
soever, and every city or town, owning, controlling, operating or managing 
any street railroad or any cars or other equipment used thereon or in con- 
nection therewith within this state. 

The term ‘‘railroad company,’’ when used in this act, includes every 
corporation, company, association, joint stock association, partnership or per- 
son, their lessees, trustees or receivers appointed by any court whatsoever, 
owning, operating, controlling or managing anv railroad or any cars or 
other equipment used thereon or in connection therewith within this state. 

The term ‘‘express company,’’ when used in this act, includes every 
corporation, company, association, joint stock association, partnership and 
person, their lessees, trustees or receivers appointed by any court whatsoever, 
who shall engage in or transact the business of carrying any freight, mer- 
chandise or property for hire on the line of any common carrier operated in 
this state. 

The term common carrier,” when used in this act. includes all rail- 
roads, railroad companies, street railroads, street railroad companies, steam- 
boat companies, express companies, car companies, sleeping-car companies, 
freight companies, freight line companies, and every corporation, company, 
association, joint stock association, partnership and person, their lessees, 
trustees or receivers appointed by any court whatsoever, and every city or 
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town, owning, operating, managing or controlling any such agency for public 
use in the conveyance of persons or property for hire within this state. 

The term gas plant, when used in this act, includes all real estate, 
fixtures and personal property, owned, leased, controlled, used or to be used 
for or in connection with or to facilitate the manufacture, distribution, sale 
or furnishing of gas (natural or manufactured) for light, heat or power. 

The term gas company, when used in this act, includes every corpora- 
tion, company, association, joint stock association, partnership and person, 
their lessees, trustees or receivers appointed by any court whatsoever, and 
every city or town, owning, controlling, operating or managing any gas 
plant within this state. 

The term electric plant, when used in this act, includes all real estate, 
fixtures and personal property operated, owned, used or to be used for or 
in connection with or to facilitate the generation, transmission, distribution, 
sale or furnishing of electricity for light, heat, or power for hire; and any 
conduits, ducts or other devices, materials, apparatus or property for con- 
taining, holding or carrying conductors used or to be used for the trans- 
mission of electricity for light, heat or power. 

The term ‘‘electrical company,’’ when used in this act, includes any 
corporation, company, association, Joint stock association, partnership and 
person, their lessees, trustees or recelvers appointed by any court whatsoever 
(other than a railroad or street railroad company generating electricity solely 
for railroad or street railroad purposes or for the use of its tenants and not 
for sale to others), and every city or town owning, operating or managing 
any electric plant for hire within this state. 

The term ‘‘transportation of property,’’ when used in this act, includes 
any service in connection with the receiving, delivery, elevation, transfer in 
transit, ventilation, refrigeration, icing, storage and handling of the property 
transported, and the transmission of credit. 

The term ‘‘transportation of persons,’’ when used in this act, includes 
any service in connection with the receiving, carriage and delivery of the 
person transported and his baggage and all facilities used, or necessary to 
be used in connection with the safety, comfort and convenience of the per- 
son transported. 

The term ‘‘service,’’ is used in this act in its broadest and most inclusive 
sensé. 

The term ‘‘telephone company,’’ when used in this act, includes every 
corporation, company, association, joint stock association, partnership and 
person, their lessees, trustees or receivers appointed by any court whatsoever, 
and every city or town owning, operating or managing any telephone line or 
part of telephone line used in the conduct of the business of affording tele- 
phonic communication for hire within this state. 

The term telephone line,“ when used in this act, includes conduits, 
ducts, poles, wires, cables, cross-arms, receivers, transmitters, instruments, 
machines, appliances, instrumentalities and all devices, real estate, easements, 
apparatus, property and routes used, operated, owned or controlled by any 
telephone company to facilitate the business of affording telephonic communi- 
cation. 

The term ‘‘telegraph company,’’ when used in this act, includes every 
corporation, company, association, joint stock association, partnership and 
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person, their lessees, trustees or receivers appointed by any court whatsoever, 
owning, operating or managing any telegraph line or part of telegraph line 
used in the conduct of the business of affording for hire communication by 
telegraph within this state. 

The term ‘‘telegraph line, when used in this act, includes conduits, 
poles, wire, cables, cross-arms, instruments, machines, appliances, instrumen- 
talities and all devices, real estate, easements, apparatus, property and routes 
used, operated or owned by any telegraph company to facilitate the business 
of affording communication by telegraph. 

The term water system, when used in this act, includes all real estate, 
easements, fixtures, personal property, dams, dikes, headgates, weirs, canals, 
reservoirs, flumes or other structures or appliances operated, owned, used or 
to be used for or in connection with or to facilitate the supply, storage, dis- 
tribution, sale, furnishing, diversion, carriage, apportionment or measure- 
ment of water for power, irrigation, reclamation, manufacturing, municipal, 
domestic or other beneficial uses for hire. 

The term water company’’ when used in this act, ineludes every cor- 
poration, company, association, joint stock association, partnership and per- 
son, their lessees, trustees, or receivers appointed by any court whatsoever, 
and every city or town owning, controlling, operating or managing any 
water system for hire within this state. 

The term vessel, when used in this act, includes every species of 
water craft, by whatsoever power operated, for the public use in the convey- 
ance of persons or property for hire over and upon the waters within this 
state (excepting rowboats and sailing boats under twenty gross tons bur- 
den, open steam launches of five tons gross and under, and vessels under 
five gross tons propelled by gas, fluid, naphtha or electric motors). 

The term ‘‘steamboat company,’’ when used in this act, includes every 
corporation, company, association, joint stock association, partnership and 
person, their lessees, trustees or receivers appointed by any court whatso- 
ever, Owning, controlling, leasing, operating or managing any vessel over 
and upon the waters of this state. 

The term ‘‘dock’’ or ‘‘wharf’’ when used in this act, includes any and - 
all structures at which any steamboat, vessel or other water craft lands for 
the purpose of receiving or discharging freight from or for the public, to- 
gether with any building or warehouse used for storing such freight for the 
public for hire. 

The term warehouse, when used in this act, includes any building or 
structure in which freight is received for storage from the public for hire, 
intended for shipment or discharged by any water craft.. 

The term ‘‘wharfinger’’ or ‘‘warehouseman,’’ when used in this act, in- 
cludes every corporation, company, association, joint stock association, part- 
nership and person, their lessees, trustees or receivers appointed by any court 
whatsoever, operating or managing any dock, wharf or structure where steam- 
boats, vessels or other water craft land for the purpose of discharging freight 
for the public, and where such freight is received on such dock, wharf or 
structure for the public for hire within this state. 

The term publie service company,“ when used in this act, includes 
every common carrier, gas company, electrical company, water company, tele- 
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phone company, telegraph company, wharfinger and warehouseman as such 
terms are defined in this section. [L. 11, p. 541, § 8.] 


§ 8626-9. Charges—Duties of Common Carriers. 

All charges made for any service rendered or to be rendered in the 
transportation of persons or property, or in connection therewith, by any 
common carrier, or by any two or more common carriers, shall be just, fair, 
reasonable and sufficient. 

Every common carrier shall construct, furnish, maintain and provide 
safe, adequate and sufficient service facilities, trackage, sidings, railroad con- 
nections, industrial and commercial spurs and equipment to enable it to 
promptly, expeditiously, safely and properly receive, transport and deliver 
all persons or property offered to or received by it for transportation, and to 
promote the safety, health, comfort and convenience of its patrons, employees 
and the public. | 

All rules and regulations issued by any common carrier affecting or 
pertaining to the transportation of persons or property shall be just and 
reasonable. [L. 11, p. 546, §9.]- 


§ 8626-10. Duty of Carriers and Persons to Expedite Traffic. 

Every common carrier shall under reasonable rules and regulations 
promptly and expeditiously receive, transport and deliver all persons or prop- 
erty offered to or received by it for transportation. All persons receiving 
ears for loading shall promptly and expeditiously load the same, and all 
persons receiving property shall promptly and expeditiously receive and 
remove the same from the cars and freight-rooms. [L. 11, p. 547, § 10.] 


§ 8626-11. Distribution of Cars. 

Every railroad company shall upon reasonable notice, furnish to all 
persons and corporations who may apply therefor and offer property for 
transportation sufficient and suitable cars for the transportation of such prop- 
erty in carload lots. In case at any particular time a railroad company has 
not sufficient cars to meet all the requirements for transportation of prop- 
_ erty in carload lots, all cars available for such purpose shall be distributed 
among the several applicants therefor, without unjust discrimination between 
shippers, localities or competitive or noncompetitive points. [L. 11, p. 547, 
§ 11.] 


§ 8626-12. Railroads shall Keep a Distributing Book. 

Every railroad company’ shall keep, subject to the inspection of any 
bona fide shipper, a book or books known as car distributing book,’’ which 
shall be kept by such officer or officers, employees of such railroad, and in 
such manner and form as the commission shall direct, showing among other 
things all orders for cars received by such railroad company, the name of 
the person ordering the same, the time when and place where such cars are 
required, the time when and place where such cars were supplied, and such 
other matters and information as the commission may prescribe. [L. 11, 
p. 547, § 12. 


§ 8626-13. Switch and Sidetrack Connections. 
A railroad company upon the application of any shipper shall construct, 
maintain and operate upon reasonable terms a switch connection or connec- 
904 


RAILROADS AND PUBLIC UTILITIES. 35 8626-13, 8626-14 


tions with a lateral line of railway or private sidetrack owned, operated or 
controlled by such shipper, and shall upon the application of any shipper, 
provide upon its own property a sidetrack and switch connection with its 
line of railway, whenever such a sidetrack and switch connection is reason- 
ably practicable, and can be put in with safety and the business therefor is 
sufficient to justify the same. [L. 11, p. 548, § 13.] 


§ 8626-14. Tariff Schedules— Publication. 

Every common carrier shall file with the commission and shall print and 
keep open to the public inspection schedules showing the rates, fares, charges 
and classification for the transportation of persons and property within the 
state between each point upon its route and all other points thereon; and 
between each point upon its route and all points upon every route leased, 
operated or controlled by it; and between each point on its route or upon any 
route leased, operated or controlled by it and all points upon the route of 
any other common carrier, whenever a through route and joint rate shall have 
been established or ordered between any two such points. If no joint rate 
over a through route has been established, the several carriers in such through 
route shall file, print and keep open to the public inspection, as aforesaid, 
the separately established rates, fares, charges and classifications, applied 
to the through transportation. The schedules printed as aforesaid, shall 
plainly state the places between which property and persons will be carried, 
and shall also contain classification of passengers or property in force, and 
shall also state separately all terminal charges, storage charges, icing charges, 
and all other charges which the commission may require to be stated, all 
privileges or facilities granted or allowed, and any rules or regulations which 
may in any wise change, affect, or determine any part, or the aggregate of, 
such aforesaid rates, fares and charges, or the value of the service rendered 
to the passenger, shipper or consignee. Such schedule shall be plainly printed 
in large type, and a copy thereof shall be kept by every such carrier readily 
accessible to and for inspection by the public in every station or office of such 
carrier where passengers or property are respectively received for transpor- 
tation, when such station or office is in charge of any agent, and in every 
station or office of such carrier where passenger tickets for transportation 
or tickets covering sleeping or parlor car or other train accommodation are 
sold or bills of lading or receipts for property are issued. All or any of such 
schedules kept as aforesaid shall be immediately produced by such carrier 
for inspection upon the demand of any person. A notice printed in bold 
type and stating that such schedules are on file with the agent and open to 
Inspection by any person and that the agent will assist any such person to 
determine from such schedules any transportation rates or fares or rules or 
reculations which are in force shall be kept posted by the carrier in two 
public and conspicuous places in every such station or office. The form of 
every such schedule shall be prescribed by the commission and shall conform 
in the case of railroad companies as nearly as may be to the form of schedules 
required by the interstate commerce commission under the act of Congress 
entitled An act to regulate commerce,’’ approved February fourth, eighteen 
hundred and eighty-seven, and the acts amendatory thereof and supple- 
mentary thereto. 
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The commission shall have power, from time to time, in its discretion, 
to determine and prescribe by order such changes in the form of such sched- 
ules as may be found expedient, and to modify the requirements of this sec- 
tion in respect to publishing, posting and filing of schedules either in 
particular instances or by general rule or order applicable to special or 
peculiar circumstances or conditions. 

The commission may, in its discretion, suspend the operation of this 
section in whole or in part as applied to vessels engaged in jobbing business 
not operating on regular routes. [L. 11, p. 548, § 14.] 


§ 8626-15. Changes in Schedule—Notice Required. 

Unless the commission otherwise orders no change shall be made in any 
classification, rate, fare, charge, rule or regulation which shall have been 
filed and published by a common carrier in compliance with the preceding 
section, except after thirty days’ notice to the commission and to the public 
published as aforesaid, which shall plainly state the changes proposed to be 
made in the schedule then in force, and the time when the changed rate, 
classification, fare or charge will go into effect; and all proposed changes 
shall be shown by printing, filing and publishing new schedules or shall be 
plainly indicated upon the schedules in force at the time and kept open to 
public inspection. The commission, for good cause shown, may by order 
allow changes in rates without requiring the thirty days’ notice and the publi- 
cation herein provided for. When any change is made in any rate, fare, 
charge, classification, rule or regulation, the effect of which is to increase any 
rate, fare or charge then existing, attention shall be directed to such increase 
by some character on the copy filed with the commission immediately preced- 
ing or following the item in such schedule, such character to be designated 
by the commission. [L. 11, p. 550, § 15.} 


§ 8626-16. Concurrence in Joint Tariffs—Oontracts, Agreements or Ar- 
rangements Between Carriers. 

The names of the several carriers which are parties to any joint tariff 
shall be specified therein, and each of the parties thereto, other than the one 
filing the same, shall file with the commission such evidence of concurrence 
therein or acceptance thereof as may be required or approved by the com- 
mission; and where such evidence of concurrence or acceptance is filed, it 
shall not be necessary for the carriers filing the same also to file copies of 
the tariffs in which they are named as parties. 

Every common carrier shall file with the commission copies of every con- 
tract, agreement or arrangement with any other common carrier or com- 
mon carriers relating in any way to the transportation of persons or prop- 
erty. [L. 711, p. 550, 8 16. 


§ 8626-17. Common Carriers to File Interstate Tariffs. 

Every common carrier shall print and file or cause to be filed with the 
commission schedules showing the rates, fare, charges and classifications for 
the transportation of persons and property between all points within the state 
and all points without the state upon its route, and between each poirt 
within the state and all points without the state upon every route leased, 
operated or controlled by it, and between each point upon its route within the 
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state and all points without the state upon-the route of any common carrier, 
whenever a through route and joint rate shall have been established between 
any two such points. If no joint rate over a through route has been estab- 
lished, the carrier operating within this state shall print and file with the 
commission the separately established rates, fares, charges and classifications 
applied to the through transportation. The schedules printed aforesaid shall 
plainly state the places between which property and persons will be carried, 
and shall also contain the classification of passengers or property in force, 
and shall also state separately all terminal charges, storage charges, icing 
charges or other charges which the commission may require to be stated, all 
privileges granted or allowed, and any rules or regulations which may in any- 
wise change, affect or determine any part or the aggregate of such aforesaid 
rates, fares, and charges or the value of the service rendered to the passenger, 
shipper or consignee. [L. 11, p. 551, § 17.] 


§ 8626-18. Published Rates to be Charged—Free or Reduced Transporta- 
tion. 

No common carrier shall charge, demand, collect or receive a greater or 
less or different compensation for transportation of persons or property, or 
for any service in connection therewith, than the rates, fares and charges ap- 
plicable to such transportation as specified in its schedules filed and in effect 
at the time; nor shall any such carrier refund or remit in any manner or by 
any device any portion of the rates, fares, or charges so specified excepting 
upon order of the commission as hereinafter provided, nor extend to any 
shipper or person any privileges or facilities in the transportation of passen- 
gers or property except such as are regularly and uniformly extended to all 
persons and corporations under like circumstances. No common carrier shall, 
directly or indirectly, issue or give any free ticket, free pass or free or reduced 
transportation for passengers between points within this state, except its 
employees and their families, its officers, agents, surgeons, physicians and at- 
torneys at law; to ministers of religion, traveling secretaries of railroad 
Young Men’s Christian Associations, inmates of hospitals, charitable and 
eleemosynary institutions and persons exclusively engaged in charitable and 
eleemosynary work; to indigent, destitute and homeless persons and to such 
persons when transported by charitable societies or hospitals, and the neces- 
sary agents employed in such transportation; to inmates of the national 
homes or state homes for disabled volunteer soldiers and of soldiers and 
sailors’ homes, including those about to enter and those returning home after 
discharge; to necessary caretakers of livestock, poultry, milk and fruit; to 
employees of sleeping-car companies, express companies, and to linemen of 
telegraph and telephone companies; to railway mail service employees, post- 
office inspectors, customs inspectors and immigration inspectors; to news- 
boys on trains; baggage agents, witnesses attending any legal investigation 
in which the common carrier is interested; to persons injured in accidents 
or wrecks and physicians and nurses attending such persons; to the National 
Guard of Washington when on official duty, and students going to and re- 
turning from state institutions of learning: Provided, That this provisio 
shall not be construed to prohibit the interchange of passes for the officers, 
attornevs, agents and emplovees and their families, of railroad companies, 
steamboat companies, express companies and sleeping-car companies with 
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other railroad companies, steamboat companies, express companies and sleep- 
ing-car companies, nor to prohibit any common carrier from carrying passen- 
gers free with the object of providing relief in cases of general epidemic, 
pestilence, or other calamitous visitation: And provided, further, That this 
provision shall not be construed to prohibit the exchange of passes or franks 
for the officers, attorneys, agents, employees, and their families of such tele- 
graph, telephone and cable lines, and the officers, attorneys, agents, employees, 
and their families of other telegraph, telephone or cable lines, or with rail- 
road companies, express companies or sleeping-car companies: Provided, 
further, That the term ‘‘employee’’ as used in this section shall include fur- 
loughed, pensioned, and superannuated employees, persons who have become 
disabled or infirm in the service of any such common carrier, and the remains 
of a person killed or dying in the employment of a carrier, those entering 
or leaving its service and ex-employees traveling for the purpose of entering 
the service of any such common carrier; and the term ‘‘families’’ as used 
in this section shall include the families of those persons named in this pro- 
viso, also the families of persons killed and the widows during widowhood 
and minor children during minority of persons who died while in the ser- 
vice of any such common carrier: And provided, further, That nothing herein 
contained shall prevent the issuance of mileage, commutation tickets or ex- 
cursion passenger tickets: And provided, further, That nothing in this sec- 
tion shall be construed to prevent the issuance of free or reduced transportation 
by any street railroad company for mail carriers or policemen or mem- 
bers of fire departments, city officers, and employees when engaged in the 
performance of their duties as such city employees. 

Common carriers subject to the provisions of this act may carry, store 
or handle, free or at reduced rates, property for the United States, state, 
county or municipal governments, or for charitable purposes, or to or from 
fairs and exhibitions for exhibition thereat, and may carry, store or handle, 
free or at reduced rates, the househo!d goods and personal effects of its em- 
ployees and those entering or leaving its service and those killed or dying 
while in its service. 

Nothing in this act shall be construed to prohibit the making of a special 
contract providing for the mutual exchange of service between any railroad 
company and any telegraph or telephone company, where the line of such 
telegraph or telephone company is situated upon or along the railroad right 
of way and used by both of such companies. [L. 11, p. 551, § 18.] 


§ 8626-19. Railroads shall have Scales. 

It shall be the duty of all railroads operating in this state, to provide 
suitable facilities for the testing of all track scales used by such railroads. 
The commission is hereby authorized, after a hearing, upon its own motion 
and after notice to the railroads operating in this state, to order a suitable 
car or other device or facility to be provided by the railroad companies 
operating in this state, to be used in testing the track scales used by such 
railroads, the expenses of providing such car, device or facility to be equi- 
tably and reasonably apportioned among the different railroad companies 
by the commission. Such car, device or facility shall be used by the com- 
mission to test the accuracy of all track scales, and the different railroad com- 
panies shall transport and move such car, device or facility without charge 
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therefor, to the different places designated by the commission under such 
reasonable rules and regulations as the commission may prescribe. Such 
car, device or facility may be used in adjoining states to test the scales of 
railroad companies and for that purpose may be taken beyond the limits 
of the state under such reasonable rules and regulations for the due care 
and return thereof as the commission may prescribe. The commission is 
hereby authorized to prescribe and collect a reasonable fee sufficient to cover 
the cost and expenses connected therewith for the inspection and testing of 
all scales. [L. 11, p. 554, 8 19.) 


§ 8626-20. Unjust Discrimination. 

No common carrier shall, directly or indirectly, by any special rate, 
rebate, drawback, or other device or method, charge, demand, collect or re- 
ceive from any person or corporation a greater or less compensation for any 
service rendered or to be rendered in the transportation of persons or prop- 
erty except as authorized in this act, than it charges, demands, collects or 
receives from any person or corporation for doing a like and contempora- 
neous service in the transportation of a like kind of traffic under the same 
or substantially similar circumstances and conditions. [L. 11, p. 555, § 20.] 


§ 8626-21. Unreasonable Preference. 

No common carrier shal] make or give any undue or unreasonable prefer- 
ence or advantage to any person or corporation or to any locality or to any 
particular description of traffic in any respect whatsoever, or subject any 
particular person or corporation or locality or any particular description of 


traffic, to any undue or unreasonable prejudice or disadvantage in any respect 
whatsoever. [L. 11, p. 555, § 21.] 


§ 8626-22. Long and Short Haul. 

No common carrier, subject to the provisions of this act, shall charge or 
receive any greater compensation in the aggregate for the transportation of 
persons or of a like kind of property, for a shorter than for a longer distance 
over the same line in the same direction, the shorter being included within 
the longer distance, or to charge any greater compensation as a through 
rate than the aggregate of the intermediate rates, subject to the provisions 
of this act; but this shall not be construed as authorizing any such common 
carrier to charge and receive as great a compensation for a shorter as for 
a longer distance or haul. Upon application of a common carrier the com- 
mission may by order authorize it to charge less for a longer than for a shorter 
distance for the transportation of persons or property in special cases after 
investigation by the commission, but the order must specify and prescribe 
the extent to which the common carrier making such application is relieved 
from the operation of this section, and only to the extent so specified and 
prescribed shall any common carrier be relieved from the operation and re- 
quirements of this section. [L. 11, p. 555, § 22.] 


§ 8626-23. False Billing, etc., by Carrier or Shipper. 

No common carrier, or any officer or agent théreof, or any person acting 
for or employed by it, shall assist, suffer or permit any person or corporation 
to obtain transportation for any person or property betweeen points within 
this state at less than the rates then established and in force in accordance 
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with the schedules filed and published in accordance with the provisions of 
this act, by means of false billing, false classification, false weight or weigh- 
ing, or false report of weight, or by any other device or means. No person, 
corporation, or any officer, agent or employee of a corporation, who shall 
deliver property for transportation within the state to a common carrier, shall 
seek to obtain or obtain such transportation for such property at less than 
the rates then established and in force therefor, as aforesaid, by false billing, 
false or incorrect classification, false weight or weighing, false representation 
of the contents or substance of a package, or false report or statement of 
weight, or by any device or means, whether with or without the consent or 
connivance of a common carrier or any of its officers, agents or employees. 

No person, corporation, or any officer, agent, or employee, of a corpora- 
tion, shall knowingly or willfully, directly or indirectly, by false statement 
or representation as to the cost, value, nature or extent of injury, or by 
the use of any false billing, bill of lading, receipt, voucher, roll, account, claim, 
certificate, affidavit or deposition, knowing the same to be false, fictitious 
or fraudulent, or to upon any false, fictitious or fraudulent statement or 
entry, obtain or attempt to obtain any allowance, rebate or payment for 
damage, or otherwise, in connection with or growing out of the transpor- 
tation of persons or property, or agreement to transport such persons or 
property, whether with or without the consent or connivance of such com- 
mon carrier or any of its officers, agents or employees, whereby the com- 
pensation of such carrier for such transportation shall be in fact made less 
than the rates then established and in force therefor. 

No person, corporation, or any officer, agent or employee of a corpora- 
tion, who shall deliver property for transportation within the state to a com- 
mon carrier, shall seek to obtain or obtain such transportation by any false 
representation, false statement or false paper or token as to the contents or 
substance thereof, where the transportation of such property is prohibited by 
law. [L. 11, p. 556, § 23.] 


§ 8626-24. Discrimination Prohibited—Oonnecting Lines. 

Every railroad company shall, under such regulations as may be pre- 
scribed by the commission, afford all reasonable, proper and equal facilities 
for the interchange of passengers, tonnage and cars, loaded or empty, be- 
tween the lines, owned, operated, controlled or leased by it and the lines of 
every other railroad company; and shall, under such regulations as the com- 
mission may prescribe, receive and transport, without delay or discrimination, 
the passengers, tonnage and cars, loaded or empty, of any connecting line 
of railroad: Provided, That perishable freight of all kinds and livestock shall 
have precedence of shipment. Every railroad company as such is required 
to receive from every other railroad company at a connecting point the 
tonnage carried by such other railroad company in the cars in which the 
same may be loaded, and haul the same through to the point of destination 
if the destination be upon a line owned, operated or controlled by such rail- 
road company, or, if the destination be upon the line of some other railroad 
company, to haul such tonnage in such cars through to the connecting point 
upon the line operated, owned, controlled or leased by it by way of route 
over which such car is billed, and there deliver the same to the next connecting 
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carrier, under such regulations as the commission may prescribe, [L. 11, 
p. 557, § 24.] 


§ 8626-25. Fares and Transfers on Street Railroads. 

No street railroad company shall charge, demand or collect more than 
five cents for one continuous ride within the corporate limits of any city, or 
town. Every street railroad company shall upon such terms as shall be just 
and reasonable, furnish to its passengers transfers entitling such passengers 
to one continuous trip over and upon portions of its lines within the same city 
or town not reached by the originating car. [L. 11, p. 558, § 25.] 


§ 8626-26. Duties of Gas, Electrical and Water Companies. 

All charges made, demanded or received by any gas company, electrical 
company or water company for gas, electricity or water, or for any service 
rendered or to be rendered in connection therewith, shall be just, fair, reason- 
able and sufficient. 

Every gas company, electrical company and water company shall furnish 
and supply such service, instrumentalities and facilities as shall be safe, ade- 
quate and efficient, and in all respects just and reasonable. 

All rules and regulations issued by any gas company, electrical company 
or water company, affecting or pertaining to the sale or distribution of its prod- 
uct, shall be just and reasonable. 

Every gas company, electrical company and water company shall construct 
and maintain such facilities in connection with the manufacture and distribu- 
tion of its product as will be efficient and safe to its employees and the public. 
[L. 11, p. 558, § 26. ] 


§ 8626-27. Gas, Electrical and Water Companies shall File Schedules. 

Every gas company, electrical company and water company shall file with 
the commission and shall print and keep open to public inspection schedules in 
such form as the commission may prescribe, showing all rates and charges 
made, established or enforced, or to be charged or enforced, all forms of con- 
tract or agreement, all rules and regulations relating to rates, charges or ser- 
vice, used or to be used, and all general privileges and facilities granted or 
allowed by such gas company, electrical company or water company. [L. 11, 
p. 558, § 27.] 


§ 8626-28. Change in Schedule—Notice Required. 

Unless the commission otherwise orders, no change shall be made in any 
rate or charge or in any form of contract or agreement or in any rule or regu- 
lation relating to any rate, charge or service, or in any general privilege or 
facility which shall have been filed and published by a gas company, electrical 
company or water company in compliance with the requirements of the preced- 
ing section, except after thirty days’ notice to the commission and publica- 
tion for thirty days, which notice shall plainly state the changes proposed to 
be made in the schedule then in force and the time when the change will go 
into effect and all proposed changes shall be shown by printing, filing and pub- 
lishing new schedules, or shall be plainly indicated upon the schedules in force 
at the time and kept open to public inspection. The commission, for good 
cause shown, may allow changes without requiring the thirty days’ notice by 
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duly filing, in such manner as it may direct, an order specifying the changes 
so to be made and the time when it shall take effect. All such changes shall 
be immediately indicated upon its schedules by the company affected. When 
any change is made in any rate or charge, form of contract or agreement, or 
any rule or regulation relating to any rate or charge or service, or in any gen- 
eral privilege or facility, the effect of which is to increase any rate or charge, 
then in existence, attention shall be directed on the copy filed with the com- 
mission to such increase by some character immediately preceding or following 
the item in such schedule, such character to be in form as designated by the 
commission. [L. 11, p. 559, § 28.] 


§ 8626-29. Published Rates to be Charged—Exceptions. 

No gas company, electrical company or water company shall charge, de- 
mand, collect or receive a greater or less or different compensation for any 
service rendered or to be rendered than the rates and charges applicable to such 
service as specified in its schedule filed and in effect at the time, nor shall any 
such company directly or indirectly refund or remit in any manner or by any 
device any portion of the rates or charges so specified, or furnish its product 
at free or reduced rates except to its employees and their families, and its 
officers, attorneys, and agents; to hospitals, charitable and eleemosynary insti- 
tutions and persons engaged in charitable and eleemosynary work; to indigent 
and destitute persons; to national homes or state homes for disabled volunteer 
soldiers and soldiers’ and sailors’ homes: Provided, That the term employees 
as used in this paragraph shall include furloughed, pensioned and super- 
annuated employees, persons who have become disabled or infirm in the service 
of any such company; and the term families, ag used in this paragraph, shall 
include the families of those persons named in this proviso, the families of 
persons killed or dying in the service, also the families of persons killed, and 
the widows during widowhood, and the minor children during minority of 
persons who died while in the service of any of the companies named in this 
paragraph: And provided, further, That water companies may furnish free or 
at reduced rates water for the use of the state, or for any project in which the 
state is interested. 

No gas company, electrical company or water company shall extend to any 
person or corporation any form of contract or agreement or any rule or regu- 
lation or any privilege or facility except such as are regularly and uniformly 
extended to all persons and corporations under like circumstances. [L. 11, 
p. 560, 8 29.] 


§ 8626-30. Unreasonable Preference. 

No gas company, electrical company or water company shall make or grant 
any undue or unreasonable preference or advantage to any person, corporation, 
or locality, or to any particular description of service in any respect whatsoever, 
or subject any particular person, corporation or locality or any particular 
description of service to any undue or unreasonable prejudice or disadvan- 
tage in any respect whatsoever. [L. 11, p. 560, § 30.] 


§ 8626-31. Unjust Discrimination. 
No gas company, electrical company or water company shall, directly or 
indirectly, or by any special rate, rebate, drawback or other device or method, 
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charge, demand, collect or receive from any person or corporation a greater or 
less compensation for gas, electricity or water, or for any service rendered or 
to be rendered, or in connection therewith, except as authorized in this act, 
than it charges, demands, collects or receives from any other person or corpora- 
tion for doing a like or contemporaneous service with respect thereto under the 
same or substantially similar circumstances or conditions. [L. 11, p. 561, 
§ 31.] 


§ 8626-32. Sliding Scale of Charges. 

Nothing in this act shall be taken to prohibit a gas company, electrical 
company or water company from establishing a sliding scale of charges, 
whereby a greater charge is made per unit for a lesser than a greater quan- 
tity for gas, electricity or water, or any service rendered or to be rendered. 
[L. 11, p. 561, § 32.] 


§ 8626-33. Distribution Without Discrimination. 

Every gas company, electrical company or water company, engaged in 
the sale and distribution of gas, electricity or water, shall, upon reasonable 
notice, furnish to all persons and corporations who may apply therefor and 
be reasonably entitled thereto, suitable facilities for furnishing and furnish 
all available gas, electricity and water as demanded. [L. 11, p. 561, § 33.] 


§ 8626-34. Existing Contracts—Effect. 

Nothing in this act shall be construed to prevent any gas company, 
electrical company or water company from continuing to furnish its product 
or the use of its lines, equipment or service under any contract or contracts 
in force at the date this act takes effect, or upon the taking effect of any 
schedule or schedules of rates subsequently filed with the commission, as 
herein provided, at the rates fixed in such contract or contracts: Provided, 
That the commission shall have power, in its discretion, to direct by order 
that such contract or contracts shall be terminated by the company party 
thereto, and thereupon such contract or contracts shall be terminated by such 
company as and when directed by such order: Provided further, That the 
commission shall have no power to. order the termination of any contract 
relating to the furnishing of water for irrigation or irrigation and domestic 
use, where such contract is based upon a consideration passing at the time 
of the execution of such contract. [L. 11, p. 561, § 34.] 


§ 8626-35. Charges and Service of Telephone and Telegraph Companies. 

All rates, tolls, contracts and charges, rules and regulations of telephone 
and telegraph companies, for messages, conversations, services rendered and 
equipment and facilities supplied, whether such message, conversation or 
service to be performed be over one company or line or over or by two or 
more companies or lines, shall be fair, just, reasonable and sufficient, and 
the service so to be rendered any person, firm or corporation by any tele- 
phone or telegraph company shall be rendered and performed in a prompt, 
expeditious and efficient manner and the facilities, instrumentalities and 
equipment furnished by it shall be safe, kept in good condition and repair, 
and its appliances, instrumentalities and service shall be modern, adequate, 
sufficient and efficient. 
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Every telephone and telegraph company operating in this state shall 
provide and maintain suitable and adequate buildings and facilities therein, 
or connected therewith, for the accommedation, comfort and convenience of 
its patrons and employees. | 

Every telephone company shall, upon reasonable notice, furnish to all 
persons and corporations who may apply therefor and be reasonably entitled 
thereto suitable and proper facilities and connections for telephonic com- 
munication and furnish telephone service as demanded. [L. 11, p. 562, 
§ 30.] 


§ 8626-36. Tariff Schedule—Publication. 

Every telephone and telegraph company shall file with the commission 
and shall print and keep open to public inspection at such points as the 
commission may designate, schedules showing the rates, tolls, rentals, con- 
tracts and charges of such companies for messages, conversations and ser- 
vices rendered and equipment and facilities supplied for messages and 
services to be performed within the state between each point upon its line and 
all other points thereon, and between each point upon its line and all points 
upon every other similar line operated or controlled by it, and between each 
point on its line or upon any line leased, operated or controlled by it and 
all points upon the line of any other similar company, whenever a through 
service and joint rate shall have been established or ordered between any two 
such points. If no joint rate covering a through service has been established, 
the several companies in such through service shall file, print and keep open 
to public inspection as aforesaid the separately established rates, tolls, ren- 
tals, contracts and charges applicable for such through service. The 
schedules printed as aforesaid shall plainly state the places between which 
telephone or telegraph service, or both, will be rendered, and shall also state 
separately all charges and all privileges or facilities granted or allowed, and 
any rules or regulations or forms of contract which may in any wise change, 
affect or determine any of the aggregate of the rates, tolls, rentals or charges 
for the service rendered. A schedule shall be plainly printed in large type, 
and a copy thereof shall be kept by every telephone company and telegraph 
company readily accessible to and for convenient inspection by the public 
at such places as may be designated by the commission, which schedule shall 
state the rates charged from such station to every other station on such com- 
pany’s line, or on any line controlled and used by it within the state. 
All or any of such schedules kept as aforesaid shall be immediately pro- 
duced by such telephone company or telegraph company upon the 
demand of any person. A notice printed in bold type, and stating that such 
schedules are on file and open to inspection by any person, the places where 
the same are kept, and that the agent will assist such person to determine 
from such schedules any rate, toll, rental, rule or regulation which is in 
force shall be kept posted by every telephone company and telegraph com- 


pany in a conspicuous place in every station or office of such company. 
L. 11, p. 563, § 36.] 


§ 8626-37. Changes in Schedules, 
Unless the commission otherwise orders, no change shall be made in any 
rate, toll, rental, contract or charge, which shall have been filed and pu- 
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lished by any telephone or telegraph company in compliance with the require- 
ments of the preceding section, except after thirty days’ notice to the com- 
mission and publication for thirty days as required in the case of original 
schedules in the preceding section, which notice shall plainly state the 
changes proposed to be made in the schedule then in force, and the time when 
the changed rate, toll, contract or charge will go into effect, and all proposed 
changes shall be shown by printing, filing and publishing new schedules, or 
shall be plainly indicated upon the schedules in force at the time and kept 
open to public inspection. The commission for good cause shown may allow 
changes in rates, charges, tolls, rentals or contracts without requiring the 
thirty days’ notice and publication herein provided for, by an order specify- 
ing the change so to be made and the time when it shall take effect, and the 
manner in which the same shall be filed and published. When any change 
is made in any rate, toll, contract, rental or charge, the effect of which is to 
increase any rate, toll, rental or charge then existing, attention shall be 
directed on the copy filed with the commission to such increase by some char- 
acter immediately preceding or following the item in such schedule, which 
character shall be in such form as the commission may designate. [L. 11, 
p. 564, § 37.] 


§ 8626-38. Concurrence in Joint Tariffs, Contracts, Agreements or Ar- 
rangements Between Telephone and Telegraph Companies. 

The names of the several companies which are parties to any joint rates, 
tolls, contracts or charges of telephone companies and telegraph companies 
for messages, conversations and service to be rendered shall be specified 
therein, and each of the parties thereto, other than the one filing the same, 
shall file with the commission such evidence of concurrence therein or accept- 
ance thereof as may be required or approved by the commission; and where 
such evidence of concurrence or acceptance is filed, it shall not be necessary 
for the companies filing the same to also file copies of the tariff in which they 
are named as parties. [L. 11, p. 565, § 38.] 


§ 8626-39. Telephone and Telegraph Companies shall Furnish Copies of 
Contracts. 

Every telephone and telegraph company shall file with the commission, 
as and when required by it, a copy of any contract, agreement or arrange- 
ment in writing with any other telephone company or telegraph company, or 
with any other corporation, association or person relating in any way to the 
construction, maintenance or use of a telephone line or telegraph line or 
service by, or rates and charges over and upon, any such telephone line or 
telegraph line. [L. 11, p. 565, § 39.] 


§ 8626-40. Schedule Rate to be Charged—Exceptions. 

No telephone or telegraph company shall charge, demand, collect or re- 
celve different compensation for any service rendered or to be rendered than 
the charge applicable to such service as specified in its schedule on file and 
in effect at that time, nor shall any telephone company or telegraph company 
refund or remit, directly or indirectly, any portion of the rate or charge so 
specified, nor extend to any person or corporation any form of contract or 
agreement or any rule or regulation or any privilege or facility except such 
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as are specified in its schedule filed and in effect at the time, and regularly 
and uniformly extended to all persons and corporations under like circum- 
stances for like or substantially similar service. 

No telephone company or telegraph company subject to the provisions 
of this act shall, directly or indirectly, give any free or reduced service or 
any free pass or frank for the transmission of messages by either telephone 
or telegraph between points within this state, except to its officers, employees, 
agents, pensioners, surgeons, physicians, attorneys at law, and their families, 
and persons and corporations exclusively engaged in charitable and eleemosy- 
nary work, and ‘ministers of religion, Young Men's Christian Associations, 
Young Women’s Christian Associations; to indigent and destitute persons, 
and to officers and employees of other telephone companies, telegraph com- 
panies, railroad companies and street railroad companies. [L. 11, p. 565, 

§ 40.] 


§ 8626-41. Unjust Discrimination. 

No telegraph or telephone company shall, directly or indirectly, or by 
any special rate, rebate, drawback or other device or method, charge, demand, 
collect or receive from any person or corporation a greater or less compensa- 
tion for any service rendered or to be rendered with respect to communica- 
tion by telegraph or telephone or in connection therewith, except as author- 
ized in this act than it charges, demands, collects or receives from any other 
person or corporation for doing a like and contemporaneous service with 
respect to communication by telegraph or telephone under the same or sub- 
stantially the same circumstances and conditions. [L. 11, p. 566, § 41.] 


§ 8626-42. Unreasonable Preference. 

No telegraph company or telephone company shall make or give any 
undue or unreasonable preference or advantage to any person, corporation 
or locality, or subject any particular person, corporation or locality to any 


undue or unreasonable prejudice or disadvantage in any respect whatsoever. 
[L. 11, p. 566, § 42.] 


§ 8626-43. Existing Contracts — Effect. 

Nothing in this act shall be construed to prevent any telegraph company 
or telephone company from continuing to furnish the use of its line, equip- 
ment or service under any contract or contracts in force at the date this act 
takes effect or upon the taking effect of any schedule or schedules of rates 
subsequently filed with the commission, as herein provided, at the rates fixed 
in such contract or contracts: Provided, however, That the commission shall 
have power, in its discretion, to direct by order that such contract or con- 
tracts shall be terminated by the telephone company or telegraph company 
party thereto, and thereupon such contract or contracts shall be terminated 
by such telephone company or telegraph company as and when directed by 
such order. [L. 11, p. 567, § 43.] 


§ 8626-44. Unjust Discrimination. 

No telephone or telegraph company subject to the provisions of this act 
shall charge or receive any greater compensation in the aggregate for the 
transmission of any long distance conversation or message of like kind for 
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a shorter than for a longer distance over the same line, in the same direction, 
within this state, the shorter being included within the longer distance, or 
charge any greater compensation for a through service than the aggregate of 
the intermediate rates subject to the provision of this act, but this shall not 
be construed as authorizing any such telephone company or telegraph com- 
pany to charge and receive as great a compensation for a shorter as for a 
longer distance. Upon application of any telephone company or telegraph 
company the commission may, by order, authorize it to charge less for lonyer 
than for a shorter distance service for the transmission of conversation or 
messages in special cases after investigation, but the order must specify and 
prescribe the extent to which the telephone company or telegraph company 
making such application is relieved from the operation of this section, and 


only to the extent so specified and prescribed shall any telephone company 


or telegraph company be relieved from the requirements of this section. 
IL. 11, p. 567, § 44.] 


§ 8626-45. Transmission of Messages of Other Lines. 

Every telephone company or telegraph company operating in this 
state shall receive, transmit and deliver, without discrimination or delay, the 
messages of any other telephone or telegraph company. [L. 11, p. 568, 
§ 45.) 


§ 8626-46. Charges, Duties of Wharfingers. 

All charges made for any service rendered or to be rendered in the 
receipt, storage or handling of property or in connection therewith by any 
wharfinger or warehouseman shall be just, fair, reasonable and sufficient. 
Every wharfinger or warehouseman shall furnish and supply such wharves, 
docks, buildings, service, instrumentalities and facilities as shall be safe, 
adequate and efficient and in all respects just and reasonable. All rules and 
regulations issued by any wharfinger or warehouseman affecting or pertain- 
ing to the dockage, storage, handling and care of property shall be just and 
reasonable. Every wharfinger and warehouseman shall construct and main- 
tain such facilities in connection with his warehouse, wharf, dock and 
structure as will be efficient and safe to its employees and the public. [L. 11, 
p. 568, § 46.] 


§ 8626-47. Tariff Schedule—Publication. 

Every warehouseman or wharfinger shall file with the commission and 
shall print and keep open to the public inspection schedules in such form as 
the commission may prescribe, showing all rates and charges made, used or 
enforced, or to be charged or enforced, all forms of contract or agreement, 
all rules and regulations relating to rates, charges or service used or to be 
used, and all general privileges and facilities granted or allowed by such 
warehouseman or wharfinger. [D. 11, p. 568, § 47.] 


§ 8626-48. Change in Schedule, Notice Required. 

Unless the commission otherwise orders, no change will be made in any 
rate or charge or in any form of contract or agreement or in any rule or 
regulation relating to any rate, charge or service, or in any general privilege 
or facility which shall have been filed and published by the wharfinger or 
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warehouseman in compliance with the requirements of the preceding sec- 
tion, except by thirty days’ notice to the commission and publication for thirty 
days, which schedule shall plainly state the changes to be made in the schedule 
then in force and the time when the change will go into effect, and all proposed 
changes shall be shown by printing, filing, and publishing new schedules or 
shall be plainly indicated upon the schedules in force at the time and kept 
open to the public inspection. The commission for good cause shown may 
allow changes without requiring the thirty days’ notice by duly filing in 
such manner as it may direct an order specifying the changes so to be made 
and the time when it shall take effect; all such changes shall be immediately 
indicated upon its schedule by the warehouseman or wharfinger. [L. 11, 
p. 568, § 48.] 


` § 8626-49. Published Rates to be Charged—Exceptions. 

No wharfinger or warehouseman shall charge, demand, collect, or receive 
a greater, less or different compensation for any service rendered or to be 
rendered, than the rates charged applicable to such service as specified in its 
schedule filed and in effect at the time. Nor shall any such wharfinger or 
warehouseman directly or indirectly refund or remit in any manner or by 
any device, any portion of the rate or charge so specified, or furnish dock- 
age, wharfage or storage or free or reduced rates except to its employees and 
their families and its officers, attorneys and agents; to hospitals, charitable 
and eleemosynary institutions and persons engaged in charitable and elee- 
mosynary work; to indigent and destitute persons; to national homes or state 
homes for disabled volunteer soldiers and soldiers’ and sailors’ homes: Pro- 
vided, That the term ‘‘employees,’’ as used in this section shall include fur- 
loughed, pensioned and superannuated employees, persons who have become 
disabled or infirm in the service of such wharfinger or warehouseman, and 
the term families, as used in this section, shall include the families of 
those persons named in this proviso, also the families of persons killed or 
dying in the service, also the families of persons killed, and the widows, dur- 
ing widowhood, and the minor children during minority of persons who died 
while in the service of any such wharfinger or warehouseman. 

No wharfinger or warehouseman shall extend to any person or corpora- 
tion any form of contract or agreement, or any rule or regulation or any 
privilege or facility except as are regularly and uniformly extended to all 
persons and corporations under like circumstances. e [L. 11, p. 569, § 49.] 


§ 8626-50. Unreasonable Preference. 

No wharfinger or warehouseman shall make or grant any undue or 
unreasonable preference or advantage to any person, corporation or locality, 
or to any particular description of serviee in any respect whatsoever, or 
subject any particular person, corporation or locality or any particular 
description of service or traffic to any undue or unreasonable prejudice or 
disadvantage in any respect whatever. [L. 11, p. 570, § 50.] 


§ 8626-51. Unjust Discrimination. 

No wharfinger or warehouseman shall, directly or indirectly or by any 
special rate, rebate, drawback or other device or method, charge, demand, 
collect or receive from any person or corporation a greater or less compen- 
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sation for the wharfage, dockage or storage of property, or for any service 
rendered or to be rendered or in connection therewith, except as authorized 
by this act, than it charges, demands, collects or receives from any person 
or corporation for doing a like or contemporaneous service with respect 
thereto under the same or substantially similar circumstances and conditions. 
[L. 11, p. 570, 8 51.) 


§ 8626-52. Service Without Discrimination. 

Every wharfinger or warehouseman shall upon demand furnish to all 
persons or corporations who may apply therefor and be reasonably entitled 
thereto suitable facilities for storing and transferring property from such 
warehouse, wharf, dock or structure, to any vessel and from any vessel to 
any such warehouse, wharf, dock or structure. [L. 11, p. 570, § 52.] 


§ 8626-53. Charges and Services to be Fixed by Commission. 

Whenever the commission shall find, after a hearing had upon its own 
motion or upon complaint, as herein provided, that the rates, fares or charges 
demanded, exacted, charged or collected by any common carrier for the 
transportation of persons or property within the state or in connection there- 
with, or that the regulations or practices of such common carrier affecting 
such rates are unjust, unreasonable, unjustly discriminatory, or unduly pref- 
erential, or in any wise in violation of the provisions of law, or that such 
rates, fares or charges are insufficient to yield a reasonable compensation for 
the service rendered, the commission shall determine the just, reasonable or 
sufficient rates, fares or charges, regulations or practices to be thereafter ob- 
served and enforced and shall fix the same by order as hereinafter provided. 

Whenever the commission shall find, after such hearing, that the rules, 
regulations, practices, equipment, appliances, facilities or service of any 
such common carrier in respect to the transportation of persons or property 
are unjust, unreasonable, unsafe, improper, inadequate or insufficient, the 
commission shall determine the just, reasonable, safe, adequate, sufficient 
and proper rules, regulations, practices, equipment, appliances, facilities or 
service to be observed, furnished, constructed or enforced and be used in the 
transportation of persons and property by such common carrier, and fix the 
same by its order or rule as hereinafter provided. [L. 11, p. 571, § 53.) 


§ 8626-54. Charges and Service of Gas Companies, Electrical and Water 
Companies to be Fixed by Commission. 

Whenever the commission shall find, after a hearing had upon its own 
motion, or upon complaint as herein provided, that the rates or charges 
demanded, exacted, charged or collected by any gas company, electrical com- 
pany or water company, for gas, electricity or water, or in connection there- 
with, or that the rules, regulations, practices or contracts affecting such 
rates or charges are unjust, unreasonable, unjustly discriminatory or unduly 
preferential, or in any wise in violation of the provisions of the law, or that 
such rates or charges are insufficient to yield a reasonable compensation for 
the service rendered, the commission shall determine the just, reasonable, or 
sufficient rates, charges, regulations, practices or contracts to be thereafter 
observed and in force, and shall fix the same by order as hereinafter provided. 

Whenever the commission shall find, after such hearing, that the illum- 
inating or heating power, purity or pressure of gas, the efficiency of electric 
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lamp supply, the voltage of the current supplied for light, heat or power, 
or the purity, volume and pressure of water, supplied by any gas company, 
electrical company or water company, as the case may be, is insufficient, im- 
pure, inadequate or insufficient, it shall order such improvement in the 
manufacture, distribution or supply of gas, in the manufacture, transmis- 
sion or supply of electricity, or in the storage, distribution or supply of 
water, or in the methods employed by such gas company, electrical company 
or water company, as will in its judgment be efficient, adequate, Just and 
reasonable. 

Whenever the commission shall find, after hearing, that any rules, regu- 
lations, measurements, or the standard thereof, practices, acts or services of 
any such gas company, electrical company or water company are unjust, 
unreasonable, improper, insufficient, inefficient or inadequate, or that any 
service which may be reasonably demanded is not furnished, the commission 
shall fix the reasonable rules, regulations, measurements or the standard 
thereof, practices, acts or service to be thereafter furnished, imposed, ob- 
served and followed, and shall fix the same by order, or rule, as neter 
provided. [L. 11, p. 571, 8 54. 


§ 8626-55. Commission to Fix Charges and Service of Telephone and 
Telegraph Companies. 

Whenever the commission shall find, after a hearing had upon its own 
motion or upon complaint, that the rates, charges, tolls or rentals demanded, 
exacted, charged or collected by any telegraph company or telephone com- 
pany for the transmission of messages by telegraph or telephone, or for the 
rental or use of any telegraph line, telephone line or any telegraph instru- 
ment, wire, appliance, apparatus or device or any telephone receiver, trans- 
mitter, instrument, wire, cable, apparatus, conduit, machine, appliance or 
device, or any telephone extension or extension system, or that the rules, regu- 
lations or practices of any telegraph company or telephone company affect- 
ing such rates, charges, tolls, rentals or service are unjust, unreasonable, 
unjustly discriminatory or unduly preferential, or in any wise in violation 
of law, or that such rates, charges, tolls or rentals are insufficient to yield 
reasonable compensation for the service rendered, the commission shall deter- 
mine the just and reasonable rates, charges, tolls or rentals to be thereafter 
observed and in force, and fix the same by order as hereinafter provided. 

Whenever the commission shall find, after such hearing that the rules, 
regulations or practices of any telegraph company or telephone company 
are unjust or unreasonable, or that the equipment, facilities or service of any 
telegraph company or telephone company is inadequate, inefficient, improper 
or insufficient, the commission shall determine the just, reasonable, proper, 
adequate and efficient rules, regulations, practices, equipment, facilities and 
service to be thereafter installed, observed and used, and fix the same by 
order or rule as hereinafter provided. [L. 11, p. 573, § 55.] 


§ 8626-56. Charges and Service of Wharfingers and Warehouseman to be 
Fixed by Commission. 

Whenever the commission shall find, after a hearing had upon its own 

motion or upon complaint, as herein provided, that the rates or charges 
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demanded, exacted, charged or collected by any wharfinger or warehouseman 
for the receipt, storage or handling of freight, or in comnection therewith, 
or that the rules, regulations or practices affecting such rates or charges are 
unjust, unreasonable, unjustly discriminatory or unduly preferential, or in 
any wise in violation of the provisions of law, or that such rates and charges 
are insufficient to yield a reasonable compensation for the service rendered, 
the commission shall determine the just, reasonable or sufficient rates, charges, 
rules, regulations, or practices to be thereafter observed and in force, and 
shall fix the same by order as hereinafter provided. 

Whenever the commission shall find, after such hearing, that the rules, 
regulations or practices of any wharfinger or warehouseman are unjust or 
unreasonable, or that the equipment, facilities or service of any wharfinger 
or warehouseman are inadequate, inefficient, improper, insufficient or unsafe, 
the commission shall determine the just, reasonable, proper, adequate, effi- 
cient and safe rules, regulations, practices, equipment, facilities and service 
to be thereafter installed, observed and used, and fix the same by order of 
the commission as hereinafter provided. [L. 11, p. 573, § 56.] 


§ 8626-57. Joint Rates and Through Routes on Railroads. 

Whenever the commission shall be of opinion, after hearing had upon its 
own motion or upon complaint, that the rates and charges in force over 
two or more railroads, between any two points in the state, are unjust, unrea- 
sonable or excessive, or that no satisfactory through route or joint rate 
exists between such points, and that the public necessities and convenience 
demand the establishment of a through route and a joint rate between such 
points, the commission may order such railroads to establish such through 
route, and may establish and fix a joint rate which will be fair, just, reason- 
able and sufficient, to be followed, charged, enforced, demanded and collected 
in the future, and the commission may order that carload freight moving 
between such points shall be carried by the different companies, parties to 
such through route and joint rate, without being transferred from the orig- 
inating cars. In case no agreement exists between such railroads for the 
interchange of cars, then the commission, before making such order, shall 
be empowered to, and it shall be its duty, to make rules for the expeditious 
and safe return and proper compensation for the cars so loaded by the com- 
pany or companies receiving the same. [L. 11, p. 574, 8 57.] 


§ 8626-58. Interstate Fares—Rates, Charges, etc. 

The commission shall have power, and it is hereby made its duty, to 
investigate all interstate, rates, fares, charges, classifications or rules or prac- 
tices in relation thereto, for or in relation to the transportation of persons 
or property or the transmission of messages or conversations, where any act 
in relation thereto shall take place within this state, and when the same are, 
in the opinion of the commission, excessive or discriminatory, or are levied 
or laid in violation of the act of Congress entitled An act to regulate com- 
meree, approved February 4, 1887, and the acts amendatory thereof and 
supplementary thereof, or in conflict with the rulings, orders or regulations 
of the interstate commerce commission, the commission shall apply, by peti- 
tion, to the interstate commerce commission for relief, and may present to 
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the interstate commerce commission all facts coming to its knowledge as to 
violations of the rulings, orders or regulations of that commission, or as to 
violations of the said act to regulate commerce or acts amendatory thereof 
or supplementary thereto. [L. 11, p. 575, § 58.] 


§ 8626-59. Powers of Commission to Provide Rules for Expediting 
Traffic. 

The commission shall have, and it is hereby given, power to provide by 
proper rules and regulations the time within which all railroads shall fur- 
nish, after demand therefor, all cars, equipment and facilities for the hand- 
ling of freight in carload and less than carload lots, and receiving, gather- 
ing and transporting, after demand, of all express packages and the delivery 
thereof at destination, the extent of free gathering and distributing limits 
for express packages in cities and towns, the distance that freight shall be 
transported each day after receipt, the time within which consignors or 
persons ordering cars shall load the same, and the time within which con- 
signees and persons to whom freight may be consigned shall unload and 
discharge the same and receive freight from the freight-rooms, and to pro- 
vide the penalties to be paid to consignors and consignees for delays on the 
part of railroads to conform to such rules, and prescribe the penalty to be 
paid by consignors and consignees to railroads for failure to observe such 
rules. [L. 11, p. 575, § 59.] 


§ 8626-60. Weighing of Freight—Scale Tests. 

The commission shall have power to enforce reasonable regulations for 
the weighing of cars and freight offered for shipment over any line of rail- 
road, and to test the weights made by any railroad and scales used in weigh- 
ing freight on cars. [L. 11, p. 576, 8 60.] 


§ 8626-61. Track Connections. 

Whenever the commission shall find, after a hearing made upon com- 
plaint or upon its own motion, that the public necessities and conveniences 
would be subserved by having track connections made, between any two or 
more railroads at any of the points hereinafter specified, the commission shall 
order any. two or more railroads of the same or similar gauge to make phy- 
sical connections at any and all crossings, and at all points where a railroad 
shall begin or terminate at or near any other railroad, and at all towns or 
cities where two or more railroads enter the limits of the same, so that the 
cars of any such railroad company may be speedily transferred from one 
railroad to another, and shall order whether the expense thereof shall be 
borne jointly or otherwise. [L. 11, p. 576, § 61.] 


§ 8626-62. Sidetrack Connections. 

Whenever the commission shall find, after a hearing had upon its own 
motion or upon complaint, as herein provided, that application has been 
made by any shipper for a switching connection or connections with a lateral 
line of railway or private sidetrack owned, operated or controlled by such ship- 
per, or that application has been made by any shipper for the installation of a 
sidetrack upon the property of such railroad, and that such switch connection 
or sidetrack is reasonably practicable, can be put in with reasonable safety, and 
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the business therefor is sufficient to justify the same, and that the railroad 
company has refused to install or provide the same, the commission shall enter 
its order requiring such connection or the construction of such sidetrack: 
Provided, Such shipper so to be served shall pay the legitimate cost and 
expense of constructing such connection or sidetrack as shall be determined 
in separate items by the commission, and before the railroad company shall 
be compelled to incur any cost in connection therewith the same shall be 
secured to the railroad company in such manner as the commission may re- 
quire. Whenever such lateral line of railway, private sidetrack or sidetrack 
upon the property of the railroad company shall be constructed under the 
provisions of this section, any person or corporation shall be entitled to con- 
nect therewith or use the same upon the payment to the shipper incurring the 
primary expense of a reasonable proportion of the cost thereof, to be deter- 
mined by the commission after notice to the interested parties: Provided, 
That such connection can be made without unreasonable interference with 
the right of such shipper incurring the primary expense. [L. 11, p. 576, 
$ 62.] 


§ 8626-63. Investigation of Wrecks. 

Every public service company is hereby required to give immediate 
notice to the commission of every accident resulting in death or injury to any 
person occurring on its lines, plant or system, in such manner as the com- 
mission may prescribe. The commission may require reports to be made by 
any common carrier of all wrecks, collisions or derailments occurring on the 
line of any such common carrier. Such notice shall not be admitted as evi- 
dence or used for any purpose against such public service company giving 
such notice in any suit or action for damages growing out of any matter 
mentioned in such notice. 

The commission is hereby authorized and directed to investigate all acci- 
dents that may occur upon the lines of any common carrier resulting in loss 
of life, to any passenger or employee, and may investigate any and all acci- 
dents or wrecks occurring on the line of any such common earrier, or any 
accident resulting in death or injury to any person occurring in connection 
with the plant or system of any public service company. Notice of such 
investigaton shall be given in all cases for a sufficient length of time to 
enable the public service company affected to participate in the hearing and 
such notice may be given orally or in writing, in such manner as the com- 
mission may prescribe. 

Such witnesses may be examined as the commission may deem necessary 
and proper to thoroughly ascertain the cause of the accident or wreck and 
fix the responsibility therefor. Such examination and investigation may be 
conducted by the inspector or any deputy inspector, and such inspector or 
deputy inspector shall have the power to administer oaths, issue subpoenas 
and compel the attendance of witnesses, and when such examination is con- 
ducted by the inspector or deputy inspector, he shall make a full and com- 
plete report thereof to the commission. [L. 11, p. 577, § 63.] 


§ 8626-64. Power of Commission to Order Repairs or Changes. 
Whenever the commission shall, after a hearing had upon its own motion 
or upon complaint, find that, additional tracks, switches, terminals, terminal 
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facilities, stations, motive power or any other property, apparatus, equipment, 
facilities or device for use by any common carrier in, or in connection with 
the transportation of persons or property, ought reasonably to be provided, 
or any repairs or improvements to, or changes in, any theretofore in use 
ought reasonably to be made, or any additions or changes in construction 
should reasonably be made thereto, in order to promote the security or con- 
venience of the public or employees, or in order to secure adequate service 
or facilities for the transportation of passengers or property, the commission 
may, after a hearing, either on its own motion or after complaint, make and 
serve an order directing such repairs, improvements, changes or additions to 
be made. [L. 11, p. 578, § 64.] 


§ 8626-65. Commission to Investigate Equipment, Track, eto. 

If upon investigation the commission shall find that the equipment or 
appliances in connection therewith, or the apparatus, tracks, bridges or other 
structures of any common carrier are defective, and that the operation 
thereof is dangerous to the employees of such common carrier or to the pub- 
lic, it shall immediately give notice to the superintendent or other officer of 
such common carrier of the repairs or reconstruction necessary to place the 
same in a safe condition, and may also prescribe the rate of speed for trains 
or cars passing over such dangerous or defective track, bridge or other 
structure until the repairs or reconstruction required are made, and may also 
prescribe the time within which the same shall be made. Or if, in its opin- 
ion, it is needful or proper, it may forbid the running of trains or cars over 
any defective track, bridge or structure until the same be repaired and 
placed in a safe condition. 

There shall be no appeal from or action to review any order of the com- 
mission made under the provisions of this section. [L. 11, p. 579, § 65.] 


§ 8626-66. Safety Appliances—Fixing of Standards. 

Each locomotive on every railroad in this state shall be equipped with 
power-driving wheel brakes and appliances for operating the train brake sys- 
tem, so equipped that the engineer on the locomotive drawing such train can 
control its speed without requiring brakeman to use the common hand-brakes 
for that purpose, with couplers coupling automatically by impact, which can 
be coupled or uncoupled without the necessity of men going between the loco- 
motive and the locomotive or car to which the same is being coupled or from 
which it is being uncoupled, and with proper flanges, sill steps and grab- 
irons, or uncoupling levers in lieu of such grab-irons, and, excepting such 
as may be assigned to daylight runs or switching service exclusively, with 
electric headlights of approved design and capacity (except that locomotives 
may be operated without such headlight upon permission and order of the 
commission), with proper cocks, valves, pistons, valve stems and appliances 
which will prevent the escape of steam in such volume as to obstruct the view 
of the engineman operating such locomotive, and, in the case of locomotives 
used in the switching service, with proper foot-boards and toe-boards. and 
with a headlight on each end, and with such other appliances, apparatus aD 

machinery necessary for wife operation of the locomotive or the train to 
which the same is attached, as the commission may prescribe: Provided, That 
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in case of emergency the commission may permit the use of road engines in 
switching service. 

Each car shall be equipped with couplers coupling automatically, which 
can be coupled or uncoupled without the necessity of men going between the 
ends of the cars, with power brakes, with proper hand-brakes, sill steps and 
grab-irons, and, where secure ladders and running-boards are required, with 
such ladders and running-boards, and all cars having ladders shall also be 
equipped with secure hand holds or grab-irons on their roofs at the tops of 
such ladders, and with ‘such other appliances necessary for the safe opera- 
tion of such cars, and the trains containing such cars, as may be prescribed 
by the commission: Provided, That in the loading and hauling of long com- 
modities requiring more than one car, hand-brakes may be omitted from all. 
save one of the cars, while they are thus combined for such purpose: And 
provided further, That in the operation of trains not less than eighty-five per 
cent of the cars in such train, which are associated together, shall have their 
power brakes used and operated by the engineer of the locomotive drawing 
such train. 

Every street-car shall be equipped with proper and efficient brakes, 
steps, grab-irons or hand-rails, fenders or aprons or pilots, and with such 
other appliances, apparatus and machinery necessary for the safe operation 
of such street-car as the commission may prescribe. 

The commission shall, as soon as practicable, after the taking effect of 
this act, designate the number, dimensions, location and manner of applica- 
tion of the appliance provided for herein, or such as may be prescribed by 
the commission, and shall give notice of such designation to all railroad com- 
panies and street railroad companies subject to the provisions of this act, by 
such means as the commission may deem proper, and thereafter such number, 
dimensions, location and manner of application as designated by the commis- 
sion shall remain as the standards of equipment to be used on all cars and 
locomotives subject to the provisions of this act. The commission shall have 
power to add to, change or modify said standards of equipment at any time 
or to provide different standards under different circumstances and condi- 
tions: Provided, That the commission may, upon full hearing, for good cause, 
extend the period within which any railroad or street railroad may comply 
with the provisions of this section with respect to the equipment of locomo- 
tives or cars actually in service at the date of the passage of this act. The 
commission is hereby given authority to fix the time within which such modi- 
fication or change shall become effective or obligatory. After the time so 
fixed it shall be unlawful to use any car, motor, or locomotive which does not 
comply with the standards so prescribed by the commission: Provided, That 
when any car, motor or locomotive shall have been properly equipped as pro- 
vided in this act, and such equipment shall have become defective or insecure 
while such car, motor or locomotive was being used by such railroad com- 
pany upon its line of railroad, such car, motor or locomotive may be hauled 
from the place where such equipment was first discovered to be defective or 
insecure to the nearest available point where such car, motor or locomotive 
can be repaired, without liability for the penalties imposed herein if such 
movement is necessary to make such repairs, and such repairs cannot reason- 
ably be made except at such repair point. Nothing in this proviso shall be 
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construed to permit the hauling of defective cars by means of chains instead 

of drawbars in revenue trains, or in association with other cars that are con- 

a used, unless such defective cars contain livestock or perishable 
reight. 

It shall be unlawful for any railroad company or street railroad company 
to use or operate any car, motor, locomotive or train that is defective, or 
any car, motor, locomotive or train upon which any appliance, machinery or 
attachment thereto belonging is defective, or to knowingly operate its train 
over any defective track, bridge or other structure, excepting in cases of 
emergency and under proper precautions: Provided, That this section shall 
not apply to boarding and outfit cars when moved as work trains, or to trains 
consisting wholly of logging trucks or of logging trucks and a passenger-car 
or caboose at the rear end thereof, or of logging trucks and not to exceed five 
freight-cars at the rear end thereof. [L. 11, p. 579, § 66.] 


§ 8626-67. Duties of Inspector of Safety Appliances. 

It shall be the duty of the inspector of tracks, bridges, structures, and 
equipment, and such deputies as may be appointed to inspect all equipment, 
and appliances connected therewith, and all apparatus, tracks, bridges and 
structures, depots and facilities and accommodations connected therewith, 
and facilities and accommodations furnished for the use of employees, and 
make such reports of his inspection to the commission as may be required. 
He shall, on discovering any defective equipment or appliances connected 
therewith, rendering the use of such equipment dangerous, immediately re- 
port the same to the superintendent of the road on which it is found, and 
to the proper official at the nearest point where such defect is discovered, 
describing the defect. Such inspector may, on the discovery of any defect 
rendering the use of any car, motor or locomotive dangerous, condemn such 
car, motor or locomotive, and order the same out of service until repaired 
and put in good working order. He shall, on discovering any track, 
bridge or structure defective or unsafe in any particular, report such condi- 
tion to the commission, and, in addition thereto, report the same to the official 
in charge of the division of such railroad upon which such defect is found. 
In case any track, bridge or structure is found so defective as to be dangerous 
to the employees or public for a train or trains to be operated over the same, 
the inspector is hereby authorized to condemn such track, bridge or structure 
and notify the commission and the office in charge of the division of such 
railroad where such defect is found of his action concerning the same, report- 
ing in detail the defect complained of, and the work or improvements neces- 
sary to repair such defect. He shall also report to the commission the viola- 
tion of any law governing, controlling or affecting the conduct of public 
service companies in this state. 

The inspector, or such deputies as may be appointed, shall have the right 
and privilege of riding on any locomotive, either on freight or passenger 
trains, or on the caboose of any freight train, for the purpose of inspecting 
the track or any railroad in this state: Provided, That the engineer or con- 
ductor in charge of any such locomotive or caboose may require such 
inspector to produce his authority, under the seal of the commission, showing 
that he is such inspector or deputy inspector. 
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The inspector, or such deputy inspector or inspectors as may be appointed, 
shall, when required by the commission, inspect any street railroad, gas 
plant, -electrical plant, water system, telephone line or telegraph line, and 
upon discovering any defective or dangerous track, bridge, structure, equip- 
ment, apparatus, machinery, appliance, facility, instrumentality or building, 
rendering the use of the same dangerous to the public or to the employees of 
the company owning or operating the same, report the same to the commis- 
sion and to T official in charge of such road, plant, system or line. [L. ’11, 
p. 582, § 67. 


§ 8626-68. Safeguarding Frogs and Switches. 

Every railroad and street railroad operating in this state shall so adjust, 
fill, block and securely guard all frogs, switches and guard-rails so as to pro- 
tect and prevent the feet of persons being caught therein. [L. 11, p. 583, 
§ 68.] - 


§ 8626-69. Trains shall Stop at Railroad 

All railroads and street railroads, operating in this state shall cause their 
trains and cars to come to a full stop at a distance not greater than five hun- 
dred (500) feet before crossing the tracks of another railroad crossing at 
grade, excepting at crossings where there are established signal towers and 
signal men, interlocking plants or gates. [L. 11, p. 584, § 69.] 


§ 8626-70. Gas Plants, Electrical Plants and Water Systems—Repairs, 
Improvements and Changes. | 

Whenever the commission shall find, after hearing had upon its own 
motion or upon complaint, that repairs or improvements to, or changes in, 
any gas plant, electrical plant or water system ought to be made, or that any 
additions or extensions should reasonably be made thereto, in order to pro- 
‘mote the security or convenience of the public or employees, or in order to 
secure adequate service or facilities for manufacturing, distributing or sup- 
plying gas, electricity or water, the commission may enter an order directing 
that such reasonable repairs, improvements, changes, additions or extensions 
of such gas plant, electrical plant or water system be made. [L. 11, p. 584, 
$ 70. ] 


§ 8626-71. Telephone and Telegraph Companies—Repairs, Improvements 
and Changes. 

Whenever the commission shall find, after a hearing had on its own 
motion, or upon complaint, that repairs or improvements to, or changes in, 
any telegraph line or telephone line ought reasonably to be made, or that any 
additions or extensions should reasonably be made thereto in order to pro- 
mote the security or convenience of the public or employees, or in order to 
secure adequate service or facilities for telegraphic or telephonic communi- 
cations, the commission shall make and serve an order directing that such 
repairs, improvements, changes, additions or extensions be made in the man- 
ner to be specified therein. [L. 11, p. 584, § 71.] 
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§ 8626-72. Docks, Wharves and Warehouses—Repairs, Improvements and 
Changes. 
Whenever the commission shall find, after hearing had upon its own 
motion or upon complaint, that repairs or improvements to, or changes in, 
any dock, wharf or warehouse ought reasonably to be made, or that any addi- 
tions or extensions should reasonably be made thereto in order to promote the 
security or adequate service or facilities for the receipt, storage or handling 
of freight, the commission shall make and serve an order directing that such 
repairs, improvements, changes, additions or extensions shall be made in the 
manner specified therein. [L. 11, p. 585, § 72.] 


§ 8626-73. Physical Connections and Joint Rates Between Telephone and 
Telegraph Companies. 

Whenever the commission shall find that any two or more telephone 
companies, whose lines form a continuous line of communication, or could be 
made to do so by the construction and maintenance of suitable connections 
for the transfer of messages or conversations at common points between 
different localities which are not reached by the line of either company alone, 
and that such connections or facilities for the transfer of messages or conver- 
sations at common points can reasonably be made, an efficient service obtained 
and that a necessity exists therefor, or shall find that any two or more tele- 
graph or telephone companies, have failed to establish joint rates or charges 
for service by or over their said lines, and that joint rates or charges ought 
to be established, the commission may, by its order, require such connection 
to be made, and that conversations be transmitted and messages transferred, 
and prescribe through lines and joint rates and charges to be made, and to 
be used, observed and in force in the future, and fix the same by order to 
be served upon the company or companies affected. [L. 11, p. 585, § 73. 


§ 8626-74. Inspectors of Gas, Electric and Water Meters. 

The commission may appoint inspectors of gas and water meters whose 
duty it shall be when required by the commission to inspect, examine, prove 
and ascertain the accuracy of any and all gas and water meters used or 
intended to be used for measuring or ascertaining the quantity of gas for 
light, heat or power, or the quantity of water furnished for any purpose by 
any public service company to or for the use of any person or corporation, 
and when found to be or made to be correct such inspectors shall seal all 
such meters and each of them with some suitable device to be prescribed by 
the commission. 

No public service company shall ‘thereafter furnish, set or put in use 
any gas or water meter which shall not have been inspected, proved and 
sealed by an inspector of the commission under such rules and regulations 
as the company may prescribe. 

The commission may appoint inspectors of electric meters whose duty it 
shall be when required by the commission to inspect, examine, prove and ascer- 
tain the accuracy of any and all electric meters used or intended to be used for 
measuring and ascertaining the quantity of electric current furnished for 
light, heat or power by any public service company to or for the use of any 
person or corporation, and to inspect, examine and ascertain the accuracy of 
all apparatus for testing and proving the accuracy of electric meters, and 
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when found to be or made to be correct the inspector shall stamp or mark all 
such meters and apparatus with some suitable device to be prescribed by 
the commission. No public service company shall furnish, set or put in use 
any electric meters the type of which shall not have been approved by the 
commission. 

Every gas company, electrical company and water company shall pre- 
pare and maintain such suitable premises, apparatus and facilities as may 
be required and approved by the commission for testing and proving the 
accuracy of gas, electric or water meters furnished for use by it by which 
apparatus every meter may be tested. 

If any consumer to whom a meter has been furnished shall request the 
commission in writing to inspect such meter, the commission shall have the 
same inspected and tested, and if the same, on being so tested, shall be found 
to be more than four per centum if an electric meter, or more than two per 
centum of a gas meter, or more than two per centum if a water meter, de- 
‘fective or incorrect to the prejudice of the consumer, the expense of such 
inspection and test shall be borne by the gas company, electrical company 
or water company, and if the same, on being so tested shall be found to be 
correct within the limits of error prescribed by the provisions of this section, 
the expense of such inspection and test shall be borne by the consumer. 

The commission shall prescribe such rules and regulations to carry into 
effect the provisions of this section as it may deem necessary, and shall fix 
the uniform and reasonable charges for the inspection and testing of meters 
upon complaint. [L. 11, p. 585, § 74.] 


§ 8626-75. Power to Administer Oaths. 
Each commissioner shall have power to administer oaths, certify to all 
official acts, and to issue subpoenas for the attendance of witnesses and the 
production of papers, waybills, books, accounts, documents and testimony 
in any inquiry, investigation, hearing or proceeding in any part of the state. 
The superior court of the county in which any such inquiry, investiga- 
tion, hearing or proceeding may be had, shall have power to compel the 
attendance of witnesses and the production of papers, waybills, books, ac- 
counts, documents and testimony as required by such subpoena. The com- 
mission or the commissioner before which the testimony is to be given or 
produced, in case of the refusal of any witness to attend or testify or pro- 
duce any papers required by the subpoena, shall report to the superior court 
in and for the county in which the proceeding is pending by petition, setting 
forth that due notice has been given of the time and place of attendance of 
said witnesses, or the production of said papers, and that the witness has 
been summoned in the manner prescribed in this act, and that the fees and 
mileage of the witness have been paid or tendered to the witness for his 
attendance and testimony, and that the witness has failed and refused to 
attend or produce the papers required by the subpoena, before the commis- 
sion, in the cause or proceedings named in the notice and subpoena, or has 
refused to answer questions propounded to him in the course of such pro- 
ceeding, and ask an order of said court, compelling the witness to attend and 
testify before the commission. The court, upon the petition of the commis- 
sion, shall enter an order directing the witness to appear before said court 
Rem. Wash. Oode, Vol. ITII—59 999 
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at a time and place to be fixed by the court in such order, and then and 
there show cause why he has not responded to said subpoena. A copy of said 
order shall be served upon said witness. If it shall appear to the court that 
said subpoena was regularly issued by the commission, the court shall there- 
upon enter an order that said witness appear before the commission at said 
time and place as fixed in said order, and testify or produce the required 
papers, and upon failing to obey said order, said witness shall be dealt with 
as for contempt of court. In all proceedings before the commission the 
commission shall have the right, in their discretion, to limit the number of 
witnesses testifying upon any subject or proceeding to be inquired of before 
the commission. [L. 11, p. 587, § 75.] 


§ 8626-76. Depositions—Service of Process—Witness’ Fees. 

The commission shall have the right to take the testimony of any wit- 
ness by deposition, and for that purpose the attendance of witnesses and the 
production of books, waybills, documents, papers and accounts may be 
enforced in.the same manner as in the case of hearings before the commis- 
sion, or any member thereof. Process issued under the provisions of this 
act shall be served as in civil cases. Each witness who shall appear before 
the commission under subpoena shall receive for his attendance three dollars 
($3) per day and five (5) cents per mile traveled by the nearest practicable 
route in going and returning from the place of hearing: Provided, That no 
witness shall be entitled to fees or mileage from the state of Washington when 
summoned at the instance of the public service corporations affected. The 
claim by any witness that any testimony sought to be elicited may tend to 
incriminate him shall not excuse such witness from testifying, but such evi- 
dence or testimony shall not be used against such person on the trial of any 
criminal proceeding, excepting in a prosecution for perjury. The commis- 
sioner shall have power to compel the attendance of witnesses at any place 
within the state. [L. 11, p. 588, § 76.) 


§ 8626-77. Inspection of Books, Papers and Documents. 

The commission and each commissioner, or any person employed by the 
commission, shall have the right, at any and all times, to inspect the accounts, 
books, papers and documents of any public service company, and the com- 
mission, Or any commissioner, may examine under oath any officer, agent or em- 
ployee of such public service company in relation thereto, and with reference 
to the affairs of such company: Provided, That any person other than a com- 
missioner who shall make any such demand shall produce his authority from 
the commission to make such inspection. [L. 11, p. 589, § 77.] 


§ 8626-78. Reports. 

Every public service company shall annually furnish to the commission 
a report in such form as the commission may require, and shall specifically 
answer all questions propounded to it by the commission, upon or concerning 
which the commission may need information. Such annual reports shall show 
in detail the amount of capital stock issued, the amounts paid therefor and 
the manner of payment for same, the dividends paid, the surplus fund, if any, 
and the number of stockholders, the funded and floating debts and the inter- 
est paid thereon, the cost and value of the company’s property, franchises 
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and equipment, the number of employees and the salaries paid each class, 
the accidents to passengers, employees and other persons and the cost thereof, 
the amounts expended for improvements each year, how expended and the 
character of such improvements, the earnings or receipts from each franchise. 
or business and from all sources, the proportion thereof earned from business 
moving wholly within the state and the proportion earned from interstate 
traffic, the nature of the traffic movement showing the percentage of the ton 
miles each class of commodity bears to the total ton mileage, the operating and 
other expenses and the proportion of such expense incurred in transacting 
business wholly within the state, and the proportion incurred in transacting 
interstate business, such division to be shown according to such rules of divi- 
sion as the commission may prescribe, the balances of profit and loss, and a 
complete exhibit of the financial operations of the carrier each year, including 
an annual balance sheet. Such report shall also contain such information in 
relation to rates, charges or regulations concerning fares, charges or freight, 
or agreements, arrangements or contracts affecting the same, as the commis- 
sion may require; and the commission may, in its discretion, for the purpose 
of enabling it the better to carry out the provisions of this act, prescribe the 
period of time within which all public service companies subject to the provi- 
sions of this act shall have, as near as may be, a uniform system of accounts, 
and the manner in which such accounts shall be kept. Such detailed report 
shall contain all the required statistics for the period of twelve months ending 
on the last day of any particular month prescribed by the commission for any 
public service company. Such reports shall be made out under oath and filed 
with the commission at its office in Olympia within three months after the close 
of the designated year for which such report is made, unless additional time 
be granted in any case by the commission. The commission shall have au- 
thority to require any public service company to file monthly reports of earn- 
ings and expenses, and to file periodical or special, or both periodical and 
special, reports concerning any matter about which the commission is author- 
ized or required by this or any other law, to inquire into or keep itself in- 
formed about, or which it is required to enforce, such periodical or special 
reports to be under oath whenever the commission so requires. 

The commission may, in its discretion, prescribe the forms of any and all 
accounts, records and memoranda to be kept by public service companies, 
including the accounts, records and memoranda of the movement of traffic, 
sales of its product, the receipts and expenditures of money. The commission 
shall at all times have access to all accounts, records and memoranda kept 
by public service companies, and may employ special agents or examiners, 
who shall have power to administer oaths and authority, under the order of the 
commission, to examine witnesses and to inspect and examine any and all 
accounts, records and memoranda kept by such companies. The commission 
may, in its discretion, prescribe the forms of any and all reports, accounts, 
records and memoranda to be furnished and kept by any public service com- 
pany whose line or lines extend beyond the limits of this state, which are 
operated partly within and partly without the state, so that the same shall 
show any information required by the commission concerning the traffic move- 
ment, receipts and expenditures appertaining to those parts of the line within 
the state. [L. 11, p. 589, § 78.] 
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§ 8626-79. Production of Books and Records. 

In case any public service company shall refuse to exhibit at its principal 
office in the United States any book, record or document to the commission or 
to any member thereof, or to any agent or employee thereof properly author- 
ized, or to furnish a sworn copy of such book, record or document on demand 
the commission may require from any such company the production wathim 
the state, at such time and place as it may designate, of any books, record 
or documents kept by such company without the state. 

The commission may require from any public service company the pro— 
duction of any books, records or documents kept by such company in an» 
office or place without the state of Washington. Such demand shall be served 
upon the public service company in the manner provided for the service 
of orders herein. Such public service company shall have the right to appear 
before the commission and show cause, if any there be, why such order shoul d 
not be complied with and such order shall be made after such hearing 22 
the commission may deem proper. [L. 11, p. 591, § 79.] 


§ 8626-80. Complaints. 

Complaint may be made by the commission of its own motion or by an 
person or corporation, chamber of commerce, board of trade, or any commercial, 
' mercantile, agricultural or manufacturing society, or any body politie OY 
municipal corporation, by petition or complaint in writing, setting forth aa 
act or thing done or omitted to be done by any public service corporation 1 
violation, or claimed to be in violation, of any provision of law or of any ord © © 
or rule of the commission: Provided, That no complaint shall be entertain € 
by the commission except upon its own motion, as to the reasonableness of t € 
schedule of the rates or charges of any gas company, electrical compan Y -> 
water company, or telephone company, unless the same be signed by the mayor 
council or commission of the city or town in which the company complain 
of is engaged in business, or not less than twenty-five consumers or purchase ¥ = 
of such gas, electricity, water or telephone service: Provided, further, That 
when two or more public service corporations, (meaning to exclude munici Pp 
and other public corporations) are engaged in competition in any locality 
or localities in the state, either may make complaint against the other or other 
that the rates, charges, rules, regulations or practices of such other or other 
with or in respect to which the complainant is in competition, are unreasonable» 
unremunerative, discriminatory, illegal, unfair or intending or tending t@ 
oppress the complainant, to stifle competition, or to create or encourage the 
creation of monopoly, and upon such complaint or upon complaint of the o 
mission upon its own motion, the commission shall have power, after not ic 
and hearing as in other cases, to, by its order, subject to appeal as in ot B€ 
cases, correct the abuse complained of by establishing such uniform rates- 
charges, rules, regulations or practices in lieu of those complained of, tO ~- 
observed by all of such competing public service corporations in the loe a litx 
or localities specified as shall be found reasonable, remunerative, non J 
criminatory, legal, and fair or tending to prevent oppression or monopol y 
to encourage competition, and upon any such hearing it shall be proper f 
the commission to take into consideration the rates, charges, rules, regulat 10 
and practices of the public service corporation or corporations complained ° 
in any other locality or localities in the state. 

932 


or 


RAILROADS AND PUBLIC UTILITIES. §§ 8626-80—8626-82 


All matters upon which complaint may be founded may be joined in one 
hearing, and no motion shall be entertained against a complaint for misjoinder 
of complaints or grievances or misjoinder of parties; and in any review of the 
- courts of orders of the commission the same rule shall apply and pertain with 
regard to the joinder of complaints and parties as herein provided: Pravided, 
All grievances to be inquired into shall be plainly set forth in the complaint. 
No complaint shall be dismissed because of the absence of direct damage to 
the complainant. 

Upon the filing of a complaint, the commission shall cause a copy thereof 
to be served upon the person or corporation complained of, which shall be 
accompanied by a notice fixing the time when and place where a hearing will 
be had upon such complaint. The time fixed for such hearing shall not be 
less than ten days after the date of the service of such notice and complaint, 
excepting as herein provided. Rules of practice and procedure not otherwise 
provided for in this act may be prescribed by the commission. [L. 11, 
p. 592, § 80; L. 13, p. 452, § 1.] 


§ 8626-81. Hearings, Order3 and Record. 

At the time fixed for the hearing mentioned in the preceding section, the 
complainant and the person or corporation complained of shall be entitled to be 
heard and introduce such evidence as he or it may desire. The commission 
shall issue process to enforce the attendance of all necessary witnesses. At 
the conclusion of such hearing the commission shall make and render findings 
concerning the subject matter and facts inquired into and enter its order 
based thereon. A copy of such order, certified under the seal of the commis- 
sion, shall be served upon the person or corporation complained of, or his or 
its attorney, which order shall, of its own force, take effect and become 
operative twenty days after the service thereof, except as otherwise provided. 
Where an order cannot, in the judgment of the commission, be complied with 
within twenty days, the commission may prescribe such additional time as in 
its judgment is reasonably necessary to comply with the order, and may, on 
application and for good cause shown, extend the time for compliance fixed 
in its order. A full and complete record of all proceedings had before the 
commission, or any member thereof, on any formal hearing had, and all testi- 
mony shall be taken down by a stenographer appointed by the commission, 
and the parties shall be entitled to be heard in person or by attorney. In 
case of an action to review any order of the commission, a transcript of such 
testimony. together with all exhibits introduced, and of the record and pro- 
ceedings in the cause, shall constitute the record of the commission. [L. 11, 
p. 593, § 81.] 


§ 8626-82. Increase in Rates—Suspension. 

Whenever any public service company shall file with the commission any 
schedule, classification, rule or regulation, the effect of which is to increase 
any rate, fare, charge, rental or toll theretofore charged, the commission shall 
have power, either upon its own motion or upon complaint, upon notice, to enter 
upon a hearing concerning such proposed increase and the reasonableness and 
justness thereof, and pending such hearing and the decision thereon the commis- 
sion may suspend the operation of such rate, fare, charge, rental or toll for a 
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period of ninety (90) days from the time the same would otherwise go into 
effect, and after a full hearing the commission may make such order in ref- 
erence thereto as would be provided in a hearing initiated after the same had 
become effective: Provided, That if any such hearing cannot be concluded 
within the period of suspension, as above stated, the commission may, in its 
discretion, extend the time of suspension for a further period not excee di ng 
sixty (60) days. If the commission shall at the conclusion of the hearin = 
refuse to permit such increase, either in whole or in part, no supersedeas shall 
be granted in any action or proceeding brought to review the order of the com- 
mission pending the final determination of such action by the superior court, OE 
if appealed to the supreme court by such supreme court. [L. 11, p. 594, 8 S2- J 


§ 8626-83. Order Requiring Joint Action. 

Whenever any order of the commission shall require joint action by tw © 
or more public service companies, such order shall specify that the samme 
shall be made at their joint cost, and the companies affected shall have thirty 
days, or such further time, as the commission may prescribe, within which t@ 
agree upon the part or division of cost which each shall bear, and costs © 
operation and maintenance in the future, or the proportion of charges OY 
revenue each shall receive from such joint service and the rules to gover T> 
future operations. If at the expiration of such time such companies shall f ail 
to file with the commission a statement that an agreement has been made fo 
the division or apportionment of such cost, the division of costs of operati OT 
and maintenance to be incurred in the future and the proportion of charge 
or revenue each shall receive from such joint service and the rules to gove 7 
future operations, the commission shall have authority, after further hearin & > 
to enter a supplemental order fixing the proportion of such cost or expense t 
be borne by each company, and the manner in which the same shall be pat 
and secured. [L. 11, p. 594, § 83.] 


§ 8626-84. Remunerative Charges cannot be Changed. 

Whenever the commission shall find, after hearing had upon its W 
motion or upon complaint as herein provided, that any rate, toll, rental or 
charge with has been the subject of complaint and inquiry is sufficiently FS 
munerative to the publie service company affected thereby, it may order that 
such rate, toll, rental or charge shall not be changed, altered, abrogated or d 18 
continued, nor shall there be any change in the classification which will chan S€ 
or alter such rate, toll, rental or charge without first obtaining the consent © 
the commission authorizing such change to be made. [L.’11, p. 595, § 84. J 


§ 8626-85. Rules and Regulations. 
The commission is hereby authorized and empowered to adopt, prom ul- 


gate and issue rules and regulations covering the bulletining of trains, show- 
ing the time of arrival and departure of all trains, and the probable arri vA 

and departure of delayed trains; the conditions to be contained in and become 
a part of contracts for transportation of persons and property, transmisS}© 

and delivery of messages and conversations, and the furnishing and supply ° 
gas, electricity and water, and any and all services concerning the same, or 
connected therewith; the time that station rooms and offices shall be kept op€ * 
rules governing demurrage and reciprocal demurrage, and to provide reas n 
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able penalties to expedite the prompt movement of freight and release of 
cars, the limits of express deliveries in cities and towns, and generally such 
rules as pertain to the comfort and convenience of the public concerning the 
subjects treated of in this act. Such rules and regulations shall be promul- 
gated and issued by the commission on its own motion, and shall be served on 
the public service company affected thereby as other orders of the commission 
are served. Any public service company affected thereby, and deeming such 
Fules and regulations, or any of them, improper, unjust, unreasonable, or con- 
trary to law, may within twenty days from the date of service of such order 
upon it file objections thereto with the commission, specifying the particular 
grounds of such objections. The commission shall, upon receipt of such ob- 
jections, fix a time and place for hearing the same, and after a full hearing 
may make such changes or modifications thereto, if any, as the evidence may 
justify. The commission shall have, and it is hereby given, power to adopt 
rules to govern its proceedings, and to regulate the mode and manner of all . 
Investigations and hearings: Provided, No person desiring to be present at 
such hearing shall be denied permission. Actions may be instituted to review 
rules and regulations promulgated under this section as in the case of orders 
of the commission. [L. 11, p. 595, § 85.] 


§ 8626-86. Review. 

Any complainant or any public service company affected by any order of 
the commission, and deeming it to be contrary to law, may, within thirty 
days after the service of the order upon him or it, apply to the superior 
court of the county in which such proceeding was instituted for a writ of re- 
view, for the punpose of having its reasonableness and lawfulness inquired 
into and determined. Such writ shall be made returnable not later than 
thirty days from and after the date of the issuance thereof, unless upon notice 
to all parties affected a further time be fixed by the court, and shall direct the 
commission to certify its record in the case to the court. On such return day 
the cause shall be heard by the court, unless for good cause shown the same 
be continued. Said cause shall be heard by the court without the intervention 
of a jury on the evidence and exhibits introduced before the commission and 
certified to by it. Upon such hearing the superior court shall enter judgment 
either affirming or setting aside the order of the commission under review. In 
case said order is reversed by reason of the commission failing to receive testi- 
mony properly proffered, the court shall remand the cause to the commission, 
with instructions to receive the testimony so proffered and rejected, and enter 
& new order based upon the evidence theretofore taken, and such as it is 
directed to receive. The court may, in its discretion, remand any cause which 
is reversed by it to the commission for further action. [L. 11, p. 596, & 86.} 


§ 8626-87. Supersedeas. 

The pendency of any writ of review shall not of itself stay or suspend 
the operation of the order of the commission, but the superior court in its 
discretion may restrain or suspend, in whole or in part, the operation of the 
commission’s order pending the final hearing and determination of the suit. 

No order so restraining or suspending an order of the commission relat- 
ing to rates, fares, charges, tolls or rentals, or rules or regulations, practices, 
classifications or contracts affecting the same, shall be made by the superior 
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court otherwise than upon three days’ notice and after hearing, and if a 
Supersedeas is granted the order granting the same shall contain a specific 
finding, based upon evidence submitted to the court making the order, and 
identified by reference thereto, that great or irreparable damage would other- 
wise result to the petitioner, and specifying the nature of the damage: Pro- 
vided, however, That when any rate has been in force for any length of time 
exceeding one year, and such rate is advanced by the public service company, 
and the order of the commission reinstates such prior rate, in whole or in part, 
no supersedeas shall be allowed in any case from such order pending the final 
determination of the cause in the superior court, or if appealed to the supreme 
court by such supreme court. 

In case the order of the commission under review is superseded by the 
court, it shall require a bond, with good and sufficient surety, conditioned that 
such company petitioning for such review shall answer for all damages caused 
by the delay in the enforcement of the order of the commission, and all com- 
pensation for whatever sums for transportation, transmission or service any 
person or corporation shall be compelled to pay pending the review proceed- 
ings in excess of the sum such person or corporation would have been com- 
pelled to pay if the order of the commission had not been suspended. 

The court may, in addition to or in lieu of the bond herein provided for, 
require such other or further security for the payment of such excess charges 
or damages as it may deem proper. [L. 11, p. 597, § 87.] 

A railroad company is bound by an order appeal, this section providing that on 
of the railroad commission ordering the appeal the superior court may in its discre- 
construction and maintenance of a spur tion restrain or suspend the order pendente 
track to serve a warehouse, and cannot lite: Great Northern R. Co. v. Public Ser- 
have the same reviewed on certiorari on vice Commission, 69 Wash. 579, 125 Pac. 
the theory that the order was a continuing 948. 
one, where the company complied with the As to compelling railroads to light track 


order by building the spur at the shipper’s within city, see note in 41 L. R. A. 422. 
expense, which was paid, and took no | 


§ 8626-88. Appeal to the Supreme Court. 

The commission, any public service company or any complainant may, 
within twenty days after the entry of judgment in the superior court in any 
action of review, prosecute an appeal to the supreme court of the state of 
Washington. The appellant shall have fifty days after the entry of such 
judgment in which to serve and: file his opening brief, and the respondent 
shall have thirty days after the service of such opening brief in which to 
answer the same. The appellant shall have twenty days after the service of 
respondent’s brief in which to reply to the same. After the filing of such 
brief, or the expiration of the time for filing briefs, the cause shall be assigned 
for hearing at the earliest motion day of the court, or at such other time as 
the court shall fix, and the clerk of the court shall notify the attorneys for the 
respective parties of the date set for the hearing in time to permit the parties 
to participate in the hearing. Such appeal shall be taken by giving a notice 
of appeal in open court at the time of the rendition of judgment, or by the 
service and filing of a notice of appeal within twenty days from and after 
the entry of the judgment. | 

The original transcript of the record and testimony filed in the superior 
court in any action to review an order of the commission, together with & 
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transcript of the proceedings in the superior court, shall constitute the record 
on appeal to the supreme court. | 

No appeal shall be effective, when taken by a public service company 
or a complainant, unless a cost bond on appeal in the sum of two hundred 
dollars ($200) shall be filed within five days after the service of the notice 
of appeal. 

The superior court may, in its discretion, suspend its judgment pending 
the hearing in the supreme court, upon the filing of a bond, with good and 
sufficient surety, conditioned as provided for bonds upon actions for review, 
or upon such other or further terms and conditions as it may deem proper. 
The general laws relating to appeals to the supreme court shall, so far as 
applicable and not in conflict with the provisions of this act, apply to ap- 
pPeals taken under the provisions of this act. [L. 11, p. 598, § 88.] 


§ 8626-89. Rehearings. 

Any public service company affected by any order of the commission, 
and deeming itself aggrieved, may, after the expiration of two years from: 
the date of such order taking effect, petition the commission for a rehearing 
upon the matters involved in such order, setting forth in such petition the 
grounds and reasons for such rehearing, which grounds and reasons may 
comprise and consist of changed conditions since the issuance of such order, 
or by showing a result injuriously affecting the petitioner which was not 
considered or anticipated at the former hearing, or that the effect of such 
order has been such as was not contemplated by the commission or the peti- 
tioner, or for any good and sufficient cause which for any reason was not 
considered and determined in such former hearing. Upon the filing of such 
petition, such proceedings shall be had thereon as are provided for hearings 
upon complaint, and such orders may be reviewed as are other orders of 
the commission: Provided, That no order superseding the order of the com- 
mission denying such rehearing shall be granted by the court pending the 
review. In case any order of the commission shall not be reviewed, but 
shall be complied with by the public service company, such petition for 
rehearing may be filed within six months from and after the date of the 
taking effect of such order, and the proceedings thereon shall be as in this 
section provided. The commission, may, in its discretion, permit the filing 
of a petition for rehearing at any time. No order of the commission upon 
a rehearing shall affect any right of action or penalty accruing under the 
original order unless so ordered by the commission. [L. 11, p. 599, § 89.] 


§ 8626-90. Commission may Change Orders. 

The commission may at any time, upon notice to the public service com- 
pany affected, and after opportunity to be heard as provided in the case of 
complaints rescind, alter or amend any order or rule made, issued or pro- 
mulgated by it, and any order or rule rescinding, altering or amending any 
prior order or rule shall, when served upon the public service company af- 


fected, have the same effect as herein provided for original orders and rules. 
[L. 11, p. 600, § 90.] 


§ 8626-91. Overcharge. 
When complaint has been made to the commission concerning the reason- 


ableness of any rate, fare, toll, rental or charge for any service performed 
937 | 
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by any public service company, and the same has been investigated by the 


commission, and, the commission shall determine that the public ser. 


vice company has charged an excessive or exorbitant amount for such 
service, the commission may order that the public service company pay 
to the complainant the amount of the overcharge so found, with interest 
from the date of collection. , 

If the public service company does not comply with the order for the 
payment of the overcharge within the time limited in such order, suit may 
be instituted in any court of competent jurisdiction to recover the same, 
and in such suit the findings and order of the commission shall be prima facie 
evidence of the facts therein stated. If the complainant shall prevail in such 
action, he shall be allowed a reasonable attorney’s fee, to be fixed and col- 
lected as part of the costs of the suit. All complaints concerning overcharges 
shall be filed with the commission within two years from the time the caus 
of action accrues, and the petition for the enforcement of the order shall 
be filed in the court within one year from the date of the order of the com- 
mission. [L. 11, p. 600, S 91.] 


§ 8626-92. Valuation of Property — Procedure. 

The commission shall ascertain, as early as practicable, the cost of con- 
struction and equipment, the amount expended in permanent improvements, 
and proportionate amount of such permanent improvements charged in con- 
struction and to operating expenses respectively, the present as compared 
with the original cost of construction, and the cost of reproducing in its 
` present condition the property of every public service company. 

It shall also ascertain the amount and present market value of the cap- 
ital stock and funded indebtedness of every public service company. 

It shall also ascertain, in the case of companies engaged in interstate 
business, the relative value of the use to which such property in this state 
is actually put in the conduct of interstate business and state business re- 
spectively. . 

It shall also ascertain the total market value of the property of each 
public service company operating in this state used for the public convenience 
within the state. 

It shall also ascertain the time intervening between the expenditure of 
money in the cost of construction and time when returns in the shape of 
dividends were first received by each of these companies. 

It shall also ascertain the probable earning capacity of each public ser- 
vice company under the rates now charged by such companies and the sum 
required to meet fixed charges and operating expenses, and in case of a com- 
pany doing interstate business it shall also ascertain the probable earning 
capacity of such company upon intrastate business, and the sum required 
to meet fixed charges and operating expenses on intrastate business, and the 
relative proportion of intrastate and interstate business, the relative pro- 
portion of the operating expenses connected therewith, the relative proportion 
of the revenue which should be derived therefrom. 

It shall also ascertain the density of traffic and of population tributary 
to every public service company, and the conditions which will tend to show 
whether such traffic and population is likely to continue, increase, or di- 
minish, 
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It shall also ascertain the existence of grades, curvatures and other 
physical conditions affecting the movement of traffic and business of com- 
mon carriers. 

It shall also ascertain whether the expenditures already made by any 
public service company in procuring its property were such as were justified 
by the then existing conditions, and such as might reasonably be expected in 
the immediate future and whether the money expended by such company 
has been reasonable for the present needs of the company and for such needs 
as may reasonably be expected in the immediate future. 

The commission is hereby authorized to cause a hearing or hearings to 
be held at such time or times and place or places as the commission may 
designate for the purpose of ascertaining the matters and things provided for 
in this section. 

The commission shall, before any hearing is had, notify the company 
concerned of the time and place of such hearing, by giving at least thirty 
days’ written notice thereof, specifying that at the time and place designated 
a hearing will be held for the purpose of ascertaining the value of such 
company’s property within the state, which shall be a sufficient complaint 
to authorize the commission to inquire into the matters designated in this 
section. 

All companies affected shall be entitled to be heard and introduce evi- 
dence at such hearing. The evidence introduced at such hearing shall be 
reduced to writing and certified under the seal of the commission. 

The commission shall make and render findings of fact in writing cov- 
ering all matters in this section mentioned concerning which it is directed 
to inquire into, and shall make findings upon all matters concerning which 
evidence may have been introduced before it shall tend to show the value of 
the property used by such company for the public convenience. 

Any company affected by the findings, or any of them, believing such 
findings, or any of them, to be contrary to law or the evidence introduced, 
or that such findings are unfair, unwarranted or unjust, may institute pro- 
ceedings in the superior court of the state of Washington in the county in 
which said hearing has been held, or, if held in more than one county, then 
in the county in which said hearing was commenced, and have such findings 
reviewed, and their correctness, reasonableness and lawfulness inquired into 
and determined. Such review shall be heard by the court without the in- 
tervention of a jury and shall be heard upon the evidence and exhibits taken 
before the commission and certified to by it; and the court before which 
such hearing is had, in case it finds any such findings so sought to be re- 
viewed unjust, incorrect, unreasonable, unlawful or not supported by the 
evidence, shall make new and correct findings to take the place of such as 
may not be sustained, unless such findings are set aside and reversed for er- 
ror on the part of the commission in rejecting evidence properly proffered 
in which case it shall remand said hearing to the commission with instruc- 
tions to receive the evidence so proffered and rejected and make the findings 
of fact on the evidence so proffered and that already received. 

Said public service company or the commission shall have the right to 
appeal from the decision of the superior court to the supreme court of the 
state of Washington, as in civil cases. In case the supreme court finds any 
findings so sought to be reviewed unjust, incorrect, unlawful or unreason- 
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able, or not supported by the evidence, it shall either make and render proper 
findings or remand the case to the superior court with instructions to make 
proper findings on the evidence already submitted, unless the same is re- 
versed for error in rejecting evidence properly proffered, in which case the 
hearing shall be remanded to the commission with instructions to receive 
the evidence so proffered and make findings on the evidence so proffered and 
rejected and that already received. 

The findings of the commission so filed, or as the same may be corrected 
by the courts, when properly certified under the seal of the commission, 
shall be admissible in evidence in any action, proceeding or hearing, excepting 
with respect to matters of assessment and taxation, in which the state or 
any officer, department or institution thereof, or any county, municipality. 
or other body politic and the public service company affected is interested, 
whether arising under the provisions of this act or otherwise, and such find- 
Ings when so introduced shall be conclusive evidence of the facts stated in 
such findings as of the date therein stated under conditions then existing, 
except as a basis for taxation, and such facts can only be controverted by 
showing a subsequent change in conditions bearing upon the facts therein 
determined. 

The commission shall hereafter, from time to time, cause further hearings 
to be had for the purpose of ascertaining the betterments, improvements. 
additions, and extensions made by any public service company to its property 
subsequent to the date of any prior hearing, and shall examine into all 
traffic movement and every matter and thing that would change, modify 
or affect any finding of fact previously made, and shall at such time make 
findings of fact supplemental to those theretofore made, showing the amount 
expended in betterments, improvements, extensions and additions since such 
prior findings and the cost of reproducing the same, the value of the prop- 
erty used by such company at the time of such subsequent hearing, the 
relative value of the use to which such property is put in the performance 
of intrastate and interstate business, respectively, and the value of the prop- 
erty of such company in the state used for the public convenience of intra- 
state business. Such hearing shall be had upon the same notice, the 
examination conducted in the same manner, and the findings so made shall 
have the same force and effect as is provided herein for such original notice. 
hearing and findings: Provided, That such findings made at such supple- 
mental hearing shall be considered in connection with and as a part of the 
original findings except in so far as such supplemental findings shall change or 
modify the findings made at the original hearing. [L. 11, p. 601, § 92; 
L. 13, p. 662, §1.} 

See notes to § 8638. 


§ 8626-93. Summary Proceedings. 

Whenever the commission shall be of opinion that any public service com- 
pany is failing or omitting, or about to fail or omit, to do anything required 
of it by law, or by order, direction or requirement of the commission, or 18 
doing anything, or about to do anything, or permitting anything, or abcut to 
permit anything to be done contrary to or in violation of law or of any order. 
direction or requirement of the commission authorized by this act, it shall 
direct the attorney general to commence an action or proceeding in the supe- 
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rior court of the state of Washington for Thurston county or in the superior 
court of any county in which such company may do business, in the 
name of the state of Washington on the relation of the commission, for the 
purpose of having such violations or threatened violations stopped and pre- 
vented, either by mandamus or injunction. The attorney general shall there- 
upon begin such action or proceeding by petition to such superior court, alleg- 
ing the violation complained of, and praying for appropriate relief by way of 
mandamus or injunction. It shall thereupon be the duty of the court to 
specify a time, not exceeding twenty days after the service of the copy of the 
petition, within which the public service company complained of must answer 
the petition. In case of default in answer or after answer, the court shall 
immediately inquire into the facts and circumstances in such manner as the 
court shall direct, without other or formal pleadings, and without respect to 
any technical requirement. Such persons or corporations as the court may 
deem necessary or proper to be joined as parties, in order to make its judg- 
ment, order or writ effective, may be joined as parties. The final judgment 
in any such action or proceeding shall either dismiss the action or proceed- 
ing or direct that the writ of mandamus or injunction, or both, issue as prayed 
for in the petition, or in such other modified form as the court may determine 
will afford appropriate relief. An appeal may be taken to the supreme court 
from such final judgment in the same manner and with the same effect as ap- 
peals from judgments of the superior court in actions to review orders of the 
commission. All provisions of this act relating to the time of appeal, the 
manner of perfecting the same, the filing of briefs, hearings and supersedeas, 
shall apply to appeals to the supreme court under the provisions of this sec- 
tion. [L. 11, p. 605, § 93.] 


§ 8626-94. Penalties for Violations of Act or Orders. 

Every public service company, and all officers, agents and employees of 
any public service company, shall obey, observe and comply with every order, 
rule, direction or requirement made by the commission under authority of 
this act, so long as the same shall be and remain in force. Any public service 
company which shall violate or fail to comply with any provision of this 
act, or which fails, omits or neglects to obey, observe or comply with any 
order, rule, or any direction, demand or requirement of the commission, shall 
be subject to a penalty of not to exceed the sum of one thousand dollars for 
each and every offense. Every violation of any such order, direction or 
requirement of this act shall be a separate and distinct offense, and in case 
of a continuing violation every day’s continuance thereof shall be and be 
deemed to be a separate and distinct offense. [L. 11, p. 606, § 94.] 


§ 8626-95. Officers and Employees Subject to Penalty. 

Every officer, agent or employee of any public service company, who shall 
violate or fail to comply with, or who procures, aids or abets any violation by 
any public service company of any provision of this act, or who shall fail to 
obey, observe or comply with any order of the commission, or any provision 
of any order of the commission, or who procures, aids or abets any such publie 
service company in its failure to obey, observe and comply with any such 
order or provision, shall be guilty of a gross misdemeanor. [L. 11, p. 606, 
$ 99. ] 
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§ 8626-96. Corporations Violating Act or Orders—Penalty. 

Every corporation, other than a public service company, which shall 
violate any provision of this act, or which shall fail to obey, observe or com- 
ply with any order of the commission under authority of this act, so long as 
the same shall be and remain in force, shall be subject to a penalty of not to 
exceed the sum of one thousand dollars ($1,000) for each and every offense. 
Every such violation shall be a separate and distinct offense, and the penalty 
shall be recovered in an action as provided in section 8626-98. [L. II., 
p. 607, § 96.] 


§ 8626-97. Persons Violating Act—Penalty. 

Every person who, either individually, or acting as an officer or agent of 
a corporation other than a public service company, shall violate any provision 
of this act, or fail to observe, obey or comply with any order made by the com- 
mission under this act, so long as the same shall be or remain in force, or 
who shall procure, aid or abet any such corporation in its violation of this 
act, or in its failure to obey, observe or comply with any such order, shall be 
guilty of a gross misdemeanor. [L. 11, p. 607, § 97.] 


§ 8626-98. Suit for Penalties. 

Actions to recover penalties under this act shall be brought in the name 
of the state of Washington in the superior court of Thurston county, or in the 
superior court of any county in or through which such public service company 
may do business. In all such actions the procedure and rules of evidence shall 
be the same as in ordinary civil actions, except as otherwise herein provided. 
All fines and penalties recovered by the state under this act shall be paid into 
the treasury of the state. [L. 11, p. 607, § 98.] 


§ 8626-99. Orders and Rules Conclusive. 

In all actions between private parties and public service companies in- 
volving any rule or order of the commission, and in all actions for the recov- 
ery of penalties provided for in this act, or for the enforcement of the orders 
or rules issued and promulgated by the commission, the said orders and rules 
shall be conclusive unless set aside or annulled in a review as in this act 
provided. [L. 711, p. 608, § 99.] 


§ 8626-100. Findings Prima Facie Correct. 

Whenever the commission has issued or promulgated any order or rule, 
in any writ of review brought by a public service company to determine the 
reasonableness of such order or rule, the findings of fact made by the com- 
mission shall be prima facie correct, and the burden shall be upon said pub- 
lic service company to establish the order or rule to be unreasonable or unlaw- 
ful. [L. 11, p. 608, § 100.] 


§ 8626-101. Commission shall Enforce Laws. 

It shall be the duty of the commission to enforce the provisions of this 
act and all other acts of this state affecting public service companies, the 
enforcement of which is not specifically vested in some other officer or 
tribunal. [L. 11, p. 608, S 101.] 
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§ 8626-102. Companies Liable for Damages. 

In case any public service company shall do, cause to be done or permit 
to be done any act, matter or thing prohibited, forbidden or declared to be 
unlawful, or shall omit to do any act, matter or thing required to be done, 
either by any law of this state, by this act or by any order or rule of the 
commission, such public service company shall be liable to the persons or cor- 
porations affected thereby for all loss, damage or injury caused thereby or 
resulting therefrom, and in case of recovery if the court shall find that such 
act or omission was willful, it may, in its discretion, fix a reasonable counsel 
or attorney’s fee, which shall be taxed and collected as part of the costs in 
the case. An action to recover for such loss, damage or injury may be 


brought in any court of competent jurisdiction by any person or corporation. 
[L. 11, p. 608, § 102.] 


§ 8626-103. Commission to Furnish Copy of Rates, etc._—Fees. 

Upon application of any person the commission shall furnish certified 
copies of any classification, rate, rule, regulation or order established by such 
commission, and the printed copies published by authority of the commis- 
sion, or any certified copy of any such classification, rate, rule, regulation or 
order, with seal affixed, shall be admissible in evidence in any action or pro- 
ceeding, and shall be sufficient to establish the fact that the charge, rate, 
rule, order or classification therein contained is the official act of the com- 
mission. When copies of any classification, rate, rule, regulation or order 
not contained in the printed reports, or copies of papers, accounts or records 
of public service companies filed with the commission shall be demanded 
from the commission for proper use, the commission shall charge a reasonable 
compensation therefor. An action to recover for such loss, damage or injury 
may be brought in any court of competent jurisdiction by any such person 
or corporation. [L. 11, p. 609, § 103.] 


§ 8626-104. Effect of Act—Release of Damages. 

This act shall not have the effect to release or waive any right of action 
by the state or any person for any right, penalty or forfeiture which may 
have arisen or may hereafter arise under any law of this state; and all pen- 
alties accruing under this act shall be cumulative of each other, and a suit 
for the recovery of one penalty shall not be a bar to the recovery of any 
other: Provided, That no contract, receipt, rule or regulation shall exempt 
any corporation engaged in transporting livestock by railway from liability 
of a common carrier, or carrier of livestock, which would exist had no con- 
tract, receipt, rule or regulation been made or entered into. [L. 11, p. 609, 
§ 104. ] 


§ 8626-105. Effect of Act upon Municipal Utilities. 

Nothing in this act shall authorize the commission to make or enforce 
any order affecting rates, tolls, rentals, contracts or charges or service ren- 
dered, or the safety, adequacy or sufficiency of the facilities, equipment, 
instrumentalities or buildings, or the reasonableness of rules or regulations 
made, furnished, used, supplied or in force affecting any street railroad, 
telephone line, gas plant, electrical plant or water system owned and oper- 
ated by any city or town, but all other provisions enumerated herein shall 
apply to public utilities owned by any city or town. [L. 11, p. 610, § 105.] 
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§ 8626-107. Public Service Commission to Act as Railroad Commission. 
Whenever the terms Railroad Commission of Washington, Rail road 
Commissioner,“ or Railroad Commission occur in any law, contract or 
document, or whenever in any law, contract or document reference is made 
to such commission or commissioners, such terms or reference shall be deemed 
to refer to and include the public service commission as established by this 
act, so far as such law, contract or document pertains to matters within the 
jurisdiction of the said publie service commission. [L. 11, p. 610, § 107. 


§ 8626-108. Constitutionality. 

If any section, subdivision, sentence or clause of this act is for any reason 
held to be unconstitutional, such decision shall not affect the validity of the 
remaining portion of this act. [L. 11, p. 611, § 108.] 


§ 8626-110. Transfer of Records. 

The railroad commission of Washington shall transfer and deliver to the 
public service commission hereby created all books, maps, papers and records, 
furniture, equipment, instruments and supplies in its possession at the date 
of the taking effect of this act. [L. 11, p. 611, §110.] 


§ 8626-111. Pending Actions and Proceedings. 

This act shall not affect pending actions or proceedings, civil or criminal, 
brought by or against the railroad commission of Washington, or by any other 
person or corporation, under the provision of chapter 81 of the Laws of 1909, 
or the acts amendatory thereof or supplemental thereto, but the same may be 
prosecuted or defended in the name of the railroad commission of Washing- 
ton, or otherwise, with the same effect as though this act had not been passed. 
Any investigation, examination or proceeding undertaken, commenced or 
instituted by the railroad commission of Washington prior to the taking effect 
of this act may be conducted and continued to a final determination by the 
public service commission hereby created, in the same manner, under the 
same terms and conditions, and with like effect as though the railroad com- 
mission of Washington had not been abolished. 

No cause of action arising under the provisions of chapter 81 of the Laws 
of 1905, or the acts amendatory thereof or supplementary thereto, or depend- 
ent thereon, shall abate by reason of the passage of this act, whether a suit 
or action has been instituted thereon at the time of the taking effect of this 
act or not, but actions may be brought upon such causes in the same manner. 
under the same terms and conditions, and with the same effect as though said 
chapter (and the acts amendatory thereof or supplemental thereto) had not 
been repealed. | 

All findings, orders and rules made, issued or promulgated by the rail- 
road commission of Washington under the provisions of chapter 81 of the 
Laws of 1905, or the acts amendatory thereof or supplemental thereto, shall 
continue in force and have the same effect as though this act had not been 
passed, and the public service commission hereby created is empowered to 
enforce said findings, orders and rules in the same manner and under the 
same conditions as though said findings, orders and rules had been made, 
issued or promulgated by the publie service commission hereby created. 
[L. 11, p. 611, S 111.] 

For the act referred to, see Rem. & Bal. Code, §§ 8627-8671. 
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$ 8626-112. Construction of Act — Terms of Commissioners. 

This act, in so far as it embraces the same subject matter, shall be con- 
strued as a continuation of chapter 81 of the Laws of 1905, and the acts 
amendatory thereof and supplemental thereto, and the members of the rail- 
road commission of Washington created by said act of 1905 shall during 
the remainder of their terms of office respectively constitute the public ser- 


vice commission created by this act. 


At the expiration of the term of each 


commissioner a commissioner shall be appointed under the provisions of this 


act. [L. 11, p. 612, § 112.] 


§§ 8627-8661. 
Repealed. See L. 11, p. 611, § 109. 


§ 8629. 


An order of the railroad commission re- 
ducing switch charges, based largely upon 
an old rate that had been continued in 
force for some time, and upon conflicting 
evidence as to the time consumed in the 
service and as to the other services per- 
formed by the switching crew, is aided by 
the presumption that a rate continued in 
force for some time is presumed to be re- 
Munerative and by the presumption that 
the findings of the commission are correct; 
and the order will not be disturbed on ap- 
peal although the testimony is meager, in- 
definite, and unsatisfactory: Northern Pac. 
R. Co. v. Railroad Com., 57 Wash. 134, 
106 Pac. 611. 

As to state regulation of railroad rates, 
see note in 62 Am. St. Rep. 289. 

The provision in this section, giving 
to railroad companies the right of appeal 
from orders of the superior court on re- 
viewing orders of the railroad commission 
was not intended to restrict the right of 
appeal to railroad companies, in view of 
constitution, article 4, section 4, giving the 
supreme court appellate jurisdiction in all 
civil cases, and section 1716, providing 
that any party aggrieved may appeal from 
the final judgment in any action or pro- 
ceeding: State ex rel. Great Northern 
R. Co. v. Railroad Com., 60 Wash. 218, 110 
Pac. 1075. 


This section is mandatory, and contem- 
plates a compensatory bond to supersede 
the judgment pending the appeal to the 
supreme court, especially in view of the 
provision allowing appeal “as in other civil 
cases,” and section 1722, providing for a 
stay in all cases: State ex rel. Puget Sound 
Elec. R. v. Mitchell, 60 Wash. 660, 111 
Pac. 873. 

An order of the railroad commission re- 
quiring a railroad to furnish modern flush- 
toilets at a depot waiting-room in a town 
of two thousand inhabitants is unreason- 
able, where there is no proof as to the 
inadequacy of existing facilities; and the 
same cannot be sustained on the theory 
that the commission found it necessary on 
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“a view of the premises,” since the law 
contemplates that all the evidence be pre- 
served in the record for the purposes of 
review: State ex rel. Great Northern R. 
Co. v. Railroad Com., 60 Wash. 218, 110 
Pac. 1075. 


Orders of the railroad eommission re- 
quiring a railroad to furnish running water 
for drinking purposes at its stations in 
small towns is unreasonable, in the absence 
of any evidence showing delinquency on 
the part of the company in the present ser- 
vice: State ex rel. Great Northern R. Co. v. 
Railroad Com., 60 Wash. 218, 110 Pac. 1075. 

As to protection of corporations against 
undue burdens sought to be imposed under 
legislative power, see note in 62 Am. St. 
Rep. 165; also note in Ann. Cas. 1912C, 703. 


Under this section of the railroad com- 
mission act, making the commission an in- 
termediate tribunal with original jurisdic- 
tion to hear and determine questions 
relating to the duty of common carriers to 
furnish additional transportation facilities, 
the power to fix the time within which a 
depot must be completed is conferred by 
necessary implication: State ex rel. Rail- 
road Com. v. Great Northern R. Co., 68 
Wash, 257, 123 Pac. 8. 


A railroad company having failed to 
avail itself of the right to appeal from a 
decision of the railroad commission order- 
ing the construction of a depot within a 
specified time, is E from question- 
ing its reasonableness or legality; the 
statute making the decision final if not 
appealed from: State ex rel. Railroad Com, 
v. Great Northern R. Co., 68 Wash. 257, 
123 Pac. 8. 

As to right of state to compel railrond 
company to equip its road, see note in 13 
L. R. A., N. S., 320. 

As to right of state to compel railroad 
to establish and maintain depot in every 
incorporated city, see note in Ann. Cas. 
1912A, 227. 

Under this section, providing that an 
order of the railroad commission for fur- 
nishing additional facilities shall be served 
on the company by delivering a certitied 
copy, an oral announcement by the chair- 
man at the end of a hearing is not an 
order binding on the company, and does 
not preclude the commission from later 


§ 8629 


entering a formal order and serving a copy 
on the company: State ex rel. Railroad 
Com. v. Oregon R. & Nav. Co., 68 Wash. 
160, 123 Pae. 3. 

In a proceeding to recover a penalty for 
failing to comply with an order of the rail- 
road commission for the erection of a 


depot, complaint cannot be made of the ` 


order that it was indefinite as to the size 
and location of the building, where the 
company accepted and acted upon the 
order except as to the time for its erection, 
and it was definite as to such time: State 
ex rel. Railroad Com. v. Oregon R. &. Nav. 
Co., 68 Wash. 160, 123 Pac. 3. 


A penalty for failing to obey an order 
of the railroad commission to construct a 
depot within a specified time attaches at 


the expiration of the time limited, and it. 


is no defense that the depot was con- 
structed before suit for the penalty was 
commenced: State ex rel. Railroad Com. v. 
Great Northern R. Co., 68 Wash. 257, 123 
Pac. 8. 

In a prosecution to recover a penalty for 
failing to obey an order of the railroad 
commission to construct a depot within a 
specified time, which became final and con- 
clusive because not appealed from, it is no 
defense that the defendant’s system of 
work entailed such delay that the time 
fixed for performance was unreasonably 
short, where these facts were well known 
to the company at the time the order was 
made and the objection could have been 
raised on direct appeal from the order: 
State ex rel. Railroad Com. v. Great North- 
ern R. Co., 68 Wash. 257, 123 Pac. 8. 

In such a case, it is no defense that un- 
precedented floods delayed the perform- 
ance, where such floods occurred after the 
expiration of the time prescribed by the 
order for performance: State ex rel. Rail- 
road Com. v. Great Northern R. Co., 68 
Wash. 257, 123 Pac. 8. 

As to penalty as distinguished from 
liquidated damages, see note in 13 L. R. A. 
671. 

An order of the railroad commission re- 
quiring a railroad depot to be moved five 
hundred feet, in a town of seventy-five 
people, is unreasonable, where the only 
reason therefor was to bring the depot to 
the point on the railroad nearest the busi- 
ness center of the town: State ex rel. 
Great Northern R. Co. v. Railroad Com., 
60 Wash. 218, 110 Pac. 1075. 

An order of the railroad commission re- 
quiring the extension of a spur track so as 
to permit teams to load and unload cars at 
all points of the extension is not unreason- 
able, where it appears that there is such a 
necessity for team facilities to avoid in- 
convenience and delay; and it is not un- 
reasonable in that it directs the particular 
manner in which the service shall be fur- 
nished, where the railroad company failed 
to show that the service could be furnished 
in some other manner less burdensome to 
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it: State ex rel. Great Northern R. Co. v. 
Railroad Com., 60 Wash. 218, 110 Pac. 1075. 

The original charter of the Northern Pa- 
cific Railway Company, authorizing it to 
maintain and enjoy a “continuous railroad” 
between its terminals, does not require it 
to operate all its through passenger-trains 
from terminus to terminus; but it main- 
tains and enjoys a “continuous railroad” 
from terminus to terminus when it o perates 
one passenger train daily each way directly 
between its terminals without change of 
cars or deviation, affording adequate ser- 
vice for all who desire to travel over its 
line; and mandamus will not issue to re- 
quire it to do more: State ex rel. White- 
house v. Northern Pac. B. Co., 53 Wash. 
370, 102 Pac. 24. 


It would be immaterial that its through 
trains were not run over the main line as 
originally laid out, where changes were 
made to reduce curves and grades, and the 
old line received an adequate local service: 
State ex rel. Whitehouse v. Northern Pac. 
R. Co., 53 Wash. 370, 102 Pac, 24. 

Orders of the railroad commission re- 
specting railroad service and facilities will 
not be set aside on appeal as unreasonable, 
unless they clearly so appear, the presump- 
tion being that they are reasonable: State 
ex rel. Great Northern R. Co. v. Railroad 
Com., 60 Wash. 218, 110 Pac. 1075. 

An order of the railroad commission Te- 
quiring a railroad to stop one of its pas- 
senger trains on flag at a town of seventy- 
five people, one and one-half miles from 
another town of the same size, where its 
trains stop, is not unreasonable, where 
there is a siding at such place, doing & 
freight business of two thousand seven 
hundred and thirty-eight dollars in a year, 
a sawmill and a paint-mill: State ex rel. 
Great Northern R. Co. v. Railroad Com., 60 
Wash. 218, 110 Pac. 1075. 

Orders of the railroad commission requir- 
ing a railroad to stop trains on flag at towns 
of two hundred and fifty inhabitants, which 
were business centers of considerable im- 
portance, are not unreasonable, where such 
service would enable residents to visit 
their county seat and transact business 
and return the same day: State ex Tel. 
Great Northern R. Co. v. Railroad Com., 
60 Wash. 218, 110 Pac. 1075. 

An order of the railroad commission fre- 
quiring an additional train from Anacortes 
to Burlington and return, to connect with 
the noon trains on the main line, is not 
unreasonable, in the absence of proof that 
its operation would result in a loss, where 
it appears that Anacortes is a city of five 
or six thousand inhabitants at the western 
terminus of a branch line, sixteen miles 


from the main line, doing a freight busi- 


ness of twenty thousand dollars per month, 
and eight hundred dollars for passenger 
fares, the present service furnishing only 
a morning mail service and no close con- 
nection with the noon trains in both di- 
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rections on the main coast line: State ex 
rel. Great Northern R. Co. v. Railroad 
Com., 60 Wash. 218, 110 Pac. 1075. 

An order of the railroad commission re- 
quiring a daily mixed freight and passen- 
ger service over a branch line fourteen 
miles long is unreasonable, where the in- 
come from passenger travel resulting there- 
from was only nine cents per mile, and 
cost over thirty cents per mile, the present 
bi-weekly freight service was adequate, 
and a financial loss to the company, which 
loss would be increased by the change 
without any great necessity for it: State 
ex rel. Northern Pac. R. Co. v. Railroad 
Com., 62 Wash. 193, 113 Pac. 252. 

An order of the railroad commission re- 
quiring a railroad to designate the name 
of a station in its tariffs, folders, and 
tickets as Bingen and White Salmon is 
unreasonable, where it appears that its 
station, in the village of Bingen of one 
hundred inhabitants, is but one and one- 
half miles from the business center of the 
town of White Salmon, having a popula- 
tion of eight hundred or more, the latter 
being the more appropriate name for the 
district, and the railroad 1 having 
recently changed the name of its station 
from Bingen to White Salmon in deference 
to the wishes of a majority of the patrons 
of the station, since the naming of its 
stations will not be interfered with in 
the absence of any public necessity there- 
for: State ex rel. Spokane etc. B. Co. v. 
Railroad Com., 69 Wash. 523, 125 Pac. 953. 


§ 8631. 


The railroad commission act providing 
penalties for failure of the company to 
comply with orders of the commission for 
furnishing additional facilities cannot be 
held unconstitutional as in contravention 
of the fourteenth amendment of the fed- 
eral constitution, in that the penalties are 
excessive, the imposition of penalties for 
disregard of police regulations being en- 
tirely within the control of the state: State 
ex rel. Railroad Com. v. Oregon R. & Nav. 
Co., 68 Wash. 160, 123 Pac. 3. 

Under this section, prescribing a penalty 
if a railroad company “refuse or neglect” 
to obey any order of the railroad commis- 
sion, the penalty is imposed for neglect, 
as well as refusal, to obey an order to 
construct a depot within a specified time, 
and the penalty cannot be restricted to 
eases of willful or contumacious refusal to 
obey an order, the word “neglect” mean- 
ing omission or forbearance, irrespective 
of carelessness or imprudence: State ex 
rel. Railroad Com. v. Great Northern B. 
Co., 68 Wash. 257, 123 Pac. 8. 


§ 8632. 


A complaint filed by the railroad com- 
mission before itself, alleging that the 
depot facilities of the defendant at its 
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various stations are inadequate, is a suffi- 
cient compliance with this section, requir- 
ing all grievances to be set out in the com- 
plaint, and confers jurisdiction to enter an 
order requiring the company to erect suit- 
able depots at certain stations within a 
specified time: State ex rel. Railroad Com. 
v. Oregon R. & Nav. Co., 68 Wash. 160, 
123 Pac. 3. 


Objection that complaint of a railfoad 
company’s depot facilities at all its sta- 
tions was too general and indefinite to au- 
thorize an inquiry as to the facilities at a 
specific station is waived where the com- 
pany entered upon the trial of the issue 
without objection, and took no appeal to 
the courts from the order of the commis- 
sion requiring the erection of a depot, sec- 
tions 8629 and 8632 providing for plead- 
ing, trial, and appeal, and that issues shall 
be made up without delay as in civil cases; 
and the objection cannot be first raised in 
a subsequent proceeding to collect the 
penalty for failure to comply with the 
order: State ex rel. Railroad Com. v. 
seg R. & Nav. Co., 68 Wash. 160, 123 

ac. 3. 


§ 8638. 


Where the value of railway property has 
been fixed by the state railway commission 
pursuant to this section, passed March 8th 
and approved March 16, 1907, the state tax 


commission has no power to fix another 


valuation for the purposes of taxation, 
under section 9141, passed February 20th 
and approved March 6th, in view of both 
the object to be accomplished by the rail- 
way commission act and the fact that it 
was passed subsequently to the passage of 
the other act: State ex rel. Oregon R. & 
— Co. v. „Clausen, 63 Wash. 535, 116 
ac. 7. 


The two acts are repugnant, except in 
so far as the state tax commission may 
estimate the value until such time as the 
valuation is fixed by a more certain method 
by the state railway commission, and this 
construction should be adopted in order 
to harmonize two acts passed at the same 
session, especially in view of the amenda- 
tory act of 1911 (section 8626-92), ex- 
pressly making the railway commission 
valuations applicable for the purposes of 
assessment and taxation: State ex rel. 
Oregon R. & Nav. Co. v. Clausen, 63 Wash. 
535, 116 Pac. 7. 

As to erroneous or invalid levy or assess- 
ment as ground for enjoying collection of 
tax, see notes in 3 Ann. Cas. 564, and 12 
Ann. Cas. 764. 

In an action by a shipper for unjust 
discrimination by a common carrier, seek- 
ing to recover switching charges paid, a 
complaint alleging that the defendant 
falsely represented that such charges were 
= by other shippers when in fact the 

efendant was absorbing or itself paying 
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the switching charges of many other ship- 
pers, is insufficient where it fails to allege 
that the defendant had failed to eomply 
with the provisions of the act to regulate 
commerce with reference to the filing of a 
schedule of rates and that the rate charged 
exceeded the rate shown on the schedule: 
Lilly Co. v. Northern Pac. R. Co., 64 Wash, 
589, 117 Pac. 401. 


In fixing reasonable rates for an inter- 
urban railroad, there should be allowed 
an annual renewal fund upon which to 
draw for necessary replacement; but, where 
the company has failed to provide the same 
for a number of years, it cannot ask that 
the traffic for any future year or years 
shall bear all the deterioration of past 
years: Puget Sound Electric By. v. Rail- 
road Com., 65 Wash. 75, Ann. Cas. 1912B, 
763, 117 Pac. 739. 

The right of a carrier to fix rates which 
will earn a fair return on its investment 
is qualified by the rule that it cannot exact 
rates higher than the service is reasonably 
worth or more than the traffic will bear: 
Puget Sound Electric R. v. Railroad Com., 
65 Wash. 75, Ann. Cas. 1912B, 763, 117 Pac. 
739. 

Where an interurban railroad had been 
charging rates that did not met an ade- 
quate return on its investment, and ad- 
vanced all rates to such an extent that new 
rates within the ten mile zones of the 
terminal cities and a few other points, ap- 
proximating ten per cent of the schedule 
and twenty-five per cent of the revenue 
from passenger traffic, were more than such 
traffic would bear, an order of the railroad 
commission is justified restoring the old 
rates within those zones, where that was 
all the patrons could afford to pay, and 
such reduced service was not rendered at 
a loss, and with increases at other points 
will produce a revenue of seven per cent 
on its investment: Puget Sound Electric R. 
v. Railroad Com., 65 Wash. 75, Ann, Cas. 
1912B, 763, 117 Pac. 739. 

Seven per cent upon the investment of 
an interurban railroad is shown to be a 
reasonable profit where it appears that the 
company loaned over two million dollars 
at six per cent to an allied corporation 
doing business in the same locality with 
approximately the same attendant risk as 
the interurban company: Puget Sound 
Electric R. v. Railroad Com., 65 Wash. 75, 
Ann. Cas. 1912B, 763, 117 Pac. 739. 

The findings of a railroad commission 
upon the reasonableness of railroad rates, 
the determination of which calls for the 
exercise of economic as well as legal princi- 
ples, should not be disturbed on appeal to 
the courts, unless it appears that they were 
made arbitrarily and without a full and due 
consideration of the facts: Puget Sound 
Electric R. v. Railroad Com., 65 Wash. 75, 
Ann. Cas. 1912B, 763, 117 Pac. 739. 

The reduction of rates as to ten per cent 
of the passengers carried by an interurban 


GENERAL STATUTES. 


road to a figure that will give a profit on 
the actual cost of that part of the haul, 
although not an adequate return upon the 
investment, is justified where the company 
thereby earns a revenue that it could mot 
otherwise obtain and its profits on its other 
business is not affected and when the same 
is all that such patrons can afford to pay 
for the service; and such a rate is not un- 
just discrimination against persons anaq 
1 Puget Sound Electric R. v. Railroad 

om., 65 Wash. 75, Ann. Cas. 19128, 7 S3, 
117 Pae. 739. 


It is not unjust discrimination to reduce 
the rates of an interurban railroad below 
the amounts charged by steam railroads 
touching certain points, where the railroads 
are not seeking to handle that class of tra Mmi ce 
and have not the facilities or the time 
schedules to make them in reality competi n & 
lines: Puget Sound Electric R. v. Rarlrose 
Com., 65 Wash. 75, Ann. Cas. 1912B, 783, 
117 Pac. 739. 


§ 8641. 

The fact that a railway company’s pub 
lished tariff of rates is greater than the 
amount agreed upon between the railw az 
and a logging company for the carriage © 
its logs is not conclusive evidence that the 
lattter is discriminatory, where an indepen d- 
ent consideration passed between the PAT 
ties in addition to the rates charged: Sulta? 
R. & Timber Co. v. Great N. R. Co-, © 
Wash. 604, 109 Pac. 320, 1020. 

This act, prohibiting discrimination P€: 
tween shippers by common carriers, d = 
not prevent a railway company from ent 2? 
ing into a contract with a shipper to car 
particular goods at a fixed rate for a gi €. 
time, or to the amount of a given quant it > ° 
Sultan R. & Timber Co. v. Great N. R CO" 
58 Wash. 604, 109 Pac. 320, 1020. N 

The law prohibiting discrimination gh 
tween shippers is not violated by a cont T < 
of a railway company to carry the logs a 
a logging company between certain po. 
at a specified rate, where part of the cor 
sideration therefor was the logging c° be 
pany’s forbearance of the right to cross t -i 
railway at grade; and such contract is ™ & 
void as against public policy: Sultan R:. h 
Timber Co. v. Great N. R. Co., 58 WaZ" 
604, 109 Pac. 320, 1020. b 

As to discrimination between shippers _ y 
carriers of goods, see note in 1 Ann. c= 
55. 

The commerce act (U. S. Comp. Sta t, 
Supp. 1909, pp. 1149-1153, sec. 6), prohz ag ‘ 
ing carriers from charging any greater * 
less fee for transportation than tbe rate 
and fares specified in their public P £ 
tariffs, or from extending any other pr 2 er 
leges, renders inoperative a prior conte = 
whereby the railroad company, in conside ¥ 
tion of land conveyed to it, agreed to E 
the grantor annual passes for the rest 4 
his life, since the same must have been m 


948 


RAILROADS AND PUBLIC UTILITIES. $§ 8641— 6687-1 


subject to the constitutional power of Con- 
gress to regulate interstate commerce: Cow- 
ley v. Northern Pac. R. Co., 68 Wash. 558, 
41 L. R. A., N. S., 559, 123 Pac. 998. 
Where a railway company seeks to avoid 
a contract to carry goods on the ground 
that the same is void as against public 
policy, it must, as between itself and the 
earrier, establish the invalidity by direct 
evidence of the fact: Sultan R. & Timber 


“Carriers,” §§ 36-1 to 42-2; Buck v. Oregon 
R. & Nav. Co., 53 Wash. 113, 101 Pac. 491; 
Spokane Grain Co. v. Great Northern Ex- 
press Co., 55 Wash. 545, 104 Pac. 794; Bar- 
telt v. Oregon R. & Nav. Co., 57 Wash. 16, 
135 Am. St. Rep. 959, 106 Pac. 487; Car- 
stens Packing Co. v. Southern Pac. Co., 58 
Wash. 239, 27 L. R. A., N. S., 975, 108 
Pac. 613; Pierson v. Northern Pac. R. Co., 


Co. v. Great N. R. Co., 58 Wash. 604, 109 
Pac. 320, 1020. 


Where, after substantial performance, a 


contract for annual passes became illegal 


through the operation of the commerce act 
of 1887, the railroad company cannot be 
held for damages for failure to further 
erform the contract: Cowley v. Northern 
ac. R. Co., 68 Wash. 558, 41 L. R. A., N. 
S., 559, 123 Pac. 998. 

As to impossibility of performance as 
defense, see note in 70 Am. St. Rep. 832. 


§ 8648. 


LIABILITIES OF CARRIERS OF 
LIVESTOCK: See 4 Remington's Digest, 


61 Wash. 450, 112 Pac. 509. 


This seetion, providing that no contract 
shall exempt a carrier of livestock from 
liability that would exist had no contract 
been entered into, does not invalidate an 
agreement with the shipper as to the value 
of the stock and limiting liability to such 
value; and the same is not void as against 
public policy when freely and fairly made 
in consideration of the rate given, a higher 
valuation being available at a higher rate: 
Carstens Packing Co. v. Northern Pac. R. 
Co., 64 Wash. 256, 116 Pac. 625. 


As to carriers of livestock as common car- 
riers, see note in 63 Am. St. Rep. 548. 


CHAPTER II. 
RIGHT TO CONSTRUCT AND OPERATE LINES. 


§§ 8662, 8668. 
See notes to § 8740. 


§ 8670. 


The consent of the Secretary of War to 
construct a bridge over a navigable stream 
is not a condition precedent to condemna- 


tion of tide lands to be reached by way of 
the bridge, inasmuch as the state has given 
its consent by sections 8670 and 8737, provid- 
ing that bridges across navigable streams 
shall be so constructed as not to interfere 
with or obstruct navigation: State ex rel. 
Hulme v. Gray’s Harbor & Puget Sound R. 
Co., 54 Wash. 530, 103 Pac. 809. 


CHAPTER III. 
EQUIPMENT REGULATIONS. 


§ 8682. 


Laws of 1899, page 49, section 1, provid- 
ing that any person or company operating 
a railroad is required on or before the first 
day of October, 1899, to guard frogs and 
switches, applies to railroads organized after 
the act went into effect: Alberg v. Camp- 
bell Lumber Co., 66 Wash. 84, 119 Pac. 6. 

It also applies to a logging road of a mill 
company used in getting out logs to the 
mill, and not engaged in public service as 


§ 8687-1. Full Train Crews. 


a common carrier: Alberg v. Campbell Lum- 
ber Co., 66 Wash. 84, 119 Pac. 6. 


§ 8683. 


This section does not limit the right of 
action to injuries from which death results, 
the object being only to extend the liability 
to actions for wrongful death: Alberg v. 
Campbell Lumber Co., 66 Wash. 84, 119 
Pac. 6. 


It shall be unlawful for any person, corporation, company, or officer of 
court operating any railroad or railway, or part of any railroad or railway, 
in the state of Washington, and engaged, as a common carrier, in the trans- 
portation of freight or passengers, to operate over its road or any part 
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thereof, or suffer or permit to be run over its road outside of the yard limits 
any passenger, mail or express train consisting of four or more cars with less 
than a full passenger crew consisting of five men, to wit: one engineer, one 
fireman, one conductor, one brakeman and one flagman (said flagman to have 
had at least one year’s experience in train service) and none of the said crew 
shall be required or permitted to perform the duties of train baggagemen or 
express messenger while on the road. [L. 11, p. 650, § 1.] 


§ 8687-2. Six Men Crew—Exceptions. | 

It shall be unlawful for any person, corporation, company, or officer of 
court operating any railroad or railway, or part of any railroad or railway, 
in the state of Washington, and engaged, as a common carrier, in the trans- 
portation of freight or passengers, to operate over its road or any part 
thereof, or suffer or permit to be run over its road outside of the yard limits, 
any freight train consisting of twenty-five or more cars exclusive of engine 
and caboose, with less than a full train crew consisting of six men, to wit: 
one engineer, one fireman, one conductor, two brakemen and one flagman 
(said flagman to have had at least one year’s experience in train service): 
Provided, however, That light engine, without cars, shall have the following 
crew, to wit: one engineer, one fireman and one conductor. [L. II, p. 601, 


§ 2.] 


§ 8687-3. Separate Offenses. 

Each train or engine run in violation of section 8687-1 or 8687-2 shall con- 
stitute a separate offense: Provided, That nothing in this act shall be construed 
as applying in the case of disability of one or more of any train crew while 
out on the road between division terminals, wrecking trains, or to any line, 
or part of line, where not more than two trains are run in each twenty-four 
hours. [L. 11, p. 651, 8 3. 


§ 8687-4. Penalty —Fine. 

Any person, corporation, company, or officer of court operating any rail- 
road or railway, or part of any railroad or railway in the state of Washing- 
ton, and engaged, as a common carrier, in the transportation of freight or 
passengers, who shall violate any of the provisions of this act shall be guilty 
of a misdemeanor, and upon conviction thereof shall be fined not less than 
one hundred dollars ($100) nor more than five hundred dollars ($500) for 
each offense. [L. 11, p. 651, 8 4.] 


§ 8687-5. Duty of Commission. 
It shall be the duty of the railroad commission to enforce this act. 
[L. 11, p. 652, 8 5.] 


CHAPTER IV. 


TRANSPORTATION REGULATIONS, 
§§ 8691-8716. 
Repealed. See L. 11, p. 611, § 109. 
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CHAPTER VII. 
FENCES AND CROSSINGS, 


§ 8729. places as may be convenient: Huffman v. 
m This section, requiring railroads, where ee & Nav. Co., 57 Wash. 494, 107 
ary ‘hs mike, * zn eri Bs Bara W As to rule of construction determining 
sary crossings and gates, was impliedly 2 Pe eo —— see note 
repealed by the acts of 1903 and 1907, ™ m. St. Rep. 272. 

covering the same subject, section 8730 

which provided that the owner shall have 88 8733-8735. 

the right to put in gates for his use at such Repealed. See L. 13, p. 88, § 23. 


§ 8733-1. Grade Crossings—Definitions. 

The term ‘‘commission,’’ when used in this act, means the Public Service 
Commission of Washington. 

The term highway, when used in this act, includes all state and county 
roads, streets, alleys, avenues, boulevards, parkways, and other public places 
actually open and in use, or to be opened and used, for travel by the public. 

The term ‘‘railroad,’’ when used in this act, means every railroad, includ- 
ing interurban and suburban electric railroads, by whatsoever power oper- 
ated, for the public use in the conveyance of persons or property for hire, 
with all bridges, ferries, tunnels, equipment, switches, spurs, sidings, tracks, 
stations and terminal facilities of every kind, used, operated, controlled, man- 
aged, or owned by or in connection therewith. The said term shall also in- 
clude every logging and other industrial railway owned or operated primarily 
for the purpose of carrying the property of its owners or operators or of a 
limited class of persons, with all tracks, spurs and sidings used in connection 
therewith. The said term shall not include street railways operating within 
the limits of any incorporated city or town. 

The term ‘‘railroad company,“ when used in this act, includes every 
corporation, company, association, Joint stock association, partnership or 
person, its, their or his lessees, trustees or receivers appointed by any court 
whatsoever, owning, operating, controlling or managing any railroad, as 
that term is defined in this section. 

The term ‘‘over-crossing,’’ when used in this act, means any point 
or place where a highway crosses a railroad by passing above the same. 

The term ‘‘under-crossing,’’ when used in this act, means any point or 
place where a highway crosses a railroad by passing under the same. 

The term ‘‘over-crossing’’ or ‘‘under-crossing,’’ shall also mean any 
point or place where one railroad crosses another railroad not at grade. 

The term grade crossing, when used in this act, means any point 
or place where a railroad crosses a highway or a highway crosses a railroad 

or one railroad crosses another, at a common grade. [L. 13, p. 74, § 1.] 


§ 8733-2. Grade Crossing Prohibited. 

All railroads and extensions of railroads hereafter constructed shall 
cross existing railroads and highways by passing either over or under the 
same, when practicable, and shall in no instance cross any railroad or high- 
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way at grade without authority first being obtained from the commission to 
do so. All highways and extensions of highways hereafter laid out and 
constructed shall cross existing railroads by passing either over or under 
the same, when practicable, and shall in no instance cross any railroad at 
grade without authority first being obtained from the commission to do s0: 
Provided, That this section shall not be construed to prohibit a railroad 
company from constructing tracks at grade across other tracks owned or 
operated by it within established yard limits. In determining whether a 
separation of grades is practicable, the commission shall take into considera- 
tion the amount and character of travel on the railroad and on the highway; 
the grade and alignment of the railroad and the highway; the cost of separat- 
ing grades; the topography of the country, and all other circumstances and 
conditions naturally involved in such an inquiry. [L. 13, p. 75, § 2.] 


§ 8783-3. Petitions for New Crossings—Hearing—Notice—Damage. 
Whenever any: railroad company desires to cross any highway or rail- 
road at grade, it shall file a written petition with the commission setting 
forth the reasons why the crossing cannot be made either above or below 
grade, and whenever the county commissioners of any county, or the munic- 
pal authorities of any city or town, or the state officers authorized to lay 
out and construct state roads,.desire to lay out or extend any highway across 
any railroad at grade, they shall file a written petition with the commission, 
setting forth the reasons why the crossing cannot be made either above or 
below grade. Upon receiving such petition the commission shall imme- 
diately investigate the same, giving at least ten days’ notice to the railroad 
company or companies and the county or municipality affected thereby, of 
the time and place of such investigation, to the end that all parties interested 
may be present and be heard. If the highway involved is a state road, the 
state highway commissioner shall be notified of the time and place of hear- 
ing. The evidence introduced shall be reduced to writing and be filed by the 
commission. If the commission finds that it is not practicable to cross the 
railroad or highway either above or below grade, it shall make and file 8 
written order in the cause, granting the right and privilege to construct 8 
grade crossing. The commission, in its discretion, may provide in the order 
authorizing the construction of a grade crossing, or at any subsequent time. 
that the railroad company shall install and maintain proper signals, warn- 
ings, flagmen, interlocking devices, or other devices or means to secure the 
safety of the public and its employees. If upon investigation the commis- 
sion shall find that it is impracticable to construct an over-crossing or under- 
crossing on the established or proposed highway, and shall find that by 
deflecting the established or proposed highway a practicable and feasible 
over-crossing or under-crossing or a safer grade crossing can be provided, it 
shall continue the hearing on the petition and hold a supplemental hearing 
thereon. At least ten days’ notice of the time and place of such supple 
mental hearing shall be given to all land owners that may be affected by the 
proposed change in location of the highway. At such supplemental hearing 
the commission shall inquire into the propriety, advisability and necessity ° 


952 


RAILROADS AND PUBLIC UTILITIES. §§ 8733-3, 8733-4 


changing and deflecting the highway as proposed for the purpose of securing 
an over-crossing, under-crossing, or safer grade crossing. If the proposed 
change in route of the highway involves the abandonment and vacation of a 
portion of an established highway, the owners of land contiguous to the por- 
tion of the highway to be vacated and abandoned shall, in like manner, be 
notified of the time and place of the supplemental hearing. At the conclu- 
sion of the hearing on the petition, the commission shall make and file its 
findings of fact in writing concerning the matters inquired into, and shall 
determine the location of the crossing which may be constructed, and whether 
the same shall be an under-crossing, over-crossing, or grade crossing, and 
shall determine whether or not any proposed change in the route of an exist- 
ing highway, or the abandonment of a portion thereof is advisable or neces- 
sary to secure an over-crossing, under-crossing, or safer grade crossing. If 
the commission shall find and determine that a change in route of an exist- 
ing highway, or abandonment and vacation of a portion thereof is necessary 
or advisable, it shall further find and determine what private lands, prop- 
erty, or property rights, if any, it is necessary to take, damage, or injuriously 
affect, for the purpose of laying out and constructing the highway along a 
new route, and what private lands, property or property rights, if any, will 
be affected by the proposed abandonment and vacation of a portion of an 
existing highway. The lands, property, and property rights found neces- 
sary to be taken, damaged, or affected shall be described in said findings with 
reasonable accuracy, and the right to take, damage or injuriously affect the 
same shall be acquired as hereinafter provided. In any action brought to 
acquire the right to take, damage, or injuriously affect any such lands, prop- 
erty, or property rights, the findings of the commission shall be conclusive 
as to the necessity for taking, damaging, or injuriously affecting the same. 
A copy of said findings shall be served upon all parties to the cause. [L. 13, 


p. 76, § 3.] 


§ 8733-4. Petitions for Change in Existing Crossings—Notice—Findings— 
Order. 

The mayor and city council, or other governing body of any city or 
town, or the county commissioners of any county within which any highway 
is crossed by any railroad, or any railroad company whose road is crossed by 
any highway, may file with the commission their or its petition in writing, 
alleging that the public safety requires an alteration in the method and man- 
ner of such crossing, and its approaches, the location of the highway or eross- 
ing, the closing or discontinuance of an existing highway crossing, and the 
diversion of travel thereon to another highway or crossing, or if not practi- 
cable to change such crossing from grade or to close and discontinue the same. 
the opening of an additional crossing for the partial diversion of travel and 
praying that the same may be ordered. Upon such petition being filed, the 
commission shall fix a time and place for hearing the petition and shall give 
not less than ten days’ notice thereof to the petitioner, the railroad company 
and the municipality or county in which the crossing is situate. If the high- 
way involved is a state highway, like notice shall be given to the state high- 
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way commissioner. If the change petitioned for requires that private lands, 
property, or property rights be taken, damaged, or injuriously affected to 
open up a new route for the highway, or requires that any portion of any 
existing highway be vacated and abandoned, ten days’ notice of the hearing 
shall be given to the owner or owners of the private lands, property, and prop- 
erty rights which it is necessary to take, damage or injuriously affect, and to 
the owner or owners of the private lands, property, or property rights that 
will be affected by the proposed vacation and abandonment of the existing 
highway. The commission shall also cause said notice of hearing to be pub- 
lished once in some newspaper of general circulation in the community 
where such crossing is situate, which publication shall appear at least two 
days prior to the date of hearing. At the time and place fixed in the notice, 
all persons and parties interested shall be entitled to be heard and introduce 
evidence. At the conclusion of the hearing the commission shall make and 
file its written findings of fact concerning the matters inquired into in like 
manner as provided in the preceding section for findings of fact upon petition 
for new crossings. The commission shall also enter its order based upon said 
findings of fact, which shall specify whether the highway shall continue at 
grade or whether it shall be changed to cross over or under the railroad or 
whether said highway shall be closed and travel thereon diverted to another 
channel, or any other change that the commission may find advisable or neces- 
sary. In case the order made requires that private lands, property, or 
property rights be taken, damaged, or injuriously affected, the right to take, 
damage, or injuriously affect the same shall be acquired as hereinafter pro- 
vided. 

Petition for the change in any existing grade crossing, or for the elimina- 
tion thereof, may be filed by the commission on its own motion, and proceed- 
ings thereon shall be the same as herein provided for the hearing and 
determination of a petition filed by a railroad company. [L. 13, p. 78, § 4.] 


§ 8733-5. Duty to Maintain Crossings. 

When a highway crosses a railroad by an over-crossing or under-cross- 
ing, the framework and abutments of the over-crossing or under-crossi0g, 8$ 
the case may be, shall be maintained and kept in repair by the railroad com- 
pany, and the roadway thereover or thereunder and approaches thereto shall 
be maintained and kept in repair by the county or municipality in which the 
same are situated, or if the highway is a state road, the roadway over or 
under the railroad shall be maintained and kept in repair as provided by law 
for the maintenance and repair of state roads: Provided, however, That this 
section shall not apply to over-crossings or under-crossings constructed prior 
to the passage of this act under special contracts between a railroad com- 
pany and any county, municipality, or the state, in which different provision 
is made for the maintenance and repair of the under-crossing or over- crossing. 
[L. 13, p. 79, 8 5.] 
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$ 8733-6. Apportionment of Cost of Crossings. 

Subd. A. Whenever, under the provisions of this act, new railroads are 
constructed across existing highways, or highway changes are made either for 
the purpose of avoiding grade crossings on such new railroads, or for the 
purpose of crossing at a safer and more accessible point than otherwise avail- 
able, the entire expense of crossing above or below the grade of the existing 
highway, or changing the route thereof, for the purpose mentioned in this 
subdivision, shall be paid by the railroad company. 


Subd. B. Whenever, under the provisions of this act, a new highway 
is constructed across a railroad, or an existing grade crossing is eliminated 
or changed, the entire expense of constructing an over-crossing, under- 
crossing, or safer grade crossing, as the case may be, shall be apportioned by 
the commission between the railroad, municipality or county affected, or if 
the highway is a state road, between the railroad and the state, as justice 
may require, regard being had for the benefits accruing to the railroad, 
municipality, county, or state by reason of the improvement. If the highway 
involved is a state road, the amount not apportioned to the railroad com- 
pany shall be paid as provided by law for constructing such state road. 
When an existing grade crossing is ordered eliminated by the construction of 
an over-crossing or under-crossing, the commission may in its discretion pay 
an amount not to exceed ten per cent of the cost thereof out of the appro- 
priation provided in this act, and in such cases the state auditor is hereby 
authorized and required upon the requisition of the commission, to draw 
warrants on the state treasury payable to the party designated by the com- 
mission for such amount, and the state treasurer is hereby authorized and 
required to pay such warrants on presentation. 


Subd. C. Whenever two or more lines of railroad owned or operated by 
different companies cross a highway, or each other, by an over-crossing, 
under-crossing or grade crossing required or permitted by this act or by an 
order of the commission, the portion of the expense of making such crossing 
not chargeable to any municipality, county, or to the state, shall be appor- 
tioned between said railroad companies by the commission unless said com- 
panies shall mutually agree upon an apportionment. If it becomes necessary 
for the commission to make an apportionment between the railroad com- 
panies, a hearing for that purpose shall be held, at least ten days’ notice of 
which shall be given. [L. 13, p. 80, 8 6.] 


§ 8733-7. Payment of Costs and Apportionment of Construction Work. 
In the construction of new railroads across existing highways, the rail- 
roads shall do or cause to be done all the work of constructing the crossings 
and road changes that may be required, and shall acquire and furnish what- 
ever property or easements may be necessary, and shall pay, as provided in 
the preceding section, the entire expense of such work including all com- 
pensation or damages for property or property rights taken, damaged or 
injuriously affected. In all other cases the construction work may be appor- 
tioned by the commission between the parties who may be required to con- 
tribute to the cost thereof as the parties may agree, or as the commission may 
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consider advisable. All work within the limits of railroad rights of way 
shall in every case be done by the railroad company owning or operating the 
same. The cost of acquiring additional lands, rights or easements to provide 
for the change of existing crossings shall, unless the parties otherwise agree, 
in the first instance be paid by the municipality or county within which the 
crossing 18 located; or in the case of a state road, shall be paid in the manner 
provided by law for paying the cost of acquiring lands, rights or easements 
for the construction of state roads. The expense accruing on account of 
property taken or damaged shall be divided and paid in the manner provided 
for dividing and paying other costs of construction. Upon the completion 
of the work and its approval by the commission, an accounting shall be had, 
and if it shall appear that any party has expended more than its proportion 
of the total cost, a settlement shall be forthwith made. If the parties shail 
be unable to agree upon a settlement, the commission shall arbitrate, adjust 
and settle the account after notice to the parties. In the event of failure and 
refusal of any party to pay its proportion of the expense, the sum with inter- 
est from the date of the settlement may be recovered in a civil action by the 
party entitled thereto. In cases where the commission has settled the account, 
the finding of the commission as to the amount due shall be conclusive in any 
civil action brought to recover the same if such finding has not been reviewed 
or appealed from as herein provided, and the time for review or appeal has 
expired. If any party shall review or appeal from any finding or order of 
the commission apportioning the cost between the parties liable therefor, 
the superior court or the supreme court, as the. case may be, shall cause judg- 
ment to be entered in such review proceedings for such sum or sums as may 
be found lawfully or justly due by one party to another. [L. 13, p. 81, §7.] 


§ 8733-8. Plans and Specifications—Proposals. 

Plans and specifications of changes in existing crossings proposed under 
this act, and an estimate of the expense thereof, shall be submitted to the com- 
mission for its approval before the commencement of the work. In case the 
work is to be done by contract, the proposals of the contractor shall be sub- 
mitted to the commission and if it shall determine that the bids are excesive 
it shall have power to require the submission of new proposals. [L. ’ly, 
p. 82, § 8.] 


§ 8733-9. Temporary Crossings. 

The commission, in its discretion, good cause appearing therefor, and 
upon such conditions as it may prescribe, shall have power, without notice oF 
hearing, to grant a permit to construct and maintain a temporary grade cros- 
ing for a period not exceeding six months, and may revoke such permit at 
any time: Provided, That nothing contained in this section shall be construed 
to prohibit the commission, after notice and investigation, from permitting 
the maintenance of a temporary grade crossing for a longer period than 8!* 
months. Any order granting, refusing to grant, or revoking a permit for 8 
temporary grade crossing shall not be reviewable. [L. 13, p. 83, § 9.] 
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§ 8733-10. Commission may Fix Time. 

The commission, in any order requiring work to be done, shall have power 
to fix the time within which the same shall be performed and completed: Pro- 
vided, That if any party having a duty to perform within a fixed time under 
any order of the commission shall make it appear to the commission that the 
order cannot reasonably be complied with within the time fixed by reason 
either of facts arising after the entry of the order or of facts existing prior to 
the entry thereof that were not presented, and with reasonable diligence could 
not have been sooner presented to the commission, such party shall be entitled 
to a reasonable extension of time within which to perform the work. An order 
of the commission refusing to grant an extension of time may be reviewed as 
provided for the review of other orders of the commission. [L. 13, p. 83, 
$ 10.) 


§ 8783-11. Practice and Procedure Before Commission. 

Modes of procedure under this act, unless herein otherwise provided, shall 
be as provided in the Public Service Commission law, being chapter 117, of 
the Laws of 1911 for procedure under that act. The commission is hereby 
given power to adopt rules to govern its proceedings and to regulate the mode 
and manner of all investigations and hearings under this act. [L. 13, p. 83, 
$ 11.] | 

The reference in this section is to §§ 8626—1 to 8626-112 herein. 


§ 8738-12. Notices—Form and Manner of Service. 

All notices required to be served by this act shall be in writing, and shall 
briefly state the nature of the matter to be inquired into and investigated. 
Notices may be served in the manner provided by law for the service of sum- 
mons in civil cases, or by registered United States mail. When service is 
made by registered mail, the receipt of the receiving postoffice shall be suffi- 
cient proof of service. When, under the provisions of this act, it is necessary 
to serve notice of hearings before the commission on owners of private lands, 
property, or property rights, and such owners cannot be found, service may 
be made by publication in the manner provided by law for the publication of 
summons in civil actions, except that publication need be made but once each 
week for three consecutive weeks, and the hearing may be held at any time 
after the expiration of thirty days from the date of the first publication of 
the notice. [L. 13, p. 84, § 12.] 


§ 8733-13. Review and Appeal. 

Upon the petition of any party to a proceeding before the commission, 
any finding or findings, or order or orders of the commission, made under color 
of authority of this act, except as otherwise provided in section 8733-9, may 
be reviewed in the superior court of the county in which the crossing is located, 
and the reasonableness and lawfulness of such finding or findings, order or 
orders inquired into and determined, as provided in the Publie Service Com- 
mission law (chapter 117, Laws 1911) for the review of findings and orders 
made under that act. An appeal may be taken to the supreme court from the 
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judgment of the superior court in like manner as provided in said public ser- 
vice commission law for appeals to the supreme court. [L. 13, p. 84, § 13.] 
See note to § 8733-11. 


§ 8733-14. Erployment of Engineers and Other Employees. 

The commission may employ temporarily such experts, engineers, and 
inspectors as may be necessary to supervise changes in existing crossings 
undertaken under this act; the expense thereof shall be paid by the railroad 
upon the request and certificate of the commission, said expense to be included 
in the cost of the particular change of grade on account of which it is incurred, 
and apportioned as provided in this act. 

The commission may also employ such engineers and other persons as 
permanent emplovees as may be necessary to properly administer this act, 
and the expense thereof shall be paid out of the appropriation herein pro- 
vided. [L. 13, p. 85, § 14.] 


§ 8733-15. Eminent Domain. 

Whenever to carry out any work undertaken under this act it is neces- 
sary to take, damage, or injuriously affect any private lands, property, or 
property rights, the right so to take, damage, or injuriously affect the same 
may be acquired by condemnation as hereinafter provided. 


Subd. A. In cases where new railroads are constructed and laid out 
by railroad company authorized to exercise the power of eminent domain, the 
right to take, damage, or injuriously affect private lands, property, or prop- 
erty rights shall be acquired by the railroad company by a condemnation 
proceeding brought in its own name and prosecuted as provided by law for 
the exercise of the power of eminent domain by railroad companies, and the 
right of eminent domain is hereby conferred on railroad companies for the 
purpose of carrying out the requirements of this act or the requirements of 
any order of the commission. 


Subd. B. In cases where it is necessary to take, damage, or injuriously 
affect private lands, property, or property rights to permit the opening of 8 
new highway or highway crossing across a railroad, the mght to take, damage, 
or injuriously affect such lands, property, or property rights shall be act- 
quired by the municipality or county petitioning for such new crossing by 4 
condemnatio proceeding brought in the name of such municipality or county 
as provided by law for the exercise of the power of eminent domain by such 
municipality or county. If the highway involved be a state highway, then 
the right to take, damage, or injuriously affect private lands, property, oF 
property rights shall be acquired by a condemnation proceeding prosecuted 
under the laws relative to the exercise of the power of eminent domain in 
aid of such state road. 

Subd. C. In cases where the commission orders changes in existing 
crossings to secure an under-crossing, over-crossing, or safer grade crossing. 8nd 
it is necessary to take, damage, or injuriously affect private lands, property. or 
property rights to execute the work, the right to take, damage, or injurious!’ 
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affect such lands, property, or property rights shall be acquired in a condemna- 
tion proceeding prosecuted in the name of the state of Washington by the attor- 
ney general under the laws relating to the exercise of the power of eminent 
domain by cities of the first class for street and highway purposes: Provided, 
however, That in the cases mentioned in this subdivision the full value of 
any lands taken shall be awarded, together with damages, if any accruing to 
the remainder of the land not taken by reason of the severance of the part 
taken, but in computing the damages to the remainder, if any, the jury shall 
offset against such damages, if any, the special benefits, if any, accruing to 
such remainder by reason of the proposed improvement. The right of emi- 


nent domain for the purposes mentioned in this subdivision is hereby granted. 
[L. 13, p. 85, § 15.] - 


§ 8733-16. Illegal Crossings Enjoined or Abated as Nuisance. 

If an under-crossing, over-crossing, or grade crossing is constructed, main- 
tained, or operated, or is about to be constructed, operated, or maintained, in 
violation of the provisions of this act, or in violation of any order of the com- 
mission, such construction, operation, or maintenance may be enjoined, or may 
be abated, as provided by law for the abatement of nuisances. Suits to enjoin 
or abate may be brought by the attorney general, or by the prosecuting attor- 
ney of the county in which the unauthorized crossing is located. [L. 13, 
p. 86, § 16.] 


§ 8733-17. Mandamus. 

If any railroad company, county, municipality, or officers thereof, or 
other person, shall fail, neglect, or refuse to perform or discharge any duty 
required of it or them under this act or any order of the commission, the per- 
formance of such duty may be compelled by mandamus, or other appropriate 
proceeding, prosecuted by the attorney general upon the request of the com- 
mission. [L. 13, p. 87, § 17.] 


§ 8733-18. Penalty for Violation by Railroad. 

If any railroad company shall fail or neglect to obey, comply with, or 
carry out the requirements of this sct, or any order of the commission made 
under it, such company shall be liable to a penalty not to exceed five thou- 
sand dollars, such penalty to be recovered in a civil action brought in the 
name of the state of Washington by the attorney general. All penalties 
recovered shall be paid into the state treasury. [L. 13, p. 87, § 18.] 


§ 8733-19. Obstructions in Highways. 

Whenever, to carry out any work ordered under this act, it is necessary 
to erect and maintain posts, piers, or abutments in a highway, the right and 
authority to erect and maintain the same is hereby granted. IL. 13, p. 87, 
$ 19.) 


§ 8733-20. No New Right of Action Conferred. | 
Nothing contained in this act shall be construed as conferring a right of 
action for the abandonment or vacation of any existing highway or portion 
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thereof in cases where no right of action exists independent of this act. 
[L. 13, p. 87, § 20.] 


§ 8733-21. Act When not Operative. 

This act shall not be operative within the limits of cities authorized to 
frame their own charters, and it shall not be construed to apply to street 
railway lines operating in, on, through, along, over, or across any street, alley 
or other public place within the limits of any incorporated: city or town, ex- 
cept that no street-car line outside of cities authorized to frame their own 
charters shall cross a railroad at grade without express authority from the 


commission. [L. 13, p. 88, 8 21.] 
§ 8733-22. Constitutionality. 


If any section, subdivision, sentence, or clause of this act is for any 
reason held to be unconstitutional, such decision shall not affect the validity 


of the remaining portions of this act. 
§ 8736. 


Upon condemnation of a railroad cross- 
ing under this section, the court may, in 
view of the settled rule that the right can 
be limited and exercised in a stipulated 
manner, adjudge the public use subject to 
defendant’s right to use a logging road 
and upon condition that the petitioner shall 
construct and keep in repair an overhead 
crossing for the logging road: State ex rel. 
Union Lumber Co. v. Superior Court, 70 
Wash. 540, 127 Pac. 109. 

An adjudication of public use and neces- 
sity for condemning a railroad crossing, on 
condition that the petitioner construct and 
maintain an overhead crossing for the de- 
fendant’s logging road, is not objectionable, 
in that it is not accompanied by specifica- 
tions for the construction of a trestle and 
grade, since that can be left to the trial 
and the determination of damages to be 
paid under a particular and designated use, 
to be shown by plats and appropriate speci- 
fications: State ex rel. Union Lumber Co. v. 
Superior Court, 70 Wash. 540, 127 Pac. 109. 

An adjudication of a public use and neces- 
sity for condemning a railroad crossing is 
not objectionable in that the petitioner must 


[L. 13, p. 88, § 22.] 


acquire other lands in order to carry out 
the scheme for an overhead crossing: State 
ex rel. Union Lumber Co. v. Superior Court, 
70 Wash. 540, 127 Pac. 109. 


In condemning a railroad crossing on con- 
dition that the petitioner construct and keep 
in repair an overhead crossing for defend- 
ant’s logging road, the court may limit the 
damages to the right condemned and the 
manner in which it is sought to be exercised: 
State ex rel. Union Lumber Co. v. Superior 
Court, 70 Wash. 540, 227 Pac. 109. 

As to use enjoyed only by a limited num- 
ber, see note in 102 Am. St. Rep. 819. 


§ 8737. 
See notes to § 8670. 


§ 8738. 


A railroad company may make a change 
in its location in order to correct an erro! 
in engineering, where it was found tha! 
high water in a river did not admit of 8 
grade line upon the route as surveyed and 
adopted, both at common law and by virtue 
of this section: State ex rel. Sylvester “. 
Superior Court, 64 Wash. 594, 117 Pac. 48/. 


CHAPTER VIII. 
APPROPRIATION OF LANDS AND HIGHWAYS FOR CORPORATE PURPOSES. 


§ 8739. 


This section and section 8740, granting to 
railway corporations the right of eminent 
domain, do not authorize condemnation 
of land held in trust for the public as à 
city street, since the law must be construed 
to relate to private property only, in the 
absence of an express or implied authority 
to take public lands: State ex rel. Schade 
Brewing Co. v. Superior Court, 62 Wash. 
96, 113 Pac. 576. 


As to power to take property already 
devoted to a public use by a governmental 
or political agency, sce note in 37 L. B. A. 
N. S., 101. 


§ 8740. 

See notes to §§ 927, 8739. 

There is a sufficient showing of reason: 
able necessity for the condemnation of land 
for a new depot and terminal grounds «here 
it appears that the company’s present depot 
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is more than one mile from the business 
center of the city and inconvenient to 
atrons, that the present site is inadequate 
In size, and without sufficient trackage 
facilities to meet present necessities: State 
ex rel. Northern Pac. R. Co. v. Superior 
Court, 68 Wash. 397, 123 Pac. 529. 

The power conferred by this section, au- 
thorizing a railway company to condemn 
lands for depots, yards, terminals, etc., is 
a continuing power, not exhausted by its 
exercise in the first instance, and may be 
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resorted to to change the location of the 
depot; hence it is unnecessary, in condemn- 
ing a connection between a main line and 
new terminals in a city, that there be a 
resolution of the board of directors in any 
particular form, as required by sections 
8662 and 8668, relating to the construction 
of branch lines, those sections being in- 
applicable: State ex rel. Northern Pac. R. 
Co. v. Superior Court, 68 Wash. 397, 197 
Pac. 529. 


§ 8745 
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TITLE LXXI. 
REAL PROPERTY. 


CHAPTER II. 
DEEDS AND OTHER INSTRUMENTS AFFECTING REAL PROPERTY. 


§ 8745. 


An oral agreement by a real estate agent 
having land for sale that if the plaintiff 
would purchase the land from the owner he 
would resell it within nine months, or if 
failing to do so, would refund the purchase 

rice, is not an agreement for an interest 
in real estate within the statute of frauds: 
0 v. Ragley, 59 Wash. 52, 109 Pac. 

As to oral contracts to transfer interest 
in realty, see note in 3 L. R. A. 337. 


A deed made to defendants in compromise 
of a suit to quiet title, pursuant to agree- 
ment, and delivered to and retained by their 
attorney with their knowledge, is accepted 
by them: Cogswell v. Cogswell, 70 Wash. 
178, 126 Pac. 431. 

As to what constitutes delivery and ac- 
ceptance of deed, see note in 53 Am. St. 

Rep. 537. 


An oral lease entered into in May, 1904, 
for the cropping season of 1905, is void by 
reason of the statute of frauds: O’Connor 
v. Enos, 56 Wash, 448, 105 Pac. 1039. 

As to validity, under statute of frauds, 
of lease for more than one year, see note 
in 17 Am. St. Rep. 752. 

As to lease to commence at future time; 
what is lease for one year, see note to 10 
L. R. A. 726. 


Under this section, requiring all convey- 
ances of real estate to be by deed, and sec- 
tion 8746, requiring deeds to be acknowl- 
edged, and section 8802, providing that 
leases for any term not exceeding one year 
shall be valid without acknowledgment, an 
unacknowledged lease for one year with the 
privilege of renewal is void and unenforce- 
able: Anderson v. Frye & Bruhn, 69 Wash. 
89, 124 Pac. 499. 


An assignment of a lease is valid without 
acknowledgment under the laws of this 
state: American Sav. Bank & Trust Co. v. 
Mafridge, 60 Wash. 180, 110 Pac. 1015. 


An oral agreement abrogating a written 
contract for standing timber is void, as it 
involves an interest in land which must be in 
writing: Thill v. Johnston, 60 Wash. 393, 
111 Pac. 225. 

As to growing trees as within the meaning 
of land as the subject of sale under the 
statute of frauds, see notes in 9 Ann. Cas. 
192 and 18 Ann. Cas. 971. 


A deed absolute in form, but in trust for 
the grantors, is an express trust which can- 
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not be proved by parol evidence: Kinney v. 
McCall, 57 Wash. 545, 107 Pac. 385. 

Under this section an express trust in 
lands cannot be proved by parol testimony; 
and to give any standing in court, the trust 
must be ex maleficio: Pilcher v. Lotzgesell, 
57 Wash. 471, 107 Pac. 340. 

As to parol evidence to vary deed, see 
note in 11 Am. St. Rep. 844. 

It is competent to prove an express trist, 
under a deed reciting a nominal considera- 
tion, by a contemporaneous writing signed 
by the trustee acknowledging that he held 
the land in trust; and such writing need 
not be acknowledged pursuant to the statute 
of frauds: Holmes v. Holmes, 65 Wash. 572, 
Ann. Cas. 1913B, 1021, 38 L. R. A., N. S., 
645, 118 Pac. 733. 

As to proof of express trust by written 
declaration of trustee, see note in Ann. Cas. 
1913B, 1023. 

A conveyance to the grantor’s husband to 
retain title for a limited time, to be recon- 
veyed on request, creates an express trust 
which cannot be established by parol: 
Kalinowski v. MeNeny, 68 Wash. 681, 123 
Pac. 1074. . 

Payment of the consideration of an oral 
contract for an interest in land is not such 
a part performance as to take the case out 
of the operation of the statute of frauds: 
Thill v. Johnston, 60 Wash. 383, 111 Pac. 
225. : 

As to part payment as effecting a tak- 
ing a sale of land out of the statute, see 
note in 125 Am. St. Rep. 394. 

Possession does not take an oral sale of 
land out of the operation of the statute of 
frauds, where it was not referable to or in 
execution of the contract, but was without 
the consent of the vendor or after he had 
repudiated the sale or taken possession him- 
self: Blakely v. Sumner, 62 Wash. 206, 113 
Pac. 257. 

As to possession of one of several parcels 
of land as part performance sufficient to 
satisfy statute, see note in 8 Ann. Cas. 80. 

As to sufficiency of possession alone to 
take the contract out of the statute, see note 
in 8 L. R. A., N. S., 870. 

Permitting another to cut wood on the land 
is not the taking of such possession by the 
vendee as to take an oral sale out of the 


statute of frauds: Blakely v. Sumner, 62 


Wash. 206, 113 Pac. 257. 

A parol lease of a logging right of way 
for a longer period than one year will not 
be set aside at the instance of the landlord, 
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where the lessee took possession with the 
lessor’s consent, constructed a road at an 
expense of five thousand dollars, benefited 
the land by ditches, and purchased the 
lessor’s timber as an incident to procuring 
the right of way, as such course would be 
inequitable: Northcraft v. Blumauer, 53 
3 243, 132 Am. St. Rep. 1071, 101 Pac. 
71. 


Taking possession of land under an oral 
lease for the next season, plowing, cultivat- 
ing, and summer-fallowing the land, is such 
part performance as to take the same out 
of the operation of the statute of frauds: 
O’Connor v. Enos, 56 Wash. 448, 105 Pac. 
1039. 


An unacknowledged lease for a logging 
right of way, for a period of ten years, for 
a small annual rental, is taken out of the 
operation of the statute of frauds by part 
performance, where the lessee went into 
possession, built its road at a cost of forty 
thousand dollars, and complied with a con- 
temporaneous agreement (which was the 
consideration for the lease) by clearing the 
land and a stream, and building fences and 
a bridge, involving the expenditure of a 
large amount of money, and increasing the 
rental value of the land: Koschnitzky v. 
Hammond Lumber Co., 57 Wash. 320, 106 
Pac. 900. 


An unacknowledged lease for more than 
one year becomes binding upon the lessee so 
as to entitle the lessor to recover damages 
as upon a valid lease, where the lessor, in 
consideration of the agreement to pay rent 
for the full five year term, made improve- 
ments not beneficial to the estate, for the 
sole use and benefit of the lessee, who took 
possession and performed the lease for two 
years, during which time the lessor made 
further expenditures for the same purposes: 
Forrester v. Reliable Transfer Co., 59 Wash. 
86, Ann. Cas. 1912A, 1093, 109 Pac. 312. 

As to kind of possession necessary to take 
out of the statute a contract with reference 
to real estate, see note in 3 L. R. A., N. S., 
807. 


When an oral contract for the sale of 
standing timber to be cut immediately is 
1 it eannot be attacked as affecting 
an interest in lands, within the statute of 
frauds, since, if not valid as a sale of per- 
sonal property, it is valid as a license to 
enter and sever the timber: Bay View Land 
Co. v. Ferguson, 53 Wash. 323, 101 Pac. 
1093. 

As to effect of contract with respect to 
standing timber to pass title to same, see 
note in 6 L. R. A., N. S., 469. 


An oral agreement by a widow to allow 
her community interest in real estate to go 
under her husband’s will cannot be shown 
to divest her of her community interest, the 
statute requiring such conveyance to be by 
deed: Herrick v. Miller, 69 Wash. 456, 125 
Pac. 974. 
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§ 8746. 
See notes to § 8745. 


Where a deed of all standing and lying 
timber contained an agreement that the gran- 
tee shall have three years from and after 
its date within which to “remove the timber,” 
the grantee’s interest ceases as to all timber 
not removed after that date, which then re- 
verts to the grantor, since the intent of the 
parties controls the construction irrespective 
of distinctions, between the covenants and 
forfeitures or other technical questions: 
Allen & Nelson Mill Co. v. Vaughn, 57 Wash. 
163, 106 Pac. 622. 


Whether there was a contract for the sale 
of timber is for the jury, where the evidence 
was conflicting and one of the parties testi- 
fied to the making of the contract, after all 
other negotiations had failed, and it ap- 
peared that he gave a check for the amount 
to be paid, indorsed on the face “payment in 
full for all timber” on the tract in question, 
which check was cashed: Haines & Spencer v. 
Kelley, 57 Wash. 219, 106 Pac. 776. 


Under a deed of standing timber “to be 
cut and removed within two years from the 
date hereof” the grantee has no right to 
remove the timber after the expiration of 
the time fixed: Belcher v. Kleeb, 59 Wash. 
166, 109 Pac. 798. : 

As to time within which standing timber 
reserved in a conveyance must be removed, 
see note in 6 Ann. Cas. 249. 

As to rights of grantee under conveyance 
of timber not specifying time for removal, 
see note in 12 Ann. Cas. 918. 

As to right to cut and remove timber after 
expiration of time specified in contract of 
sale, see notes in 4 Ann. Cas. 1050 and 
12 Ann. Cas. 731. 


In a deed of land reserving all timber and 
right to enter for the purpose of removing 
the timber and the construction and main- 
tenance of a logging road thereon forever, 
the word “forever” will not be construed to 
refer only to the maintenance of the logging 
road because set off by commas with that 
clause, since punctuation is of little aid in 
construction, and the real value and essence 
of the reservation was the timber and right 
forever to remove it: Skamania Boom Co. v. 
Youmans, 64 Wash. 94, 116 Pac. 645. 

As to punctuation as affecting construc- 
tion of statutes, see note in 10 Ann. Cas. 
1083. 

As to grammatical construction of con- 
tracts, see note in 6 Ann. Cas. 55. 


Where a deed of a half interest in a black- 
smith-shop passed between father and son 
in consideration of a collateral contract for 
the payment to the grantor of six dollars 
per week, and the minds of the parties did 
not meet, one understanding that the money 
was to be paid for life, and the other only 
while the grantor worked in the shop, the 
deed and whole transaction should be set 
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aside: Murkowski v. Murkowski, 61 Wash. 
103, 112 Pac. 92. 

As to mutuality of obligation where one 
party’s obligation is not definite and certain, 
see note in 1 L. R. A., N. S., 445. 


Equity will afford relief by the cancella- 
tion of an option on the mistake of only one 
arty as to its meaning, where his manifest 
intent was to grant an option limited to one 
year for the purpose of perfecting title, the 
agreement as drawn failed to express the 
agreement intended, and after three years 
the title was not perfected and might never 
be, and the other party could be placed in 
his former position without working any in- 
justice: Murray v. Sanderson, 62 Wash. 477, 
114 Pac. 424. 

As to contract for option, see note in 21 
L. R. A. 129. 


Where the lien of a purchase money mort- 

e was lost through a mistake in register- 
ing the land under the Torrens act, a new 
mortgage given to revive the lien is not, in 
the ordinary sense, given for an antecedent 
debt, and may be treated in equity as rein- 
stating the lien of the original mortgage: 
Brace v. Superior Land Co., 65 Wash. 681, 
118 Pac. 910. 

As to right to reinstatement of mortgage 
released or discharged by mistake, see note 
in 26 L. R. A., N. S., 816. 

Fraud will not be inferred and a deed set 
aside for want of capacity, where it appears 
that the grantor, an aged inmate of a charity 
hospital, upon inheriting an estate of the 
value of twenty thousand dollars through the 
death of his son, suffered a general break- 
down and made voluntary conveyances of all 
the property to one heir to the exclusion of 
others, without any natural reason therefor, 
at a time when his mind was so weakened 
that he was peculiarly susceptible to influence, 
and he probably did not have sufficient in- 
telligence to understand the nature of the 
transaction: Hattie v. Potter, 54 Wash. 170, 
102 Pac. 1023. 

As to capacity to contract and therein 
of contracts between general contract capa- 
city and marriage capacity, see note in Ann. 
Cas. 1913B, 1238. 

A claim of fraud and duress in securing 
a deed from the plaintiff in a settlement is 
not established where there was evidence that 
she took the advice of counsel and executed 
the deed after being advised not to do so; 
that defendant’s threatened foreclosure of a 
mortgage placed her in no danger, and that 
she accepted the benefits accruing to her 
through the settlement and had not offered 
to return the same: Drew v. Bouffleur, 69 
Wash. 610, 125 Pac. 947. 

Fraud by the grantee, as ground for the 
cancellation of deeds, must be proved by 
clear and convincing evidence, and is not 
shown by the mere breach of the vendee’s 
contract to pay certain debte as part of the 
consideration, since the necessary precon- 
ceived intention not to perform is not estab- 
lished merely by subsequent failure to per- 
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form: Hewett v. Dole, 69 Wash. 163, 124 
Pac. 374. 


In an action to cancel deeds for fraud, 
under a complaint asking general relief, the 
plaintiff may be a Bai for partial 
failure of consideration although failing to 
establish the fraud: Hewett v. Dole, 69 
Wash. 163, 134 Pac. 374. 

As to right of grantor to cancellation of 
deed on ground of misrepresentation by 
grantee as to condition, value, etc., of prop- 
erty, see note in Ann. Cas. 1912A, 405. 

Where an addition contained twelve blocks 
numbered from 1 to 12 consecutively, each 
consisting of sixteen lots numbered from 1 to 
16, consecutively, a deed of lots 7 and 8 in 
said addition is not void for uncertainty, as 
between grantor and grantee, where the 
grantors owned no lots 7 and 8 in said addi- 
tion except in block 5, since the defect is 
latent and is explainable by extrinsic ervi- 
dence: Wetzler v. Nichols, 53 Wash. 285, 
132 Am. St. Rep. 1075, 101 Pae. 867. 

A deed of the “west half of the south of 
the southwest section twenty-two” is indef- 
nite and uncertain, and insufficient to show 
title to the north half of the southwest 
quarter of the southwest quarter of the See- 
tion: Brodsky v. Nelson, 57 Wash. 671, 107 
Pac. 840. 

As to effect of conveyance of part of tract 
of land acreage or fraction, see note in 2 
Ann. Cas. 918. 

A deed of the southwest quarter of a sec- 
tion is shown by the contemporaneous acts 
of the parties to have been executed by mis- 
take as to the description of the tract in- 
tended to be conveyed, where it appears that 
the government quarter corner on the west 
side of the section was originally located 
by mistake nearly twenty chains north of its 
proper location, that when the deal was made 
this fact was unknown to the purchaser, who 
refused to consummate the deal until all the 
corners were located by a survey, whereupon 
a deputy county surveyor, with the parties 
attending, located all the corners except the 
unknown quarter corner which could not be 
found, and which he re-established halfway 
between the north and south lines of the 
section, and that the deal was thereupon con- 
summated by the deed in question, and 8 
fence was built on the line established by 
the survey, and possession taken and main- 
tained by the parties for years in accordance 
with such survey and in ignorance of the true 
location of the quarter corner: Town ¥. 
Greed, 53 Wash. 350, 102 Pac. 239. 

As to reformation of instruments on the 
ground of mistake, see note in 65 Am. St. 
Rep. 484. 

Where grantors owned timber land beyond 
the granted land, and a sawmill to which 
the timber must be brought across the land 
conveyed, a reservation in the deed “except 
ing a strip of land thirty feet wide 
for road purposes,” must be reasonably eon: 
strued as for the benefit of the grantor. 
and the use of a portion of the strip for 4 
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logging road, retaining the right of ingress 
and egress to the grantees, is not incon- 
sistent with the terms of the exception 
clause, in view of the attendant facts and 
circumstances: Delano v. Luedinghaus, 70 
Wash. 573, 127 Pac. 197. 

As to effeet of uncertainty, in deed or 
contract of sale, of description of land ex- 
a or reserved, see note in 19 Ann. Cas. 


Under this section, the acknowledgment of 
a fully prepared mortgage which the mort- 
gagor inadvertently omitted to sign, and 
which contains the mortgagor’s name as 
grantor, is equivalent in law to a signing of 
it, or to the adoption of the entire instru- 
ment, including the name written thereon 
as grantor: American Sav. Bank & Trust Co. 
v. Helgensen, 64 Wash. 54, Ann. Cas. 1913A, 
390, 116 Pac. 837 (overruled on rehearing). 

Under this section, the acknowledgment of 
@ mortgage which the mortgagor inad- 
vertently omitted to sign, and her intention 
to sign, is not equivalent to, or a substitute 
for, an actual signing, which is required by 
the statute in order to pass title, nor can it 
be said that she intended to adopt as her 
signature her name written in the mortgage 
as the grantor (overruling, on rehearing, 64 
Wash. 54): American Savings Bank & Trust 
Co. v. Helgesen, 67 Wash. 572, Ann. Cas. 
1913A, 390, 122 Pac. 26. 

As to essentials to execution of deeds, see 
note in 13 L. R. A. 676. 

As to estoppel by grantor to deny proper 
execution, see note in 2 L. R. A. 530. 

Leaving a deed for the grantees with the 
notary who took the acknowledgment is a 
sufficient delivery to give the same priority 
over a judgment subsequently filed: Bender 
v. Ragan, 53 Wash. 521, 102 Pac. 427. 

As to what constitutes delivery of a deed, 
see note in 53 Am. St. Rep. 537. 

The delivery of a deed in favor of grand- 
children to the grandparents, at whose re- 
quest it was made, to be effective on the 
death of the grandparents, is in effect a 
delivery to the grandchildren: Simons v. 
Macomber, 60 Wash. 469, 111 Pac. 579. 

As to deed not to be delivered until after 
grantor’s death, see note in 54 L. R. A. 869. 

The procuring of a deed from a railroad 
company by a banker, who looked after the 
interests of the grantee, and made final pay- 
ment, is a sufficient delivery to the grantee, 
with acceptance and ratification by him, 
where he thereafter tried to obtain a state- 
ment from the banker and settle with him: 
Petticrew v. Greenshields, 61 Wash. 614, 
112 Pac. 749. 

As to the delivery of a deed to grantee 
subject te a future extrinsic condition, see 
note in 16 L. R. A., N. S., #1. 

As to validation of an undelivered deed by 
ratification or estoppel of grantor, see note 
in 9 L. R. A., N. S., 945. 

The eyidence is insufficient to show mental 
incapacity to execute a deed, where it ap- 
pears that the parties to the deed were 
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brothers, who had lived together as bachelors 
and accumulated considerable property held 
by them in common under an agreement that 
the first to die should execute a deed to the 
survivor to avoid a testamentary disposition 
of the property, that the deed was executed 
the day after the grantor was taken to a hos- 
pital suffering from an illness from which he 
died a month later, that three witnesses 
present at the time clearly established that 
he fully understood the nature of the busi- 
ness, and the only evidence to the contrary 
being that of nonexperts as to the grantor’s 
appearance during his stay at the hospital: 
Jackson v. Lamar, 58 Wash. 383, 108 Pac. 
946. 

As to opinion evidence as to mental 
capacity: of person to execute contract or 
deed, see note in 4 Ann. Cas. 888. 


The fact that a deed, absolute in form, 
was intended as a mortgage must be estab- 
lished by clear, satisfactory and convincing 
evidence, and is not shown where the grantor 
was indebted to the grantee, and conveyed 
to a trustee who had full power to sell for 
the amount of the debt, which was done, and 
no note or written evidence of the indebted- 
ness was given: Washington Safe Deposit & 
Trust Co. v. Lietzow, 59 Wash. 281, 109 Pac. 
1021. 

As to whether a deed, absolute on its face, 
but intended as a mortgage, conveys the 
legal title, see note in 11 L. R. A., N. S., 
209. 


An obligation to build a canal and furnish 
water for irrigation, together with a con- 
tract for stipulated damages in case of 
default, to be performed in the future, is 
secured by an absolute deed, intended as a 
mortgage, where the same was not dis- 
charged by the deed but was left subsisting, 
and the performance of the contract was 
prosecuted after the deed was given: Boyer 
v. Paine, 60 Wash. 56, 110 Pac. 682. 


Clear and convincing evidence is required 
to establish that an absolute deed was in- 
tended as a mortgage, even if there is a 
contemporaneous written agreement for a re- 
sale; and the same is insufficient, where the 
conveyance was made upon the grantee’s 
furnishing money to redeem the property 
from a mortgage foreclosure sale, the 
grantor was given a mere option to repur- 
chase, and remained in possession under an 
agreement to pay rent, especially where the 
option declared that it was the only con- 
tract, except the lease, existing between the 
parties, and there was no evidence that any 
debt was created: Kegley v. Skillman, 68 
Wash. 637, 123 Pac. 1081. 

As to right to foreclose, as an equitable 
mortgage, a deed intended as security for a 
debt, see note in 22 L. R. A., N. S., 572. 


CONSTRUCTION AND OPERATION.— 
The mortgagor’s after-acquired title inures 
to the benefit of the purchaser at the mort- 
gage foreclosure, although the then owners 
of the title were not made parties to the 
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foreclosure suit: Gough v. Center, 57 Wash. 
276, 106 Pac. 774. 


Where a creditor made at different times 
two conveyances in fraud of creditors, a re- 
turn of an execution nulla bona is prima 
facie evidence that there was no other prop- 
erty out of which to satisfy the debt, sub- 
jecting both conveyances to attack; and the 
burden is upon the defendants to show af- 
firmatively that the second conveyance, which 
was set aside, was sufficient to satisfy the 
debt, in order to sustain the first conveyance 
on the theory of solvency at that time: 
3 v. Wingard, 53 Wash. 560, 102 Pac. 

26. ` 

As to burden of proving insolvency, see 
note in 20 Am. St. Rep. 633. 


When an aged parent conveys all his prop- 
erty to a daughter to the exclusion of other 
heirs, without any consideration for his 
future support, the burden of proof is upon 
the grantee to show by clear and convincing 
evidence that it was fair and fully under- 
stood by the grantor: Hattie v. Potter, 54 
Wash. 170, 102 Pac. 1023. 

As to burden of proof as to fraud against 
creditors in transfer from husband to wife, 
see note in 56 L. R. A. 323. 


A deed and lease will not be set aside for 
fraud or mistake unless the evidence is clear 
and convincing: Johnson v. Conner, 48 
Wash. 431, 93 Pac. 914. 


Possession of a deed by the grantee raises 
a strong presumption of delivery, which is 
not overcome by the evidence of an extreme 
partisan, disappointed in not receiving & 
portion of the estate granted, who testified, 
seven years after the occurrence and several 
years after the death of both parties to the 
deed, that the grantor, who was on his death- 
bed at the time and had executed a deed to 
his brother, pursuant to a previous agree- 
ment, directed the notary to take care of the 
deed until he called for it, which he would 
do as soon as he got well, the notary having 
testified that the grantor executed the deed 
in order, as he stated, that his brother should 
have the estate in case of his death: Jackson 
v. Lamar, 58 Wash. 383, 108 Pac. 946. 


A deed is presumptively executed and de- 
livered on the date of its execution and 
acknowledgment: State v. Dana, 59 Wash. 
30, 109 Pac. 191. 


The presumption that a deed, properly ex- 
ecuted and in the possession of the grantees, 
was duly delivered, can only be overcome by 
clear and convineing proof; and such proof 
is not made where it. appears that the 
grantors voluntarily surrendered the granted 
premises to the grantees, entered upon prem- 
ises taken in exchange, and consumed per- 
sonal property received in exchange, and 

id an agent’s commission and long after 
the alleged fraud in securing possession of 
the deed from one of the grantors while in- 
toxicated: Anderson v. Woolley, 61 Wash. 
236, 112 Pac. 271. 


GENERAL STATUTES, 


As to presumption of delivery of deed, see 
notes in 12 L. R. A. 175 and 13 L. BRA 
677. 


Where a mortgagor deeds the mortgaged 
premises to the mortgagee, taking back 8 
lease with an option to purchase the property 
at the end of the term, the notes and mort- 
gage being conceled, there is no presumption 
that the deed was intended as a mortgage, 
but clear and convincing evidence is required 
to overthrow the presumption that the writ- 
ten instruments are what they purport to be: 
Johnson v. National Bank of Commerce, 65 
Wash. 261, 118 Pac. 21. 


Where property was purchased in the name 
of a son, and the father built a house and 
lived on the property, the fact that the deed 
to the son was not recorded and was kept 
in the possession of the father until his death 
is not sufficient to overcome the presumption 
that the deed speaks its true intent and was 
not intended as a mortgage to secure ad- 
vances made by the son: Dempsey v. Demp- 
sey, 61 Wash. 632, 112 Pac. 755. 

As to undelivered deed as memorandum to 
satisfy statute of fraude, see note in 22 L. 
R. A. 273. 


EVIDENCE.— There is sufficient evidence 
to warrant the cancellation of a deed for in- 
capacity of the grantor, where it appears 
that he was a weak old man, eighty-e:ght 
years of age, incoherent in his talk, with de- 
lusions that his son and others were trying 
to poison him, and a physician testified that 
he was totally incompetent to transact busi- 
ness, and he had sold the land worth three 
thousand dollars for twelve hundred and 
fifty dollars: Castle v. Dole, 54 Wash. 589, 
103 Pae. 828. 

The evidence sustains the findings that 
deeds and leases executed by an aged couple 
to their nephews were void and without the 
assent of the parties, where it appears that 
the grantors were French Canadians, unable 
to read or write the English language and 
had little comprehension of English or of the 
difference between wills, deeds, and leases; 
that they set out with the intention to make 
a will in favor of two nephews for one-third 
interest in their lands, with a ten-year leas 
in their favor; but upon deciding to will one 
half to their daughter and one-fourth to the 
nephews, and with that intent, upon the ad: 
vice of an attorney that the effect would be 
the same, they executed deeds for such In: 
terests, taking back life leases; and that 
upon learning of the consequence of the! 
acts, they repudiated the transaction 82 
refused to recognize the leases or accept ® 
division of the crops thereunder: Sanpere Y 
Sanpair, 57 Wash. 524, 107 Pac. 309. 

There is sufficient evidence of fraud en“ 
titling the grantor to a cancellation of his 
deed, where it appears that he was in:lucé 
to make a trade of his property for thirt?’ 
two lots represented to be in a city center 
and worth one hundred dollars a lot, when 
they were seven miles from the busines 
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center and not worth over a dollar a lot, that 
the deed was not to be delivered until he had 
received two thousand dollars on a sale of 
twenty of the lots to a pretended purchaser, 
who paid fifty dollars without any intention 
of completing the purchase, and that deliv- 
ery of the deed was wrongfully secured by 
the agent, who acted for both parties in 
the trade and was guilty of the frauds prac- 
ticed: Hoerling v. ry, 58 Wash. 426, 108 
Pac. 1090. 

As to presumptions of undue influence suffi- 
cient to warrant cancellation of deed, see 
note in 94 Am. St. Rep. 104. 

The evidence is sufficient to establish that 
a deed of certain blocks and lots in an up- 
land plat, which overlapped tide lands 
belonging to the state at the time the plat 
was filed, was intended to convey only the 
upland portion of the overlapping blocks and 
lots mentioned, which was the only legal por- 
tion of the plat when filed, where it appears 
that the grantor had also acquired title to 
the tide lands from the state, that the deed 
made no mention of the overlapping tide 
lands as designated in the state tide land 
plat, and excluded the grantor’s other lots 
and blocks of the upland plat which were 
wholly tide lands, that the tide land plat had 
been filed nine years, and the grantor and 
grantee testified that was the intention to 
convey only the uplands: Cook v. Hensler, 57 
Wash. 392, 107 Pac. 178. 

As to mistakes constituting grounds for 
canceling deeds, see note in 117 Am. St. Rep. 
228. 

Evidence contradicting a certified copy of 
the record of a deed, and showing that the 
grantors did not in fact execute and acknowl- 
edge the same, must be “clear, cogent and 
convincing”; and is insufficient where it 
merely appears that one of the grantors, on 
an improper eross- examination, could not say 
whether she executed the deed, and she did 
not deny that she had acknowledged it, hav- 
ing left everything to her attorney, and the 
attorney testified that the deed had been 
executed and delivered for the purpose of 
conveying the title: Thompson v. Schoner, 58 
Wash. 642, 109 Pac. 116. 

As to admissibility of parol evidence to 
show unauthorized alteration of written in- 
strument, see note in 12 Ann. Cas. 985. 

The evidence is insufficient to warrant the 
setting aside of a deed as fraudulent as to 
creditors, although the grantor was convert- 
ing his real property into money with fraud- 
ulent intent to avoid payment of a judgment 
in a pending suit, where it appears that the 
grantee, a cousin of the grantor, was also a 
creditor and took the conveyance in discharge 
of an antecedent indebtedness, and it was 
not shown that he had such knowledge of the 
pending suit or so participated in the 
grantor’s fraud as to cause him to lose the 
preference, the burden of proof to establish 
such notice being upon the plaintiff: Na- 
tional Survey Co. v. Udd, 65 Wash. 471, 118 
Pac. 347. 
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The forgery of a deed is sufficiently estab- 
lished where qualified experts compared the 
signatures with one proven to be genuine by 
a witness who saw the grantor sign, and were 
of the opinion that they were not written 
by the same person, and no attempt was 
made by the other pa:ties to disclose the 
circumstances or explain the absence of the 
original deed: O’Brien v. McKelvey, 66 
Wash. 18, 118 Pac. 885. 

As to forgery as a ground for cancellation 
of deed, see note in 92 Am. St. Rep. 272. 


The plaintiff cannot complain of the ad- 
mission of evidence of the intent of the 
grantor as to the lands sought to be con- 
veyed by a deed, where the complaint did 
not rely upon the description, but tendered 
an issue as to the intent, which was met by 
the answer: Cook v. Hensler, 57 Wash. 392, 
107 Pac. 178. 


A deed may be shown by parol to have 
been intended as a mortgage, but the evi- 
dence must be clear, cogent, and convincing: 
Dempsey v. Dempsey, 61 Wash. 632, 112 
Pac. 755. , 

As to when a deed absolute on its face 
cannot be construed as a mortgage, see note 
in 1 L. R. A. 240. 


A deed of the north half” of an irregular 
tract of land (a rectangle less a considerable 
triangle cut off the northeast corner) con- 
veys an equal half of the area of the tract, 
and is unambiguous; hence it is inadmissible 
to explain, by testimony of transactions and 
conversations prior to the execution of the 
deed, the intent of the parties to convey that 
part of the tract lying north of a line mid- 
way between its north and south lines: Rob- 
inson v. Taylor, 68 Wash. 351, 123 Pac. 444. 


A warranty deed of mortgaged premises to 
the mortgagee, a bank, by the mortgagor, 
who took back a lease with an option to 
purchase the property at the end of the term, 
is not shown by clear and convincing evi- 
dence, to have been intended as a mortgage, 
and findings to that effect are not suffieiently 
supported by testimony of the mortgagor 
that it was agreed that the deed should be the 
same as a mortgage in order to satisfy the 
bank examiner, that he gave a new note for 
the amount of the indebtedness at that 
time and that the property was worth twice 
the amount of the indebtedness, where his 
testimony was contradicted by the other wit- 
nesses, letters from the bank demanding in- 
terest” and the bank-books indicating that 
the matter had been carried as a loan instead 
of real estate were satisfactorily explained, 
and the trial court found that no new note 
was given, and after the burning of a mill 
on the property, the mortgagor abandoned 
the property after expiration of the option, 
giving no heed to the maturity of payments 
due to perfect title, or to notice from the 
bank that he could have a reasonable time to 
effect a sale of the property: Johnson v. 
National Bank of Commerce, 65 Wash. 261, 
118 Pac. 21. 
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In such a case the disparity between the 
amount of the indebtedness and the value of 
the property is not such as to lead to the 
conclusion that the deed was intended as 
security, where a number of experts testified 
that the property had no market value when 
the deed was given, the value being at that 


time less than the indebtedness, and the 


property was sold about nine years later in 

ood faith for sixteen thousand dollars, the 
indebtedness amounted to fifteen thousand 
dollars, although the trial court found, upon 
the testimony of other witnesses, a disparity 
of about eight thousand dollars at the time 
the deed was given, which had greatly in- 
creased by enhanced value of the real estate 
after a period of financial depression: John- 
son v. National Bank of Commerce, 65 Wash. 
261, 118 Pac. 21. 

Upon a conveyance of real estate to secure 
an antecedent debt, the grantee is not a 
bona fide purchaser: Brace v. Superior Land 
Co., 65 Wash. 681, 118 Pac. 910. 

As to right of creditor having knowledge 
of the insolvency to secure himself, see note 
in 34 Am. St. Rep. 396, and see note in 
10 L. R. A. 709. 

As to who are bona fide purchasers, see 
note in 31 L. R. A. 612. 

Where a contract for life support, in con- 
sideration of the conveyance of property, 
was not performed in a suitable manner as 
it should have been, the court may place the 
parties as nearly as possible in the position 
which they previously occupied, by canceling 
the conveyance upon payment of certain ex- 
penses incurred, taking into consideration 
the rental value of the property: Mordicott 
v. Caldwell, 68 Wash. 49, 122 Pac. 316. 

As to remedy of grantor in conveyance 
given to secure his support on breach of con- 
dition by grantee, see note in 12 Ann. Cas. 
899. 

Where a contract for annual passes in 
consideration of the conveyance of property 
has become illegal by reason of the commerce 
act of 1887, the contract has been substan- 
tially performed, and the property has 
greatly increased in value, a court of equity 
will not decree a rescission and restitution 
of the property, rescission resting upon dis- 
cretion and not absolute right: Cowley v. 
Northern Pac. R. Co., 68 Wash. 558, 41 L. 
R. A., N. S., 559, 123 Pac. 998. 

A deed of land by metes and bounds in- 
cluding calls “to the harbor limit” and 
“parallel to said harbor line,” which reserves 
a strip of land thirty feet wide off the north- 
east corner for a distance of one hundred 
and forty-eight and three-tenths feet for 
the purpose of a public road, must be taken 
to convey to the inner shore or high-water 
line, and not to the meander line, which was 
about one hundred feet distant where the 
water was from four to eight feet deep at 
high water, especially where the strip at 
high-water mark had been used as a roadway 
for several years prior to the execution of 
the deed, and was thereafter used by the 
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public continuously as a road for more than 
ten years prior to the commencement of the 
action: Brown v. Bremerton, 69 Wash. 4/4, 
125 Pac. 785. 


The fact that a common grantor in his 
last deed reserved a strip of land thirty feet 
wide along the meander line for a public 
road does not show that a like reservation 
in a deed of a contiguous tract made six 
years previously of thirty feet “along the 
shore line” was intended to mean along the 
meander line: Brown v. Bremerton, 69 Wash. 
474, 125 Pae. 785. 


Evidence examined and held to establish 
that part of the consideration for deeds was 
the assumption of — debts of the 
grantor: Hewett v. Dole, 69 Wash. 163, 
124 Pac. 374. 

Where a grantor conveyed “his one-half 
undivided interest” in four lots “and” two 
other lots, in which last two he held the 
whole title, without specifying whether he 
intended to convey the whole or only a half 
interest in the last two lots, the deed must 
be construed to convey only a half interest 
therein, as against a subsequent bona fide 

urchaser: Golden v. Pilchuck Tribe No. 42, 

mproved Order of Red Men, 71 Wash. 581, 
129 Pac. 93. 

A strict construction of a deed against 8 
grantor will not be indulged where the de- 
scription was not so ambiguous as to 
for extrinsic aid, and other rules did not 
fail, and where no possession was taken 
under the deed: Golden v. Pilchuck Tribe 
No. 42, Improved Order of Red Men, 71 
Wash. 581, 129 Pac. 93. 

Where a grantor of the northeast quarter 
of a section reserved the right to itself 
and assigns to pass over the lands for haul- 
ing timber products and transporting logs 
and timber, and at the time the deed was 
made, it also owned the northwest quarter 
of the section, from which it had sold the 
timber with right of removal within five 
years, the intent of the reservation was to 
preserve its right to remove its timber from 
the northwest quarter, and was for the 
benefit of the purchaser of the timber, to 
whom the right reserved could be assigned: 
Campbell Lumber Co. v. Deep River Logging 
Co., 71 Wash. 70, 127 Pac. 566. 


RELIEF AWARDED.—Whether an abso- 
lute deed was intended as a mortgage to 
secure a debt depends generally upon 
whether there was an existing indebtedness 
or liability which was still left subsisting 
and not discharged: Boyer v. Paine, 60 
Wash. 56, 110 Pac. 682. 

The dismissal, on the merits, of an action 
to cancel a deed has the effect of quieting 
the title of the defendants: Simmons “. 
Macomber, 60 Wash. 469, 111 Pac. 579. 

A deed made without fraud, while the 
grantor was under no disability or infirmity, 
in consideration of a collateral contract 
which was in no sense an integral part 0 
the deed, is not to be canceled for breach 
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of the contract, since enforcement of the 
contract should be sought at law: Murkowski 
v. Murkowski, 61 W 103, 112 Pac. 92. 


Where a father, after conveying a life 
estate, deeded the reversion in consideration 
of an agreement that the grantees should 
care for and educate his three infant chil- 
dren until they became eighteen years of 
age, and the grantee failed to care for the 
children, but allowed the life tenants to per- 
form the consideration and treat the land 
as their own for sixteen years, and then 
agreed to and participated in a different 
testamentary disposition of the property by 
the life tenants, they cannot claim a mutual 
mistake and want of consideration in agree- 
ing to such testamentary disposition because 
of representations by the life tenants to the 
effect that the first deed conveying a life 
estate was lost and that the life tenants had 
since acquired the fee simple title: Sim- 
— v. Macomber, 60 Wash. 469, 111 Pac. 
579. 

An action by judgment creditors to set 
aside a fraudulent conveyance cannot be 
maintained after the judgment has become 
dormant and the lien has expired: Seattle 
Brewing & Malting Co. v. Donofrio, 59 
Wash. 98, 109 Pac. 335. 

In an action to set aside a conveyance on 
the ground of fraud and duress, an answer 
alleging a voluntary sale upon full considera- 
tion without fraud or duress states a good 
defense: Mitchell v. Lidgerwood, 50 Wash. 
290, 97 Pac. 61. 
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In an action on a covenant of general 
warranty of publie lands, applied for by 
the grantor, but for which patent had not 
issued, it would be a good defense to the ac- 
tion if the grantee, knowing the conditions, 
upon consideration, agreed to perfect and 
complete the title, and the title failed 
through his neglect and default: Menasha 
Wooden Ware Go. v. Nelson, 53 Wash. 160, 
101 Pac. 720. 

A covenant against encumbrances protects 
against a building restriction in the chain 
of title of which the grantee had notice by 
record, as it covers known as well as un- 
known defects: Williams v. Hewitt, 57 
Wash. 62, 135 Am. St. Rep. 971, 106 Pac. 
496. 

A covenant of ownership in fee simple is 
one of seisin in praesenti, and is broken, if 
at all, when made: Wiek v. Rea, 54 Wash. 
424, 103 Pac. 462. 

Notice of an outstanding lease does not 
estop the grantee from recovering damages 
for breach of covenants against encum- 
brances: O’Connor v. Enos, 56 Wash. 448, 
105 Pac. 1039. 

The fact that grantees are estopped by 
their own acts to recover possession of the 
granted premises does not prevent recovery 
from the grantor of damages for breach of 
covenant against encumbrances by reason of 
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an unexpired lease: O’Connor v. Enos, 56 
Wash. 448, 105 Pac. 1039. 

In an action for breach of covenant 
against encumbrances, evidence of the loss 
of a sale of the property by reason of the 
encumbrance is inadmissible to show the di- 
minished value of the property: Williams 
v. Hewitt, 57 Wash. 62, 135 Am. St. Rep. 
971, 106 Pac. 496. 

In an action to quiet title, the plaintiff’s 
title is sufficiently shown by a warranty 
deed, without having deraigned her title, 
where the defendants claimed under a com- 
mon source through a void tax foreclosure 
naming the plaintiff as owner, and the 
validity of the plaintiff’s deed was not dis- 
puted, in view of this section, providing 
that a warranty deed shall be deemed an 
held a conveyance in fee simple: Darrin v. 
Humes, 60 Wash. 537, 111 Pac. 767. 

As to covenant of warranty, or against 
encumbrances, as binding covenantor to pay 
expenses of successfully defending against 
assault on title, see note in Ann. Cas. 1913B, 
873. 

The erection of a garage and storeroom 
on the street line of a lot is not a violation 
of a building restriction forbidding the 
erection of a “flat building or tenement 
house on said premises” or “any residence 
or other dwelling-house .... nearer to the 
street line” than certain specified dwellings 
on adjoining property, such restrictions be- 
ing construed strictly against the grantor 
and not extended beyond the clear meaning 
of the words used: Jones v. Williams, 56 


Wash. 588, 106 Pac. 166. 


There can be no forfeiture of land con- 
veyed by absolute deed without conditions, 
pursuant to a contract to erect thereon a 
manufacturing plant, where the only condi- 
tion precedent to the making of the convey- 
ance was the expenditure of five thousand 
dollars in preparing the ground, which was 
fulfilled, and the contract fixed no time for 
the completion of the plant, the construc- 
tion of which had simply been suspended and 
not abandoned, since the preliminary mat- 
ters were merged in the deed, which could 
not be set aside for breach of condition not 
expressed in it: Jones-Thompson Inv. Co. v. 
Cascade Steel Foundry Co., 59 Wash. 601, 
110 Pac. 417. 

Conditions subsequent in a deed do not 
affect the estate until they are broken: 
Aumiller v. Dash, 51 Wash. 520, 99 Pac. 
583. 

As to the right to make and enforce build- 
ing restrietions in deeds, see note in 21 Am. 
St. Rep. 494. 

The grant of land with the “appurte- 
nances” does not infer the grant of a right 
of way leading to the land over an exist- 
ing road, where there was no existing ease- 
ment: Malsch v. Waggoner, 62 Wash. 470, 
114 Pac. 446. 

As to the tendency of courts to deny the 


existence of an easement by implication, see 


note in 122 Am. St. Rep. 207. 
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The grant of a “right of way” fourteen 
feet wide, on condition that it shall be for- 
feited if the grantee erect any structure of 
any kind or fence or place any material or 
obstruction on said right of way other than 
the construction and repair of walks, is not 
limited to a walk for footmen; and the same 
would not be forefeited by the placing 
thereon of forty or fifty loads of earth for 
making the same more accessible and con- 
venient for a driveway and which was not 
an obstruction, since forfeitures are to be 
strictly construed, and the violations of a 
condition must be willful and substantial 
and not merely technical: Central Christian 
a v. Lennon, 59 Wash. 125, 109 Pac. 

As to the elements of an easement, see 
note in 136 Am. St. Rep. 681. 

A deed conveying a determinable fee may 
embrace a fee upon condition, entitling the 
tenant, for the time being, to all the rights 
of a fee simple: Aumiller v. Dash, 51 Wash. 
520, 99 Pac. 583. 

As to the nature and creation of deter- 
minable fees, see note in 15 L. R. A. 231. 

A right of way deed releasing and for- 
ever quitclaiming a strip for railway pur- 
poses, to revert to the grantors if ceased to 
be used for such purposes, grants an ease- 
ment only, although some language in the 
granting and habendum clause is appropriate 
to convey the fee: Pacific Iron Works v. 
Bryant Lumber & Shingle Mill Co., 60 Wash. 
502, 111 Pac. 578. 

As to what is a right of way, see note in 
4 L. R. A. 275. 

A connected title from the government is 
not shown, where the patent was to the 
heirs of the original entryman, there ap- 
pearing to be two sons, and the title in 
question was derived from only one of them: 
Northern Pac. R. Co. v. Smith, 68 Wash. 
269, 122 Pac. 1057. 

Where a deed of land subject to mort- 
gage recited immediately after the descrip- 
tion “clear of all encumbrances except” the 
mortgage, only the equity of redemption sub- 
ject to the mortgage was granted; and a 
general warranty in the habendum clause, 
covenanting that the property is free of all 
encumbrances and that the grantor will 
warrant and defend the same against all 
lawful claims of all persons whomsoever, is 
qualified by the prior recital of the lien, and 
applies only to the estate granted and not 
to the lien: Schaad v. Robinson, 59 Wash. 
346, 109 Pac. 1072. 

As to provision in deed whereby grantee 
assumes existing mortgage as covenant run- 
ning with land, see note in 15 Ann. Cas. 
1055. 

As to construction and effect of absolute 
covenant in deed conveying property ex- 
.pressly subject to encumbrance, see note in 
15 Ann. Cas. 982. 

A building restriction in the chain of title, 
whereby the grantor in a warranty deed was 
prohibited from erecting certain kinds of 
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buildings after ten years or building within 
a certain distance of the street, constitutes 
a breach of a covenant against encum- 
brances; and a right of action accrues im- 
mediately before assertion of any right 
under the restriction: Williams v. Hewitt, 
57 Wash. 62, 135 Am. St. Rep. 971, 106 
Pac. 496. 

As to existence of restriction on use of 
land as breach of covenant against en- 
— see note in Ann. Cas. 1913B, 


Where one-half of the cost of a party- 
wall was secured by the party-wall agree- 
ment as a lien upon the lot, the same con- 
stitutes an encumbrance thereon and is a 
breach of covenant against encumbrances, 
notwithstanding the owner of the lot, upon 
3 of one-half of the cost, acquired 
a beneficial easement in the adjoining lot 
and party-wall; hence it is no defense in 
an action for breach of the covenant against 
encumbrances to allege that the plaintif 
had paid for the wall, constructed a build- 
ing thereon using the wall, and had derived 
benefits and advantages equal in value to 
the cost and expense incurred; and the de- 
fendant is not entitled to offset against the 
damages the value of the party-wall ease- 
ments acquired and used by the plaintiff: 
Hoffman v. Dickson, 65 Wash. 556, Ann. 
Cas. 1913B, 869, 39 L. R. A., N. S., 67, 118 
Pac. 737. 

As to covenant to maintain division fence 
as covenant running with land, see note in 
15 Ann. Cas. 57. 


The unexpired term of a valid lease, sub- 
sisting at the date of the execution of & 
deed, is an encumbrance and a breach of 
covenants of warranty, and entitles the 
grantee to damages: O’Connor v. Enos, 56 
Wash. 448, 105 Pac. 1039. 

As to existence of right to enter and take 
minerals, as breach of covenant against en- 
cumbrances, see note in Ann. Cas. 1912D, 
1140. 

As to existence of right of way, for water 
ditch across premises as breach of covenant 
against encumbrances, see note in Ann. Cas. 
1912D, 1119. See, also, 122 Am. St. Rep. 
860 and 3 L. R. A. 790. 

As to existing lease as encumbrance where 
grantee has notice, see note in 4 L. R. A, 
N. S., 313. 


An action for breach of covenants of war- 
ranty lies where the defendant had pren: 
ously sold the timber on the land to a tbird 
person, and the plaintiff was deceived and 
had no notice thereof, and did not know 
that the timber was being removed until it 
was gone; and it is no defense that the 
plaintiff was in possession as a bona fide 
purchaser with superior title, since the tres 
pass and taking of the timber were by au, 
thority of the defendant, the covenant of 
warranty being broken on the delivery 0 
the deed: Thomas v. West & Wheeler, 64 
Wash. 344, 116 Pac. 1074. 
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As to actions for breach of warranty, see 
note in 2 L. R. A. 834. 

Upon a breach of covenant of warranty 
against encumbrances by reason of an un- 
expired lease, the measure of damages is the 
rental value of the premises during the with- 
holding: O’Connor v. Enos, 56 Wash. 448, 
105 Pac. 1039. 

Upon a breach of covenant of warranty 
against encumbrances by reason of an un- 
expired lease, the grantee cannot recover the 
costs incurred in a prior action to recover 
possession, where the court held in that ac- 
tion that they were estopped by their own 
acts to maintain that action, such judgment 
being conclusive: O’Connor v. Enos, 56 Wash. 
448, 105 Pac. 1039. | 

It cannot be objected that damages for 
breach of covenant against encumbrances by 
reason of building restrictions are not sgus- 
ceptible of ascertainment with mathematical 
accuracy, the measure of damages being the 
diminished value of the land: Williams v. 
Hewitt, 57 Wash. 62, 135 Am. St. Rep. 971, 
106 Pac. 496. 

A covenant of warranty against encum- 
brances is one of indemnity and only nomi- 
nal damages can be recovered for a breach, 
where the plaintiff fails to allege either an 
eviction or a discharge of the encumbrances: 
International Dev. Co. v. Clemans, 59 Wash. 
398, 109 Pac. 1034. | 

Damages for a breach of a covenant 
against encumbrances and warranting the 


title against all “lawful” claims, cannot be 


recovered for attorney’s fees and expense 
incurred in successfully defending an action 
by third persons to foreclose a party-wall 
lien which was decreed to be inferior to the 
title conveyed by the deed of warranty: 
Hoffman v. Dickson, 65 Wash. 556, Ann. 
Cas. 1913B, 869, 39 L. R. A., N. S., 67, 118 
Pac. 737. 

As to measure of damages in action for 
breach of covenant against encumbrances, 
see note in 3 L. B. A. 791. 

As to attorneys' fees as damages, see note 
in 8 Am. St. Rep. 158. 

Where lots in a plat ineluded shore lands, 
which were afterward included in the state 
plat of the shore lands, the measure of 
damages for breach of covenant of quiet 
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enjoyment in the deed of the lots is the 
proportion of the purchase price paid to the 
state which the area overlapped by the state 
bore to the total area of the lots: 
„ v. Burke, 61 Wash. 203, 112 Pac. 

No actual eviction is necessary in order to 
recover damages for breach of a covenant 
of quiet enjoyment, where a decree awarded 
an undivided interest to a tenant in common 
and the grantor had assumed to sell the 
whole interest as a unit: Black v. Barto, 65 
— 502, Ann. Cas. 1913B, 846, 118 Pac. 

As to effect of covenant for quiet enjoy- 
ment, see note in 2 L. R. A. 334. 

As to measure of damages in action for 
breach of covenant for quiet enjoyment, 
see note in 53 Am. St. Rep. 120. 


§ 8749. 


A right of way deed releasing and forever 
quitclaiming a strip for railway purposes, to 
revert to the grantors if ceased to be used 
for such purposes, grants an easement only 
although some language in the granting and 
habendum clause is appropriate to convey 
the fee: Pacific Iron Works v. Bryant Lum- 
ber & Shingle Mill Co., 60 Wash. 502, 111 
Pac. 578. 

As to the use to which railroad right of 
way may be devoted as against owner of the 
fee, see note in 36 L. R. A., N. S., 512. 

As to distinction between conveyance of 
land and that of mere interest in land, see 
note in 29 L. R. A. 37. 


§ 8750. 


A mortgage to secure future advances is 
valid and takes precedence over laborers’ 
liens for services performed after the mort- 
gage is recorded: Heal v. Evans Creek Coal 
& Coke Co., 71 Wash. 225, 128 Pac. 211. 

As to the validity of mortgages to secure 
future advances, see note in 116 Am. St. 
Rep. 690. l 


§ 8751. 
See notes to § 5289, 


§ 8754. Acknowledgments, Who Authorized to Take. 


Acknowledgments of deeds, mortgages, and other instruments in writing 


may be taken, in this state, before a Judge of the supreme court, or the clerk 
thereof, or the deputy of such clerk, before a judge of the superior court in 
this state, or the clerk thereof, or the deputy of such clerk, or before a justice 
of the peace, or a county auditor, or the deputy of such auditor, or a qualified 
notary public, or any qualified United States commissioner appointed by 
any district court of the United States for the state of Washington. All deeds, 
mortgages, and other instruments in writing at any time heretofore acknowl- 
edged according to the provisions of this act are hereby declared legal and 
valid, in so far as such acknowledgment is concerned. [L. 13, p. 29, § 1.] 
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A written t of an interest in land— 
an easement for water-pipes—is valid with- 
out acknowledgment, as between the parties 
and subsequent purchasers with notice: Lit- 
tle v. Gibb, 57 Wash. 106 Pac. 491. 

As to physical conditions which will 
charge purchaser of servient estate with 
notico of easement, see note in 8 L. R. A. 
N. S., 418. 


§ 8756. 


The execution and delivery of a deed in 
blank authorizes the party to whom it was 
intrusted to fill in the name of a grantee 
and vests title in the grantee: Clemmons v. 
McGeer, 63 Wash. 446, 115 Pac. 1081. 

As to validity of deed to blank grantee, 
see note in Ann. Cas. 1912A, 538. 

As to the implied authority to fill in blank, 
see note in 38 L. R. A., N. 8., 423. 

Deeds and a bill of sale disposing of all 
the grantor’s property during his last illness, 
and in view of approaching death, will not 
be set aside at the suit of persons as to 
whom there was no more than a bare 
possibility of heirship, and there was only 
the most meager testimony of mental in- 
capacity on the part of the grantor, con- 
sisting principally of statements attributed 
to the physician that he was in a “dying 
condition,” witnesses testified to his com- 
petency, and the witnesses to the deed 
were not called: Spackman v. Webb, 63 
Wash. 5, 114 Pac. 877, 


§ 8759. 


This section applies to acknowledgments 
taken in this state: Forrester v. Reliable 
Transfer Co., 59 Wash. 86, Ann. Cas. 1912A, 
1093, 109 Pac. 312. 


§ 8760. 


The acknowledgment of instruments re- 
quired by statute to be acknowledged can- 
not be proved by parol, nor by any evi- 
dence other than the certificate of an 
officer authorized to take acknowledgments, 
written or annexed thereto; hence a lease 
oot acknowledged on its face cannot be 
reformed to show that it was in fact ac- 
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knowledged: Forrester v. Reliable Transfer 
Co., 59 Wash. 86, Ann. Cas. 1912A, 1093, 
109 Pac. 312. 

A mere denial that a grantor did not 
acknowledge a deed she had signed is 
outweighed by the fact that she went be- 
fore the notary for the purpose of ac- 
knowledging it, where there was other 
evidence that she actually acknowledged 
it: Drew v. Bouffleur, 69 Wash. 610, 125 
Pac. 947. 


§ 8765. 
See notes to § 8748. 


Under this section, and independently 
thereof, an after-acquired title inures to 
the benefit of the grantee, and this rule 
applies to titles acquired through mort- 
gage foreclosures: Gough v. Center, 57 
Wash. 276, 106 Pac. 774. 

As to inuring of after-acquired title to 
the benefit of grantee, see note in 2 L. B. 
A. 335. 

As to the effect of the covenant of war- 
ranty upon after-acquired title, see note in 
2 L. R. A. 335. 

As to the validity of mortgage of after- 
acquired title see note in 109 Am. St. Rep. 
524. See, also, note in 21 L. R. A., N. S, 
843. 


§ 8766. 


A deed from one spouse to another, re- 
citing a consideration of ten thousand dol- 
lars, which is not attacked, is presumed 
to be made to a bona fide purchaser for 
value: Shorett v. Signor, 58 Wash. 89, 107 
Pac. 1033. 

A deed from one member of the com- 
munity to another has the effect to make 
the land the separate property of the gran- 
tee, and this applies to a 1 right 
to purchase shore lands through the con- 
veyance of lots below high-water mark. 
where the community owned the upland. 
under section 6754, providing that a bona 
fide purchase of such lots from the upland 
owner gives the purchaser such preference 
right: Shorett v. Signor, 58 Wash. 89, 10/ 
Pac. 1033. 


CHAPTER III. 
RECORDING INSTRUMENTS. 


§ 8781. 


The title of an act to amend a section 
“concerning the recording of deeds and 
mortgages,” is broad enough to include a 
provision relating to the recording of as- 
signments of mortgages: Seattle National 
Bank v. Ally, 66 Wash. 610, 120 Pac. 94. 

The record of a deed of lots 7 and 8 in 
an addition without specifying the block is 
sufficient to put a subsequent purchaser on 
notice, where the grantors only owned lots 


7 and 8 in block 5 of the addition, and 
where an inquiry of the grantor or grantees 
would have disclosed that the grantees 
were claiming the lots under such deed: 
Wetzler v. Nichols, 53 Wash. 285, 132 Am. 
St. Rep. 1075, 101 Pac. 867. 

As to record of instrument out of line 
of title, as constructive notice, see note in 
18 Ann. Cas. 13. 


The grantee in a quitclaim deed, for 
value and without notice of a prior un- 
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recorded quitclaim deed, is a bona fide 
purchaser, within this section, providing 
that all deeds shall be recorded and shall 
then be valid against subsequent bona fide 
purchasers: McDougall v. Murray, 57 
— 16, 26 L. R. A., N. 8., 159, 106 Pac. 

As to priority between unrecorded con- 
veyances, and effect of recording convey- 
ance after subsequent conveyance is given, 
see note in Ann. Cas. 1912A, 194. 

As to right of purchaser of or from heir 
as against grantee in unrecorded convey- 
ance from ancestor, see note in Ann. Cas. 
1912B, 1289. 


As between real estate mortgages given 
as security for pre-existing debts, the one 
first executed and delivered takes priority, 
although the other was first recorded, a 
mortgagee for a pre-existing debt not be- 
ing a bona fide purchaser, within this sec- 
tion: McDonald & Co. v. Johns, 62 Wash. 
521, 33 L. R. A., N. S., 57, 114 Pac. 175. 


A purchase money mortgage does not, 
under our recording acts, take priority 
over others unless they concur in time or 
the priorities are controlled by contract or 
equities between the several mortgagees: 
„ v. Fish, 62 Wash. 564, 114 Pac. 

As to priority of purchase money mort- 
gage to dower right, see note in 4 L. R. A. 
607. 

Actual notice of an executory contract 
for the sale of real estate, recorded in the 
phage book, is not to be imported from 
the fact that one of the vendees had 
slashed about two acres of the tract, where 
he had subsequently abandoned the same; 
nor by the fact that the cattle of such 
vendee and of others ranged upon the prop- 
erty; nor by the fact that one of the 
vendees lived in a small house either on 
the property or in a county road, where 
such vendee did not assert any claim or 
right to possession in conversations with 
the bona fide purchasers: Bernard v. Ben- 
son, 58 Wash. 191, 137 Am. St. Rep. 1051, 
108 Pac. 439. 

Construing together the recording acts, 
executory contracts for the sale of real 
estate, while not expressly mentioned, are 
included within the meaning of the words 
“deeds, grants and transfers of real prop- 
erty,” and may be recorded, especially in 
view of the custom to record the same: 
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Bernard v. Benson, 58 Wash. 191, 137 Am. 
St. Rep. 1051, 108 Pac. 439. 

A purchaser without notice may rely on 
the record chain of title: Burr v. Dyer, 60 
Wash. 603, 111 Pac. 866. 

As to the effect of statutes requiring 
actual notice as equivalent to registration, 
see note in 13 L. R. A., N. S., 62. | 

The purchaser of real estate is charged 
with notice of a right of way by open and 
visible use of the easement, although the 
contract therefor was not recorded: Kali- 
nowski v. Jacobowski, 5 Wash. 359, 100 
Pac. 852. 

As to physical conditions which -will 
charge purchaser with notice of easement, 
see note in 8 L. R. A., N. S., 418. 

One taking a deed of land with notice 
that the grantor had no equitable interest 
therein, paying no present consideration, 
is not an innocent purchaser for value: 
Thompson-Spencer Co. v. Thompson, 61 
Wash. 547, 112 Pac. 655. 

The purchaser with notice of a party- 
wall agreement, from a former purchaser 
without notice, may claim the immunity 
of his vendor: Hawkes v. Hoffman, 56 
Wash. 120, 24 L. R. A., N. S., 1038, 105 
Pac. 156. | 

A bona fide purchaser from a bona fide 
purchaser is not affected by subsequent 
notice given to his vendor: Bernard v. 
Benson, 58 Wash. 191, 137 Am. St. Rep. 
1051, 108 Pac. 439. 

A purchaser of lots with actual notice of 
a lien thereon has the burden of proving 
that one of his predecessors in interest 
was a bona fide purchaser without notice, 
if he would free the lots of the lien: Biggs 
v. Hoffman, 60 Wash. 495, 111 Pac. 576. 

As to purchaser with notice, see note in 
29 L. R. A. 34. 


§ 8785. 


Under this section, requiring the county 
auditor to procure such “books for records 
as the business of the office requires,” and 
in view of the uniform custom to record 
instruments affecting the title to real 
property in Deed Records, and of personal 
property in Miscellaneous Records, the 
record of an executory contract for the 
sale of real estate in Miscellaneous Records 
does not import notice: Bernard v. Ben- 
son, 58 Wash. 191, 137 Am. St. Rep. 1051, 
108 Pac, 439. 


CHAPTER IV. 
SATISFACTION AND ASSIGNMENTS OF MORTGAGES. 


§ 8800. 


There is no law authorizing the record- 
ing of an assignment of a claim, and the 
record thereof is not constructive notice 
to the debtor: Dial v. Inland Logging Co., 
52 Wash. 81, 100 Pac. 157. 
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As to unauthorized record as notice, see 
note in 1 L. R. A. 192. 


Under this section and section 8781, pro- 
viding that all deeds, mortgages, and as- 
signments of mortgages shall be recorded 
and shall thereafter be valid as against 


$§ 8800, 8802 


bona fide purchasers, subsequent bona fide 
encumbrancers may rely upon an unau- 
thorized satisfaction by an original mort- 
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-gageo whose assignee had failed to record 


his assignment: Seattle National Bank v. 
Ally, 66 Wash. 610, 120 Pac. 94. 


CHAPTER V. 
LEASES. 


§ 8802. 
See notes to § 8745. 


Under this section, requiring leases for 
more than one year to be acknowledged, 
the acknowledgment which is essential to 
the validity of a lease is that of the 
lessor, although the statute does not so 
provide in terms; and a lease acknowl- 
edged only by the lessee is void: Forrester 
v. Reliable Transfer Co., 59 Wash. 86, Ann. 
Cas. 1912A, 1093, 109 Pac. 312. 

This section goes to the validity of the 
lease, and not to the prerequisites for re- 
cording it: Forrester v. Reliable Transfer 
Co., 59 Wash. 86, Ann. Cas. 1912A, 1093, 
109 Pac. 312. 

Where plaintiff erected a building under 
an agreement with defendant to lease the 
same for a period of five years, and de- 
fendant refused to take possession be- 
cause of a statute passed subsequently pre- 
venting its use for saloon purposes, the 
breach of contract is actionable, regardless 
of whether or not the relation of landlord 
and tenant was created; and the measure 
of damages is the difference between the 
rental value during the term and the rent 
specified in the contract: Oldfield v. Angles 
Brewing & Malting Co., 62 Wash. 260, Ann. 
Cas. 1912C, 1050, 35 L. R. A., N. S., 426, 
113 Pac. 630. 

Where premises leased by a husband 
alone were occupied by the husband and 
wife and rent paid for the full term, the 
wife is estopped, as a member of the com- 
munity, from disputing the title of the 
landlord, in an action for unlawful de- 
tainer, notwithstanding that the com- 
munity relation was not considered in 
making the lease and that she did not 
sign the lease: Monroe v. Stayt, 57 Wash. 
592, 30 L. R. A., N. S., 1102, 107 Pac. 517. 

As to estoppel against married woman 
by representations, silence and conduct, see 
note in 57 Am. St. Rep. 178. 

A contract whereby a party agrees to 
pay the assignee of a lease, for the use 
of the leased premises, a fixed sum monthly 
during the term of the lease in addition 
to the rent, signed by both parties, is on 
its face a mutual contract and enforceable: 
American Savings Bank & Trust Co. v. 
Mafridge, 60 Wash. 180, 110 Pac. 1015. 

The assignee of a lease is not entitled 
to the use of a cottage which was ex- 
pressly excepted in the assignment, in the 
absence of fraud, deceit or mutual mistake 
in reserving the cottage: Johnson v. Zu- 
feldt, 56 Wash. 5, 104 Pac. 1132. 


974 


A contract to transfer a lease by a good 
title is provisional where the assignee 
knows that the lease contains a clause pro- 
hibiting assignment without consent to the 
landlord: Merritt v. Lillybalde, 57 Wash. 
159, 106 Pac. 621. 

A written contract whereby a party de- 
siring to purchase a lease agreed to pay 
for the use of the premises, to the assignee 
of the lease, monthly during its term, a 
fixed sum in addition to the monthly rent 
which the original assignee is obliged to 
pay to the lessor, is in law an assignment 
of the lease: American Sav. Bank & Trust 
a Mafridge, 60 Wash. 180, 110 Pac. 
1015. 

Damages cannot be recovered by the 
assignees of a lease by reason of the as- 
signor’s breach of her agreement to procure 
the written consent of the landlord, where 
the assignees were not disturbed in their 
possession and the landlord waived a for- 
feiture of the lease by accepting rent from 
the assignee, after notice of the assign- 
ment: Batlew v. Dewalt, 56 Wash. 431, 
105 Pac. 1029. 

A landlord’s acceptance of rent from as- 
Signees of the lease, after notice of the 
assignment, waives the right to forfeit 
the lease for assignment without the land- 
lord’s consent, although receipt for the 
rent was given in the name of the original 
lessees: Batley v. Dewalt, 56 Wash. 431, 
105 Pac. 1029. 

As to effect of acceptance of rent from 
assignee as waiver by lessor of condition 
in lease against assigning, see note in 47 
Am. St. Rep. 199. See, also, note in Ann. 
Cas. 1913 A, 1202. 

After the landlord has given notice 
terminating a tenancy, whereby a bonus 
to the tenant attaches, he cannot revoke 
the notice upon the ground of his own mis- 
take, without the consent of the tenant: 
Wisner v. Richards, 62 Wash. 429, Ann. 
Cas. 1912D, 160, 113 Pac. 1090. 

Where a lease provides for a bonus to 
the tenant in case the landlord gives 
notice, terminating the term, tender of the 
bonus need not be given with the notice, 
and surrender of the premises without de- 
manding the bonus in advance does not 
waive the tenant’s right to recover the 
bonus: Wisner v. Richards, 62 Wash. 429, 
Ann. Cas. 1912D, 160, 113 Pac, 1090. 

A lease with option to purchase is shown 
to be abandoned and mutually surrendered, 
where on the insolvency of the lessee, its 
president acquired the lease bv assign- 
ment and removed the buildings, and in 
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an action by the lessors to enjoin the re- 
moval of the buildings, the assignee filed 
an answer disclaiming any interest in the 
lease, whereupon the lessors abandoned the 
suit, relying on the answer as a surrender, 
retook possession, and refused subsequent 
tenders of rent: Sandberg v. Light, 55 
Wash. 189, 104 Pac. 205. 

An option to purchase, contained in a 
lease with renewal privileges, expires on 
any termination of the lease, without any 
express stipulation that time is of its es- 
sence, the continuance of the lease being 
essential to the option: Sandberg v. Light, 
55 Wash. 189, 104 Pac. 205. 

As to validity of option to purchase by 
stipulation in lease, see note in 15 Ann. 
Cas. 380. 

As to right of assignee of lease to en- 
force option to purchase, see note in 5 Ann. 
Cas. 914. 

The exercise of an option to terminate à 
lease by payment of a bonus presents no 
features of a forfeiture: Wisner v. Rich- 
ards, 62 Wash. 429, Ann. Cas, 1912D, 160, 
113 Pac. 1090. 

Where a lease of a room for a restaurant, 
in a hotel building, which had a front en- 
trance on the street, and a side entrance 
into the lobby of the hotel which was a 
convenience but not necessary to the bene- 
ficial use of the property, the side entrance 
is not an appurtenance and there is no 
implied easement rendering the landlord 
liable in damages for closing the same: 
Jemo v. Tourist Hotel Co., 55 Wash. 595, 
19 Ann. Cas. 1199, 30 L. B. A., N. S., 926, 
104 Pac. 820. 

The forfeiture of the lessees’ right to 
compensation for a building erected by 
them, under the terms of the lease, by 
reason of default in payments of rents and 
re-entry by the landlord, is not affected 
by the fact that an action for unlawful 
detainer is pending and undetermined, 
where it appears that the lessees admitted 
their purpose to pay no more rent and did 
nothing in the detainer action to tender 
rent, protect their interests, or prevent re- 
entry: Toellner v. McGinnis, 55 Wash. 430, 
24 L. R. A., N. S., 1082, 104 Pac. 641. 

A stipulation in a lease requiring a land- 
lord to pay the lessee for improvements, 
at the end of the term, is one for com- 
pensation, and the intent of the parties, 
construing the lease as a whole, determines 
whether the same is dependent upon the 
payment of rents, irrespective of the fact 
that the improvements have become part 
of the real estate: Toellner v. McGinnis, 
55 Wash. 430, 24 L. R. A., N. S., 1082, 104 
Pac. 641. 

Where a lease for a term of years, at a 
stipulated ground rent payable monthly 
with right of re-entry in case of default, 

rovides that the lessees shall erect a 
building which shall become the property 
of the lessors at the end of the term upon 
payment of a sum equal to two-thirds of 


975 


§ 8802 


its value, the covenant to pay rent and 
the covenant to pay for the building are 
mutual and dependent, and the lessee can- 
not, after abandonment or forfeiture for 
condition broken and re-entry, recover the 
value of the building or any part thereof: 
Toellner v. McGinnis, 55 Wash. 430, 24 
L. R. A., N. S., 1082, 104 Pac. 641. 

The fact that a lease, with right of re- 
entry for condition broken, contains no 
forfeiture clause, does not prevent a 
forfeiture of the lessees’ right to com- 
pensation for improvements, upon re-entry 
for nonpayment of rents, where the stipu- 
lation for rents and for compensation 
were mutual and dependent covenants: 
Toellner v. McGinnis, 55 Wash. 430, 24 
L. R. A., N. S., 1082, 104 Pac. 641. 

As to rights of landlord and tenant re- 
spectively as to fixtures, see notes in 5 
3 A. 150; 9 L. R. A. 700; 10 L. R. A. 

The owner of an office building, who 
had leased the basement to different ten- 
ants, approached by a flight of outside 
steps which were in reasonably safe con- 
dition, is not under obligation to protect 
them from the elements, and is not liable 
to a customer of one of the tenants who 
was injured by a fall caused by a thin 
coat of ice on the steps; since the land- 
lord is liable in such case only for general 
repairs and not for temporary obstruc- 
tions arising from natural causes such as 
the accumulation of ice and snow: Oerter 
v. Ziegler, 59 Wash. 421, 109 Pac. 1058. 

As to landlord’s obligation to have 
premises safe for tenant’s guests, see note 
in 34 L. R. A. 824. 

As to liability of landlord to stranger 
for injuries received from alleged bad con- 
dition of area way, see note in 26 L. R. A. 
198. 

A lessee, for one night only, for the 
purpose of giving a public entertainment, 
of a new state armory, constructed under 
laws providing for rigid supervision by 
state officials and experts employed by 
them, owes no duty to spectators to make 
an expert inspection of a balcony rail 
which was apparently safe, only reason- 
able, and not extraordinary, care being 
required: Greene v. Seattle Athletic Club, 
60 Wash. 300, 32 L. R. A., N. S., 713, 111 
Pac. 157. 

The owner of leased premises is not 
liable to one visiting an exhibition therein, 
for injuries caused by snow and ice on an 
outside stairway landing, where the ten- 
ant giving the exhibition was in exclusive 
possession and control of the premises, 
including the stairway, and when leased 
the premises were in safe condition and 
free from snow and ice: Spoar v. Spokane 
Turnverein, 64 Wash. 208, 116 Pac. 627. 

Damages need not be shown with pre- 
cision and accuracy, and a verdict for two 
hundred and fifty dollars for damages to 
leased premises, by reason of negligence 
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of the landlord in repairing a building, is 
not unsupported or based on conjecture, 
where the walls were injured and the 
place of business closed while tenants 
made repairs, at an expemse estimated 
by them at five or six hundred dollars: 
Jemo v. Tourist Hotel Co., 55 Wash. 595, 
19 Ann. Cas. 1199, 30 L. R. A., N. S., 926, 
104 Pac. 820. 

The entire rent is not forfeited by 
failure of the lessor to deliver all of the 
leased property at the time agreed upon, 
as it could only defeat a recovery of the 
rent pro tanto: McLeod v. Russell, 59 
Wash. 676, 110 Pac. 626. 

Default in the payment of rents, and 
re-entry by the landlord under process in 
an action for unlawful detainer, works a 
forfeiture of all right to rents subse- 
quently earned: Toellner v. McGinnis, 55 
Wash. 430, 24 L. R. A., N. S., 1082, 104 
Pac. 641. 

An entry made by a third person with 
the consent of the lessee does not amount 
to an eviction, avoiding the payment of 
rents, merely because the landlord also 
consented to the entry: McLeod v. Rus- 
sell, 59 Wash. 676, 110 Pac. 626. 

Where the plaintiff, being assignee of a 
lease, sold the same to defendant, and de- 
fendant’s corporation in possession after- 
ward went into the hands of a receiver, 
acceptance of the rent for two months 
from the receiver, and receipt of the key 
will not prevent the plaintiff from recover- 
ing from the defendant the balance due 
on the contract, where the evidence shows 
he did not intend to release the defend- 
ant: American Sav. Bank & Trust Co. v. 
Mafridge, 60 Wash. 180, 110 Pac. 1015. 

Upon a partial assignment of a lease, 
which contained no reference to the share 
of the rent which the assignee was to pay, 
the law implies an agreement to pay à 
proportional share only, according to the 
value of the respective interests, and upon 
payment of the entire rent by the as- 
signee, he is entitled to recover from the 
assignor the proportional part admitted 
by the pleadings to be chargeable to the 
interest of the assignor: Johnson v. Zu- 
feldt, 56 Wash. 5, 104 Pac. 1132. 

The assignee of a lease, after breach, 
and sale of the lease at his request to 
lessen the damages is liable for the rent 
to the time of the breach, and for the 
present value of the monthly payments 
due to the assignor in the future, at the 
legal rate of interest, less the sum for 
which the lease was sold: American Sav. 
Bank & Trust Co. v. Mafridge, 60 Wash. 
180, 110 Pac. 1015. 

The landlord’s consent to the assign- 
ment of a lease is not necessary to trans- 
fer title to the crop where there was no 
nonassignment clause in the lease, nor 
where the crop had been harvested and 
marketed by the assignees and the right 
of re-entry had been lost by nonaction of 
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the lessor: Cupples v. Level, 54 Wash. 299, 
23 L. R. A., N. 8., 519, 103 Pac. 430. 

A tenancy in common in & crop is 
created by a leage of land to be cropped 
under a contract for a specific division of 
the crop: Fuhrman v. Interior Warehouse 
Co., 64 Wash. 159, 37 L. R. A., N. S., 89, 
116 Pac. 666. 

As to croppers and cotenancy in crop, 
eee note in 98 Am. St. Rep. 953. 

The graveling of a leased right of way 
for a logging road that was to have been 
timbered is not such waste as to warrant a 
cancellation of the lease, where the rental 
value of the land was not impaired, drain- 
age ditches benefited the land in excess 
of the damage, and the lessee can be com- 
pelled to remove the gravel or respond in 
damages at the end of the term: North- 
craft v. Blumauer, 53 Wash. 243, 132 Am. 
St. Rep. 1071, 101 Pac. 871. 

A lessee, who created a building on the 
premises under a recorded lease giving 
her the right to remove it, cannot re- 
cover the alleged price of the building 
from the lessor on his sale of the premises 
to one having notice of the lease, since 
the building still belonged to the lessee 
who remained in possession with the right 
of removal: Morin v. Bremer, 61 Wash. 62, 
111 Pac. 1058. 

Where, by the terms of a lease, the 
premises were to be arranged by the les- 
sors for a cafe and kitchen, and the les- 
sees were 1 from making any 
other use of the same, the lessor cannot 
recover rent without complying with the 
lease, nor invoke the general rule that 
there is no implied warranty of the fit. 
ness of demised premises: Hardman Es- 
= v. McNair, 61 Wash. 74, 111 Pac. 

A lease providing that the lessor shall 
arrange the premises for a kitchen and 
cafe “as in its judgment shall be best,” 
and prohibiting the lessee from making 
other use of the same, does not make the 
lessor the sole judge of the fitness of the 
place to the extent of relieving it of all 
obligation to produce the results con- 
templated: Hardman Estate v. McNair, 61 
Wash. 75, 111 Pac. 1059. 

As to liability for rent as affected by 
fact that property cannot be devoted to 
use intended without alterations to con- 
form to police regulations, see note in 39 
L. R. A., N. 8., 350. 

The statement in a lease of a store- 
room that it was “for the purpose of con- 
ducting a bakery therein” is not a restric- 
tion which would prevent its use and oc- 
cupation for the purpose of selling gro- 
ceries, since the building was adapted 
thereto, and the use was not materially 
different from the bakery business: Noon 
v. Mironski, 58 Wash. 453, 108 Pae. 1069. 

Where the lessor of two blocks sub- 
leased the undivided one-half interest in 
one block and the easterly half of the 
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other block, and the sublease covenanted 
that the sublessee could conduct certain 
specified amusements on the east half of 
the block leased and that the lessor 
therein should not conduct any amusement 
on “said premises,” the sublease does not 
operate to restrain the lessor from con- 
ducting amusements on the west half of 
the block not included in the sublease: 
Looff v. Seattle Park Co., 59 Wash. 217, 
109 Pac. 806. 

In the absence of any restrictions in & 
lease, the premises may be used for any 
lawful purpose: Rockwell v. Eiler’s Music 
House, 67 Wash. 478, 39 L. R. A., N. S., 
894, 122 Pac. 12. 

Where an amusement company leased 
a portion of its premises, described as five 
certain lots, for the purpose of an amuse- 
ment park, the lessee agreeing to pay as 
rent a percentage of the gate receipts, 
and not to conduct any bathing establish - 
ment, cafe, restaurant or skating-rink on 
the leased premises, and for a time all the 

roperty was included within a common 
inclosure, and the lessor conducted a bath- 
ing establishment, cafe, and skating-rink 
on „property reserved and not mentioned 
in the lease, a clause in the lease that the 
whole of said “eight lots” shall be open 
to the public upon the payment of a gen- 
eral admission, is meaningless, and the 
covenants of the lease can refer only to 
the five lots described; hence the lessee 
has no right to control the admission to or 
the nature of amusements conducted on 
the lessor’s portion of the premises re- 
served from the lease, and an injunction 
will therefore not lie to close the lessor’s 
public entrances to the common inclosure 
and forbidding the lessor to call atten- 
tion to his free entrances to the grounds, 
the lessee’s remedy being to inclose his 
own portion of the premisés, or by suit to 
reform the lease, if it does not express the 
agreement of the parties: Looff v. Seattle 
Park Co., 70 Wash. 363, 126 Pac. 902. 

In such a case, the fact that for 
several years the only public entrance to 
the grounds was in charge of the lessee 
during the summer months while his 
amusement park was in operation, and 
that the lessor conducted no amusements 
on its property other than those pro- 
hibited to the lessee, does not aid the con- 
etruction of the writings, when their sub- 
ject matter does not cover the lessor’s 
reserved property, and where the subse- 
quent conduct of the parties may have 
been the result of independent agree- 
ments: Looff v. Seattle Park Co., 70 Wash. 
363, 126 Pae. 902. 

Where a lease of ground floor to be used 
for a theater entrance provided that the 
lessee may at his own expense install 
heat, water and light by such piping and 
wiring as may be necessary, the lessee is 
authorized to bore holes in the floor and 
connect with water-pipes by way of an 
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unoccupied basement, although the base- 
ment was expresely reserved to the lessor, 
where it appears that there was no other 
way to make the connections, which did 
not in any way interfere with the lessor’s 
reasonable use of the basement: Burns v. 
Dufresne, 67 Wash. 158, 121 Pac. 46. 

In an action by a lessor for damages 
by reason of the lessee’s abandonment of 
the premises, the lessor may recover gen- 
eral damages by reason of the violation 
of the terms of the lease and special 
damages to the premises committed by the 
lessee in making alterations; and hence 
cannot be required to make an election 
between the two causes of action: For- 
rester v. Reliable Transfer Co., 65 Wash. 
602, 118 Pac. 753. 

The adoption of local option prohibit- 
ing the sale of liquors in a town does 
not terminate a lease of premises used for 
a saloon, or relieve the lessee from the 
payment of rent, where the lease merely 
provided that the lessee may conduct a 
saloon on the premises in conformity to 
the ordinances of the town and the laws 
of the state then in force or thereafter en- 
acted, since it is merely permissive and 
not restrictive as to the uses to which the 
property may be put: Hayton v. Seattle 
Brewing & Malting Co., 66 Wash. 248, 
37 L. R. A., N. S., 432, 119 Pac. 739. 

As to rights of landlord and tenant 
inter se under lease of premises for saloon 
purposes where subsequently tenant is 
unable so to use premises, see note in 15 
Ann. Cas. 1103. And see note in 19 L. 
R. A., N. 8., 964. 

On the termination of the relation of 
landlord and tenant, the right to accrued 
rent is fixed by the terms of the lease, 
whether the termination was by re-entry 
or surrender, and whether the rent was 
payable in advance for a period beyond 
the time of the surrender, or already paid 
up in advance: Rockwell v. Eiler's Music 
House, 67 Wash. 478, 39 L. R. A., N. 8. 
894, 122 Pac. 12. 

Under a lease of a space to be used as 
a theater entrance, covenanting that the 
same shall not be assigned without the 
written consent of the lessor, and provid- 
ing that the portion of the premises not 
required for such purpose may be used 
by the lessee for any lawful purpose, the 
lessee may sublet such portions without 
the consent of the lessor, conditions 
against assignment and subletting being 
strictly construed: Burns v. Dufresne, 67 
Wash. 158, 121 Pac. 46. 

An injunction will not be granted at 
the suit of the owner against a sublease 
for the purpose of maintaining a cigar- 
store and saloon, on the theory that no 
saloon license can be granted without the 
owner's consent under section 6290, where 
the lease contained no restrictions, since 
plaintiff can withhold his consent and pre- 
vent the issuance of the saloon license, 
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and the sublessee is entitled to conduct any 
other lawful business on the premises: 
— v. Dufresne, 67 Wash. 158, 121 Pac. 

The acceptance by the lessor of rent 
after notice of the assignment is a waiver 
of the right to forfeit the lease on account 
of an oral assignment without written 
consent of the lessor, and estops the lat- 
ter from asserting the invalidity of the 
parol assignment: Field v. Copping, Ag- 
new & Scales, 65 Wash. 359, 36 L. R. A., 
N. S., 488, 118 Pac. 329. | 

The assignment of a lease, under an 
unqualified consent by the lessor, may re- 
assign the lease for the purpose of rid- 
ding herself of liability to the lessor for 
rent accruing thereafter, although she had 
agreed with the original lessee on accept- 
ing the assignment to perform all the 
covenants and obligations in the lease: 
Harvard Investment Co, v. Smith, 66 
Wash. 429, 119 Pac. 864. 

Where the landlord gave an unqualified 
consent to the assignment of a lease, the 
assignee is liable for rent only during 
occupancy, and upon reassigning the lease, 
there is no consideration for a reservation 
whereby the landlord consented to the 
reassignment on condition that the first 
assignee should remain bound for the 
rent; and hence all subsequent assignees 
are liable for rent only during occupancy: 
Harvard Investment Co. v. Smith, 66 
Wash. 429, 119 Pac. 864. 3 

Where defendant promised to execute 
a lease to plaintiffs on specified terms, 
provided defendant's wife would sign the 
lease, and plaintiffs paid six hundred dol- 
lars as one month’s rent, to be forfeited 
as liquidated damages if they failed to 
sign the lease, an allegation in plaintiffs’ 
complaint for damages that defendant’s 
wife did sign a lease but that defendant 
neglected and refused to deliver it, must 
be construed as implying that the lease 
so executed was such a lease as the plain- 
tiffs were ready to accept; and, on issue 
joined on such allegation, it appearing 
that plaintiffs refused to accept the lease 
signed and tendered, they are not entitled 
to recover as damages the six hundred 
dollars paid as rent, although evidence 
was Offered tending to show that the 
lease tendered was not such as was con- 
templated by the agreement, since such 
evidence was outside the issues: Michaels 
v. Levinson, 68 Wash. 364, 123 Pac. 520. 

The measure of the lessee’s damages for 
breach of covenant to erect a building 
being the diminished market rental value 
of the premises, the same may be re- 
covered under an allegation of general 
damages without pleading the same as 
special damages: Ingalls v. Beall, 68 
Wash. 247, 122 Pae. 1063. 

Upon breach of the landlord’s covenant 
to complete a building on the leased 
premises, the tenant cannot be required to 
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mitigate his damages by performing the 
covenant: Ingalls v. Beall, 68 Wash. 247, 
122 Pac. 1063. 


A tenant who leased part of a building, 
intending to use the same as a theater, 
cannot recover damages for breach of the 
lease in that the landlord “did not dis- 
close” that the building could not, under 
the ordinances of the city, be used for 
that purpose until an exit had been con- 
structed, where the lease provided that 
the tenant should, at his own expense, make 
all changes and improvements in the 
building, and it was not alleged that the 
landlord refused to permit him to con- 
struct the exit, and did not mislead him 
as to the ordinances, since one contract- 
ing in a city with reference to matters 
governed by police regulations is charged 
with notice of the ordinances: Rockwell 
v. Eilers Music House, 67 Wash. 478, 39 
L. R. A., N. S., 894, 122 Pac. 12. 


Under a lease of rooms to be sublet for 
furnished lodgings, the measure of dam- 
ages for breach of the lessor’s covenant 
to furnish heat is the difference between 
the value of the use of the rooms as fur- 
nished by the lessee and heated as con- 
templated by the contract, and the value 
of the use as in fact heated by the lessor: 
Purcell v, Warburton, 70 Wash. 129, 126 
Pac. 89. 

As to duty and liability of landlord of 


‘apartments as to heating, see note in 37 


L. R. A., N. S., 1213. 


In an action for breach of a covenant 
in a lease to furnish heat for rooms to be 
sublet for lodgings, evidence to show 
that lodgers suffered discomfort and ill- 
ness by reason of failure to properly heat 
the rooms is relevant, where proper in- 
structions on the measure of damages 
eliminated all elements of damages suf- 
fered by the lodgers: Purcell v. Warbur- 
ton, 70 Wash. 129, 126 Pac. 89. 


In such case, refusal to instruct that 
there could be no recovery if the rooms 
were kept as full as when properly heated 
is harmless: Purcell v. Warburton, 70 
Wash. 129, 126 Pac. 89. 

A finding that a lease was modified by 
an oral agreement to allow the lessee to 
pay rent to a third party, and to remain 
in possession without payment of rent 
pending the termination of litigation be- 
tween the lessor and the third party, 
will not be disturbed where the evidence 
is conflicting and the lessee was corrob- 
orated by the fact that the lessor con- 
tinuously refrained from demanding and 
collecting the rentals, which were paid to 
the third party, and that the litigation 
had not been finally determined: Oregon 
etc. R. Co. v. Elliott Bay Mill & Lumber 
Co., 70 Wash. 148, 126 Pac. 406. 

A lessee is liable for rent upon accept- 
ing a lease, although it did not go into 
possession or sign the lease: Starwich v. 
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Washington Cut Glass Co., 64 Wash. 42, 
Ann. Cas. 1913A, 262, 116 Pac. 459. 

As to binding effect on lessee of lease 
not signed by him, see note in Ann. Cas. 
1913A, 264. 

Where defendant agreed to lease prem- 
ises, provided his wife would sign the 
lease, he would not be liable for damages 
for failure to perform unless his wife exe- 
cuted a lease which the lessees were willing 
to accept: Michaels v. Levinson, 68 Wash. 
364, 123 Pac. 520. 

A lease for one year with the privilege 
of two years renewal at a rental satis- 
factory to both lessor and lessee is a 
‘single contract, calling for renewal at a 
reasonable rental, and not subject to the 
objection that the agreement for renewal 
was without consideration or unenforce- 
able: Anderson v. Frye & Bruhn, 69 Wash. 
89, 124 Pac. 499. 

The retaking of possession for default 
in the payment of rent does not waive 
the lessor’s right to the liquidated dam- 
ages stipulated for in the lease: Barrett 
v. Monro, 69 Wash. 229, 40 L. R. A. N. 
S., 763, 124 Pac. 369. 

A stipulation in a lease that a deposit 
of twelve hundred dollars made at the 
beginning of the term shall be held by 
the lessors to indemnify them against any 
loss or damage which they may sustain 
by reason of any violation of the terms 


of the lease on the part of the lessees, as. 


liquidated damages, is one for liquidated 
damages and not merely for security, and 
entitles the lessor to retain the whole de- 
posit, upon termination of the lease for 
nonpayment of rent, the actual damages 
from default being incapable of exact 
determination: Barrett v. Monro, 69 Wash. 
229, 40 L. R. A., N. S., 763, 124 Pac. 369. 
Upon a subletting for the full term, 
which is an assignment pro tanto, the 
landlord may acquire the interests of the 
subtenant without incurring any liability 
except for unpaid rent: Hockersmith v. 
Sullivan, 71 Wash. 244, 128 Pac. 222. 
Inasmuch as a lease granting quiet en- 
joyment does not insure against third 
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parties who are wrongdoers, the landlord 
is not hable for damages to the leasehold 
by reason of work done by a city in grad- 
ing a street: Hockersmith v. Sullivan, 71 


Wash. 244, 128 Pac. 222. 


Where the tenant aseumes the obliga- 
tion to repair the building, he cannot re- 
cover damages by reason of a leaky roof: 
Hockersmith v. Sullivan, 71 Wash. 244, 
128 Pac. 222. 

A tenant in possession who pays rent 
cannot claim that the landlord’s interfer- 
ence with his enjoyment during occupancy 
amounts to an eviction: Hockersmith v. 
Sullivan, 71 Wash. 244, 128 Pac. 222. 


§ 8803. 


A holding under oral agreement for the 
payment of a monthly rental is a tenancy 
from month to month, under this section, 
and may be terminated at the end of any 
month by giving the statutory notice: 
Oregon & Washington R. Co. v. Vulcan 
Iron Works, 57 Wash. 372, 106 Pae. 1120. 

An unacknowledged lease for a term 
exceeding one year being void, except as 
a lease from month to month, may be 
terminated by proper notice before the 
expiration of the year: Anderson v. Frye 
& Bruhn, 69 Wash. 89, 124 Pac. 499. 

An unacknowledged lease for more than 
one year creates a tenancy from month to 
month only: Hockersmith v. Sulivan, 71 
Wash. 244, 128 Pac. 222. 


§ 8805. 
See notes to § 204. 


This section, authorizing an action to 
recover reasonable rents from a tenant by 
sufferance, changes the common-law rule 
that such rent is not recoverable, and 
the action lies against one claiming an 
adverse title, where the possession was 
not adverse and hostile in the beginning, 
but was obtained under an express writ- 
ten contract: Sheppard v. Coeur d' Alene 
Lum. Co., 62 Wash. 12, Ann. Cas. 1912C, 
909, 112 Pac. 932, 


CHAPTER VI. 
REGISTRATION OF LAND TITLES. 


§§ 8809, 8823. 
See notes to § 8834. 


§ 8834. 


The superior court has no jurisdiction 
to try out conflicting titles and refuse 
the applicant a dismissal without preju- 
dice, in a special proceeding to register 
land titles under the Torrens act, this 
section having provided that the superior 
court shall dismiss the proceeding if 
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the title is not a proper one for registra- 
tion which dismissal may be without 
prejudice, and that the applicant may 
dismiss at any time on terms fixed by the 
court, and sections 8809 and 8823, pro- 
viding for the registration only of such 
titles as are found to be in the applicant, 
with admitted liens or outstanding inter- 
ests, and that the applicaut proceeds at 
his peril if there are hostile or conflict- 
ing interests: Krutz v. Dodge, 66 Wash. 
178, Ann. Cas. 1812C, 869, 118 Pac. 188. 
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§§ 8833—8857 


§ 8838. 
See notes to § 8852. 


§ 8852. 


The first mortgage registered takes 
priority over other instruments, although 
previously executed, under this section, 
the act of registration being expressly 
made the operative act to convey or affect 
the land: Brace v. Superior Land Co., 65 
Wash. 681, 118 Pac. 910. 


One cannot be a bona fide purchaser of 
land registered under the Torrens act un- 
til his conveyance is registered, although 
by sections 8838, 8857, it appears that the 
act was for the protection of bona fide 
purchasers of registered land: Brace v. 
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Superior Land Co., 65 Wash. 681, 118 Pae. 


A person who holds a prior mortgage of 
land registered under the Torrens act, 
and who failed to have his instrument 
registered because unwilling to pay the 
taxes necessary to obtain registration, is 
estopped by laches from asserting 4 
priority over one who paid the taxes to 
secure registration of a new mortgage, 
given to revive the lien of an earlier 
mortgage omitted from the memorial in 
the registration decree by mutual mistake 
of the parties: Brace v. Superior Land 
Co., 65 Wash. 681, 118 Pac. 910. 


§ 8857. 
See notes to § 8852. 
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SOLDIERS AND SAILORS. 88 8908, 8923 


TITLE LXXI. 
SOLDIERS AND SAILORS. 


CHAPTER I. 
SOLDIERS’ HOME. 


§ 8908. Who may be Admitted to—Regulations. 

All honorably discharged Union soldiers, Mexican war veterans, veterans 
of Washington Indian wars, sailors, marines, soldiers of the Spanish- 
American war, and also members of the state militia disabled while in the line 
of duty, may be admitted to the home provided for in the last preceding sec- 
tion of this chapter under such rules and regulations as may be adopted by 
the state board of control: Provided, Such applicants are bona fide citizens of 
the state, and honorably discharged soldiers, sailors, marines, soldiers of the 
Spanish-American war, who are married and living with their wives at the 
date of the passage of this act, and who have been actual bona fide residents 
of this state for a period of two years at the time of their application and who 
are indigent and unable to earn a support for themselves and their families, 
and the widows, who have not remarried, of such soldiers, sailors, marines, 
veterans of Washington Indian wars and soldiers of the Spanish-American 
war who are indigent and unable to earn a support for themselves, whose hus- 
bands were members of the State Soldiers’ Home, who reside within the cor- 
porate limits of Orting precinct adjoining said home and the Veterans’ Home 
at Port Orchard, may be admitted to said homes and be members of said homes 
to all intents and purposes, and subject to all rules and regulations of said 
homes, except the requirements of fatigue duty, and said married members 
aforesaid shall, through rules and regulations adopted by the state board of 
control, be supplied with medical attendance from the home dispensary, and 
rations from the home supplies not to exceed: seven dollars ($7) per month, 
and clothing not to exceed sixteen dollars ($16) per annum. [L. 11, p. 621, 


$ 1. 


CHAPTER III. 
PENSION FOR INDIAN WAR VETERANS. 


§ 8923. 

This section, granting pay for services 
performed by the Indian war veterans, is 
a gift in the nature of a pension, limited 
by its terms to the veteran in propria 
persona, and in case of his death pending 
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his application, payment cannot be made 
to his heir or personal representative, 
since no provision is made therefor: 
Whitaker v. Clausen, 57 Wash. 268, 106 
Pac. 745, 107 Pac. 832. 


§§ 8967-1—-8974-3 GENERAL STATUTES. 


TITLE LXXIII. 
STATE AND STATE BOARDS. 


7 CHAPTER III-A. 
STATE BOARD OF PARK COMMISSIONERS. 


§ 8967-1. Board—Of Whom Composed. 

A state board of park commissioners is hereby created to consist of the 
governor, state land commissioner, state auditor and state treasurer, and one 
other person to be appointed by the governor. [L. 13, p. 346, § 1.] 


§ 8967-2. Duties. 

Said state board of park commissioners shall have authority to receive 
and accept donations of lands for state park purposes and shall have the man- 
agement and control of all lands donated or acquired for state park purposes, 
and may from time to time recommend to the legislature the purchase or con- 
demnation of lands for state purposes. [L. 13, p. 346, § 2.] 


§ 8967-3. Compensation. 
i The members of said board shall serve without compensation, except 
necessary traveling expenses. [L. 13, p. 347, § 3.] 


CHAPTER V. 
STATE HUMANE BUREAU. 


§ 8974-1. Humane Bureau—Members. 

There is hereby created a bureau, which shall be known as the State 
Humane Bureau, which bureau shall consist of the governor, the superin- 
tendent of public instruction, the attorney general, and two members to 
be appointed by the governor. [L. 13, p. 312, § 1.] 


§ 8974-2. Duties of Bureau. 

It shall be the duty of said bureau to promote and aid in the enforce- 
ment of the laws for the prevention of wrongs to children, idiots, imbe- 
ciles and insane, feeble-minded and defective persons, and persons who 
by reason of age or for any other reason are helpless or unable to care for 
themselves; and to promote and aid in the enforcement of the laws for the 
prevention of cruelty to animals; to promote the organization of county 
and other local societies to aid such bureau in carrying out the provisions 
of this act, and to appoint local and state agents for that purpose; to 
aid such local societies and agents in carrying out the provisions of this 
act; and to promote the growth of education and sentiment favorable to 
the enforcement of the laws hereinabove enumerated. IL. 13, p. 312, § 2.] 


§ 8974-3. Annual Meeting. 
The said bureau shall hold an annual meeting on the second Monday 
in November in each year, at the state capitol, for the election of officers 
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and for the transaction of such other business as will aid in carrying out 
the provisions of this act. [L. 13, p. 312, § 3.] 


§ 8974-4. Reports. , 

Said bureau shall make and file, in the office of the secretary of state, 
on or before the first Monday in January of each year, a report of its pro- 
ceedings for the preceding year, with statistics showing the accomplish- 
ments of the bureau and its agents, and the county and local societies or- 
ganized under the advice and supervision of the bureau, together with 
such recommendation as the bureau may deem advisable for the further 
protection of incompetents, children and animals; which report shall be 
edited and published as are the reports of other state officers. [L. 13, p. 
312, § 4.) 


§ 8974-5. Officers of Bureau. 

The governor shall be president of said bureau, and said bureau may 
elect a secretary, prescribe his duties, not inconsistent with the provisions 
of this act, and fix his compensation; and may appoint and employ such 
other subordinate agents as it may deem advisable, define their duties and 
fix their compensation. [L. 13, p. 313, § ö.] 
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§§ 9043—9050-1 GENERAL STATUTES. 


TITLE LXXIV. 
STATE OFFICERS. 


CHAPTER VII. 
JUDGES OF THE SUPREME COURT. 


§ 9043. Time of Election—Terms. 

At the next general election, and at each biennial general election there 
after, there shall be elected three judges of the supreme court, to hold for the 
full term of six years, and until their successors are elected and qualified, 
commencing with the second Monday in January succeeding their election. 
[L. 11, p. 613, § 1.) 


§ 9043-1. Election to Fill Vacancy—Commencement of Term. 

A person elected judge of the supreme court to fill a vacancy for an uner- 
pired term shall not qualify for office until the second Monday in January 
succeeding his election. [L. 11, p. 614, § 2.] 


| CHAPTER VIII. 
JUDGES OF THE SUPERIOR COURTS. 


§ 9050-1. Additional Judges. 

Hereafter there shall be two judges of the superior court in and for 
Snohomish county; two judges in and for Yakima county; nine judges in and 
for King county; for the county of Lewis, one superior judge; for the counties 
of Pacific and Wahkiakum, one superior judge; for the counties of Cowlitz, 
Skamania and Klickitat, one superior judge; for the county of Clarke, one 
superior judge; and for the counties of Thurston and Mason, two superior 
judges. [L. 11, p. 134, § 1; L. 11, p. 332, § 1; L. 11, p. 375, § 1; L. II, 
p. 642, §§ 1, 2; L. 11, p. 644, 88 1, 2; L. 13, p. 47, § 1. 

Adapted from the acts cited. iii 


O an Se 


STREET AND ELECTRIC RAILWAYS, 


§ 9080 


TITLE LXXV. 
STREET AND ELECTRIC RAILWAYS. 


CHAPTER II. 
CORPORATE RIGHTS. 


§ 9080. 


Charters adopted by cities of the first 
class are subject to and controlled by gen- 
eral laws; and this section, authorizing, 
cities to grant franchises to street rail- 
roads and to prescribe the terms and con- 
ditions thereof, supersedes the city char- 
ter of Seattle, article 4, section 23, requir- 
ing such franchises to be sold at public 
auction to the highest bidder: Ewing v. 
Seattle, 55 Wash. 229, 104 Pae. 259. 


A city may not, in granting a franchise 
to a street railway company, divest itself 
of its governmental police power, the ex- 
ercise of which is necessary for the public 
welfare or safety: Tacoma v. Boutelle, 61 
Wash. 434, 112 Pac. 661. 
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An act entitled an act “relating to 
electric railways . . and the use of 
streets and roads thereby” is sufficiently 
comprehensive to embrace provisions re- 
lating to the granting of franchises there- 
for by the legislative authority of cities: 
8 v. Seattle, 55 Wash. 229, 104 Pac. 

59. 

This section authorizes the city, by 
clear and unmistakable language, to 
grant a franchise giving a street railway 
company the right to build a track on a 
trestle in a portion of the street, exclud- 
ing the public therefrom, upon condemna- 
tion of the abutter’s easements of access, 
light, and air, under section 9081: State 
ex rel. Ford v. Superior Court, 67 Wash. 
10, 120 Pac. 514. 


$$ 9086-1—9098 


GENERAL STATUTES. 


TITLE LXXVI. 
TAXATION. 


CHAPTER L 
STATE BOARD OF TAX COMMISSIONERS. 


§ 9086-1. 


County Assessors’ Annual Convention. 


For the purpose of instruction on the subject of taxation, the county 
assessors of the state shall meet with the state board of tax commissioners at 


the capital of the state on the third Monday of January of each year. 


Each 


assessor shall be paid by the county of his residence his actual expenses in 
attending said convention, upon presentation to the county auditor of proper 


CHAPTER II. 
DEFINITIONS AND EXEMPTIONS. 


vouchers. IL. 11, p. 46, § 1.] 
§ 9092. 

See notes to § 9134. 
§ 9093. 


The assessment of a leasehold fixed by 
the value of the lessee’s improvements, 
having no basis in law, will be set aside, 
notwithstanding it could not be reviewed 
for mere over-valuation: Metropolitan Bldg. 
Co. v. King County, 62 Wash. 409, Ann. 
Cas, 1912C, 943, 113 Pac. 1114. 


§ 9094. 


Under this section, requiring the assess- 
ment of leaseholds as personal property, 
the tax value of a fifty year lease from the 
state, the lessee’s buildings reverting at 
the end of the term, is the actual value 
of the term less rent reserved, to be de- 
termined by the present worth from year 
to year, considering also the term: Metro- 
age Bldg. Co. v. King County, 62 

ash. 409, Ann. Cas. 1912C, 943, 113 Pac. 
1114, 


§ 9098. Exemptions. 
All property described in this section, to the extent herein limited, shall 
be exempt from taxation, that is to say: 

First. All lands used exclusively for public burying grounds or cemeteries, 
all churches built and supported by donations whose seats are free to all, and 
the grounds whereon such churches are built, not exceeding one hundred and 
twenty feet by two hundred feet in quantity, together with a parsonage. The 
parsonage need not be on land contiguous to the church property if the total 
area exempted does not exceed the area above described: Provided, That such 
grounds are used wholly for church purposes and not otherwise. Also, all 
property of Young Men’s Christian Associations and Young Women’s Chris- 
tian Associations, or any exhibit deposited in the State Historical Society 
building, which shall be wholly used, or to the extent solely used, for the 
religious purposes of such association. 

Second. All property, whether real or personal, belonging exclusively to 
any school district, county, municipal corporation, the state or to the United 
States. 

Third. All fire engines and other implements used for the extinguishment 
of fires, with the building used exclusively for the safekeeping thereof, and for 
the meetings of fire companies, providing that such belongs to any town or fire 
company organized therein. 
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Fourth. All free public libraries, orphanages, orphan asylums, institutions 
for the reformation of fallen women, homes for the aged and infirm, and hos- 
pitals for the care of the sick, when such institutions are supported in whole or 
in part by the public donations or private charity, and all of the income and 
profits of such institutions are devoted, after paying the expenses thereof, to 
the purposes of such institutions, and the grounds, whenever such libraries, 
orphanages, institutions, homes and hospitals are built and when used exclu- 
sively and not otherwise for the purposes in this subdivision enumerated. In 
order to determine whether such libraries, orphanages, institutions, homes and 
hospitals are exempt from taxes, within the true intent of this chapter, the 
state board of health, the county and city authorities of the county and city 
wherein such institutions are respectively situated, shall have access to the 
books of such institutions, and the institution claiming exemption shall pro- 
vide by its articles of incorporation that the mayor of the city and the chair- 
man of the board of county commissioners wherein such institution is located 
shall be ex-officio trustees thereof, and shall be notified of each and every meet- 
ing thereof, and shall have the same powers as a trustee of such institution. 
And the superintendent or manager of the library, orphanage, institution, 
home or hospital claiming exemption from taxation under this chapter shall 
make oath before the assessor that the income and the receipts thereof, includ- 
ing donations to it, have been applied to the actual expenses of maintaining it, 
and to no other purpose. He shall also, under oath make annual report to the 
state board of health of its receipts and disbursements, specifying in detail the 
sources from which the receipts have been derived and the object to which 
disbursements have been applied, and shall furnish in the said report full 
and complete vital statistics for the use and information of the state board of 
health, who may publish the same in its annual report. 

Fifth. All fruit trees, except nursery stock and forest trees artificially 
grown. | 

Sixth. All ships, vessels and boats in actual construction and all materials 
especially designed and set apart for the construction of any such ship, vessel 
or boat in process of building within this state, shall be exempt from taxation. 

Seventh. The personal property of each head of a family or widow liable 
to assessment and taxation of which such individual is the actual and bona 
fide owner to an amount of three hundred dollars: Provided, That each per- 
son shall list all of his personal property for taxation and the county assessor 
shall deduct the amount of the exemption authorized by this section from the 
total amount of the assessment and assess the remainder. [L. 13, p. 351, § 1.) 


free to all, and the grounds on which 
such churches are built, not exceeding 
one hundred and twenty by two hundred 


This sectioh, exempting from general 
taxation all lands used exclusively for 
burying grounds or cemeteries, does not 


exempt such lands from assessments for 
local improvements: In re Sixth Avenue 
West, Seattle, 59 Wash. 41, Ann. Cas. 
1912A, 1049, 109 Pac. 1052. 

As to liability of cemetery to assess- 
ment for local improvements, see note in 
35 L. R. A., N. S., 36. 

A parsonage and lot, some distance and 
separated from the church lot, is not 
exempt from taxation, under this section, 
exempting from taxation all churches 
supported by donation in which seats are 
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feet in quantity, “together with the par- 
sonage thereon,” especially in view of 
the rule of strict construction of such ex- 
emptions: Foley v. Oberlin Congregational 
Church, 67 Wash. 280, 121 Pac. 65. 

As to what is included in exemption of 
religious institutions from taxation, see 
note in Ann. Cas. 1912A, 354. 

As to exemption of parsonage, see note 
in 39 L. R. A., N. S., 437. 

Under principles of public policy and 
constitution, article 7, section 2, and this 


$$ 9098—9112 


section, exempting state property from 
taxation, lands purchased by the state in 
the months of May and August, cannot 
be subjected to the taxes levied for that 
year, in view of the fact that the levy 
of the tax cannot be made until October, 
since the development of liability for 


GENERAL STATUTES. 


taxes was arrested the moment public 
ownership attached: State v. Snohomish 
County, 71 Wash. 320, 128 Pac. 667. 

As to property of the state as a subject 
of taxation, see note in 33 Am. St. Rep. 


CHAPTER IIT. 
LISTING AND ASSESSMENT OF PROPERTY. 


§ 9101. 


Where wheat was orally purchased in 
February, but the title did not pass un- 
til it was delivered on March 7th, and 
the purchaser’s manager, without looking 
up the dates, but knowing:that the wheat 
was delivered after that date, listed the 
same for taxation as of March Ist, after 
the assessor informed him that the vendor 
refused to pay, his error was a mistake 
of law, and not of fact, which a court of 
equity cannot relieve by restraining col- 
lection of the tax, in the absence of 
fraud or misrepresentation: Peacock Mill 
Co. v. Honeycutt, 55 Wash. 18, 103 Pac. 
1112. 


§ 9102. 


The failure of the assessor to assess 


money, on the erroneous advice of the 
attorney general who was mistaken as to 
the law, does not affect the validity of a 
tax upon other property: Doty Lumber & 
Shingle Co. v. Lewis County, 60 Wash. 
428, Ann. Cas. 1912B, 870, 111 Pac. 562. 


An assessor acts in a quasi-judicial ea- 
pacity, and it requires clear evidence to 
overcome the presumption that he acted 
in a proper manner in fixing valuations: 
Vancouver Water Works Co. v. Clarke 
County, 55 Wash. 112, 104 Pac. 180. 


The evidence of a mistake of fact in 
listing property for taxation must be 
clear, cogent, and convincing in order to 
overcome the presumption arising from 
the sworn detail sheet: Peacock Mill Co. 
v. Honeycutt, 55 Wash. 18, 103 Pac. 1112. 


§ 9112. Assessment at True Value—Definitions of. 
All property shall be assessed at not to exceed fifty per cent of its true 


and fair value in money. In determining the true and fair value of real or 
personal property, the assessor shall not adopt a lower or different standard 
of value because the same is to serve as a basis of taxation; nor shall he adopt 
as a criterion of value the price for which the said property would sell at 
auction, or at a forced sale, or in the aggregate with all the property in the 
town or district; but he shall value each article or description of property by 
itself, and at such sum or price as he believes the same to be fairly worth in 
money at the time such assessment is made. The true cash value of property 
shall be that value at which the property would be taken in payment of a just 
debt from a solvent debtor. In assessing any tract or lot of real property, the 
value of the land, exclusive of improvements, shall be determined; also, the 
value of all improvements and structures thereon, and the aggregate value of 
the property, including all structures and other improvements, excluding the 
value of crops growing on cultivated lands. In valuing any real property on 
which there is a coal or other mine, or stone or other quarry, the same shall 
be valued at such price es such property, including the mine or quarry, would 
sell at a fair, voluntary sale for cash. Taxable leasehold estates shall he 
valued at such a price as they would bring at a fair, voluntary sale for cash. 
[L. 13, p. 438, § 1.] 


Where the assessing officers have to be in excess of that amount, cannot 


adopted as a measure of value for assess- 
ments sixty per cent of the market value, 
and uniformly applied it, an assessment 
on a specificd tract, conclusively shown 
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be sustained by reference to this section, 
requiring all property to be assessed at 
its cash value: Savage v. Pierce County, 
68 Wash. 623, 123 Pac. 1088. 


TAXATION. 


§ 9113. 


The presumption being in favor of the 
regularity of tax proceedings, an assess- 
ment of two mining claims in solido in- 
stead of in parcels, as required by law, 
will not be found from the mere fact 
that the certificate of delinquency was 
for the total amount: Old Republic Min- 
ing Co. v. Ferry County, 69 Wash. 600, 
125 Pac. 1018. 


§ 9122. 


A dredger built in, and engaged for two 
years in government work in a county of 
this state, has its situs for taxation in 
this state, although its home port and 
ownership is in another state; and the 
fact that it was seaworthy and had suff- 
cient power to propel itself on the high 
seas does not bring it within the rule re- 
quiring vessels engaged in interstate 
traffic or sailing from one port to another 
to be assessed at their home ports or the 
domicile of her owners: North American 
Dredging Co. v. Taylor, 56 Wash. 565, 
29 L. R. A., N. 8., 105, 106 Pac. 162. 

The use of a dredger for indefinite 
periods in a harbor where it may be en- 
gaged in work impresses it with a local 
character, and the declared intention of 
its nonresident owners to remove it from 
the state as soon as its contract for work 
is completed, does not exempt it from 
taxation at the place where found: North 
American Dredging Co. v. Taylor, 56 
Wash. 565, 29 L. R. A., N. 8., 105, 106 
Pac. 162. 

As to situs of personal property for pur- 
poses of taxation, see notes in 62 Am. St. 
Rep. 448; 127 Am. St. Rep. 1092. 


§ 9134. 


Business property investment bonds 
held by a national bank are real estate, 
within the meaning of this section, where 
bonds, issued by a trust company in a 


8 9113—9141 


sum equal to the alleged value of a 
specified tract of land, each represented 
and conveyed to the holder one of the 
“units” in the land created by a deed of 
trust, under a scheme devised by the trust 
company to enable persons to invest emall 
amounts in high priced business property, 
the trust deed requiring the trust com- 
pany to pay over to the bondholders cer- 
tain profits and surplus dividends, to- 
gether with a share of the net income, 
and finally to sell the property and dis- 
tribute the proceeds among the bondhold- 
ers, the only interest in the land retained 
by the trust company being a prospective 
right to share in the net income and in 
the surplus in the ultimate sale price 
above the face value of the bonds; es- 
pecially in view of the presumption 


‘against a legislative intent to authorize 


double taxation impliedly prohibited by 
constitution, article 7, section 2, and in 
view of section 9092, defining real prop- 
erty for the purposes of taxation to in- 
clude all rights and privileges thereto 
oe or in any way appertaining: 
Dexter Horton National Bank v. Mc- 
Kenzie, 69 Wash. 314, 124 Pac. 915. 

In the absence of any showing, it will 
be presumed that a national bank legally 
acquired its real estate, the assessed value 
of which it seeks to have deducted from 
the assessed value of its capital stock: 
Dexter Horton National Bank v. Mc- 
Kenzie, 69 Wash. 314, 124 Pac. 915. 

The assessment of bank stock for the 
purposes of general taxation, under this 
section, is a property and not an excise 
tax, and hence is subject to the constitu- 
tional requirement that taxes be uniform 
and equal (overruling Pac. Nat. Bank v. 
Pierce County, 20 Wash. 675, 56 Pac. 936, 
and Ridpath v. Spokane County, 23 Wash. 
436, 63 Pac. 261): Spokane & Eastern 
Trust Co. v. Spokane County, 70 Wash. 
48, 126 Pac. 54. 

As to state taxation of national banks, 
see note in 69 Am, St. Rep, 38. 


CHAPTER IV. 
ASSESSMENT OF RAILROADS. 


§ 9141. 
See notes to § 8638. 


The law making it the duty of the tax 
commissioners to classify railroad prop- 
erty and superintend its assessments, in- 
structions sent out to all assessors fixing 
the assessment on different classes of rail- 
road track and rolling-stock will be pre- 
sumed to have been sent in conformity 
to the law, and are binding upon the 
county assessors; and a larger assessment 
by an assessor is void, notwithstanding 
he honestly endeavored to assess it at 
sixty per cent of its value, uniformly with 
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other property in the county: Great 
Northern R. Co. v. Snohomish County, 54 
Wash. 23, 102 Pac. 881. 

Where railway property is assessed 
upon a higher standard than other rail- 
way property and an unequal burden is 
placed upon it, the company is denied the 
guaranties of the constitution, and may 
object although the property was assessed 
at less than its actual value: State ex rel. 
Oregon R. & Nav. Co. v. Clausen, 63 
Wash. 535, 116 Pac. 7. 

As to the necessity that taxes be levied 
uniformly and equally, see note in 127 
Am. St. Rep. 1045. 


$8 9141—9183 


An arbitrary order of the state tax com- 
mission raising the valuation of railroad 
property from $19,500,000 to $27,529,771, 
cannot be sustained on appeal from the 
order, when the record on appeal does not 
show the introduction of any evidence or 
any inquiry by the commission such as is 
contemplated by this section since no 
presumptions can be indulged on a direct 
appeal from the finding: State ex rel. 
Oregon R. & Nav. Co. v. Clausen, 63 
Wash. 535, 116 Pac. 7. 


§ 9148. 


GENERAL STATUTES. 


as to the amount to be assessed against 
railroad tracks being binding upon county 
assessors, it is immaterial that the com- 
missioners viewed their powers as only 
advisory: Great Northern R. Co. v. 
0 County, 54 Wash. 23, 102 Pac. 


In the absence of fraud, the courts can- 
not review the discretion of the tax com- 
mission in determining the amount at 
which different classes of railroad track 
shall be assessed: Great Northern R. Co. 
v. Snohomish County, 54 Wash. 23, 102 
Pac. 881. 


A determination by the tax commission 


§ 9152. Assessments—Realty and Personalty. 

In making the assessments of the operating property of railroads, and in 
the apportionment of the values and the taxation thereof, as hereinbefore 
provided, all land occupied and claimed exclusively as the right of way for 
railroads, with all the tracks, and substructures and superstructures which 
support the same, together with all sidetracks, second tracks, turn-outs, station- 
houses, depots, roundhouses, machine-shops, or other buildings belonging to 
the road used in the operation thereof, without separating the same into land 
and improvements, shall be assessed and taxed as real property. And the 
rolling stock and other movable property belonging to any railroad company 
shall be considered as personal property and shall be assessed and taxed as 
such: Provided, That all of the operating property of street railroads shall be 
assessed and taxed as personal property. [L. 11, p. 62, § 1.] 


CHAPTER VI. 


ASSESSMENT OF TELEGRAPH AND TELEPHONE COMPANIES, ELECTRIC 
LIGHT LINES, ETC. 


not preclude it from resisting a tax on 
its federal franchise: Western Union Tel. 
Co. v. Lakin, 53 Wash, 326, 17 Ann. Cas. 
718, 101 Pac. 1094. 


§ 9175. 
Failure of a telegraph company to list 
all its tangible property for taxation does 


CHAPTER VII. 
INHERITANCE TAX. 


§ 9183. Tax Graduated—Rate of Levy. 

The inheritance tax shall be and is to be levied on all estates subject to 
the operation of this act on all sums above the first ten thousand dollars, where 
the same shall pass to or for the use of the father, mother, husband, wife, lineal 
descendant, adopted child, or lineal descendant of an adopted child, one (1) 
per centum. On all sums not exceeding the first fifty thousand dollars, of three 
per centum, where such estate passes to collateral heirs to and including the 
third degree of relationship, and to six per centum where such estates pass to 
collateral heirs beyond the third degree, or to strangers to the blood. On all 
sums above the first fifty thousand dollars and not exceeding the first one hun- 
dred thousand dollars, four and one-half per centum to collateral heirs, to and 
including the third degree, and nine per centum to collateral heirs, beyond the, 
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third degree, or to strangers to the blood. And on all sums in excess of the 
first one hundred thousand dollars, the tax shall be six per centum to collateral 
heirs to and including the third degree, and twelve per centum to collateral 


heirs beyond the third degree or to strangers to the blood. 


§ 2.) 


State laws in conflict with treaties be- 
tween the United States and foreign coun- 
tries are held in abeyance during the ex- 
istence of the treaty: In re Stixrud’s 
Estate, 58 Wash. 339, Ann. Cas. 19124, 
850, 33 L. R. A., N. 8., 632, 109 Pac. 343. 


This section [prior to the above amend- 
ment], providing for an inheritance tax of 
twenty-five per cent on all sums passing to 
collateral relatives who are aliens not resid- 
ing in the United States, which exceeds the 
tax upon relatives who are citizens of the 
United States, violates the treaty between 
Norway and Sweden and the United States, 
which provides that the subjects of the 
contracting parties may freely dispose of 
their goods and effects by testament and 
that their heirs in whatever place they 
shall reside shall receive the succession, 
exempt from all duty called “droit de 


[L. 11, p. 60, 


detraction” on the part of the government 
of the two states respectively, since an 
inheritance tax is an impost or excise on 
the right to pass the estate and not a tax 
upon the property, and the treaty was in- 
tended to secure to aliens the right to 
succeed to property upon the same terms 
provided by general laws for our own cit- 
izens: In re Stixrud’s Estate, 58 Wash. 
339, Ann. Cas. 1912A, 850, 33 L. R. A., 
N. S., 632, 109 Pac. 343. 


§ 9190. 


An inheritance tax is properly charged 
to the beneficiaries: In re Lotzgesell's 
Estate, 62 Wash. 352, 113 Pac. 1105. 

As to construction of inheritance tax 
laws, see note in 127 Am. St. Rep. 1052. 
See, also, notes in 1 Ann. Cas. 30; 12 Ann. 
Cas. 953. 


CHAPTER VIII. 
EQUALIZATION OF ASSESSMENTS, 


§ 9200. 


The assessment of the property of others 
at a lower rate than that of a complaining 
taxpayer, whose property is not assessed 
beyond its cash value, does not invalidate 
the tax: Doty Lumber & Shingle Co. v. 
Lewis County, 60 Wash. 428, Ann. Cas. 
1912B, 870, 111 Pac. 562. 

The failure of the board of equalization 
to raise the assessment on timber un- 
cruised, or where no notice could be given 
to the owners, does not prevent a raise on 
cruised timber on notice to the owners 
and a hearing: Doty Lumber & Shingle Co. 
v. Lewis County, 60 Wash. 428, Ann. Cas. 
1912B, 870, 111 Pac. 562. 

The assessment of a city water com- 
pany’s franchise is not shown to be ex- 
cessive from the fact that the franchises 
of telephone and light companies were 
less, there being no evidence to form a 
basis of comparison: Vancouver Water 
Works Co. v. Clarke County, 55 Wash. 112, 
104 Pac. 180. 

In an action to reduce an assessment 
upon lands containing springs used for 
a city water supply, it is no evidence of 
overvaluation that farming lands in the 
vicinity were assessed at a less rate, or 
that other things were assessed less, in 
the absence of proof that ~~ were in 
demand for a similar use: Vancouver 
Water Works Co. v. Clarke County, 59 
Wash, 112, 104 Pac. 180. ä 
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A valuation of fifty thousand dollars for 
the purposes of assessment for taxation, 
upon two hundred and seventy-six aeres of 
land, chiefly valuable for limestone deposits, 
is excessive and constructively fraudulent, 
and should be reduced to fifteen thousand 
dollars where the assessor stated that he 
was unable to fix the value of mineral land 
unless it was tested or developed, the 
value did not exceed three dollars to five 
dollars per acre aside from the limestone, 
and the land had not been developed and 
a few years ago had sold for ten thousand 
dollars; and an offer of fifty thousand dol- 
lars made and refused is not a sufficient 
basis upon which to fix the valuation, 
where the offer was coupled with a condi- 
tion that six or seven thousand dollars 
would be expended in development work 
and the land be demonstrated to contain 
sufficient limestone to operate a cement 
plant of one thousand barrels capacity 
per day for twenty-one years: Case v. 
San Juan County, 59 Wash. 222, 109 Pac. 
809. 


The action of the board of equalization 
in raising an assessment on timber that 
has been cruised, on notice given, cannot 
be reversed or set aside where the board 
did not act fraudulently or arbitrarily, 
but in good faith considered the distance 
of the property from railroads or logging 
streams, the contour of the land, and 
quality of the timber: Doty Lumber & 
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Shingle Co. v. Lewis County, 60 Wash. 
528, Ann. Cas. 1912B, 870, 111 Pae. 562. 
An assessment cannot be disturbed for 
mere overvaluation, in the absence of 
fraud or capriciousness, and clear evidence 
to overcome the liberal presumption that 
the assessor performed his duty in a 
proper manner; and a finding sustaining 
an assessment will not be disturbed upon 
conflicting evidence of values, in the ab- 
sence of fraud: Northern Pac. R. Co. v. 
Pierce County, 55 Wash. 108, 104 Pac. 178. 


GENERAL STATUTES. 


Sufficient cause is shown for the vaca- 
tion of a tax judgment and sale, on peti- 
tion made within one year, and it is error 
to deny the eame, where it appears that 
the petitioner lived on the land and had 
made a good faith effort to ascertain and 
pay the back taxes prior to the issuance 
of a delinquency certificate, but was pre- 
vented by the act of the county treasurer, 
and he had had no notice of the suit, sum- 
mons by publication having been made in 
a paper of limited circulation at a con- 


As to the principle that taxation shall 
be in proportion to value or benefit, see 
note in 2 L. R. A. 826. 


siderable distance from the property: 
— v. Howard, 59 Wash. 580, 110 Pac. 
84. 


CHAPTER X. 
COLLECTION OF TAXES. 


§ 9222-1. Standing Timber—Fish-traps, Nets and Locations. 

For the purposes of taxation the following described property shall be 
deemed personal property and shall be assessed and taxed in the county where 
situated, viz.: 

Standing timber held or owned separately from the ownership of the land 
upon which it may stand. | 

Fish-trap, pound-net, reef-net, set-net and drag-seine fishing locations. 
[L. 11, p. 90, § 1.] 


$ 9223a. Penalty, When Delinquent—Distraint for, eto. 

On the first Monday in February succeeding the levy of taxes, the county 
treasurer shall proceed to collect all personal property taxes. He shall give 
notice by mail to all persons charged with personal property taxes, and if such 
taxes are not paid on or before the 15th day of March of such year, he shall 
notify the sheriff of such county, who shall distrain sufficient goods and chat- 
tels belonging to the person charged with such taxes to pay the same with 
interest at the rate of fifteen (15) per cent per annum from the 15th day of 
March of such year, together with all accruing costs, and shall immediately 
proceed to advertise the same by posting written notices in three public places 
in the county in which such property has been levied upon, one of which places 
shall be at the county courthouse, such notices to state the time when and place 
where such property will be sold. If the taxes for which such property is 
distrained and the interest and costs accruing thereon are not paid before the 
date appointed for such sale, which shall not be less than ten (10) days after 
the taking of such property, such sheriff shall proceed to sell such property 
at public auction, or so much thereof as shall be sufficient to pay such taxes 
with interest and costs, and shall pay to the treasurer the money so collected 
at such sale, and if there be any overplus or money arising from the sale of any 
personal property, the treasurer shall immediately pay such overplus to the 
owner of the property so sold, or to his legal representative: Provided, That 
whenever it shall become necessary to distrain any standing timber owned 
separately from the ownership of the land upon which the same may stand, or 
any fish-trap, pound-net, reef-net, set-net or drag-seine fishing location, it shall 
be deemed to have been distrained and taken into possession when the said 
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sheriff shall have, at least thirty (30) days before the date fixed for the sale 
thereof, filed with auditor of the county wherein such property is located, a 
notice in writing citing that he has distrained such property, deseribing it, 
giving the name of the owner or reputed owner, the amount of tax due with 
interest, and the time and place of sale. A copy of said notice shall also be 
sent to the owner or reputed owner at his last known address by registered 
letter at least thirty (30) days prior to the date of sale: And provided further, 
That if any personal property upon which taxes have been levied, but not paid, 
is about to be removed from the county where the same has been assessed, the 
county treasurer may demand such taxes without the notice provided for in 
this section, and if necessary may distrain sufficient goods and chattels to pay 
the same as provided in this act. [L. 11, p. 90, § 2.] 


§ 9223-1. Destruction by Fire—Insurance. 

In the event of the destruction of personal property by fire after the 15th 
day of March of any year, the lien of the personal property tax shall attach 
to and follow any insurance that may be upon said property and the insurer 
shall pay to the county treasurer from the said insurance money all taxes, in- 
terest and costs that may be due. [L. 11, p. 92, § 3.] 


§ 9223-2. List Sent Treasurer. 

After personal property has been assessed, it shall be unlawful for any 
person to remove the same from the state until taxes and interest are paid, or 
until notice has been given to the county treasurer describing the property to 
be removed and in case of public sales of personal property, a list of the prop- 
erty desired to be sold shall be sent to the treasurer, and no property shall be 
sold at such sale until the tax has been paid, the tax to be computed upon the 
consolidated tax levy for the previous year. Any person violating the provi- 
sions of this act shall be guilty of a misdemeanor. [L. 11, p. 92, § 4.] 


§ 9230. “any other person”: Vietzen v. Otis, 68 


Under this section, providing that a tax Wash. 411, 115 Pac. 858. 
lien shall have priority over all other liens 


or claims, a tax foreclosure and sale passes 
the fee freed from a prior easement for a 
private road, where the owner of the ease- 
ment prior to forclosure did not seek a 
segregation of the tax as to the strip of 
land affected by the easement: Hanson v. 
Carr, 66 Wash. 81, 118 Pac. 927. 


§ 9233. 


Where taxes are compromised by one 
claiming ownership of the land of another, 
his equitable lien therefor is limited to 
the sum actually paid, and cannot be ex- 
tended to cover the original tax or ser- 
vices in making the payment: Vietzen v. 
Otis, 63 Wash. 411, 115 Pac. 858. 

This section has no application to pay- 
ments by parties claiming to own the 
Jand and making payment for themselves, 
since the statute was intended to protect 
parties who pay taxes for the use of other 
persons, and the rule of ejusdem generis 
applies in the construction of the words 


Rem. Wash. Code, Vol. III—68 


the collection of taxes paid by 
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§ 9234. 


By this section, notice of application for 
apportionment of taxes on a tract of 
land, by the owner of a part, need not be 
given where the assessed valuation of the 
tract is less than two thousand dollars: 
Coleman v. Security Sav. Soc., 57 Wash. 
675. 107 Pac. 842. 


Where an act for the apportionment of 
taxes requires the treasurer to carefully 
investigate and ascertain the proportionate 
value of the parts sought to be segregated 
and divide the assessment on that basis, 
without providing any procedure, he may 
adopt the procedure deemed most fitting, 
and will be presumed to have done his full 
duty, in the absence of a showing that 
the apportionment is unjust: Coleman v. 
Security Sav. Soc., 57 Wash. 675, 107 
Pac. 842. 

This section, prescribing a remedy for 
a mort- 
gagee for the purpose of protecting his 


§§ 9234—9254 


lien, was not intended as an exclusive 
remedy; and his equitable right of sub- 
rogation does not expire with the lien of 
his mortgage, the statute providing that 
the lien for taxes shall continue until the 
taxes are paid: Childs v. Smith, 58 Wash. 
148, 107 Pac. 1053. 

When taxes are paid in good faith to 
rotect the property from seizure, and 
inure to the benefit of the owner, a lien 
for repayment of the taxes is imposed on 
the premises: Dalpardno v. Trumbull, 61 
Wash. 659, 112 Pac. 928. : 


§ 9235. 


This section, making the lien for taxes 
on real estate commence by relation on 
March Ist of the year in which they were 
levied, creates only an incipient or inchoate 
hen to become complete only on the mak- 


GENERAL STATUTES. 


ing of a valid levy: State v. Snohomish 
County, 71 Wash. 320, 128 Pac. 667. 


Under this section, providing that taxes 
assessed upon personal property shall be 
a lien thereon, regardiess of transfers 
made, a vendee under a conditional sale, 
whereby the title to personal property re- 
mained in the vendor, cannot maintain an 
action to restrain the distraint of the 
property for personal property taxes, since 
it is immaterial who holds the title there- 
to, or to whom it was assessed: Lewis Con- 
struction Co. v. King County, 60 Wash. 
694, 111 Pac. 892. 


§ 9240. 

There is no implied exemption from the 
burden of taxation: Trimble v. Seattle, 64 
Wash. 102, 116 Pac. 647. 


CHAPTER XI. | 
CERTIFICATES OF DELINQUENCY, FORECLOSURE, TAX DEEDS, ETC. 


§ 9252. 


Under Laws of 1897, page 183, section 
98, which designated no particular time 
for the issuance of a certificate of delin- 
quency to a county, a certificate on the 
taxes for 1895 could be issued on January 
31, 1898: Cavanaugh v. Roberts, 50 Wash. 
265, 97 Pac. 55. 

Where a tax for 1895 became delinquent 
May 31, 1896, by the law then in force, 
and a certificate of delinquency issued, 
August 1, 1901, for taxes for the year 
1895, more than five years had elapsed, 
as required by the act of 1901: Timmer- 
man v. McCullagh, 55 Wash. 204, 104 Pac. 
212. 

A certificate of delinquency for taxes 
that have been paid by the holder of a 
prior certificate is void, and cannot sus- 
tain an action- for foreslosure, although 
the holder paid the taxes for three sub- 
sequent years upon which he might have 
secured a certificate: Trumbull v. Bruce, 
64 Wash. 644, 117 Pac. 472. 

A certificate of delinquency is inval- 
idated by the inclusion of the attorney’s 
fees and other costs of the foreclosure of 
a prior certificate which are not allowable 
in such foreclosures: Trumbull v. Bruce, 
64 Wash. 644, 117 Pac. 472. 

A tax certificate for the year 1905, upon 
property which was exempt from taxation 
that year, is not void so as to furnish no jur- 
isdiction for foreclosure, where the holder, 
as such, paid taxes for five subsequent 
years when the property was not exempt, 
and sought foreclosure of the certificate 
for the subsequent years, as valid liens; 
since the certificate was prima facie evi- 
dence that the property was subject to 
taxation in 1905, upon which the holder 
had a right to rely in paying subsequent 
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taxes, the result of which was to transfer 
to her the county’s tax liens for the sub- 
sequent years: Foley v. Oberlin Congrega- 
tional Church, 67 Wash. 280, 121 Pac. 65. 


§ 9254. 

In this state, the owner is not personally 
liable for taxes assessed against his real 
property, the statutory method of enforce- 
ing the same as a lien being exclusive: 
oi v. Krauss, 57 Wash. 26, 106 Pac. 

The applicant for the foreclosure of a 
certificate of delinquency must pay all 
taxes due and unpaid on the property: 
Trumbull v. Bruce, 64 Wash. 644, 117 
Pac. 472. 

A tax foreclosure judgment secured by a 
private individual by publication of sum- 
mons without personal service of the sum- 
mons on the owner to whom the land was 
assessed, and who lived on the premises, 
is void, and is properly vacated in an 
action to set it aside: Rust v. Kennedy, 
52 Wash. 472, 100 Pac. 998. 

The failure of a summons in a tax fore- 
closure to properly describe the property, 
as required by Ballinger’s Code, section 
1751, vitiates the tax judgment and sale, 
as the statute must be strictly pursued to 
obtain jurisdiction: Wick v. Rea, 54 Wash. 
424, 103 Pac. 462. 

he foreclosure of a tax certificate is 
void where thero was no attempt made to 
ersonally serve the defendant, who lived 
in the city and whose name and address 
was in the city directory, and service was 
had by publication upon an attornex's aff- 
davit of nonresidence and the sheriff's 
return of not found, made immediately 
upon presenting the summons at the 
sheriff’s office without any attempt to find 
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or sorve the defendant: Olson v. Johns, 56 
Wash. 12, 104 Pac. 1116. 

A tax foreclosure proceeding without 
the service of any process is without jur- 
isdiction and void: Silverstone v. Harn, 
66 Wash. 440, 120 Pac. 109. 

A county tax foreclosure of a general 
delinquency certificate is not void because 
the summons for publication incorrectly 
stated the date of the certificate, such re- 
quirement being descriptive only and to 
aid in identification, and is not essential 
to the jurisdiction of the court nor fatal 
to the proceedings, in the absence of a 
showing that the party was misled: Tim- 
merman v. McCullagh, 55 Wash. 204, 104 
Pac. 212. 

A tax foreclosure summons is not so un- 
certain as to render the judgment void 
merely because of the use of the word “or” 
instead of “of” in describing the “N. E. 
14 of the S. W. %” of a certain section, 
where it was followed by 40 acres,” de- 
noting the quantity of the land: Stanch- 
field v. Blessing, 55 Wash. 620, 104 Pac. 
800. 

As to omission of affidavit for service 
N R publication, see note in 36 L. R. A., 

1064. 

A g A of a tax delinquency cer- 
tificate, under the act of 1899, which did 
not define the owner or authorize pro- 
ceedings against the persons appearing as 
owners on the tax-rolls, is void, where the 
action proceeded upon personal service 
against defendants who had no interest in 
the land, and no publication was had 
against unknown owners or any other 
service had, as the owner never had his 
day in court: Jones v. Seattle Brick & 
Tile Co., 56 Wash. 166, 105 Pac. 238. 

Under this section, subdivision 2, a sum- 
mons by publication requiring the defendant 
to appear within sixty days after the “ser- 
vice” of the summons is not in accordance 
with the statute, and is insufficient to confer 
jurisdiction to enter a judgment of default: 
Pillsbury v. Beresford, 58 Wash. 656, 109 
Pac. 193; Worthington v. La Violette, 60 
Wash. 525, 111 Pac. 784. 

A nonresident plaintiff in an action to 
set aside a tax deed is sufficiently iden- 
tified as the grantee in a recorded deed 
from the conceded holder of the title, 
where he testified that he purchased the 
lot from such holder, paid for it, and pro- 
duced tax receipts showing payment by 
him of taxes thereon, and that he lived 
in the state given as the residence of the 
grantee in the deed: Pillsbury v. Beres- 
ford, 58 Wash. 656, 109 Pac. 193. 

In an action to set aside a default judg- 
ment in a tax foreclosure, a finding that 
there was no summons other than a de- 
fective publication shown by the files is 
warranted where the defendants in the 
foreclosure were nonresidents, did not 
enter any appearance, or know of the 
action and were not personally served, 
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the files show no other service than the 
defective publication, and there was no 
affirmative showing that any other ser- 
vice was made: Pillsbury v. Beresford, 58 
Wash. 656, 109 Pac. 193. 

In an action to set aside a default judg- 
ment in a tax foreclosure, a finding that 
there was no summons other than a de- 
fective publication shown by the files is 
warranted where the defendants in the 
foreclosure were not personally served, the 
files show no other service than the de- 
fective publication, and there was no 
afirmance showing that any other service 
was made: Worthington v. La Violette, 60 
Wash. 525, 111 Pac. 784. 

A tax certificate upon land purchased 
by the state constitutes a mere cloud 
and not a lien, in view of the fact that 
there is no statutory authority for enforce- 
ing the lien against the state: State v. 
Snohomish County, 71 Wash. 320, 128 Pac. 
667. 


TIME FOR APPEARANCE ON PUB- 
LICATION OF SUMMONS.—Under Laws 
of 1897, page 182, section 96, subdivi- 
sion 3, a summons by publication requir- 
ing the defendant to appear within sixty 
days after the “service” of the summons 
is not in accordance with the statute, 
and is insufficient to confer jurisdiction 
to enter a judgment of default: Gould 
v. White, 54 Wash. 394, 103 Pac. 460; 
Hembree v. McFarland, 55 Wash. 605, 
104 Pac. 837; Thompson v. Schoner, 58 
Wash. 642, 109 Pac. 116. 

An individual tax foreclosure and deed 
is void as to an owner of a one-sixth in- 
terest, and his successor, where there was 
no personal service and the summons for 
publication required an appearance within 
sixty days after service of the summons: 
A v. Pedigo, 55 Wash. 646, 104 Pac. 
111 


§ 9257. 


Laws of 1897, page 136, section 116, au- 
thorizing the foreclosure of prior tax liens 
is expressly limited to lands forfeited to 
the county for taxes due and remaining 
unpaid at the date of the passage of the 
act, and was not intended to apply to for- 
feited lands upon which the taxes had 
already been paid by purchasers and cer- 
tificates of purchase issued under the law 
of 1893: Barker v. Muehler, 55 Wash. 411, 
104 Pac. 637. 


§ 9258. 
See notes to § 9265. - 


§ 9259. 
See notes to § 9265. 
Where the full legal title to land is in a 


trustee for a minor, the minor cannot re- 
deem the land from tax sale under this 
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againet the trus- 
, 53 Wash. 198, 


bein 
imb 


section, his remed 
tee: Burdick v. 
101 Pac. 845. 

This section, rmitting any “minor 
heir” to redeem land sold for taxes does 
not apply to a minor for whom land had 
been deeded in trust and who had not in- 
herited the property, as the statute is 
clear, and the history of the act shows 
“heirs” to have been advisedly used in 
order to limit the right to redeem to those 
who take by descent (Per Mount, J., 
with whom Crow, Dunbar, and Parker, JJ., 
concur; Chadwick, J., dissenting, with 
whom Rudkin, C. J., Fullerton and Gose, 
JJ., concur.): Burdick v. Kimball, 53 
Wash. 198, 101 Pac. 845. 

The neglect of a party to pay taxes for 
many years does not amount to laches 
that would bar an action to redeem the 
property within the statutory period: 
Gould v. White, 54 Wash. 394, 103 Pac. 
460. 
Upon setting aside a void tax foreclos- 
ure, six per cent interest is pated al- 
lowed upon taxes paid, since the statutory 
penalty of fifteen per cent runs only from 
the time the certificate is taken out until 
the taxes are paid, whether voluntarily or 
by foreclosure: Gould v. White, 62 Wash. 
406, 114 Pac. 159. 

Taxes may be redeemed at any time 
before a valid tax deed is issued, and in- 
sufficiency of the tender therefore is im- 
material where the tax title holder refused 
to consider a tender useless unless another 
outside claim was also paid: Stockand v. 
Hall, 54 Wash. 106, 102 Pac. 1037. 

Proceedings for the apportionment of 
taxes on a tract of land, followed by a 
redemption of the part of the applicant, 
are not affected by a mistake of the taxing 
officer in describing the land in the re- 
demption certificate: Coleman v. Security 
Sav. Soc., 57 Wash. 675, 107 Pac. 842. 

As to necessity for strict compliance 
with statute in redeeming from a tax sale, 
see note in 9 L. R. A. 767. 

In a general tax foreclosure prosecuted 
by the county, the summons is sufficient if 
the property is properly described, not- 
withstanding a mistake in the name of the 
owner: Patterson v. Toler, 71 Wash. 535, 
129 Pac. 107. 

Repeals by implication not being fav- 
ored, this section, which is a special act 
permitting a minor to redeem his real prop- 
erty from tax sale, at any time after sale 
and before the expiration of one year after 
removal of his disability, was not repealed 
by the general act of 1907, page 398, 
Rem. & Bal. Code, section 162, providing 
a limitation for the bringing of actions to 
set aside tax deeds or for the recovery of 
land sold for taxes: Seattle Land & Im- 
provement Co. v. Blum, 71 Wash. 530, 128 
Pac. 1066. 

A tender of taxes by a minor, pursuant 
to this section, ipso facto operates as a 
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redemption, the right being highly favored, 
requiring a liberal construction: Seattle 
Land & Improvement Co. v. Blum, 71 
Wash. 530, 128 Pac. 1066. 

The right of a minor to redeem his land 
sold for taxes, within one year after at- 
taining majority, given by this section, 
is assignable, and may be exercised by his 
grantee, especially where he warranted the 
title: Seattle Land & Improvement Co. v. 
Blum, 71 Wash. 530, 128 Pac. 1066. 


§ 9260. 


A tax foreclosure is a special proceeding 
for a special purpose, and if it fails, the 
court cannot retain jurisdiction to grant 
general relief or establish an equitable lien 
for taxes paid: Barker v. Muehler, 55 
Wash. 411, 104 Pac. 637. 

Under a statute requiring the judge in a 
tax foreclosure to order the clerk to enter 
an order of sale to be signed by the judge 
and attested by the clerk, and to certify a 
copy thereof to the treasurer, a judgment, 
signed by the judge, containing an order of 
sale is a sufficient order of sale; and fail- 
ure of the clerk to “attest” the same does 
not render it void, where the clerk certified 
a copy thereof to the treasurer: Trumbull 
sf Jefferson County, 62 Wash. 503, 114 Pac. 
86. 

In a tax foreclosure suit, personal judg- 
ment should not be entered for costs: 
Sound Inv. Co. v. Bellingham Bay Land 
Co., 53 Wash. 470, 102 Pac. 234. 

The foreclosure of a tax certificate being 
a special proceeding, upon the failure of 
the action, the court cannot retain juris- 
diction to grant relief for taxes paid, and 
the action should be dismissed without 
prejudice to an appropriate proceeding to 
establish an equitable lien: Trumbull v. 
Bruce, 64 Wash. 644, 117 Pac. 472. 

Upon a collateral attack of a tax fore- 
closure sale of mining claims, a notice of 
sale describing the claims as the R. lode 
and the C. lode, with the number of acres 
in each, when the government patents 
named them as the R. lode and the C. 
“Fraction,” is sufficient, in the absence of 
a showing that the claims could not be 
found from the description given: Old Re- 
public Mining Co. v. Ferry County, 69 
Wash. 600, 125 Pac. 1018. 


§ 9261. 


This section has no application to ap- ` 


peals from judgments in independent ac- 


eit 


tions in equity to set aside a tax foreclosure _ 


judgment and sale and to quiet title, which 
must be taken within ninety days (Me- 
Causland v. Bailey, 51 Wash. 183, over- 
ruled): Gould v. Knox, 53 Wash. 248, 101 
Pac. 886. 

A tax foreclosure judgment and sale is 
not void because of an overcharge of in- 
terest, since the owner has an opportunity 


q +- 


to defend and is estopped to raise any but 
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jurisdictional questions: Timmerman v. Me- 
Cullagh, 56 Wash. 204, 104 Pac. 212. 

A tax foreclosure judgment and sale can- 
not be attacked collaterally because the of- 
ficer making the sale did not have a 
certified copy of the order of sale, where 
the officer in hig return recites that the 
order was “directed and delivered” to 
him, since all presumptions are in favor 
of the regularity of the proceedings: Tim- 
merman v. McCullagh, 55 Wash. 204, 104 
Pac. 212. 

An action to recover possession of lands 
sold for taxes and to set aside the tax 
judgment is a direct and not a collateral 
attack upon the tax foreclosure: Hembree 
v. McFarland, 55 Wash. 605, 104 Pac. 837. 


§ 9265. 

Where a tenant in common pays a tax 
judgment and takes an assignment of the 
judgment, the certificate is merged in the 
judgment, and the payment operates for 
the benefit of the remaining tenants in 
common, subject to a lien for their portion 
of the tax, under this section, providing 
that the receipt of redemption money shall 


operate as a release of all claims by virtue 


of the certificate, and section 9258, provid- 
ing that any person interested in lands 
may pay the taxes and have a lien for the 
payments made, and section 9259, provid- 
ing that redemption shall inure to the 
benefit of the legal or equitable title, sub- 
ject to the right of reimbursement of the 
rson making the payment: Trumbull v. 
ruce, 64 Wash. 644, 117 Pac. 472. 


§ 9267. 


Efforts of the owner in good faith to 
pay taxes before delinquency, which were 
prevented by mistake of the county treas- 
urer in informing him that the taxes were 
paid, are equivalent to payment, render- 
ing a tax sale therefor void: Gleason v. 
Owens, 53 Wash. 483, 132 Am. St. Rep. 
1087, 17 Ann. Cas. 819, 102 Pac. 425. 

A tax judgment may be collaterally at- 
tacked in a suit to quiet title where the 
tax has been paid, or the real estate is 
not subject to taxation, under the express 
exceptions of this section: Martin v. Ran- 
kert, 67 Wash. 325, 121 Pac. 817. 

As to contesting tax title, see note in 2 
L. R. A. 773. 

A tax deed, upon foreclosure of a delin- 
quency certificate, 1s void where, long be- 
fore the date of delinquency, the owner 
sent the county treasurer more than 
enough money to pay all taxes, receipt for 
which was duly issued, and the certificate 
of delinquency was issued by mistake of 
the treasurer, and foreclosure and sale 
were had without actual notice to the 
owner: Loving v. Maltbie, 64 Wash. 336, 
116 Pac. 1086. 

The negligence of the county treasurer 
prevented the payment of taxes and a 
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county tax deed is void, where the owner 
attempted in good faith to pay taxes upon 
platted property, and on furnishing a list 
was informed by the county treasurer that 
all delinquent taxes were paid; and it is 
immaterial whether the lists furnished 
described the property by government 
subdivision as assessed at one time, or it 
has been platted and assessed later: Blinn 
v. Grindle, 58 Wash. 679, 109 Pac. 122. 


A tax foreclosure and deed is void 
where the owners, in an honest attempt to 
pay the taxes, delivered to the county 
treasurer a list of the property and blank 
checks with authority to fill in the same 
for the amount, and through an error of 
the treasurer, not known to the owners, 
taxes on part of the property were not 
paid: Puget Sound Nat. Bank v. Bis- 
wanger, 59 Wash. 134, 109 Pac. 327. 

As to right of redemption as affected 
by error or negligence of tax official, see 
note in 6 L. R. A. 50. 

A sale of land for taxes by a county 
treasurer to a deputy in his office is void 
as against public policy: Coughlin v. 
Holmes, 53 Wash. 692, 102 Pac. 772. 

A mortgagee cannot acquire a tax title 
against the mortgaged property and hold 
the same against the mortgagor, except 
as a lien for the taxes paid, and one acquir- 
ing the tax title under a conspiracy with 
the mortgagee can acquire no greater right 
than could the mortgagee: Maher v. Potter, 
60 Wash. 443, 111 Pac. 453. 


A tax deed is not void on its face, where 
it is in the statutory form, recites the tax 
proceedings before the sale, and expresses 
the consideration in the language of the 
statute: Huber v. Brown, 57 Wash. 654, 
107 Pac. 850. 


The statute does not require a tax deed 
to be acknowledged: Huber v. Brown, 57 
Wash. 654, 107 Pac. 850. 

A certificate of purchase issued for lands 
forfeited to a county for taxes under the 
act of 1893 is void under section 133 of the 
act, if a deed is not taken out and recorded 
within one year after the expiration of the 
time for redemption: Barker v. Muehler, 
55 Wash, 411, 104 Pac. 637. 

A description in a tax foreclosure and 
deed of a lot “less west two feet,” where 
the boundary line varied about twelve 
degrees from due north and south, is a 
sufficiently definite description of the lot, 
less two feet cut off by a north and south 
line, measured from the most westerly 
point of the lot, under a liberal construc- 
tion of the provisions of Laws of 1899, 
page 301, requiring the sale of land for 
taxes to be made by selling a portion of 
the east side of the tract, determined by 
“a line drawn due north and south far 
enough west of the eastern point of the 
tract to make the requisite quantity”: 
Lara v. Peterson, 56 Wash. 70, 105 Pac. 
160. 
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Where land had been assessed for several 
years under the latest plat, superseding an 
earlier plat, a duplicate tax resulting Bon 
a mistake in again placing the property 
on the tax-rolls under the earlier plat and 
descriptions is void, and purchasers at a 
tax sale thereunder acquire no title: Mar- 
tin v. Rankert, 67 Wash. 325, 121 Pac. 817. 

In a collateral attack upon a tax fore- 
closure sale, the deed is conclusive of the 
regularity of the proceedings as against 
mere omissions in the recitals contained 
in the record, in view of the statute mak- 
ing the deed prima facie evidence that the 
sale was conducted in the manner required 
by law: Old Republic Mining Co. v. Ferry 
County, 69 Wash. 600, 125 Pac. 1018. 

As to tax deed as presumptive evidence 
of title, see note in 2 L. R. A. 773. 


§ 9271. 


A certificate of purchase of lands for- 
feited to a county for taxes, pursuant to 
Laws of 1893, page 323, sections 115, 134, 
entitles the holder to a tax deed upon ap- 
plication within one year after the time 
for redemption expires; and the certificate 
was not converted into a certificate of 
delinquency that could be foreclosed by 
the act of 1897, page 136, section 116, since 
the legislature could not impair the obliga- 
tion of the contract; and an action to fore- 
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close the same is properly dismissed: 
Barker v. Muehler, 55 Wash. 411, 104 Pac. 
637. 


§ 9272. 


The requirement that a tax sale be made 
at the front door of the courthouse is com- 
plied with where it was held inside of the 
building, twenty-five or thirty feet from 
and in plain view of the glass front doors 
and of people upon the street near the 
front doors: Trumbull v. Jefferson County, 
62 Wash. 503, 114 Pac. 186. 


The principle of equitable estoppel ap- 
plies against a county’s asserting title to 
land acquired by it in a proprietary ca- 
pacity at a county tax sale, where, before 
the running of limitations against an ac- 
tion to set aside the tax deed, upon.the 
advice of its attorney and the existence 
of a controversy over the validity of the 
tax deed, the county commissioners al- 
lowed the owner to “redeem” by paying 
all taxes, and executed and delivered to 
him a quitclaim deed, and thereby induced 
a bona fide purchaser to rely on the title 
and to pay taxes for six years, although, 
under this section, lands acquired by a 
county at tax sale could only be sold and 
disposed of at public sale: Franklin County 
v. Carstens, 68 Wash. 176, 122 Pac. 999. 


CHAPTER XII. 
ASSESSMENT AND COLLECTION OF TAXES IN CITIES OF FIRST CLASS. 


§ 9281. 


This section does not conflict with the 
Everett city charter, section 222, limiting 
the levy to eight mills on the dollar, under 
the rule that the two must be construed 
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together and harmonized, if possible, 
since the statute merely requires the fix- 
ing of the rate within the limit, and a 
levy in excess of eight mills is accordingly 
void: McGill v. Hedges, 62 Wash. 2/4, 
113 Pac. 635. 
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TITLE LXXVIIL 
TOWNSHIPS. 


CHAPTER III. 
TOWN MEETINGS, POWERS OF TOWNS. 


§ 93394. Powers of Electors. 

The electors of each town have power, at their annual town meeting: 
First. To determine the number of poundmasters, and location of pounds. 
Second. To select such town officers as are required to be chosen. 

Third. To direct the institution or defense of actions in all controversies 
where such town is interested. 

Fourth. To direct such sums to be raised in such town for prosecuting or 
defending such actions as they may deem necessary. 

Fifth. To make all rules and regulations for ascertaining the sufficiency of 
fences in such town and for impounding animals. 

Sixth. To determine the time and manner in which certain domestic ani- 
mals may be permitted to go at large. 

Seventh. To impose such penalties on persons offending against any rules 
or regulations established by said town, except such as relate to the keeping 
and maintaining of fences, as they think proper, not exceeding ten dollars for 
each offense, unless herein otherwise provided. 

Eighth. To apply such penalties, when collected, in such manner as they 
may deem most conducive to the interests of the town. 

Ninth. To vote to raise such sums of money for the repairs and construc- 
tion of roads and bridges as they deem necessary, and to determine the 
amount thereof to be assessed by the supervisors as labor tax and the amount 
thereof to be assessed and collected as other town taxes. Also to vote such 
sums of money for other necessary town charges as they deem expedient: 
Provided, That they may, at their annual town meeting, direct such an 
amount of the poll and road tax of the town to be expended on the highways 
in an adjoining town as they deem conducive to the interests of the town, 
which labor and tax shall be expended under the direction of the supervisors 
of the town furnishing the same. 

Tenth. To vote by ballot to establish a town library for the use of the people 
thereof and when established to make all by-laws, rules and regulations neces- 
sary for the management thereof; to raise a sum not exceeding three hundred 
($300) dollars in any one year for the providing of books, furnishing a place 
to keep such library, and pay a librarian for his services; said sum to be 
expended on the direction of the board. 

Eleventh. To instruct by vote the board to purchase grounds for a town 
cemetery; to limit the price to be paid therefor, to raise a tax for payment 
thereon and to establish rules for the care and management of the same. 

Twelfth. To authorize the licensing of dogs. 

Thirteenth. To make such by-laws and regulations as may be deemed con- 
ducive to the peace, good order and welfare of the town; to license, tax, regu- 
late and control hawkers, peddlers, auctioneers, shows, theatricals, circuses, 
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lawful games, merry-go-rounds, ferris-wheels, or other amusement devices or 
places of amusement. 

Fourteenth. To acquire land containing pits of gravel or quarries of stone 
needed by the town for road construction, proceeding in the same manner 
that land is condemned for road and other public purposes. [L. 11, p. 113, 
§ 1; L. 13, p. 441, 8 1.] 

See notes to § 6292. 


CHAPTER IV. 
QUALIFICATIONS OF TOWN OFFICERS. 


§ 9357. Overseers and Poundmasters to File Acceptance of Office. 

Every person elected or appointed to the office of overseer of highways or 
poundmaster, before he enters on the duties of his office, and within two 
weeks after he is notified of his election or appointment, shall file in the office 
of the town clerk a notice signifying his acceptance of such office. A neglect 
to file such notice shall be deemed a refusal to serve. Every person elected or 
appointed to the office of overseer of highways, before he enters upon the 
duties of his office, and within two weeks after he is notified of his election 
or appointment, shall take and subscribe before the town clerk or justice of 
the peace an oath to support the constitution of the United States and of the 
state of Washington, and faithfully to discharge the duties of his office to 
the best of his ability. Such overseer of highways shall also execute and 
deliver to the supervisors of the town and their successors in office a bond, 
with one or more sureties, to be approved by the board of supervisors, in an 
amount determined by said board, conditioned for the faithful discharge 
of his duties. [L. 13, p. 443, § 2.] 


§ 9358. Treasurer to Give Bond. 

Every person appointed or elected to the office of treasurer, before he 
enters upon the duties of his office, shall execute and deliver to the super- 
visors of the town and their successors in office, a bond, with one or more 
sureties, to be approved by the board of supervisors, in double the probable 
amount of money to be in his hands at any one time, which amount shall be 
determined by said board, conditioned for the faithful execution of his duties 
as such treasurer. [L. 713, p. 444, §3.] 


§ 9362. Effect of Neglect to Give Bond. 

If any person elected or appointed to the office of treasurer, constable or 
overseer of highways does not give such bond and take such oath as is 
required above, within the time limited for that purpose, such neglect shall 
be deemed a refusal to serve. [L. 13, p. 444, § 4.] 


§ 9364. Officers not to be Interested in Contracts. 

No town officer shall become a party to or interested, directly or in- 
directly, in any contract made by the board of which he may be a member: 
Provided, This shall not be construed to prohibit the employment of a team 
or teams belonging to a township officer when a required number of teams, 
owned in the township, are not otherwise obtainable, or the employment of a 
township officer as a day laborer. Every contract or payment voted for or 
made contrary to the provisions of this title is void and any violation of this 
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section hereafter committed shall be a malfeasance in office, which will sub- 
ject the officer so offending to be removed from office. [L. 13, p. 444, $ 5.] 


CHAPTER V. 
FILLING VACANCIES. 


§ 9866. Vacancies—How Filled. 

The board of county commissioners of any county may, for sufficient 
cause shown to them, accept the resignation of any town officer in any town- 
ship in their county, and whenever they accept any such resignation, they 
shall forthwith appoint another elector of the town to the office, and shall 
give notice thereof in writing to the person so appointed and to the town 
clerk; or in the case of a vacancy in the office of town clerk or overseer of 
highways, to the chairman of the board of supervisors of the town. [L. 13, 
p. 444, §6.] 


CHAPTER VI. 
DUTIES OF TOWN SUPERVISORS. 


§ 9368. Powers and Duties of. 

The supervisors shall have charge of such affairs of the town as are not 
by law committed to other town officers; and they shall have power to desig- 
nate the justice of the peace, or other suitable person, as police judge in and 
for such township; and such police judge shall have the same powers and 
duties as are conferred by law upon the police judge in cities of the fourth 
class; and they shall have power to draw orders on the town treasurer for 
the disbursement of such sums as may be necessary for the purpose of 
defraying the incidental expenses of the town, and for all moneys raised by 
the town to be disbursed for any other purpose. They shall have charge 
of all highways and bridges in their respective townships, and the care and 
supervision thereof; and shall have power to divide their respective town- 
ships into road districts and to appoint one resident elector of each road dis- 
trict as overseer thereof for the first year of township organization; to estab- 
lish new highways and bridges and to vacate or alter all highways and bridges 
wholly within the township in the same manner as now provided by law for 
the establishing of new highways and bridges and the vacation or alteration 
of the same by the county commissioners in the case of county roads and 
bridges, except that the duties therein provided to be performed by the 
county commissioners shall be performed by the township board of super- 
visors except that all notices therein provided shall be given by the county 
engineer and all meetings therein provided shall be held at his office in the 
county courthouse and all records and files maintained therein, and all ex- 
penses for the condemnation and procuring of right of ways therein provided 
shall be met and paid by the township treasurer on order of the board of 
township supervisors, and it shall be unlawful for any township funds to be 
expended upon any roads not established in accordance with said law: Pro- 
vided, Nothing in this act contained shall be construed as prohibiting any 
county from or denying to any county the power to build, repair, alter and 
maintain, at the county’s expense, such highways and bridges as the county 
generally is interested in or such as may be of so large cost that a single 
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township could not undertake the construction of, or such as are located in 
sparsely settled townships as are unable to construct the same. [L. 11, 
p. 113, § 1] 

This section does not affect the juris- under sections 5623 to 5656, the town- 
diction of the county over a county road ship not being forced to aid in its con- 


wholly within the township sought to be struction: Strunz v. Spokane County, 67 
established by the county commissioners, Wash. 235, 121 Pac. 75. 


CHAPTER VII.. 
DUTIES OF TOWN CLERK, 


§ 9373-1. Duty of Clerk as to Supplies. 

It shall be the duty of each township clerk to report to the county 
auditor on or before the first day of March in each year the amount and the 
kind of printing supplies, blank books, etc., other than those furnished by the 
r assessor, needed by the township for the ensuing year. [L. 11, p. 117, 
§ 2. 


§ 9373-2. Supplies Furnished by County. 

The county auditor upon receiving the estimates of the various townships 
shall procure from the lowest bidder the supplies and turn said supplies over 
to the township ordering the same at actual cost. [L. 11, p. 117, § 3.] 


CHAPTER IX. 
DUTIES OF TOWN TREASURER. 


§ 9392. Shall Draw Money from County Treasurer—Fees. 

The town treasurer shall from time to time draw from the county treas- 
urer such moneys as have been received by the county treasurer for the use 
of his town, and on receipt of such moneys shall deliver proper vouchers 
therefor. Each town treasurer shall be allowed and entitled to retain, as 
his official compensation one per centum of all moneys received by him from 
the county treasurer, and one per centum of all moneys paid out in the 
redemption of warrants: Provided, however, That the compensation of said 
treasurer shall in no case exceed the sum of one hundred dollars in any one 
year. [L. 13, p. 445, §7.] 


§ 9392-1. Township Depository. 

Each township treasurer shall annually within thirty days after taking 
office, designate some bank of the state as a depository of all public funds held 
and acquired to be kept by him as such treasurer: Provided, That the bank 
designated by the township treasurer shall furnish, if required by the board 
of supervisors, to the township an indemnity bond equal in amount to the 
official bond of said treasurer, such designation shall be filed in writing as 
part of the minutes of the township board. [L. 13, p. 446, 8 9.] 
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CHAPTER XI. 
THE ASSESSMENT OF PROPERTY. 


§ 9400. County Assessor to Furnish Assessors’ Books and Blanks. 

First. The county assessor shall annually provide the necessary assess- 
ment-books and blanks at the expense of the county, for and to correspond 
With each assessment district. He shall make out in the real property 
assessment-book complete lists of all lands or lots subject to taxation, showing 
the names of the owners, if to him known, and, if unknown, so stated opposite 
each tract or lot, the number of acres and the lots and parts of lots or block 
included in each description of property. The list of real property becoming 
subject to assessment and taxation every odd-numbered year may be ap- 
pended to the personal property assessment-book. The assessment-books and 
blanks shall be delivered to the county assessor on or before the second Satur- 
day of March in each year, and the town assessors shall meet on that day at 
the office of the county assessor for the purpose of receiving such books and 
blanks, and for conference with the said county assessor in reference to the 
performance of their duties and that all township assessors shall perform their 
duties under the supervision of the county assessor. 

Second. The county assessor shall in making up his work for the county 
board of equalization, add thereto the assessment-rolls of the various town- 
ships and the same shall be equalized by the county board of equalization as 
between townships as other property in such counties is equalized. If it shall 
be necessary to raise the assessment of a township or townships, the county 
board of equalization shall serve written notice upon the chairman of the 
township board of supervisors of its intention so to do and shall also give 
general notice by publication to the residents of such township or townships 
at least five days previous to raising such assessment. (L. 11, p. 113, 8 1.] 


CHAPTER XII. 
TOWN TAXES AND CHARGES. 


§ 9403. Taxes—When to be Certified. 

All taxes shall be levied or voted in specific amounts, and the rates per 
centum shall be determined from the amount of property, as equalized by the 
county board of equalization each year, except such general taxes as may be 
definitely fixed by law. The taxes voted by townships, and not previously 
returned to the county auditor, and all delinquent poll, road and other taxes 
to be collected by any town officer, and due and unpaid, shall be certified 
by the proper authorities to the county auditor on or before the first day of 
November in each year. There shall be levied annually on each dollar of 
taxable property in the state [township] (other than such as by law is other- 
wise taxed), as assessed and entered on the tax lists for the several purposes 
enumerated, taxes at the rates specified as follows: For township purposes, 
such sum as may be voted at any legal town meeting, the rate of which 
shall not exceed, exclusive of such sums as may be voted at the annual town 
meeting for road and bridge purposes, two mills in any township having a 
taxable valuation of one hundred thousand dollars or more, and the amount 
of which shall not exceed one hundred and fifty dollars in any township 
having a taxable valuation less than one hundred thousand dollars, and the 
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rate of such tax shall not exceed one-half of one per cent in any township. 
The rate of tax for road and bridge purposes in any township shall not exceed 
eight mills per dollar: Provided, That nothing in this section shall be con- 
strued to prevent the township supervisors or corporate authorities of any 
town from levying any tax which by any special law they may be authorized 
to levy. [L. 13, p. 445, § 8.] 


§ 9406-1. County to Set Aside Certain Amounts. 

Whenever any county of this state shall have adopted township organiza- 
tion it shall be the duty of the board of county commissioners of such county 
to set aside from the levy of the current year the following sums, which 
shall be paid to the township treasurer in the manner provided by law: To 
each township for current expenses, one hundred dollars; to each township 
for township roads and bridges, twenty-five per cent of the amount levied 
upon the property of said township for construction and repair of roads and 


bridges. [L. 713, p. 446, § 10.] 
CHAPTER XIV. 
POLL TAX—COLLECTION OF TOWN TAXES. 
§ 9411. hour the polls were closed, or that any 


An allegation that by reason of the 
closing of the polls before the time fixed 
by law many qualified voters were deprived 


voters coming to the polls before that time 
were prevented from voting: Murphy v. 
Spokane, 64 Wash. 681, 117 Pac. 576. 


Ag to irregularity in opening or closing 
polls as one which will avoid the election, 
see note in 90 Am. St. Rep. 78. 


of the right of voting is not sufficient to 
invalidate the election where it does 
not appear how long before the closing 


CHAPTER XV. 
FEBS OF TOWN OFFICERS. 


§ 9414. Poundmaster—Duties—Fees. 

The poundmaster shall be allowed the following fees, to wit: For taking 
into pound and discharging therefrom any horse, ass or mule and all neat 
cattle, fifty cents each; and for every hog, large or small, sheep or lamb, 
goat or kid, twenty-five cents each; and fifty cents a day for keeping each 
head of horses, asses, mules or neat cattle twenty-four hours, and twenty 
cents for keeping each hog, sheep or goat, for each twenty-four hours. And 
the poundmaster has a lien on all such animals for the full amount of his 
legal charges and expenses, and shall be entitled to the possession of such 
animals until the same are paid; and if the same are not paid, and said ani- 
mals removed, within four days after they are so impounded, the said pound- 
master shall give notice by posting the same in three of the most public 
places in said town, or by personal notice in writing, 1f the owner is known, 
that said animals (deseribing them) are impounded and that, unless the same 
are taken away and fee paid within fifteen days after the date of such notice, 
he will sell the same at public vendue at the place where the town meetings 
of said town are usually held; and on the day designated in such notice the 
said poundmaster shall expose the said animals for sale, and sell the same 
to the highest bidder in cash, for which service he shall receive two per cent 
of the purchase money for each aninial. Out of the money realized from said 
sale, the said poundmaster shall deduct all his legal fees and charges, and pay 
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the balance, if any, to the chairman of the town supervisors, at the same time 
giving to said supervisors an accurate description of the animals sold, and 
the amount received by him for each animal, and shall take a receipt and 
duplicate therefor, and file one of them with the town clerk: Provided, That 
the said supervisors shall, at any time within six months, upon sufficient proof 
from the owner of any animal so sold, pay to said owner the balance duc as 
received from the said poundmaster; but if said money is not claimed within 
that time the sum so received shall be retained for the use of said town. 
IL. 11, p. 113, 8 1.] 
CHAPTER XXI. 
MISCELLANEOUS PROVISIONS. 


§ 9436-1. Obligations Against Road Districts Under Township Organiza- 
tion. 

Whenever any county has heretofore, or shall hereafter, adopt and take 
upon itself township organization and government under the provisions of 
any law passed pursuant to the provisions of section 4, article 11 of the con- 
stitution of this state, authorizing such organization and government, and at 
the time of the adoption of such form of government there shall exist against 
any road district in such county, previously created and defined by the com- 
missioners of such county, any obligations for debts incurred in the construc- 
tion or repair of any roads or bridges in such road district, such change in 
the government of said county shall not in any way affect such existing 
obligations of any such road district; but all such obligations shall remain and 
constitute a valid charge upon and against all of the taxable property included 
within the territorial limits of such road district as it existed at the time of 
the adoption of such township organization for the full amount of all of said 
obligations. For the purposes of this act, the territory which comprised said 
road district shall thereafter comprise and constitute a road tax district of 
said county, and said road tax district shall be designated by a like number 
by which said road district was theretofore known. [L. 11, p. 47, §1.] 


§ 9436-2. Road District Tax to be Levied. 

There shall be levied annually at the same time the levy for general 
county taxes is made, and by the officers levying the said county tax, a tax 
of not more than five mills on the dollar on all taxable property within the 
territorial limits of every such road district as the same existed at the time 
of the adoption of such township organization for the payment of and until 
the full amount of all indebtedness, together with all accrued and accruing 
interest thereon, existing against any such road district, shall have been paid 
in full. [L. 11, p. 48, 8 2.] 


§ 9436-3. Tax Collected as Other Taxes are. 

The tax levied, as provided for in section 9436-2, shall be extended upon 
the tax-rolls of the county, and shall be collected by the county treasurer 
of said county at the same time and in the same manner. as other taxes are 
collected, and said treasurer shall credit to the proper road tax district all 
sums collected from any such levy, and all sums so collected shall by the said 
treasurer be applied to the payment, in the order of their issue, of the out- 
standing warrants against the road district for the indebtedness of which 
said levy was made. [L. 11, p. 48, §3.] 
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TITLE LXXX. 
TRADEMARKS. 


§ 9492. 


The name of a corporation is not its 
trademark, as the latter refers to the 
thing sold, and a trade name embraces both 
the thing and the individuality of the 
seller: Eastern Outfitting Co. v. Manheim, 
59 Wash. 428, 35 L. R. A., N. S., 251, 110 
Pac. 23. 

As to general principles in the use of 
A dee note in 85 Am. St. Rep. 


A corporation which was first in the use 
of the name is not entitled to an injunc- 
tion preventing the further use of the 
trade name by a copartnership, since pro- 
tection to a trade name is only coextensive 
with the market, and there cannot be un- 
fair trade competition unless there is com- 
petition: Eastern Outfitting Co. v. Man- 
heim, 59 Wash. 428, 35 L. R. A., N. S., 251, 
110 Pac. 23. 


A corporation organized in this state 
under the name of “Eastern Outfitting 
Company,“ for the purpose of selling 
cloaks, suits and men’s clothing, has no ex- 
clusive right to the use of the name 
throughout the state for that purpose; and 
where its business had been confined to 
a retail and mail order business in the 
vicinity of Seattle, it will be enjoined 
from opening a branch house under the 
same name in Spokane, for the purpose of 
defrauding the public and a copartnership 
that had for several years been doing the 
same kind of business under the same name 
in the city of Spokane, where there had 
been no confusion theretofore owing to the 
fact that neither had invaded the territory 
of the other: Eastern Outfitting Co. v. 
Manheim, 59 Wash. 428, 35 L. R. A., N. S., 
251, 110 Pac. 23. 

As to right of corporation organized for 
purposes other than pecuniary profit to 
use name similar to that of other corpora- 
tion, see note in Ann. Cas. 1912A, 825. 

Although there may be no exclusive 
right to use a proprietary trademark, nor 
any breach of contract as to goodwill, yet 
an injunction will be granted to restrain 
unfair competition by the fraudulent use 
of a trade name, and the complaint states 
a cause of action, where it appears that a 
corporation had acquired from a partner- 
ship in the restaurant business the right 
to use the individual name of one of the 
partners, who had previously built up an 
enviable reputation and trade at a certain 
location in the city of S., with the right 
to conduct the business under such in- 
dividual name, that such partner after- 


ward sold out his stock to his former 
partner, and soon after organized a new 
corporation and opened up and began con- 
ducting another restaurant and cafe in the 
same city within a block of the old loca- 
tion, with the same individual name 
printed in large letters on the front door 
in such a manner as to make the publie 
believe that the old restaurant had moved 
to the new location, advertising the same 
in the daily papers and moving picture 
shows in the same misleading manner, to 
the plaintiff's damage: Wright Restaurant 
Co. v. Seattle Restaurant Co., 67 Wash. 
690, 122 Pac. 348. 


§ 9494. 

Under the law making the secretary of 
state’s attested certificate of the recordin 
of a trademark proof of its adoption, an 
prescribing no form for the certificate, the 
secretary of state’s certified copy of the 
application and label is sufficient prima 
facie proof of all acts necessary for regis- 
tration, including the filing of two copies 
of the label required by law: State v. 
Montgomery, 57 Wash. 192, 106 Pac. 771. 

An application for registration of trade- 
marks to consist of the words Typographi- 
cal Union Label” or “Allied Printing 
Trades Council,” fac-simile of each being 
attached, is not void as being in the al- 
ternative, but is rather an application for 
the registration of two labels, the law not 
prohibiting the registration of more than 
one label on one application: State v. 
Montgomery, 57 Wash. 192, 106 Pac. 771. 

The law does not require application for 
the registration of a trademark to be made 
by any particular person, and it is sufh- 
cient that one application for two labor 
union labels, having some interests in 
common, was made by the president of one 
of the unions in the interest and for the 
use of the unions: State v. Montgomery, 57 
Wash. 192, 106 Pac. 771. 


§ 9497. 

A complaint for the infringement of a 
trademark label is sufficient when the 
charging part is in the words of this sec- 
tion, and the label is identified as that of 
the Allied Printing Trades Council, 
adopted, used, and filed as required by 
law: State v. Montgomery, 57 Wash. 192, 
106 Pac. 771. 

The title “An act relating to trademarks” 
is sufficient to embrace penal provisions 
for violations of the act: State v. Mont- 
gomery, 57 Wagh. 192, 106 Pac. 771. 
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TITLE LXXXI. 
WATER AND WATER POWER COMPANIES. 


CHAPTER I. 
POWERS AND RIGHTS OF APPROPRIATION. 


§ 9510. 


Under this section, providing that cor- 
porations organized for the purpose of 
erecting and maintaining flumes or aque- 
ducts to convey water for... . irrigation 

. Shall have the same right to appro- 
priate lands for necessary corporate pur- 
poses as other corporations and to take 
any water not otherwise legally appro- 
priated, an irrigation company may con- 
demn land for a reservoir site, that being 
a “necessary corporate purpose” within the 


act, where it is necessary to store water 
in order to accomplish irrigation: State ex 
rel. Golden Valley Irr. Co. v. Superior 
Court, 67 Wash. 556, 122 Pae. 19. 

The title, “An act to amend an act ap- 
proved November 13, 1873, entitled an act 
to provide for the formation of corpora- 
tions,” is sufficient and broad enough to 
include a provision conferring the right 
of eminent domain on corporations organ- 
ized for certain purposes: State ex rel. 
Golden Valley Irr. Co. v. Superior Court, 
67 Wash. 556, 122 Pac. 19. 


CHAPTER II. 
WATER AND POWER DISTRICTS. 


§ 9510-1. Water Districts Authorized. 

Water districts for the acquirement, construction, maintenance, opera- 
tion, development and regulation of a water supply system within such dis- 
tricts are hereby authorized to be established in the various counties of this 
state, as in this act provided. [L. 13, p. 533, §1.] 


§ 9510-2. Formation of District. | 

At any general election or any special election which may be called for 
that purpose the board of county commissioners of any county in this state 
shall on petition of at least twenty-five per cent of the qualified electors resid- 
ing within the district described in said petition, submit to the voters resid- 
ing within said district, the proposition of creating a water district which 
shall be coextensive with the territory described in the petition and the board 
of county commissioners shall submit such proposition at a special election to 
he called therefor when such petition so requests. [L. 13, p. 533, § 2.] 


§ 9510-3. Petition. 

The petition presented to the board of county commissioners shall set 
forth the territorial extent of the proposed district, particularly describing 
the same and shall be filed with the county auditor who shall within fifteen 
days examine the signatures thereto and certify to the sufficiency or insuffi- 
ciency thereof, and for such purpose the county auditor shall have access to 
all registration books in the possession of officers of any incorporated city or 
town in such proposed water district. If such petition be found to be insuffi- 
cient it shall be returned to the person or persons filing the same who may 
amend or add names thereto for ten days when the same shall be returned 
to the county auditor who shall have an additional fifteen days to examine the 
same and attach his certificate thereto. No person having signed such petition 
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shall be allowed to withdraw his name therefrom after the filing of the same 
with the county auditor. Whenever such petition shall be certified to ss 
sufficient, the county auditor shall forthwith transmit the same, together 
with his certificate of sufficiency attached thereto, to the board of county 
commissioners who shall, at their first meeting thereafter if such petition 
so requests, by resolution, call a special election to be held not less than thirty 
nor more than sixty days from the date of such certificate and shall cause 
to be published a notice of such election at least once a week for four con- 
secutive weeks in a newspaper of general circulation in the county in which 
said proposed water district is located, which notice shall state the hours 
during which such polls will be open, the boundaries of the proposed water 
district and the object of such election, and said notice shall also be posted 
for ten days in ten public places in such proposed water district. The same 
notice shall be given in the event of such proposition being submitted at a 
general election: Provided, In submitting the said question to the voters for 
their approval or rejection, the proposition shall be expressed on said bal- 
lot in the following terms: Water Supply District. Yes.’’ (Giving 
the name to such district as may be decided on by the board of county com- 
missioners.) ‘‘-—— Water Supply District. No.’’ (Giving the name to 
such district as may be decided on by the board of county commissioners. ) 
There shall be not less than one polling-place in each of the various wards 
of any incorporated city or town in the proposed water districts, and one 
polling place in each precinct in such proposed water district. [L. 13, 
p. 533, § 3.] 


§ 9510-4. Two or More Petitions. 

Whenever two or more petitions for the formation of a water district 
shall be filed as herein provided the petition describing the greater area 
shall supersede all others and an election shall first be held thereunder, and 
no lesser water district shall ever be created within the limits, in whole or 
in part of any water district. [L. 13, p. 534, § 4.] 


§ 9510-5. Elections. 

If at such election a majority of the voters voting upon such proposition 
shall vote in favor of the formation of such district the board of county 
commissioners shall so declare in its canvass of the returns of such elections 
and such water district shall then be and become a municipal corporation of 
the state of Washington, and the name of such water district shall be“ 
Water District” (inserting the name appearing on the ballot). IL. 138, 
p. 535, § 5.] 


§ 9510-6. Commissioners—Election of. 

At the same election, at which the proposition is submitted to the voters 
as to whether a water district shall be formed, three water commissioners shall 
be elected to hold office respectively for the terms, one, two, and three years 
and until their respective successors are elected, the term of each nominee for 
water commissioner to be expressed on the ballot. And thereafter and at 
least thirty days prior to the first Tuesday of June in each year such board 
of water commissioners shall give notice by publication at least once a week 
for four consecutive weeks in a newspaper of general circulation in said 
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water district that an election will be held on the first Tuesday in June 
thereafter for a water commissioner to hold office for three years and until 
his successor is elected and qualified. 

Nominations for water commissioners shall be by petition of at least ten 
per cent of the qualified electors of such water district to be filed in the office 
of the county auditor of the county in which such district is located for the 
first election and with the secretary of such water district for all succeeding 
elections such nominations to be so filed at least ten days prior to such elec- 
tion: Provided, however, That there shall be no election held on the first 
Tuesday of June immediately following the creation of such water district: 
And provided, further, That in the event of a vacancy caused by death, 
resignation or otherwise, such vacancy shall be filled by appointment by a 
majority vote of the remaining board of water commissioners until the next 
regular election for water commissioner. Said board of water commissioners 
shall designate in their notice of election whether such election be a general or 
special election, the time of opening and closing of polls, and the place of 
voting, but in no event shall there be less than one voting place in each of the 
wards of any city or town in such district, and at least one voting place in 
any precinct in the water district outside of any town or city. The polls shall 
be open at every election held by said water district at least from I o’clock 
P. M. to 8 P. M., but said board of water commissioners may keep the polls 
open for a longer period of time if they shall so order, but the time of open- 
ing and closing the polls must be stated in the notice of election and the polls 
shall be opened and closed in accordance with such notice. Any person resid- 
ing in said water district who is at the time of holding of any election, a 
qualified voter under the laws of the state of Washington, shall be entitled to 
vote at any election held in such water district. 

The officers of any city or town, or in any precinct in a water district 
where registration is required, having charge of the registration, shall de- 
liver the same to the water commissioners for the use of the election officers 
at any election held in a water district formed under and in accordance with 
the provisions of this act. And the registration of voters for election to be 
held in such water district shall be conducted by the city or town clerks and 
officer of registration of the city, town and territory embraced within said 
water district; and the notice prescribed to be given by section 4765 of Rem- 
ington and Ballinger’s Annotated Codes and Statutes of Washington, shall 
constitute sufficient notice to citizens residing in within said water district for 
registration for any general or special election therein, without the necessity 
for such notice specially stating that it is for registration for an election to 
be held in a water district. And any elector who shall have registered in 
accordance with the laws of this state, entitling him to vote at a general or 
special election in the city, town or territory comprised within such water 
district, within time to constitute same a good registration for any general 
or special election of said water district, shall be entitled to vote thereat with- 
out further or other registration. The clerk of such water district shall give 
notice of the closing of the poll-books for registration for any general or spe- 
cial election of such water district by a notice published at least ten days 
preceding such closing, such published notice to have at least two insertions 
in a newspaper of general circulation in such water district. And such poll- 
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books shall be closed for the purpose of registration of voters for any general 
or special water district election five days preceding such election and such 
published notice shall so declare: Provided, however, That such poll-books 
shall not thereby be deemed closed for a general, county or city municipal 
elections, but closed only for general or special water district elections. The 
city or town clerk or registration officer required to perform the duties enu- 
merated under this act shall receive no additional compensation therefor. The 
general laws of the state of Washington governing the registration of voters 
for a general or a special city or town municipal elections, when not inconsist- 
ent with the foregoing provision, shall govern the registration of voters for 
elections held under this chapter, and the registration books of the city, town 
and territory comprising said water district shall be the books used by said 
water district, and no separate registration books shall be kept or maintained 
by it. The manner of holding any general or special election for said water 
district shall be in accordance with the laws of this state and the charter pro- 
visions of the cities or towns within said water district if any there be, in so 
far as the same are not inconsistent with the provisions of this act. All 
expense of elections for the formation of such water districts shall be paid by 
the county in which said election is held and such expenditure is hereby de- 
clared to be for a county purpose, and the money paid out for such purpose 
shall be repaid to such county by the water district if formed. [L. 13, p. 535, 
$ 6.] 


§ 9510-7. Board of Water Commissioners—Ofificers. 

When the said water district shall be created as hereinbefore provided 
for, the officers of such district shall be a board of water commissioners con- 
sisting of three members elected as provided in section 9510-6 and said 
board of water commissioners shall annually elect one of their number as 
president and another of their number as secretary of said board. All water 
commissioners shall serve without compensation. They shal! by resolution 
adopt rules governing the transaction of its business and shall adopt an off- 
cial seal. All proceedings shall be by resolution recorded in a book or books 
kept for such purpose which shall be public records. [L. 13, p. 538, 8 7.] 


§ 9510-8. Board of Water Commissioners—Powers and Duties. 

All water districts organized under the provisions of this act shall be 
and are hereby authorized to acquire by purchase or condemnation, or both, 
all lands, property, property rights, water, water rights, leases or easements 
necessary for the purposes of the water district and to exercise the right of 
eminent domain in the acquirement or damaging of all land, property, prop- 
erty rights, water or water rights, leases and easements necessary in carrying 
out the purposes for which said district shall have been created and such right 
of eminent domain shall be exercised in the same manner and by the same 
procedure as is or may be provided by law for cities of the third class, except 
in so far as such law may be inconsistent with the provisions of this act, and 
except that all assessment or reassessment rolls provided by law to be pre- 
pared and filed by eminent domain commissioners or commissioners appointed 
by the court shall be prepared and filed by the water district, and the duties 
devolving upon the city treasurer under said law be, and the same are hereby 
imposed upon the county treasurer for the purposes of this act; to construct, 
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condemn and purchase, purchase, acquire, add to, maintain and supply water- 
works for the purpose of furnishing such water district and inhabitants 
thereof, and any city or town within such district, and any other persons with 
an ample supply of water for all uses and purposes public and private, except 
irrigation, with full authority to regulate and control the use, distribution 
and price thereof. And for the purposes aforesaid, it shall be lawful for 
any water district so organized in this state to take, condemn and purchase, 
purchase, acquire and retain water from any public or navigable lake, river or 
watercourse, percolating or subterranean or any underlying water within the 
state and, by means of aqueducts or pipe-line to conduct the same throughout 
such water district, and throughout any city or town within such district 
and to construct and lay the same along and upon public highways, roads and 
streets, within such district, and to condemn and purchase, purchase or acquire, 
lands and rights of way necessary for said aqueducts, and pipe-lines, and such 
water district is hereby authorized and empowered to erect and build dams or 
other works across or at the outlet of any lake, river or other watercourse 
therein up to and above high-water mark; and for all the purpose of construct- 
ing or laying such aqueducts or pipe-lines, dams or waterworks or other neces- 
sary structures in storing and retaining waters as above provided, or for any 
of the purposes provided for by this chapter, such water districts shall have 
the right to occupy the beds and shores up to the high-water mark of any such 
lake, river, or other watercourse, and to acquire the right by purchase or by 
condemnation and purchase or otherwise to any water, water rights, easements 
or privileges named in this chapter or necessary for any of said purpose and 
any such water district, shall have the right to acquire by purchase or con- 
demnation and purchase any lands, properties or privileges necessary to be had 
to protect the water supply of such water district from pollution: Provided, 
That should private property be necessary for any such purposes or for stor- 
ing water above high-water mark, such water district may condemn and 
purchase or purchase and acquire such private property. [L. 13, p. 538, 
§ 8.] 


§ 9510-9. Local Improvement Districts. 

Said water district shall have the power to establish local improvement 
districts within its territory; to levy special assessments under the mode of 
annual installments extending over a period not exceeding twenty years on 
all property specially benefited by any local improvement on the basis of 
special benefits to pay in whole or in part the damages or costs of any im- 
provements ordered in such water district; to issue local improvement bonds 
in any such improvement district to be repaid by the collection of local im- 
provement assessments: Provided, That the levying and collection of all 
public assessments and issuance of bonds hereby authorized shall be in the 
manner now and hereafter provided by law for the levying and collection of 
local improvement assessments and the issuance of local improvement bonds 
by cities of the third class in so far as the same shall not be inconsistent with 
the provisions of this act: Provided, however, That the duties devolving upon 
the city treasurer under said laws be and the same hereby. are imposed upon 
the county treasurer for the purposes of this act, the mode of assessment shall 
be in the manner to be determined by the tax commissioner by resolution. 
[L. 13, p. 540, § 9.] 
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§ 9510-10. Adoption of Plan—Submission—FElection—Notice. 

It shall be the duty of the water district commissioners of every water 
district before creating any improvements hereunder or submitting to vote 
any plan for incurring any indebtedness, to consider and determine upon and 
adopt a comprehensive scheme or plan of water supply for such district for 
the purposes authorized in this act, and for such purpose, the water district 
commissioners shall investigate the several portions and sections of such 
water district for the purpose of determining the present and future needs 
of such district in regard to a water supply; to examine and investigate, 
determine and select a water supply or water supplies for such district suit- 
able and adequate for present and future needs thereof; to consider and 
determine a general system or plan for acquiring such water supply or water 
supplies, and the lands, waters and water mghts and easements necessary 
therefor, and for retaining and storing any such waters, erecting dams, reser- 
voirs, aqueducts and pipelines to convey the same throughout such district; 
for determining the plan or system for distributing such water throughout 
such district by means of subsidiary aqueducts and pipe-lines, and the method 
of distributing the cost and expense thereof against such water district and 
against local improvement districts within such water district for any pur- 
pose authorized in this act, and including any such local improvement district 
lying wholly or partially within the limits of any city or town in such district. 

Such general comprehensive scheme and plan, when finally considered 
or determined upon by such board of water commissioners, shall be by them 
adopted by resolution, which resolution shall provide for the submission 
thereof at a general or special election specified in such resolution to the 
qualified voters within such district for their ratification or rejection. No 
expenditure for the carrying on of any part of such plan shall be made by 
the water district commissioners other than the necessary salaries of engineers, 
clerical and office expenses of such water district, and the cost of engineering, 
surveying, preparation and collection of data necessary for the making and 
adoption of a general scheme of improvements in such water district unless 
and until such general scheme of improvements has been so officially adopted 
by the water district commissioners and ratified by the affirmative vote of a 
majority of the voters of such water district voting thereon at the election 
which shall be held for such purpose. Twenty days’ notice of such election 
shall be published in one or more weekly newspapers of general circulation in 
such water district. If at such election a majority of the votes cast upon such 
question shall be in favor of the adoption thereof, the same shall thereupon 
be ratified and adopted and proclamation thereof made by such commission 
within ten days after such election. Such commission may submit at the same 
election at which the proposition to adopt the comprehensive plan or scheme 
is submitted, or at any general or special election a proposition that said 
water district incur a general indebtedness for the construction of any part 
or all of said comprehensive plan. Provided, however, That such proposition 
to incur indebtedness shall be so submitted as to enable the voters to vote for 
or against the same independent of any vote on the proposition of adopting 
or rejecting such comprehensive plan or scheme. If such general indebted- 
ness is to be incurred, the amount of such indebtedness and the terms thereof 
shall be included in the proposition submitted to the qualified voters as afore- 
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said and such proposition shall be adopted and assented to by three-fifths of 
the qualified voters of the said water district voting at said election. 

Whenever a proposition has been adopted as aforesaid, the water district 
commissioners shall have power to proceed forthwith to carry out said gen- 
eral scheme or plan to the extent specified in the proposition to incur such 
general indebtedness. [L. 13, p. 540, § 10.] 


§ 9510-11. Issuance of Bonds. 

Whenever the qualified voters of any such water district shall have here- 
tofore adopted or shall hereafter adopt a proposition for a water supply, as 
set out in the preceding section, and shall have authorized a general indebted- 
ness for all of said proposition or any part thereof, general water district 
bonds may be issued as hereinafter provided. Said bonds shall be registered 
or coupon bonds; shall be issued in denominations of not less than one hun- 
dred or more [than] one thousand dollars; shall be numbered from one up 
consecutively; shall bear the date of their issue; shall be payable not more 
than forty years from date; and shall bear interest not to exceed six per cent 
per annum, payable semi-annually, with interest coupons attached; and the 
principal and interest shall be made payable at such place as may be desig- 
nated. The bonds and each coupon shall be signed by the presiding officer 
of the board of water district commissioners and shall be attested by the 
secretary of the said board under the seal of the water district. There shall 
be levied each year a tax upon the taxable property within such water dis- 
trict, sufficient to pay the interest on said bonds as the same accrues: Provided, 
however, That no levy shall be made for such purposes, if the revenues from 
the sale of water or power is sufficient to pay said interest; before ten years 
prior to the maturity of said bonds an annual sinking fund sufficient for the 
payment of said bonds at maturity may be established by the levy of a tax; 
all taxes shall become due and collectable as other taxes. Said bonds shall 
be printed and engraved or lithographed on good bond paper and a duly 
authenticated copy of this act, and a copy of the resolution of the water dis- 
trict commission directing the submission of such plan or system to the 
qualified voters of such water district for ratification or rejection shall be 
printed on each bond, together with a printed copy of a signed statement by 
the presiding officer of the board of water commissioners and the secretary 
of such board, showing the result of said election. Such bonds shall be sold 
in such manner as the corporate authorities shall deem for the best interest 
of the water district. A register shall be kept of all bonds which register 
shall show the number, date, amount, interest, to whom delivered—if coupon 
bonds—and the name of the payee—if registered bonds; and when and where 
payable and each and every bond executed, issued or sold under the provi- 
sions of this subdivision. [L. 13, p. 542, §11.] 


§ 9510-12. Improvements on Local Assessment Plan. 

Whenever a petition signed by a majority of the owners of land in the 
district to be therein described shall be filed with the water district commis- 
sion, asking that any portion of the general plan adopted be ordered, and 
defining the boundaries of a local improvement district to be created to pay 
in whole or in part to pay the cost thereof, it shall be the duty of the water 
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district commission to fix a date for hearing on such petition after which 
it may alter the boundaries of such proposed district and prepare and adopt 
detailed plans of any such local improvement, declare the estimated cost 
thereof, what proportion of such cost shall be borne by such proposed local 
improvement district and what proportion of the cost, if any, shall be borne 
by the entire water district: Provided, however, That engineering and office 
expenses in all cases shal] be borne by the general water district. 

The water district commission shall forthwith by resolution order such 
improvement, provide the general funds of the water district to be applied 
thereto, acquire all necessary lands therefor, pay all damages caused thereby 
and commence in the name of the water district such eminent domain pro- 
ceedings and supplemental assessment or reassessment proceedings to pay all 
eminent domain awards as may be necessary to entitle said water district to 
proceed with such work, and said water district commission shall thereafter 
proceed with such work and shall make and file with the county treasurer, 
its roll levying special assessments in the amount to be paid by special assess- 
ment against the property situated within such local improvement distret 
in proportion to the special benefits to be derived by the property in such 
local improvement district from such improvement. Before the approval of 
such roll a notice shall be published once a week for four consecutive weeks 
in a newspaper of general circulation in such local improvement district, 
stating that such roll is on file and open to inspection in the office of the clerk 
of the water district commission, and fixing the time not less than fifteen nor 
more than thirty days from the date of the first publication of such notice 
within which protests must be filed with the secretary of said water district 
commission against any assessments shown thereon and fixing a time when 
a hearing shall be held by said commission on said protests. After such hear- 
ing the water district commission may alter any and all assessments shown 
on such roll and may then by resolution approve the same, but in the event 
of any assessment being raised a new notice similar to such first notice shall 
be given, after which final approval of such roll may be made by the water 
district commission: Provided, That whenever any property shall have been 
entered originally upon such roll and the assessment upon any such property 
shall not be raised, no objection thereto shall be considered by the water dis- 
trict commission or by any court on appeal unless such objection be made in 
writing at, or prior to the date fixed for the original hearing upon such roll. 
[L. 13, p. 543, § 12.] 


§ 9510-13. Method of Appeal. 

The decision of the water district commission upon any objections made 
within the time and in the manner herein prescribed, may be reviewed by the 
superior court upon an appeal thereto taken in the following manner. Such 
appeal shall be made by filing written notice of appeal with the secretary of 
said water district commission and with the clerk of the superior court in 
the county in which such water district is situated within ten days after the 
resolution confirming such assessment-roll shall have become published, and 
such notice shall describe the property and set forth the objections of such 
appellant to such assessment; and within ten days from the filing of such 
notice of appeal with the clerk of the superior court, the appellant shall file 
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with the clerk of said court, a transcript consisting of the assessment-roll and 
his objections thereto, together with the resolution confirming such assessment- 
roll, and the record of the water district commission with reference to said 
assessment, which transcript, upon payment of the necessary fees therefor, 
shall be furnished by such secretary of said water district commission and by 
him certified to contain full, true and correct copies of all matters and pro- 
ceedings required to be included in such transeript. Such fees shall be the 
same as the fees payable to the county clerk for the preparation and certifica- 
tion of transcripts on appeal to the supreme court in civil actions. At the 
time of the filing of the notice of appeal with the clerk of the superior court 
a sufficient bond in the penal sum of two hundred dollars, with at least two 
sureties, to be approved by the judge of said court, conditioned to prosecute 
such appeal without delay, and if unsuccessful, to pay all costs to which the 
water district is put by reason of such appeal. The court may order the 
appellant upon application therefor, to execute and file such additional bond 
or bonds as the necessity of the case may require. Within three (3) days 
after such transcript is filed in the superior court, as aforesaid, the appellant 
shall give written notice to the head of the legal department of such water 
district, and to the city clerk, that such transcript is filed. Said notice shall 
state a time (not less than three (3) days from the service thereof) when the 
appellant will call up the said cause for hearing; and the superior court shall, 
at said time or at such further time as may be fixed by order of the court, 
hear and determine such appeal without a jury; and such cause shall have 
preference over all civil causes pending in said court, except proceedings 
under an act relating to eminent domain in such water district and actions 
of forcible entry and detainer. The judgment of the court shall confirm, 
correct, modify or annul the assessment in so far as the same affects the 
property of the appellant. A certified copy of the decision of the court shall 
be filed with the officer who shall have custody of the assessment-roll, and he 
shall modify and correct such assessment-roll in accordance with such deci- 
sion. An appeal shall lie to the supreme court from the judgment of the 
superior court, as in other cases: Provided, however, That such appeal must 
be taken within fifteen (15) days after the date of the entry of the judgment 
of such superior court; and the record and opening brief of the appellant in 
said cause shall be filed in the supreme court within sixty (60) days after 
the appeal shall have been taken by notice as provided in this act. The time 
for filing such record and serving and filing of briefs in this section pre- 
scribed may be extended by order of the superior court, or by stipulation of 
the parties concerned. And the supreme court, on such appeal may correct, 
change, modify, confirm or annul the assessment in so far as the same affects 
the property of the appellant. A certified copy of the order of the supreme 
court upon such appeal shall be filed with the officer having custody of such 
assessment-roll, who shall thereupon modify and correct such assessment-roll 
in accordance with such decision. [L. 13, p. 545, § 13. 


§ 9510-14. Proceedings Conclusive. 

Whenever any assessment-roll for local improvements shall have been 
confirmed by the water district commission of such water district as herein 
provided, the regularity, validity and correctness of the proceedings relating 
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to such improvement, and to the assessment therefor, including the action of 
the water district commission upon such assessment-roll and the confirmation 
thereof, shall be conclusive in all things upon all parties, and cannot in any 
manner be contested or questioned in any proceeding whatsoever by any per- 
son not filing written objections to such roll in the manner and within the 
time provided in this act, and not appealing from the action of the water 
district commission in confirming such assessment-roll in the manner and 
within the time in this act provided. No proceeding of any kind shall be 
commenced or prosecuted for the purpose of defeating or contesting any such 
assessment, or the sale of any property to pay such assessment, or any cer- 
tificate of delinquency issued therefor, or the foreclosure of any lien issued 
therefor: Provided, That this section shall not be construed as prohibiting the 
bringing of injunction proceedings to prevent the sale of any real estate upon 
the grounds (1) that the property about to be sold does not appear upon the 
assessment-roll, or (2) that said assessment had been paid. [L. 13, p. 547, 
§14.] | 


§ 9510-15. Annexation of Territory—Petition for Election for. 

The territory adjoining and in the same county with any water district 
organized under this chapter may be annexed to and become a part of such 
water district in the manner following: Any twenty-five (25) legal voters, 
residents within the territory proposed to be annexed, may petition the said 
water district commission of such water district to cause the question to be 
submitted to the legal voters of the territory proposed to be annexed whether 
they will be annexed and become a part of such adjoining water district: 
Provided, however, That where such territory to be annexed shall be within 
the limits of an incorporated city or town other than the first class, such 
petition shall be signed by at least twenty (20) per cent of the qualified 
electors residing within such territory. The petition shall define the limits 
of the territory proposed to be annexed to such water district. Upon the 
filing of such petition with the board of water commissioners, if said com- 
missioners shall concur in said petition, they shall provide for a hearing to 
be held for the discussion of such proposed annexation at the office of said 
board of water commissioners, and shall give due notice of such hearing by 
publication in a weekly newspaper published in said water district for at 
least two weeks prior to said hearing. If said water commissioners shall con- 
cur in said petition, it shall be their duty to submit the proposal to the 
electors of such territory proposed to be annexed, at an election to be held in 
such territory. The said commissioners shall, by order of such board duly 
adopted, fix a time and place or places within the limits of the territory pro- 
posed to be annexed for the holding of such election to determine the ques- 
tion of annexation, and said commissioners shall name the persons to act as 
judges at such election, and shall give notice thereof by causing notice to be 
published for two weeks in two consecutive issues of a weekly newspaper 
published in said water district, and by posting notices in five (5) public 
places within the territory proposed to be annexed to said district. The bal- 
lot to be used at such election shall be in the following form: 


“For annexation to water district.” 
‘‘Against annexation to water district.’’ 
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The judge or judges at such election shall make return thereof to the 
board of water commissioners, who shall canvass such return and cause a 
statement of the result of such election to be entered on the record of such 
commissioners. If the majority of the votes cast upon the question at such 
election shall be for annexation, then such territory shall immediately be and 
become annexed to such water district, and the same shall thenceforth be a 
part of said water district, the same as though originally included in such 
district. [L. 13, p. 547, 8 15.] 


§ 9510-16. ‘Election—Officers—Expenses. 

All election officers for any election held pursuant to this chapter shall 
be named by the board of water commissioners and the expense of all such 
elections shall be paid out of the funds of such water district. [L. 13, p. 549, 
§ 16.) 


§ 9510-17. Tax Levy—Limit of—Collection. 

The board of water commissioners are hereby authorized to levy, or cause 
to be levied, to carry out the purposes of this act in addition to that men- 
tioned in section 9510-11, a general tax on all property located in said 
water district each year not to exceed two mills on the assessed valuation of 
the property in such water district. Said taxes when so levied shall be cer- 
tified to the proper county official for the collection of the same as other gen- 
eral taxes. When such money is collected it shall be placed in a separate 
fund to be known as the Water District Fund and paid out on warrants 
issued on the board of water commissioners for the purposes specified in this 
act. [L. 13, p. 549, §17.] 


§ 9510-18. Limit of Indebtedness. | 

Each and every water district that may hereafter be organized pursuant 
to this act is hereby authorized and empowered by and through its board 
of water commissioners to contract indebtedness for water purposes, and the 
maintenance thereof not exceeding one per cent of the taxable property in 
such water district to be ascertained by the last assessment for state and 
county purposes previous to and the incurring of such indebtedness. [L. 13, 
p. 549, § 18.] | 


§ 9510-19. Additional Indebtedness—Election to Authorize. 

Each and every water district hereafter to be organized pursuant to this 
act, may contract indebtedness in excess of the amount named in the preced- 
ing section, but not exceeding in amount, together with existing indebtedness, 
five (5) per centum of the taxable property in said district, to be ascertained as 
provided in the preceding section, whenever three-fifths (345) of the voters vot- 
ing at said election in such water district assent thereto, at an election to be 
held in said water district in the manner provided by this act, which election 
may either be a special or a general election, and the board of water commis- 
sioners are hereby authorized and empowered to submit the question of incur- 
ring such indebtedness, and issuing negotiable bonds of such water district to 
the qualified voters of such water district at any time they may so order: Pro- 
vided, That all bonds so to be issued shall be subject to the provisions regard- 
ing bonds as set out in section 9510-11. [L. 13, p. 549, 8 19.] 
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§ 9510-20. Contracts. 

The board of water commissioners shell have authority to create and fill 
such positions and fix salaries and bonds thereof as it may by resolution pro- 
vide. All materials purchased and work ordered, the estimated cost of which 
is in excess of one thousand dollars shall be let by contract [; but] before 
awarding any such contract the board of water commissioners shall cause to 
be published in some newspaper published within the district a notice for at 
least ten days before the letting of such contract, inviting sealed proposals 
for such work, plans and specifications which must at the time of publication 
of such notice be on file in the office of the board of water commissioners sub- 
ject to public inspection. Such notice shall state generally the work to be 
done and shall call for proposals for doing the same to be sealed and filed 
with the board of water commissioners on or before the day and hour named 
therein. Each bid shall be accompanied by a certified check payable to the 
order of the board of water commissioners for a sum not less than five per cent 
of the amount of the bid and no bid shall be considered: unless accompanied 
by such check. At the time and place named such bids shall be publicly 
opened and read and the board of water commissioners shall proceed to can- 
vass the bids and may let such contract to the lowest responsible bidder upon 
plans and specifications on file or to the best bidder submitting his own plans 
and specifications: Provided, however, That no contract shall be let in excess 
of the cost of said materials or work, or if in the opinion of the board of 
water commissioners all bids are unsatisfactory they may reject all of them 
and readvertise and in such case all checks shall be returned to the bidders; 
but if such contract be let, then and in such case all checks shall be returned 
to the bidders, except that of the successful bidder, which shall be retained 
until a contract shall be entered into for the purchase of such materials or 
doing such work, and a bond to perform such work furnished with sureties 
satisfactory to the board of water commissioners in the full amount of the 
contract price between the bidder and the commission in accordance with the 
bid. If said bidder fails to enter into said contract in accordance with said 
bid and furnish such bond within ten days from the date at which he is noti- 
fied that he is the successful bidder, the said check and the amount thereof 
shall be forfeited to the water district. [L. 13, p. 550, § 20.] 


§ 9510-21. Interest Coupon—Payment of. 

The coupons hereinbefore mentioned for the payment of interest on said 
bonds shall be considered in all purposes as warrants drawn upon the general 
fund of the said water district issuing such bonds, and when presented to the 
treasurer of the county having custody of the funds of such water district at 
maturity, or thereafter, and when so presented, if there are not funds in the 
treasury to pay the said coupons, it shall be the duty of the county treasurer 
to indorse said coupons as presented for payment, in the same manner as 
county warrants are indorsed, and thereafter said coupons shall bear interest 
at the same rate as the bond to which it was attached. [L. 13, p. 551, § 21.] 


§ 9510-22. County Treasurer—Funds. 
The county treasurer shall create a fund to be known as the Water 
District Fund,’’ into which shall be paid all money received by him from the 
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collection of taxes in behalf of such water district, and no money shall be 
disbursed therefrom except upon warrants of the county auditor as in this 
act provided. The county treasurer shall also maintain such other special 
funds as may be prescribed by the water district, into which shall be placed 
such moneys as the board of water commissioners may by its resolution direct, 
and from which disbursements shall be made upon proper warrants of the 
county auditor issued against the same by authority of the board of water 
commissioners. [L. 13, p. 551, § 22.] 


§ 9510-23. Cumulative. 

This act shall not be construed to repeal, amend, or modify any law here- 
tofore enacted providing a method for water supply for any city or town in 
this state, but shall be held to be an additional and concurrent method pro- 
viding for such purpose. [L. 13, p. 552, § 23.] 
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TITLE LXXXII. 


WEIGHTS AND MEASURES. 


§§ 9511-9523. 
Repealed. See L. 13, p. 155, § 11. 


§ 9511-1. National and State Standards. 

The weights and measures, received from the United States under a reso- 
lution of Congress approved June 14, 1836, and such new weights and 
measures as shall be received from the United States as standard weights and 
measures in addition thereto or renewal thereof, and such as shall be supplied 
by the state in conformity therewith and certified by the National Bureau of 
Standards, shall be the state standards, by which all county and municipal 
standards of weights and measures shall be tried, approved and sealed. 

All weights, measures, scales, scale beams, patent balances, steelyards, 
automatic or computing scales, or other instruments for weighing or measur- 
ing, by which any merchandise, commodity, or thing is bought or sold by 
weight or measure, or offered or exposed for sale, shall conform to the state 
standards herein prescribed. 

Any weight, measure, scale, scale-beam, patent balance, steelyard, auto- 
matic or computing scale or other instrument or device for weighing or meas- 
uring which does not conform to such state standards is hereby declared to 
be a false weight or measure. [L. 13, p. 144, §1.] 


§ 9511-2. Department of Weights and Measures—Officers and Duties. 

There is hereby created a department of weights and measures in and for 
the state of Washington. The secretary of state shall be ex-officio superin- 
tendent of weights and measures and the head of the department herein ere- 
ated. He shall appoint a deputy superintendent of weights and measures and 
one inspector whose terms of office shall expire with that of the superintend- 
ent. The deputy shall receive a salary of twenty-four hundred dollars per 
annum, and the inspector shall receive a salary of fifteen hundred dollars per 
annum. There shall be allowed for maintenance of the department of weights 
and measures such sums as shall be appropriated by the legislature. 

The superintendent shall take charge of the state standards, cause them 
to be kept in a safe and suitable place in the office of the superintendent, from 
which they shall not be removed except for repairs or for certification, and he 
shall take all other necessary precautions for their safekeeping. He shall 
maintain the state standards in good order and shall submit them at least 
once in ten years to the National Bureau of Standards for certification. He 
shall at least once in five years try and prove by the state standards all 
weights, measures and other apparatus which may belong to any county or 
city, and shall seal such when found to be accurate, by stamping on them 
with seals which he shall have and keep for that purpose, the letter ‘‘W’’ and 
the last two figures of the year in which the same are sealed. He shall have 
and keep a general supervision of the weights, measures and weighing and 
measuring devices offered for sale, sold or in use in the state. He shall, upon 
the written request of any citizen, firm, corporation or educational institution 
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in the state, test or calibrate weights, measures, weighing or measuring de- 
vices and instruments or apparatus used as standards in this state. He, or 
his deputy, or his inspectors, by his direction, shall, at least once annually, 
test all scales, weights and measures used in checking the receipts or dis- 
bursements of supplies in every. institution for the maintenance of which 
moneys are appropriated by the legislature, and he shall report in writing his 
findings to the supervising board and to the executive officer of the institu- 
tion concerned, and at the request of such board or executive officer, the super- 
intendent of weights and measures shall appoint in writing one or more em- 
ployees, then in the actual service of each institution, who shall act as special 
deputies for the purpose of checking the receipts or disbursements of supplies. 
He shall keep a complete record of the standards, balances and other appara- 
tus belonging to the state and take receipt for same from his successor in 
office. He shall annually, on the first day of October make to the governor 
a report of the work done by his office. The state superintendent, or his dep- 
uty, or inspectors, at his direction, shall inspect all standards and apparatus 
used by the counties and cities at least once in two years, and shall keep a 
record of the same. He or his deputy or inspectors, at his direction, shall at 
least once in two years visit the various cities and counties in the state, in 
order to inspect the work of the local sealers, and in the performance of such 
duties he may inspect the weights, measures, balances or any other weighing 
or measuring appliances of any citizen, firm or corporation, and shall have 
the same powers as the local sealer of weights and measures. The superin- 
tendent shall issue from time to time, regulations for the guidance of county 
and city sealers, and the said regulations shall govern the procedure to be 
followed by the aforesaid officers in the discharge of their duties. The state 
superintendent of weights and measures shall forthwith, on his appointment, 
give a bond in the penal sum of five thousand dollars with sureties to be ap- 
proved by the governor for the faithful performance of the duties of his 
office, and for the safety of the standards intrusted to his care, and for the 
surrender thereof immediately to his successor in office or to the person ap- 
pointed by the governor to receive them. [L. 13, p. 145, § 2.] 


§ 9511-3. County and City Standards. 

The board of county commissioners of each county and the common 
council of each city required to appoint a sealer under this act, shall procure 
at the expense of the county or city, and shall keep at all times a complete 
set of weights and measures and other apparatus of such materials and con- 
struction as the said superintendent of weights and measures may direct. All 
such weights, measures and other apparatus having been tried and accurately 
proven by him, shall be sealed and certified to by the state superintendent as 
hereinbefore provided; and shall be then deposited with and preserved by the 
county or city sealer as public standards for such county or city. 

Whenever the board of county commissioners of a county or the common 
council of such city shall neglect for six months so to do, the county auditor 
of the county, or the city clerk or comptroller of said city, on notification and 
request by the superintendent of weights and measures, shall provide such 
standards and cause the same to be tried, proved, sealed and deposited at the 
expense of the county or city. [L. 13, p. 147, §3.] 
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§ 9511-4. Auditor Ex-officio Sealer—Duties—Powers. 

The county auditor of each county shall be ex-officio sealer of weights and 
measures 1n such county and shall, for the purpose of carrying out the pro- 
visions of this act, appoint a deputy sealer of weights and measures who shall 
possess the same powers and perform the same duties as to the county auditor 
in respect to this act. Such deputy shall be paid a reasonable salary, and no 
fee shall be charged by the inspector or by the county for the inspection or 
testing of weights, measures, or weighing or measuring device. Where not 
otherwise provided by law, the county sealer shall have the power, within his 
county, to inspect, test, try and ascertain if they are correct all weights, 
scales, beams, measures of every kind, instruments or mechanical device for 
measurements and tools, appliances or accessories connected with any or all 
such instruments or measures kept for the purpose of sale, sold or used or 
employed within the county by any proprietor, agent, lessee or employee in 
proving the size, quantity or extent, area or measurement of quantities, 
things, produce, articles for distribution or consumption offered or submitted 
by such person or persons for sale, for hire or award; and he shall have the 
power to and shall from time to time weigh or measure packages or amounts 
of commodities of whatsoever kind kept for the purpose of sale, offered for 
sale or sold, or in the process of delivery, in order to determine whether the 
same contains the amount represented, and whether they are being offered 
for sale or sold in a manner in accordance with law. He shall at least twice 
in each year, and as much oftener as he may deem necessary, see that the 
weights, measures and all apparatus used in the county are correct. He may 
for the purpose above mentioned, and in the general performance of his off- 
cial duties, enter and go into or upon, and without formal warrant, any stand, 
place, building or premises, or stop any vender, peddler, junk-dealer, coal- 
wagon, wood-wagon, ice-wagon, delivery-wagon or any dealer whatsoever, and 
require him, if necessary to proceed to some place which the sealer may spe- 
cify, for the purpose of making the proper tests. Whenever the county 
sealer finds a violation of the statutes relating to weights and measures, he 
shall cause the violator to be prosecuted. Whenever the sealer compares 
weights, measures or weighing or measuring instruments, and finds that they 
correspond or causes them to correspond with the standards in his possession, 
he shall seal or mark such weights, measures or weighing or measuring instru- 
ments with appropriate devices to be approved by the state superintendent 
of weights and measures. He shall condemn and seize and may destroy incor- 
rect weights, measures or weighing or measuring instruments which cannot 
be repaired; and such as are incorrect and yet may be repaired he shall mark 
or tag as ‘‘Condemned for repairs’’—in a manner prescribed by the state 
superintendent of weights and measures. The owner or users of any weights, 
measures or welghing or measuring instruments of which such disposition is 
made, shall have the same repaired or corrected within ten days and they 
may neither use nor dispose of the same in any way, but shall hold the same 
at the disposal of the sealer. The county sealer shall keep a complete record 
of the work done by him, and shall make an annual report to the board of 
county commissioners and an annual report duly sworn to not later than the 
first of October to the state superintendent of weights and measures on blanks 
to be furnished by the superintendent. The deputy county sealer of weights 
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and measures shall forthwith, on his appointment give a bond in the penal 
sum of one thousand dollars ($1,000) with sureties to be approved by the 
appointive power for the faithful performance of the duties of his office, and 
for the safety of the local standards, and such appliances for verification as 
are committed to his charge, and for the surrender thereof immediately to his 
successor in office, or to the person appointed by the proper authority to re- 
ceive them. 

Provided, however, That nothing in the above shall be construed to pre- 
vent two or more counties from combining the whole or any part of their 
districts as may be agreed upon by the auditors thereof with one set of 
standards and one sealer, upon the written consent of the state superintend- 
ent of weights and measures. [L. 13, p. 147, § 4.] 


§ 9511-5. County and City Sealer—Powers. 

There shall be a city sealer of weights and measures in cities of the 
first class to be appointed by the mayor from a list to be furnished by the civil 
service board, and under the rules of said board, where such board exists, 
otherwise he shall be appointed by the mayor by and with the advice and con- 
sent of the common council or city commission. He shall perform in said 
city the duties and have like powers as a county sealer in a county. In those 
cities in which no sealer is required by the above, the county sealer of the 
county shall perform in said cities the duties and have like powers as in the 
county. 

Provided, however, That nothing in the above shall be construed to 
prevent any county and a city situated therein from combining the whole or 
any part of their districts, as may be agreed upon, with one sealer, subject to 
the written approval of the state superintendent of weights and measures. 

Provided, however, That in every case where any city of the first class has 
heretofore made, or may hereafter make provision by charter or ordinance 
for the enforcement of proper legal weights and measures vesting general 
supervision and direction in any official at the head of any department of 
such city, such official for the purpose of this act, shall be the ex-officio sealer 
of weights and measures in such city, and he and his subordinate or subor- 
dinates, shall have the duties and powers of city sealers of weights and 
measures, and the powers of such cities relative to weights and measures 
shall be additional to the powers granted such city by law or charter: And 
provided further, That the county sealer shall exercise no powers and dis- 
charge no duties in any city of the first class having its own sealer of weights 
and measures. [L. 13, p. 150, § 5.] 


§ 9511-6. Penalties. 

Any person, who, by himself or his servant or agent or as the servant 
or agent of another, shall use or retain in his possession a false weight or 
measure or weighing or measuring device, or any weight or measure or 
weighing or measuring device which has not. been sealed by a sealer of 
weights and measures within one year, in the buying or selling of any com- 
modity, or thing; or who shall dispose of any condemned weight, measure 
or weighing or measuring device contrary to law, or remove any tag placed 
thereon by the sealer; or any person who, by himself or by his servant or 
agent, or as the servant or agent of another, shall sell or offer or expose for 
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sale less than the quantity he represents; or sell or offer or expose for sale 
any such commodities in a manner contrary to law; or any person who by 
himself or by his servant or agent or as the servant or agent of another shall 
sell or offer for sale, or have in his possession for the purpose of sellfng any 
device or instrument to be used to or calculated to falsify any weight or 
measure, shall be guilty of a misdemeanor and shall be punished by a fine 
of not less than twenty (20) dollars nor more than two hundred (200) 
dollars, or by imprisonment in the county jail not more than three months, 
or both such fine and imprisonment upon a first conviction, but upon a 
second conviction he shall be punished by a fine of not less than fifty (50) 
dollars, nor more than five hundred (500) dollars, or by imprisonment 
in the county jail not more than six months, or by both such fine and im- 
prisonment. [L. 13, p. 150, § 6.] 


§ 9511-7. Special Policemen. 

The superintendent of weights and measures, his deputy and inspectors, 
and the county and city sealer of weights and measures, are hereby made 
special policemen, and are authorized and empowered to arrest, without 
formal warrant, any violator of the statutes in relation to weights and 
measures, and to seize, for use as evidence, and without formal warrant, any 
false weight, measure or weighing or measuring device or packages or 
amounts of commodities found to be used, retained or offered or exposed 
for sale or sold in violation of law. [L. 13, p. 151, §7.] 


§ 9511-8. Obstructing Officers—Penalty. 

Any person who shall hinder or obstruct, in any way, the superintendent 
of weights and measures, his deputy or inspectors, or any county or city sealer, 
in the performance of his official duties, shall be guilty of a misdemeanor, and 
shall be punished upon conviction thereof, in any court of competent juris- 
diction by a fine of not less than twenty (20) nor more than two hundred 
($200) dollars or by imprisonment in the county jail for not more than ninety 
days or by both such fine and imprisonment. [L. 13, p. 151, § 8.] 


§ 9511-9. Specified Standards. 

A standard package or container of butter in the state of Washington shall 
contain sixteen (16) ounces net weight or thirty-two (32) ounces net weight, 
and a standard package or container need have no statement of the net weight 
of its contents. | 

Whenever butter is sold or offered for sale in a package or container the 
net weight of which is more or less than the standards herein prescribed, such 
package or container shall be labeled in plain English words or figures with 
the correct net weight of its contents expressed in pounds and ounces together 
with the name of the manufacturer or jobber. 

A standard loaf of bread in the state of Washington shall contain sixteen 
(16) ounces net weight or thirty-two (32) ounces net weight, and no bread shall 
be sold within the state except it be a whole, half or quarter loaf, containing 
thirty-two (32) ounces, sixteen (16) ounces, or eight (8) ounces net weight, 
unless the same be labeled in plain English words or figures with its correct 
net weight expressed in pounds and ounces together with the name and address 
of the manufacturer. 
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This section shall not apply to rolls or to fancy bread weighing less than 
four (4) ounces nor to stale bread sold in quantity. 

A standard sack of potatoes in the state of Washington shall contain one 
hundred (100) pounds net weight, and a standard sack of potatoes need have 
no statement of the weight of its contents. 

Whenever potatoes are sold by the sack, in sacks containing more or less 
than the standard, such sack shall be labeled in plain English words or figures 
with its true net weight. 

All sales of blackberries, currants, strawberries, raspberries, cranberries, 
blueberries, gooseberries, cherries and similar berries in packages containing 
less than one bushel, shall be sold by the dry quart containing 67.2 cubic inches 
or the dry pint containing 33.6 cubic inches, and all berry boxes sold, used 
or offered for sale within the state shall be of the interior capacity of 67.2 or 
33.6 cubic inches, unless the same be labeled in plain English words or figures 
with its correct interior capacity expressed thereon in cubic inches. 

Nothing in the above section shall be so construed as to prevent the sale of 
any of the articles therein mentioned by weight. 

A standard sack of coal in the state of Washington shall contain one 
hundred (100) pounds net weight and a standard sack of coal need have no 
statement of the net weight of its contents. 

Whenever coal is sold or offered for sale by the sack, i in sacks containing 
more or less than one hundred (100) pounds net weight, such sack shall be 
labeled in plain English words or figures with the true net weight of its con- 
tents expressed in pounds. 

It shall be unlawful for any person, firm or corporation or their agents, 
servants or other employees to misrepresent any coal offered for sale or to sell 
coal of any particular name or designation, or from any particular mine under 
the name or designation of another coal or mine. 


All milk, cream or buttermilk sold in the state of Washington, in bottles 


shall be sold only in bottles containing one-half pint, one pint, one quart, one- 
half gallon or one gallon standard liquid measure. 

All vinegar sold, exposed or offered for sale in the state of Washington, 
in bottles, shall be sold in bottles containing one-half pint, one pint, one quart, 
one-half gallon or one gallon standard liquid measure and when so sold need 
have no statement of the net measure of its contents. 

Whenever vinegar is sold in the state of Washington in bottles containing 
more or less than mentioned in the foregoing section, such bottles shall be 
labeled in plain English words and figures with its true net measure. 

It shall be unlawful for any person, firm or corporation in the state of 
Washington to buy any commodity upon the basis of weight or measure except 
the same be bought upon the basis of the true net weight or measure, and un- 
less the scales or measures so used shall bear the seal of a sealer of weights and 
measures and conform to the standards adopted by the state of Washington. 

Every vender of ice in the state of Washington shall at the time of actual 
delivery of any ice sold, weigh the quantity of ice delivered, and for that pur- 
pose shall use a steelyard balance or other apparatus for weighing such ice, 
which shall have been duly adjusted and sealed by a duly appointed sealer of 
weichts and measures in accordance with the provisions of the laws of the state 
of Washington, and all ice delivered to consumers within this state shall 
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be sold by avoirdupois weight unless it is otherwise specially agreed upon 
between the buyer and the seller. 

Each and every pair of ice tongs used in the delivery of ice within said 
state shall have prominently and conspicuously stamped thereon the exact and 
true avoirdupois weight of said tongs. 

It shall be unlawful for any vender, or his servant, agent or other employee 
in the state of Washington, to offer to sell, or sell, or sell and deliver any com- 
modity ordinarily and usually sold in bulk or quantity by weight or measure, 
unless the same be weighed or measured as the case may be upon or by officially 
tested and approved weights, measures, scales, scale beams, patent balances, 
steelyards, automatic or computing scales or other instruments for weighing or 
measuring, and unless that portion of such commodity so offered for sale or 
sold by weight or measure shall be the true net weight or measure. 

It shall be unlawful for any vender of firewood in the state of Washington, 
or his servant, agent or other employees to sell or offer for sale the same in the 
state in any quantity or by any measure except by the cord or fractional part 
thereof. The standard measurement of a cord of firewood in this state is 
hereby fixed and established at one hundred twenty-eight (128) cubic feet. 

It is hereby expressly provided that mill wood in twenty-four (24) inch 
lengths or shorter shall not be subject to the provisions of this act. 

Any person violating any of the provisions of this section shall be guilty 
of a misdemeanor. [L. 13, p. 152, § 9.] 


§ 9511-10. Effect on Powers of Public Service Commission. 

Nothing contained in this act shall be construed as withdrawing or super- 
seding the powers and duties of the Public Service Commission of Washington 
with respect to track scales and other weighing devices used by common car- 
riers, but the standards herein established shall be used in testing the track 
scales and weighing devices of such carrier. [L. 13, p. 155, § 10.] 


§ 9511-11. Berry Boxes Until January 1, 1914. 

No law passed during the session of 1913 of the legislature of the state 
of Washington relating to the size and capacity of berry boxes shall go into 
effect until January 1, 1914. [L. 13, p. 201, §1.] 
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SESSION LAW CROSS-REFERENCES. 


SESSION LAWS OF 1911. 


Page Bec. Herein Page Sec. Herein Page Sec. Herein 
1 1 7517-1 54 3 7493-3 84 50 8212-50 
3 1 8147-1 55 1 8078 85 51 8212-51 
4 2 8147-2 57 2 8081 85 52 8212-52 
5 3 8147-3 58 3 8082 86 53 8212-53 
7 1 7517-2 58 4 8085 86 54 8212-54 
7 2 7517-3 58 5 8088 87 55 8212-55 
8 1 152-1 59 6 8090 87 56 8212-56 
8 2 152-2 59 7 8091 87 57 8212-57 
9 1 1320-1 60 1 9183 87 58 8212-58 
9 1 61-1 61 1 2512 88 59 8212-59 

12 1 8166-a 62 1 9152 88 60 8212-60 

12 2 8167-a 64 1 8212-1 89 61 8212-61 

13 3 8168-a 64 2 8212-2 89 62 8212-62 

15 4 8169-a 65 3 8212-3 89 63 8212-63 

19 7 8172-a 66 4 8212-4 89 

21 8 8173-4 67 5 8212-5 89 

22 9 8174-a 68 6 8212-6 90 

24 11 8176-a 68 7 8212-7 90 

25 12 8177-a 68 8 8212-8 90 

25 13 8177-1 69 9 8212-9 92 

27 14 8177-2 69 10 8212-10 92 

29 15 818l-a 69 11 8212-11 93 

29 16 8182-a 69 12 8212-12 93 

29 17 8183-a 70 13 8212-13 94 

30 18 8184-a 70 14 8212-14 94 

30 19 8184-1 71 15 8212-15 94 

31 20 8184-2 71 16 8212-16 95 

31 21 8185-a 71 17 8212-17 98 

32 22 8186-a 71 18 8212-18 106 

32 23 22 19 8212-19 107 

32 24 73 20 8212-20 107 

33 25 73 21 8212-21 108 

34 26 73 22 8212-22 108 

34 27 73 23 8212-23 108 

36 29 T4 24 8212-24 108 

37 31 74 25 8212-25 110 

39 32 75 26 8212-26 110 

39 33 75 27 8212-27 111 

41 37 76 28 8212-28 111 

42 41 76 29 8212-29 113 

42 42 78 30 8212-30 113 

43 43 78 31 8212-31 113 

43 44 78 32 8212-32 117 

43 45 79 33 8212-33 117 

43 46 79 34 8212-34 118 

43 47 79 35 8212-35 119 

44 48 80 36 8212-36 119 

45 49 80 37 8212-37 119 

45 50 81 38 3 119 

46 1 81 39 120 

47 1 82 40 125 

43 2 82 41 126 12 

48 3 82 42 126 13 5879-13 

50 1 82 43 127 15 5879-455 

51 2 82 44 127 16 5879-16 

51 3 2 45 129 1 6641 

51 4 83 46 130 2 6641-1 

54 5 St 47 13 1 

54 1 84 48 132 2 

54 2 84 49 132 3 
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CROSS-REFERENCES, SESSION LAWS OF 1911. 


Herein 
5481-1 
5481-2 
5481-3 
9050-1 
3715-a 
3715-b 
2696-1 
5867 

123 


6059-49 
6059-50 
6059-51 
6059-52 
6059-53 
6059-54 
6059-55 
6059-56 
6059-57 


Herein 
6059-58 
6059-59 
6059-60 
6059-61 
6059-62 
6059-63 
6059—64 
6059-65 
6059-66 
6059-67 
6059—68 
6059-69 
6059-70 
6059-71 
6059-72 
6059-73 
6059-74 
6059-75 
6059-76 
6059-77 
6059-78 
6059-80 
6059-81 
6059-82 
6059-85 
6059-86 
6059-87 
86059-88 
6059-89 
6059-90 
6059-91 
6059-92 
6059-93 
6059-94 
6059-95 
6059-96 
6059-97 
6059-98 
6059-99 
6059-100 
6059-101 
6059-102 
6059-103 
6059-104 
6059-105 


6059-1054 


6059-106 
6059-107 
6059-108 
6059-109 
6059-110 
6059-111 
6059-112 
6059-113 
6059-114 
6059-115 
6059-116 
6059-117 
6059-118 
6059-119 
6059-120 
6059-121 
6059-122 
6059-123 
6059-124 
6059-125 
6059-126 
6059-127 


Page 


250 
251 
251 
251 
251 
252 
252 
252 
252 
252 
252 
253 
253 
253 


See. 


128 
129 
130 
131 
132 
133 


Herein 

6059-128 
6059-129 
6059-130 
6059-131 
6059-132 
6059-133 
6059-134 
6059-135 
6059-136 
6059-137 
6059-138 
6059-139 
6059-140 
6059-141 
6059-142 
6059-143 
6059-144 
6059-145 
6059-146 
6059-147 
6059-148 
6059— 149 
6059-150 
6059-151 
6059-152 
6059-153 
6059-154 
6059-155 
6059-156 
6059-157 
6059-158 
6059-159 
6059-160 
6059-161 
6059-162 
6059-163 
6059-164 
6059-165 
6059-166 
6059-167 
6059-168 
6059-169 
6059-170 
6059-171 
6059-172 
6059-173 
6059-174 
6059-175 
6059-176 
6059-177 
6059-178 
6059-179 
6059-180 
6059-181 
6059-182 
6059-183 
6059-184 
6059-185 
6059-186 
6059-187 
6059-188 
6059-189 
6059-190 
6059-191 
6059-192 
6059-193 
6059-195 
6059-196 
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CROSS-REFERENCES, SESSION LAWS OF 1911. 


Page Sec. Herein 1 Page Sec. Herein Page Sec. 
270 197 6059-197 317 7 94-7 382 1 
271 198 6059-198 317 8 94-8 382 1 
272 199 6059-199 319 1 6704-1 383 1 
275 200 6059-200 321 3 6704-3 386 1 
275 201 6059-201 323 5 6704-5 388 1 
275 202 6059-202 324 6 6704-6 390 1 
276 203 6059-203 324 7 6704-7 390 1 
277 204 6059-204 324 8 6704-8 391 2 
277 205 6059-205, 325 9 6698 392 3 
277 206 6059-206 326 10 6700 393 4 
277 207 6059-207 326 11 6701 394 1 
277 208 6059-208 326 12 6702 394 1 
278 209 6059-209 327 13 6704-9 394 1 
278 210 6059-210 332 1 9050-1 394 1 
279 211 6059-211 333 1 7372 394 1 
280 212 6059-212 335 1 891 394 1 
280 213 6059-213 336 1 7402-1 394 1 
281 214 6059-214 336 2 7402-2 395 1 
282 215 6059-215 337 1 3884-1 396 2 
282 216 6059-216 338 1 7507-1 397 3 
282 217 6059-217 340 1 5049-1 397 4 
285 218 6059-218 340 2 5049-2 397 5 
286 219 6059-219 340 3 5049-3 397 6 
287 220 6059-220 34) 4 5049-4 398 1 
287 221 6059-221 341 5 5049-5 398 2 
288 222 6059-222 342 1 5632 399 3 
289 223 6059-223 345 1 6604-1 399 4 
289 224 6059-224 346 2 6604-2 400 5 
290 225 6059-225 346 3 6604-3 400 6 
290 226 6059-226 349 4 6604-4 400 7 
290 227 6059-227 361 6 6604-6 400 8 
290 228 6059-228 362 7 6604-7 401 9 
292 229 6059 229 362 8 6604-8 401 10 
293 230 363 9 6604-9 401 11 
295 231 364 10 6604-10 401 12 
295 232 364 u 6604-11 402 13 
295 233 364 12 6604-12 403 14 
296 234 365 13 6604-13 404 15 
296 235 365 14 6604-14 404 16 
298 236 365 15 6604-15 404 17 
298 237 366 16 6604-16 405 18 
298 238 366 17 6604-17 405 19 
299 it 5 367 18 6604-18 405 20 
299 1 5071-1 367 19 6604-19 405 21 
300 2 5071-2 368 20 6604-20 406 22 
300 3 5071-3 369 21 6604-21 406 23 
301 4 5071-4 369 22 6604-22 407 24 
301 5 23 6604-23 407 25 
301 6 24 6604-24 408 26 
302 7 25 5 408 27 
303 1 26 6604-26 408 28 
305 1 27 6601-27 409 29 
305 2 28 6604-28 410 30 
305 3 29 6604-29 410 31 
306 4 30 6604-30 411 32 
306 5 31 6604-31 411 33 
306 6 32 6604-32 412 1 
306 7 1 116 424 10 
307 8 1 9050-1 425 11 
307 9 1 11: 426 12 
307 10 1 4 426 13 
308 1 1 4 426 14 
314 1 1 4 436 1 
314 2 1 4 439 

314 3 1 4 439 2 
315 4 2 4 439 3 
316 5 3 4426-3 440 4 
316 6 1 4266 440 5 


Herein 
4738 
4740 

785 
4558 
6776 

63-1 
4610 
4613 
4615 
4621 
4958 
4959 
4960 
4961 
4962 
4963 
4967 
5360 
5326-1 
5365-1 
5391-1 
5364-1 
5364-2 
5980-1 
5980-2 
5980-3 
5980-4 
5980-5 
5980-6 
5980-7 
5980-8 
5980-9 

5980-10 
5980-11 
5980-12 
5980-13 
5980-14 
5980-15 
5880-16 
5980-17 
5980-18 
5980-19 
5980-20 
5980-21 
5980-22 
5980-23 
5980-24 
5980-25 
5980-26 
5980-27 
5980-8 
5980-29 
5980-30 
5980-31 
5980-82 
5980-33 
8165-1 
8165-10 
8165-11 
8165-12 
8165-13 
8165-14 
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Herein 

4267-6 

7892-1 

7892-2 

7892-3 

7892-4 

4892-5 

7892-7 

7892-8 

7892-9 

7892-10 
7892-11 
7892-12 
7892-13 
7892-14 
7892-15 
7892-16 
7892-17 
7892-18 
7892-19 
7892-20 
7892-21 
7892-22 
7892-23 
7892-24 
7892-25 
7892-26 
7892-27 
7892-28 
7892-29 
7892-30 
7892-31 
7892-32 
7892-33 
7892-34 
7892-35 
7892-36 
7892-37 
7892-38 
7892-39 
7892-40 
1892—41 
7892—42 
7892-43 
7892-44 
7892—45 
7892—46 
1892-47 
1892—48 
7892-49 
7892-50 
7892-51 
7802—52 
7892-53 
1892-54 
7892-55 
7892-56 
7892—57 
7892-58 
7892-59 
7892-60 
7892—61 
7892-62 
7892-3 
7892-64 
7892-65 
7892-66 
7892-67 


Page 
480 
480 
480 
481 
482 
483 
484 
484 
484 
486 
487 
487 
487 
487 
489 
490 
491 
492 
492 
492 
492 
493 
494 
496 
499 
501 
501 
502 
502 
503 
506 
507 
507 
508 
509 
510 
511 
511 
512 
512 


a 


Herein 
7892-68 
7892-69 
7892-70 
7892-71 
7892-72 
3165-1 
3165-2 
3165-3 
3165-4 
3165-5 
3165-54 
3165-6 
3165-7 
3165-8 
4842 
4805 
7179-1 
7179-2 
7179-3 
7179-4 
7179-5 
7579 
7580 
5187 
3346 
4673 
4678 
4679 
4683 
4669 
6831-1 
6831-2 
6831-3 
6831-4 
6831-5 
8010-1 
8010-2 
8010-3 
8010—4 
8010-5 
8010-6 
8010-7 
3080 
3129-1 
5910 
5911 
5912 
2696-1 
7670-1 
7670-2 
7670-3 
7670— 
7670-5 
7670-6 
7670-7 
7670-8 
7670-9 
7670-10 
7670-11 
7670-12 
7670-13 
7670-14 
7670-15 
7670-16 
7670-17 
1670-18 
7670-19 


Herein 

7670-20 
16:0-21 
1670-22 
1670-23 
1670-24 
8626—1 

8626-2 

8626-3 

862 6—4 

8626-5 

8626—6 

8626-7 

8626-8 

8626-9 

8626-10 
8626-11 
8626-12 
8626-13 
8626—14 
8626—15 
8626-16 
8626—17 
8626—18 
8626-19 
8626-20 
8626-21 
8626-22 
8626-23 
8626-24 
8626-25 
8626-26 
8626-27 
8626-28 
8626—29 
8626-30 
8626-31 
8626-32 
8626-33 
8626—34 
8626-35 
8626—36 
8626-37 
8626-38 
8626-39 
8626—40 
8626—41 
8626—42 
8626—43 
8626—44 
8626—45 
8626—46 
8626—47 
8626—48 
8626-49 
8626-50 
8626-51 
8626-52 
8626-53 
8626—54 
8626-53 
8626-57 
8626-58 
8628.9 
8726-50 
8629-51 
8626-62 
8626-63 
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Herein Page Seo. Herein Page See. 
8626-64 607 98 8626-98 632 13 
8626-65 608 99 8626-99 633 14 
8626-66 608 100 8626-100 634 15 
8626-67 608 101 8626-101 634 16 
8626-68 608 102 8626-102 635 17 
8626-69 609 103 8626-103 635 18 
8626-70 609 104 8626-104 636 19 
8626-71 610 105 8626-105 636 20 
8626-72 610 107 8626-107 636 21 
8626-73 611 108 8626-108 637 1 
8626-74 611 110 8626-110 637 2 
8626-75 611 111 8626-111 637 3 
8626-76 612 112 8626-112 638 4 
8626-77 613 1 4562 639 5 
8626-78 613 1 9043 642 1 
8626-79 614 2 9043-1 642 2 
8626-81 617 1 209-1 643 1 
8626-82 617 2 209-2 644 2 
8626-83 621 1 8908 645 1 
8626-84 623 1 5277-1 645 2 
8626-85 623 2 5277-2 646 3 
8626-86 624 3 5277-3 647 6 
8626-87 624 4 52774 648 7 
8626-88 627 5 5277-5 648 8 
8626-89 628 6 5277-6 648 9 
8626-90 629 7 5277-7 649 1 
8626-91 629 8 5277-8 650 1 
8626-93 630 9 5277-9 651 2 
8626-94 631 10 5277-10 651 3 
8626-95 631 11 5277-11 651 4 
8626-96 632 12 5277-12 652 5 
8626-97 


SESSION LAWS OF 1913. 


Herein Sec. Herein Page Sec. 
3364 2 3000-16 64 3 
4387-1 3 3000-17 65 4 
7770 4 3000-18 66 5 
8754 5 3000-19 67 6 
7987-1 1 3766-1 68 7 
7987-2 2 3766-2 69 1 
7987-3 3 3766-3 71 1 
7987-4 4 3766-4 71 2 
7987-5 5 3766-5 72 3 
7987-6 6 3766-6 73 1 
7987-7 T 3766-7 74 1 
7987-8 8 3766-8 75 2 
7987-9 9 3766-9 76 3 
7987-10 10 3766-10 78 4 
7987-11 11 3766-11 79 5 
7987-12 12 80 6 
7987-13 13 81 7 
7987-14 14 82 8 
7987-15 15 3766-15 83 9 
7987-16 16 3766-16 83 10 
7987-17 17 3766-17 83 11 
7987-18 18 3766-18 84 12 
19 3766-19 84 13 

20 3766-20 85 14 

1 3330 85 15 

1 4033-1 86 16 

1 5101-1 87 17 

2 5101-2 87 18 


Herein 
5277-13 
5277-14 
5277-15 
5277-16 
5277-17 
5277-18 
5277-19 
5277-20 
5277-21 
1823 
1824 
1825 
1826 
1834 
9050-1 
9050-1 
6670-1 
9050-1 
8559-1 
8559-2 
8559-3 
8559-6 
8559-7 
8559-8 
8559-9 
2445 
8687-1 
8687-2 
8687-3 
8687-4 
8687-5 


Herein 
5101-3 
51014 
5101-5 
5101-6 
5101-7 
5871-1 
5933-1 
5933-2 
5933-3 
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CROSS-REFERENCES, SESSION LAWS OF 1913. 


Herein 
8733—19 
8733-20 
8733-21 
8733-22 
8298—1 
5358 
2622—1 
7154 
6672 
8559— 
8559—5 
6533-1 
6533-2 
6533-3 
6533— 
4181-1 
4181-2 
4181-3 
41814 
4136-1 
4136-2 
4136-3 
4136— 
4136-5 
8005 
8170a 
817la 
8175a 
8192a 
8194 
8198a 
8199 


8200a 


8202a 
8203a 
8204a 
3012-1 
3012-2 
3012-3 
3012—4 
3012-5 
6059-194 
6704-2 
6704—4 
5856-1 
5856-2 
5856-3 
5856-4 
9511-1 
9511-2 
9511-3 
9511-4 
9511-5 
9511-6 
9511-7 
9511-8 
9511-9 
9511-10 
3163 
8145-1 
8145-2 
8145-3 
8145-4 
8145-5 
8145-6 
8145-7 
8145-8 
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Herein 
8145-9 
4030-1 
4030-2 
4030-3 
4030—44 
4030-5 
4030-6 
4030-7 
4030-8 
4030-9 


4030-10 
4030-11 


5686-1 
5686-2 
5686-3 
5686-4 
5686-5 
5686—6 
5686-7 
5686-8 
5686-9 


5686—10 
5686-11 
5686-12 
5686-13 
5686-14 
5686-15 


7612-1 
7612-2 
4910-1 
4910-2 
4910-3 
4910-4 
4910-5 
4910-6 
4910-7 
4910-8 
4910-9 


4910-10 
4910-11 
4910-12 
4910-13 
4910-14 
4910-15 
4910-16 
4910-17 
4910-18 


3000-1 
3000-2 
3000-3 
3000-4 
3000-5 
3000-6 
3000-7 
3000-8 
3000-9 


3000-10 
3000-11 
3000-12 
3000-13 
3000-14 
9511-11 
8165-2 


8165-3 


8165-34 


8165-4 
8165-5 


Page 


215 
216 
216 
220 
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CROSS-REFERENCES, SESSION LAWS OF 1918. 


Page Bec. Herein 
281 8 3369-8 
282 9 3369-9 
282 10 3369-10 
283 11 3369-11 
283 12 3369-12 
283 18 3369-13 
284 14 3369-14 
284 15 3369-15 
284 16 3369-16 
285 17 3369-17 
285 18 3369-18 
285 19 3369-19 
285 20 3369-20 
286 21 3369-21 
286 22 3369-22 
286 23 3369-23 
286 24 3369-24 
287 25 3369-25 
287 26 3369-26 
287 27 3369-27 
287 28 3369-28 
288 29 3369-29 
288 30 3369-30 
288 31 3369-31 
288 32 3369-32 
289 33 3369-33 
290 34 3369-34 
291 35 3369-35 
291 36 3369-36 
291 37 3369-37 
292 38 3369-38 
292 39 3369-39 
292 40 3369-40 
292 41 3369-41 
293 42 3369-42 
293 43 3369-43 
293 44 3369—44 
294 45 3369-45 
294 46 3369-46 
294 47 336947 
294 48 3369—48 
295 49 3369—49 
295 50 3369-50 
295 51 3369-51 
295 52 3369-52 
296 53 3369-53 
296 54 3369-54 
296 55 3369-55 
296 56 3369-56 
297 57 

297 58 

298 59 3369-59 
298 60 3369-60 
298 61 

300 1 

300 2 

301 3 

301 1 

302 2 

302 3 

302 4 

302 5 

303 6 

303 7 

303 8 

304 1 

305 1 


Page 
306 
306 
308 


Herein 
3039 
3040 
3041 
3042 
3042-1 
3042-2 
8974-1 
8974-2 
8974-3 
8974-4 
8974-5 
7685 
6059-79 
6059-83 
6059-84 
3601-1 
3601-2 
3601-3 
3601-4 
3601-5 
3601-6 
3601-7 
3601-8 
3601-9 
10 3601-10 
11 3601-11 
12 3601-12 
13 3601-13 
14 3601-14 
15 3601-15 
16 3601-16 
17 3601-17 
18 3601-18 
19 3601-19 
20 3601-20 
21 3601-21 
22 3601-22 
23 3601-23 
24 3601-24 
25 3601-25 
3601-26 
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2 
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Page 
360 
360 
361 
361 
362 
362 
363 
363 
363 
364 
364 
364 
364 
365 
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Herein 

5395-7 

5395-8 

5395-9 

5395-10 
5395-11 
5395-12 
5395-13 
5395-14 
5395-15 
5395-16 
5395-17 
5395-18 
5395-19 
5395 -20 
5395-21 
5395-22 
5395-23 
5395-24 
5395-25 
5395-26 
5395-27 
5395-28 
5395-29 
5395-30 
5395-31 
5395-32 
5395-33 
5395-34 
5395-35 
5395-26 
5395-37 
5395-38 
5395-39 
5395-40 
5395-41 
5395-42 
5395-43 
5395-44 
5395-45 
5395-46 
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CROSS-REFERENCES, SESSION LAWS OF 1913. 


Herein Page Sec. Herein Page See. Herein 
42-13 437 1 2665 494 10 3139-10 
946—1 438 1 9112 495 11 3139—11 
946—2 441 1 93394 496 12 3139-12 
946-3 443 2 9357 496 13 3139-13 
946—4 444 3 9358 496 14 3139-14 
946-5 444 4 9362 496 15 3139-15 
946-6 444 5 9364 497 16 3139-16 
946-7 444 6 9366 497 17 3139-17 
946—8 445 7 9392 497 18 3139-18 
2664-1 445 8 9403 497 19 3139-19 
2664-2 446 9 9392-1. 498 20 3139-20 
2664-3 446 10 9406-1 498 21 3139-21 
2664—4 452 1 8626—80 498 22 3139-22 
4539-1 454 1 4940-1 499 23 3139-23 
4539-2 454 2 4940-2 499 24 3139-24 
4539-3 455 3 4940-3 500 25 3139-25 
4539—Ʒ4: 455 4 4940— 500 26 3139-26 
4976-1 436 5 4940—5 501 27 3139-27 
4976-2 457 6 4940-6 501 28 3139-28 
4976-3 457 7 4940—7 501 29 3139-29 
4976— 458 8 4940-8 501 30 3139-30 
4976-5 459 9 4940-9 502 31 3139-31 
4976-6 460 10 4940-10 502 32 3139-32 
7892-6 460 11 4940-11 502 83 3139-33 
5869-1 461 12 4940-12 503 34 3139-34 
5869-2 461 13 4940-13 503 35 3139-35 
5857-1 461 14 4940-14 503 36 3139—36 
5857-2 462 15 4940-15 504 37 3139-37 
5857-3 462 16 4940-16 504 38 3139-38 
7069-1 463 1 8315 504 39 313939 
7069-2 464 2 8316 504 40 3139—40 
7069-3 465 3 8339 505 41 3139—41 
1069-4 ° 466 4 33393 505 42 3139-42 
4890 466 5 3340 505 43 3139—43 
46294 466 6 3340-1 506 44 3139—44 
4971-1 467 1 6604-5 506 45 3139—45 
4971-2 475 1 5095 506 46 3139—46 
4971-3 476 1 5590—1 506 47 3139—7 
4971— 476 2 5590-2 507 48 3139—48 
4971-5 477 3 5590-3 507 49 3139—49 
4971-6 477 4 5590—4 507 50 3139-50 
4971-7 477 5 5590-5 508 51 3139-51 
4971-8 478 6 5590-6 508 52 8139-52 
4971-9 478 7 5590-7 508 53 3139—53 
4971-10 479 8 5590-8 508 54 3139—54 
4971-11 480 1 5108a 509 55 3139-55 
4971-12 480 2 5109a 509 56 3139-56 
4971-13 481 3 5110a 510 57 3139-57 
4971-14 482 4 5111a 511 58 3139—58 
4971-15 482 1 5561-1 512 59 3139-59 
4971-16 483 2 5561-2 512 1 4126-1 
4971-17 483 3 5561-3 513 1 4386-1 
4971-18 484 1 5879-2 513 2 4386-2 
4971-19 484 2 5879-7 514 8 4386-3 
4971-20 485 3 5879-9 514 4 4386— 
4971-21 487 4 5879—10 515 5 4386-5 
4971-22 491 5 5879-14 515 6 4386-6 
4971—23 491 6 5879—17 515 7 4386-7 
4971—24 492 1 8139-1 516 8 4386-8 
4971-25 492 2 3139-2 516 9 4386-9 
4971-26 493 3 3139-3 516 10 4386-10 
4971-27 492 4 3139-4 517 11 4386-11 
4971-28 493 5 3139-5 517 12 4386-13 
4971-29 493 6 3139-6 517 13 4386-13 
4971-30 493 7 3139-7 518 1 4567 
4971-31 494 8 3139-8 519 1 3197 
4971-32 494 9 3139-9 519 2 3198 
1034 
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CROSS-REFERENCES, SESSION LAWS OF 1913. 


Herein 
1987-1 
1987-2 
1987-3 
1987-4 
1987-5 
1987-6 
1987-7 
1987-8 
1987-9 
1987-10 
1987-11 
1987-12 
1987-13 
1987-14 
1987-15 
1987-16 
1987-17 
1987-18 
9510-1 
9510-2 
9510-3 
9510-4 
9510-5 
9510-6 
9510-7 
9510-8 
9510-9 
9510-10 
9510-11* 
9510-12 
9510-13 
9510-14 
9510-15 
9510-16 
9510-17 
9510-18 
9510-19 
9510-20 
9510-21 
9510-22 
9510-23 
3854 
5424 
5425 
5441 
5914 
6417 
6418 
6419 
6425 
6426 
6427 
6431 
6432 
6433 
6437 
6438 
6439 
6440 
6441 
6442 
6443 


Pago 
574 
575 
576 
577 
578 
578 
579 
581 
582 


Herein 
6444 
6450 
6451 
6452 
6466 
6483 
6488-1 
2392 
6781-1 
6781-1 
6781-2 
6781-3 
6781-4 
6781-5 
6781-6 


5554-10 
5554-11 
5554-12 
5554-13 
5554-14 
5554-15 
4399-2 
4399-3 
4399-4 
4399-5 
4399-6 
4399-7 
4399-8 
4399-9 
4399-10 
4399-11 
4399-12 
4399-13 
4399-14 
4399-15 
6571-1 
6571-2 
6571-3 
65714 


6571-13 


Page 
606 
606 


ROME OR . Hi i 


Herein 
6571-14 
6571-15 
6571-16 
6571-17 
6571-173 
6571-18 
6571-19 
6571-20 
5299 
4226-1 
4226-2 
4226-3 
4226-4 
4226-5 
4226-6 
4226-7 
4226-8 
4226-9 
4226-10 
4226-11 
4226-12 
4226-13 
4226-14 
4226-15 
4226-16 
4226-17 
4226-18 
4226-19 
4226-20 
4226-21 
4226-22 
4226-23 
4226-24 
4226-25 
4226-26 
4226-27 
4226-28 
4226-29 
4226-30 
4226-31 
4226-32 
4226-33 
4226-34 
4226-35 
4226-36 
4226-37 
4226-38 
4226-39 
4226-40 
4226—41 


8626-92 . 
8173-1 
8173-2 
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Abandonment. See, also, Domestic 
Relations. 

what constitutes, of family.......5933—1 

Abatement, 

grade crossings subject to.......8733—16 

houses of prostitution (see Assigna- 
nation Houses) .....cccccccccce ed 

Accident Insurance. 

defined (see Insurance) .........6059-83 

Accidents. See Workmen’s Compen- 
sation. 

awards in 66045 


Acknowledgment. 

notary may take when interested. ..8298—1 

who may take.........cccccccccce S104 

Action, Limitations of. l 

provision extending 6604-28 

special assessment 7892-11 

Actions. 

affectin common carriers, con- 
tinue tl 222 . . . 6626-111 

appeals— | 
assessments, filing of low lands by 

CIVIOB. se6..50s sea sGae esos 2 . . 7987-7 

department of agriculture.......3000-9 


from port district assessments. .8165—10 
from proceedings establishing pub- 


lie waterways ...esscsssosess 8212-58 
noxious weed? 3042-1 
Public Service Commission in grade 

Goss 8733-13 


Secretary of State in refusing to file 


initiative and referendum peti- 
GOD arere eE OE 4971-13 
supreme court, procedure, (see Ap- 
peals) ...... TER EEA 47301 
Water ami. 9510-13 
assessments paid by mistake, to re- 
oo “er . . 6892-65 
assignation houses 
abatement, effect of order 946-5 
dismissal of abatement proceedings, 
not favor 9 


awards to injured workmen, venue 
of. stare. AEREA -6604-5 (k) 
bailments, ‘failure of warehouseman 
tò deinen 5980-23 
bonds of officers paid by office.. . 6059-194 
change of venue in—prejudice of 
judge %% d 209—2 
eities may bring to foreclose assess- 
MODUS: «ceo taccsen. «caueewersss 7892—34 
eivil may be brought to recover differ- 
ence of wage . . 6571-18 
collection of public service penal- 
ee . 8626—98 
eorporation, ‘criminal actions against, 
e dkc ews ek saeco 2011-2 
eounties, rights of way, authority to 


Actions (Cont' d). 


take 6 6 „% „„ „„ „„ f ok, 
county commissioners, claim of. . . 8884-1 
diking districta to readjust assess- 


„ sos eenie ncevewys . o . . 4107 
drainage districts, right of way......4145 
drainage improvements districts, dam- 

ages, how determined .......... 4226-14 
eminent domain, exercise of, by state, 

county, te ee e eee COL 
eminent domain, venue ee. 7770 


filling low lands— 
benefits not to be used as offset. . 7987/3 
crops and improvements to be paid 
for .... . 1987-3 
none to lie 37987 -3 
forcible entry and detainer, how com- 
men ede. 814 


ents— 

affidavit of merit, required........1824 
commencement oo 13825 
form of writ . 13826 
Judgment iklkn qꝘ 13834 
writ of, justice may issue 823 


grade crossings— 
notice of 1 S 8733— 
proceedings to a just cost of. 8733-7 
initiative and referendum ballot titles 


,, . 4971-3 
irrigation districts, condemnation pro- 
r eeiaise 546s dea eaees 6427 
joint owner may bring for assessments 
f tices viweeus Saree wis 7892-62 
judge disqualified in, When 09-1 
juvenile courts— 
commencement ..... PEPPERS EL: Y G 
fees not required in ......... 1987-16 
juvenile courts, hearings in 1997 
limitation of, on special assess- 
CCC 7892-41 
limitations, provisions extending. . 1604-28 
mothers’ pension proceedings, how 
commented ......c.e es q 8385-6 


new not given in grade hee 
elimination . . 8733-40 
noxious weeds, appeals in 3042-1 
police courts, parties 7656—4 
private ways of necessity, procedure 
LEGA: MERE E A T T TEST 5857-2 
prosecuting attorney to bring, when.. 116 
public service— 
appeals from commission... . 3626-87 
companies liable for actual dam- 


BRC. acceces. 26.0408 e 8626-102 
law not to change right of action 
CCC 8626-104 


pe 
overcharge, evidence of. TEKEE. .8626-91 
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Actions (Cont’d). 
Public Service Commission— 


complaints, who may file......8626-92 
grade crossings, rules fixed by. 8733-11 


valuatiosss. . 8626-92 
public service valuations, procedure 
e C 


real 1 title to, how quieted. 785—1 
recall proceedings, mandamus to com- 
pel officer to act ꝗ⁊ę Ü 9440-14 
right of, for injuries to workmen, 
abrogated. . 6604-30 
savings and loan associations, re- 
. celverships fou 3601-20 
special assessments, preference rights 
JJ. aes 7892-22 
supreme court, appeals to, abstract of 
record to be filed . 1730-1 
wages and conditions of labor to be 


regulated .....ccecceee — . . . . 6571-1 
water district appeals, how taken. 5910-13 
waterways— 


commercial waterways— 
appeals, time of taking, to su- 


preme eoulvrrt. 8184 
guardian ad litem appointed in 

roceedings, When 8187 
injunction, courts to enforce act 

„% T 8212a 


petition to appropriate lands... 
commencement of f. 8177-1 
hearing on ...... —*2: 8177-2 
supplemental proceedings. . . 8195 


port districts— 
appeals from assessments in.. 8165-10 


public waterways— 
appeals, general right of. 
condemnation 1 . 8212-12 
° appeals from. 8212-23 
guardian ad litem to appear. 8212-21 
injunction to enforce......8212-66 
judgment in, how entered. .8212-19 
mandamus to enforce provision 


. e . . 8212-58 


relating too 232 . .. 8212-66 
workmen’s compensation 
default, assessment 2 o . 66048 
department to approve compromise, 
„ 66 
employer liable in, for willful in- 
JJ77J7//ôͤ» E EE 6604—6 
injuries against delinquent em- 
P seca witeaw'k te tes.ess eee 6604-8 
law, when, if act is void. . . 6604-28 
medical examination 6604-25 
misrepresentation of pay-roll. . . 6604-16 
pending, saved........... . . 6604-32 


review decision of department. . 6604-20 

right of, repealed 6604-30 

state may sue for injuries to work- 
man 3j ³⅛ĩAA¹¹·. -m mg;ęqͤ e 


Adjutant General. 


commander National Guard (see Na- 
tional Guard) 71944 


e „ E O D „ 6 


Administrators. 

bonds of paid from estate........ 6059-194 

trust companies may act as (see Trust 
Companies) .... 

Advertising. 

bank, using false name (see Banks and 
Banking) C eee ee ee 3340 

cities second class may levy tax for.7612-1 

false, prohibited 2622-1 

savings and loan associations, limita- 
tion on (see Savings and Loan Asso- 
ien, 8 . . 4601-24 


Agricultural College. See State Col- 
lege. 

Agricultural 

office created (see Agriculture, Farm 
Development) 3000-16 


Agriculture. 

animals, protection of (see Humane 
Büróaü) 6653 664%60; Heed eae aie os 8974-8 

berry boxes not changed till 1914. .9511-11 


Department of Agriculture— 


advisory board 
created 2... cc cccccccccccces seed 0-4 
Cuties: Of 56002 s..cscssceeees cas 3000-4 
agriculture division to be organ- 
S 3000-5 
appeals from rulings wecccccecee e 3000—9 


appropriation ........e.seese 3000-15 
assistants— 

appointment, bond 3000-7 
assignments to di visions. . 3000-8 
examinations for 00s 30007 
Wers ob 3000-8 

b 3 inspection of, transferred 
@*e2ees eneses oeenn 3000-6 
bulletins to be issued. ..... eoo 3000-6 


chemists of department. c...e. so 000-11 
claims, how Palid. ..esesesooo 3000-13 


commissioner— 
appointment of.. 3000-3 
bond e % % „ % „%% „6% % „%% „ E „6% „ „„ „ „ 6 eee 3000-3 


member board of health. 3690-2 


office at state capitol.. 30003 

,,, wows: 3000-3 
contracts, officers not to be inter- 

östéd / ³ / srauna 3000-10 
dairy and food commission, powers 

and duties transferred to...... 3000-6 
dairy and livestock division to be 

e sees seeees 3000-5 
department— 

organization s... 30001 

purposes oe 3000-1 
divisions ereateeeelUuUul 3000-5 
experiment station work transferred 

lO sevevaeeesaveeeawas 8 3000-6 
experts, appointment R 3000-7 
fees paid to general fund........ 3000-12 
foods, etc., division to be organ- 

zei 3 


fruit inspection, duties transferred 
to ö· J 3000-6 
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Agriculture (Cont'd). 
horticultural fund reverts.......3000-13 


horticulture commissioner, duties 
transferred to 3000-6 

horticulture division to be organ- 
7771 E E T awe . . e 3000-5 


inspectors, examinations for... . 3000-7 

jacks, registry of, transferred to. .3000-6 

labor commission’s duties as to 
bakeries transferred to 3000-6 


logged off lands, survey by....... 3000-6 
officers not to be interested in con- 
RV ACUS: E ose ee bacbe ees 3000-10 
oil inspectors’ duties and powers 
transferred to 3000-6 
report to governor biennially..... 3000-6 
Southwest Washington Fair, man- 
agement o 3000-6 


stallions, registry, transferred to ..3000—6 
state fair, management of trans- 
rf AA 3000-6 
state horticultural fund reverts. . 3000-13 
surveys for reclamation work author- 
DALS caeune ceaee ses E 3000-6 
veterinarian, state, powers and du- 
ties transferred too 3000-6 


development districts— 


act to be printed..... 2 . 313959 
aliens may purchase . eo e 313947 
applications to purchase 3139—45 
areas largest to be considered first 
(Aiea, EOE Sac eumciwawes ws 3139-7 
arid lands, limit on price of..... 3139-32 


assessments, refused offer of lands 
for irrigation system, basis of. 3139-49 
assessor, refused price of land to 
be reported to......... eer 3139-33 
AUUNOTIZEG, sissisrisrossirosnsia 3139-1 
ballots for n distriets, form 
9 31 
bids, deposit of good faith held 


until contract is let........... 3139—40 

opening, acceptance of........ 3139-39 
board of commissioners to manage 

districts ..cccccccccccccssee 3139-10 
bonds— 

denominations of ............3139-56 

, tha eeecawross 3139-57 

interest coupons to draw inter- 

est; enn 3139-56 
issue authorized. 3139-24 (i) 
public funds may be invested 
FFF 3139-58 

JJ ⁵³ E E 3139-56 
by-product of land to be used... . 3139-55 
claims, how paiiuiʒiſcſcllſ 3139-27 
commission— 

Officers ob 2 3139-25 
commissioners— 

districts cccseceseceaee es . . . 3139-11 

eee, ³ðK 3139-17 


interest in contract prohibited. 3139-10 
neglect of duty, vacates offices. 3139-14 
nomination oaoulbßlßß 3139-13 
qualifleatioon 3139-12 
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term of office ooccceces 3139—11 
vacancies, how filled..........d139-15 


contracts— 
assignment of right to pur- 


GABO i566. VV 3139-46 
bids to be accompanied by certi- 

fied check ........c.cccceee 3139-38 
check held until contract is let. 313940 
notices o ß 3139-37 
settlers to have preference right 

IM. E 9 


county districts— 
elections foeoruõrõrr 3139-5 
establishment authorized ...... 3139-2 
number of petitioners required. 3139-2 
“damages” defined ö2ze§ 4220-2 
day labor authorized...........4226—11 


elections— 
canvass of votes on organization 
iO Wawa Weare, 8 . o 3139-8 
county districts, notices of.....3139-5 
expense of, how paid..........d139-9 
general laws to apply......... 3139-16 
joint with school districts, etc.. 3139-19 
notice OF V s. e 159-18 
polling places ꝑQẽ̃ 3139-2 
polls open, When 3139-21 
qualifications of voters. 3139-23 
regular time of holding. . 313917 
special, to fill vacancies...... 3139-15 
votes, canvass Of..........0.. 3139-22 
eminent domain, to acquire prop- 
OPIY A ..3139-24 (b) 
hearing on petitions. . . 139—7 


highways— 
construction authorized . . . 3139-24 (e) 
ann.. a sie 3139-42 
householders given preference to 
purchase land improved....... 3139—42 
indebtedness may be created... . 3139-29 
investigation of lands, matters to be 


e sscew seweececee 3139-31 
irrigation— 
engineer, advice on..... oe . «3139—48 
lands, limits on sales of...... 3139-53 
refused for system, reported to 
Assessor 3139—49 


systems may be contracted. .3139-50 
water, price per acre fixed. .3139-51 


lands— 
irrigated, to be sold..........3139-52 


unit—on holdings of... ee , 3139-53 
leases to eae six (6%) per cent 

e dite dee ade ee aes 3139-54 
price refused, to be reported to 

BSSCSSO! 246450 E 8 3139-33 
prospectus to be prepared..... 3139—43 
purchased at auction, district may 

V . . 3139-34 
roads to be built to 3139-42 
settlers to have preference right 

to purchase ....esssesossos. 3139-35 


sold or leased ......ccccecses s. 3139-34 
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Agriculture (Cont'd). 


subdivided and sold ..........3139-42 

terms of sale...... 9 . . 313944 
leases, time limit on 3139-54 
limits on sales 8 3139-47 
logged-off lands, limit on price of.. 

VVT Sema eee 3139-32 


machinery may be purchased. 3139-24 (g) 
marketing may be conducted by 


FF 3139-24 (h) 
officers to assist commissioners. .3139-10 
petition for county district....... 3139-3 

amendments, authorized .......3139—4 
power of districts.......... oes 139-24 
proceedings, by resolutions...... 3139—26 
public funds, invested in, bonds 

( ³ 1A E TT 3139-58 
purchases— 

limits on ..... FFC 3139-47 


open market or by contract. ..3139-41 
real property may be bought and 
sold 


e .. . . . . 3139-24 (d) 
e published ..............3139-26 
registration Votes 3139—19 
right to purchase, assignments of.. 

7%%%%%ßGͤ . ͤj j eee ee 3139—46 
roads, construction required..... 3139—42 
sales and terms of᷑f 3139-44 


school elections, joint use of regis- 
tration books ....sesseosss 3139-19 
settlers— 


contract may be let to . 3139-35 


lands may be sold to districts 
„„ 3139-35 
preference, right to repurchase 


JC . . . 3139-35 
special funds may be created. . . . 3139-28 
soil analyses to be made of 3139-43 
taxes may be levied........3139—24 (f) 
unimproved land— 

commission may acquire . 3139-32 

‘investigation of ........ . . . . 3139-0 
voters, qualifications of.. . .3139-22 
water price to be paid for irriga- 


JJJJ))CG0C000C 3139—51 
expert, office created. See Farm 
Development. 
farm development— 
agricultural expert— 
eet pai to 1 . 3000-16 
assistants employed by....... 3000-17 
ties . 3000-18 
office in count. 3000-17 
office supplies furnished by 
county ..... e 3000 
aid by eoun td. . . . 3000-16 
United States may appoint. . . 3000-18 
bureau ereatᷣ cc 3000-15 


officers to serve without salary. . 3000-15 
tax levy for bureau............3000-19 
fruit (see Horticulture)— 


inspection of .........- (S60 eee OOCU 
inspectors, transfer Of....... eee. 3118 


Agriculture (Cont'd). 
grain bags, sale of ane Grain Bags), 


e SE SE E E E e 8 @oeee%#e EEE ee Oe 


grain, inspection of. See Grain and 
Hay; Warehouse. 

grain inspector— 
chief, appointment of.. 5980-3 
deputies, appointment of........5980—4 

grain sacks— 


penitentiary to make : . 85592 
hay, inspection of. See Grain and 
Hay; Warehouse. 


horticultural (see Horticulture) — 


conventions, to be held..... wee . . . 3080 
duties of district inspectors....... 3080 
inmates of Institution for Feeble- 
minded to be instructed in...... 4399-14 
noxious weeds, owner to destroy (see 
Noxious Weeds) TETEE EEPE E. 
orchards to be inspected..... TETEE 3080 
school districts may join for com- 
munity welfare 2664-2 
school property may be used for ex- 
periments ....... rere eee . . . 2664-1 
stallions and jacks, registry of.....3165-1 
stallions, lien for service............ 3163 
stock, running at large (see Animals) 
eer e — . . 172-1 
trees, exempt from taxation 9098 


weeds, noxious to be destroyed (see 
Noxious Weeds) 

Aliens. 

firearms, license for required 2517-1 

American Institute of ., En- 
gine ers. 

rules of to govern electrical construc- 


tion (see Electrical Construction) 
4976-1 (5) 


Animals. 
county commissioners to fix, where 
BLOCK n 3171-1 


department relating to (see Agricul- 
ture, Department of Agriculture). 3000-6 


dogs, townships may license........933914 
dogs, cities may lhicense.............. 7685 
estrays, cities of third class may 
impounnnn cc . 7685 
estrays in townships, sale of.......... 9414 
game, specimens may be exchanged 
(see Game) . ere 5395-14 
jacks, registry of..... er ee 3165-1 
notice of hearing to prevent stock 
running at large... 3172-2 


notice of order prohibiting stock run- 
ning at large.............-ceee. 3172-3 
penalty for permitting animals to run 
At NOTES werd kees eens eee 3172-4 
petition to prevent stock running at 


/ —B— 3172-2 
protection of (see Humane Bureau) .8974-2 
sheep trespassing prohibited...... . 3198 


shipments of (see Public Service) 
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Animals (Cont'd). 


stallions and jacks— 
department of agriculture to regis- 
i... ea ardew aaieedcin.: 3000-6 
diseased, use of prohibited.......3165-1 
filing ........ 8 —— . . . 3163 
licenses— 
advertisements to show grades. 3165-5 
certifleates . 3165-4 
fees for ...... —*„ͤ 22 39165-5 
Owner to post. 3165-3 
lien for service ß. 3163 


e (—ũ—— .. . . 9339 
Appeals. See Actions. 
Department of Agriculture, from orders 
6„f“.. ET ee 3000-9 
Industrial Welfare Commission, find- 
ings of facts to be conclusive. ..6571-19 
initiative and referendum cases (see 
Initiative and Referendum).....4971-13 
noxious weed cases 3042-1 


taken e.o 
railroad valuations, appeals from to 


COUTE esos wee ate Said arcreratecak gare 8626-92 
supreme court, abstract of record to be 
PNFV§Üͤf7¾EUuNM ˙² A 1730-1 


statement of facts, etc., to be sent 
up 0 r E E SE 0 00 0 
Arbitration. 
conditions of labor of women and 
children submitted to (see Indus- 
trial Welfare Commission)......6571-10 
Armories. 
indebtedness for sites validated... . 3831-6 
sites, cities and counties May join in 


purchase 2... cee cece æ 3831-5 
Arrests. 
game wardens may make (see Game) 

ee Ce ee ee 5395-7 
probation officers, authority of (see 

Juvenile Courts) ......... 2 . . . 4987-3 


Arterial Streets. 
city to maintain . 5856-4 


Assessments. See Local Improve- 
ments; Taxation. 

agricultural development districts may 
levy (see Agriculture, Development 
Distrietùꝰ))))ʒʒ ccc eee 3139-24 (f) 


ee ae Cece . . ccs 7892-6 
cities may make for local improve- 
ments (see Cities; Local Improve- 
ments . 78921 


Assessments (Cont'd). 

commercial water ways 8192 
establishing 8193 
Maintenance eee ees 8197a 

cost of destruction of weeds, taxed as.3042 

diking district— 


bond levies . : 4386-1 


readjustment of 9 4107 
drainage, cost of construction, engineer 
to make 2 6 2 „ „ „ „ e 6 6 6 2 6 „ 66 „ „ „ Bye „ „ 4267-2 


filling low lands, general, levy for. 7987-19 


irrigation districts— 
annual levy of (see Irrigation Dis- 


tricts) ..... (—ͤ—ę̃— 5910 
levies authorized ............... 5910-9 
lands damaged to be assessed same as 
other lanßdſdgs eee 7987-3 
liens, in cities .......... eee 7892-20 
liens in filling low lands 7987-8 


poses ...... oe caren E E TE E 9112 
water districts authorized to make (see 

Water Districts) ................ 5910-8 
water furnished in cities, improve- 

ment districts for ..............8010-3 
waterways created by....... ——V. . .. 7987 


Assessors. See, also, County Assessors, 
annual convention of..............9086~1 


Assignation. 
places of, minors not permitted in... 2445 
Assignation Houses. 
abatement— 
Authorized .......00 ce ccee cece 6-1 
voluntary, owner of building to file 


Dennngngnagd 918 
abatement of action 
BTC ie areari C 946—7 
liability not abate cc. 946—7 
action, dismissals not favored....... 946-3 
assessment, fine collected as tax.....946-8 
complaint— 


costs, paid by, when.............946-3 
dismissal not favored............946-3 
substitution l.... . 946-3 
who may make . . . 946-2 
contempt, violation of injunction... . 946-4 
declared nuisances....... .......... 946-1 


DINGY EEEE k.... seuacnewed 946-7 
entering building deemed contempt. .946-5 
evidence, general reputation suffi- 

err... a0 0seeees 046-8 


fine— 
against building 946-8 
same aB tax lien 946-8 
frivolous actions, complainant to pay 
C ‚ —·2ͤ 2 94 


furniture to be sole. 946-8 
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Assignation Houses (Cont’d). 
general reputation of place consid- 
ered...... r 94 
injunction againeeee.Q˖ 946-2 
violation, contempt, punishment. ..946-4 
musical instruments to be sold... . . 946-5 
order of abatement— 


Of 6Ct Of ; 918 
vacation oui .. 946-7 
sales, proceeds, disposition of.......946-6 
Associations. 
co-operative, authorized (see Co-op- 
erative Association/ 3766-1 
savings and loan associations (q. v.) 
e E EE E L: Ime 
Attorney General. 
constitutional amendments, purposes 
of to be stated b 4890 


4971-2 


parece seo wees ooosee ooo o 6059—99 
mandamus or injunction brought by, 
when...... F TT 
offices in Temple of Justice...... 6704-1d 
prosecuting attorneys authorized to 
bring action fo. N 116 
Public Service Commission to repre- 
Sn!!! 8626-5 
warehouseman’s bond, approved by 
ee e 6s Re e e 802 
Attorneys. 
examinations 
board of eondu ek ꝗ 24 
expenses oęſf i. „ eee 
notice oo errs 123 
when held..... e 3 
oath off P T 
period of study required......... . . . 123 
Auctioneers. 


townships may lieense 9339 


Auditor. 
county. See County Auditor. 
state. See State Auditor. 


Automobile Insurance. 
classification of (see Insurance) . . . 6059-83 


Axman. 


wages of, how fixeddde . 5632 
Bags. 
jute (see Penitentiary)....... . e .8559—2 


Bailments. See Warehouse Receipts. 


Bakeries. 
department of agriculture to supervise 
3000-6 


Ballots. See Elections. 


Banks and Banking. 
advertising as bank falsely, penalty. .3340 
banking business defined......++0.- .3316 


[References are to Sections.] 


Banks and Banking (Cont'd). 


banking defln ee. 22 . 3315 

banks not to do trust business (see 
Trust Companies) .. . . . o -3349—19 

“branch bank” ....... reer eee ee 3315-1 


capital stock of private bank, mini- 
mum permitted 333914 
checking accounts in building and loan 
association prohibited (see Savings 
and Loan Association).......... 3601-12 
commercial waterway bonds, security 
for deposits ..... 3 8199 
corporation using name unlawfully. . . 3339 


deposits 


joint depositors, may check against. 3364 
what are eee ee 3316 


false statements concerning, penalty 


%% ee 2432—1 
foreign corporations not to receive de- 
posits (DE E E E E O E E O O 6 %% e % 3346 


foreign bank — 
barred from state 3339 


existing may continuanee 3339 
interest paid on city funds 5079 
joint depositors may check account. . . 3364 
penalties— 


advertising as bank falsely........3340 
unlawful use of name “bank,” ete.. . 3339 
private banks, minimum amount per- 


mitted ..... )J ͤ E ela ave aus 3339% 
public funds, security for what per- 
mitte,, 5079 
real estate, limitation on holding. 3330 
report to be filed with state auditor 
annuallilliMAhßh n 4266 
saving and loan societies may be or- 
ganized (see Savings and Loan Asso- 
ciations) .........ee cere ecescees 3601-1 
securities for public funds, what are. . 5079 
stockholder’s liability. ......-.-..ees. 4266 


trust companies may do banking busi- 
ness (see Trust Companies) ....3349-18 


using title unlawfully....... e . 3339 

Barber Examiners, State Board of. 

compensation of members............ 7011 

fees paid to state. 791) 

secretary, Salary ... cee eee ee ene caeces 7011 

treasurer, bond of..... EPEE e 

Baud y-houses. 

abatement of (see Assignation 
Houses) e % E EE) G % e „„ „ e082 @ 46-1 

Bear River. 

fishing regulations in e 

Bellingham Normal School. 

fund for support of......... s. ee. 5049-2 
tax levy fol. 5049-4 

Berry Boxes. 

size not to change until 1914......9511-11 

Births. 

recording of (see Vital Statistics) . . 5424 

Black Bass. 


relative to taking in Silver Lake. . 5393-1 
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separate institution for 4387-1 


Board of Oontrol. See State Board 
of Control. 


Boards. See State Boards. 


Boats. 
exempt from taxation while construct- 

ing e „ e e „ 0 e e O, , h % 6 „% 0 „ „ „ 8 
Boller Insurance. 


defined (see Insurance). 96 . o 0059—83 


Bonding Company. 
act regulating. See Insurance. 


Bonds. 

“Agricultural Development District 
bonds,” form of (see Agriculture, 
Development Districts). 3139—57 


bridge, joint 
city authorized to issue 
county may issue fo 5686-6 
issued by eities and counties, may 
EE a ³ĩ A cewew sec 0686-11 
cities, for local improvements, may 
„„ ote sdtoutendceneawews 7892—46 
- cities may issue for filling low lands 


ee eae ae ene eee — ⁊B e o 1987—10 
counties may issue for roads and 
bridges e — . 5095 


diking distriets for repairs and im- 
Peem ens; .4126-1 
drainage improvement districts, form 
of (see Drainage Improvement Dis- 
„ 22620654.07<-ceuretaas6e es 4226-17 
highway, county, authorized (see, also, 
Highway, County Road Bonds). .5101-1 
irrigation districts, how sold (see Irri- 


gation Districts ss 6431 
official, cost to be part of office ex- 

„ Pf ees. 6059-194 
permanent highways— 

Authorized .rccsscsccveccesve ess G-lO 

e eeen 5879-17 
port districts may issue. 8165-4 
public buildings for counties and 

JVA ee 3831-3 
school, how issued UU... 4610 
voting machines, for purchase of. . . 4910-6 


water districts may issue (see Water 


FJ] aie 9510-11 
waterway— 
constructed jointly with United 
CCCC!J)ö⁰U 8147-1 
public waterway, how issued for. 8212-45 
validating certai⁊nunnn 8147-3 
Bottomry. 
defined (see Insurance) ..........6059-2 


Bounties. See Animals. 
Brant. See Game, 


Bribery. See, also, Crimes. 
election of officers of cities, relative 
Fp ee E E E T 7670-9 


Bridges. See, also, Highways. 
certain cities may build, special pro- 


Wir r aves ursces-cres 7479—1 
commissioners shall contract for, when 
. ee ee er — . . 3585 
cities may join in building 5686-1 
cities of third class may build........ 7685 
counties may join in building.. 0686-1 
highway board to represent state in 
joint bridges 5686-2 
interstate, ownership of.......... 5686-10 
joint 
bids, call fo“Ul 5686-3 
„bridge“ defined. N 5686-15 
built as county bridge, when... . 5686-11 
built as state bridge, when..... 5686~10 
cities authorized to incur indebted- 
NESS LOP 2454¢00s40a00<6040e es 5686-8 
city bonds, election on.......... 5686-8 
city bonds for municipal purpose. 5686-9 
“construct” defined ............ 5686-15 
“construction” defined.......... 5686-15 
contract for construction........ 5686—4 
contractors’ bonßlladadldl 5686-4 
Control Of .... ccc eee eee 3686-2 


‘county and city to contract for.5686-11 


county bonds, authority to issue 
PION COC + <2 cave.dras es annere eae ee 5686 
declared to be for county pur- 
pose e os . 5686-7 
election ao? 5686-6 
engineering expenses, highway 
board to alloy) hp 5686-5 
franchise fees paid to publie high- 
way fund ..... eer ARS 5686-13 
franchises over 5686-12 
public service commission to regu- 
FJJJJJJCC r 5686-12 
highway board, powers of! 5686-14 
interstate, control of 5686-10 
plans, estimates, etc.......... . 0686-3 
“public authorities” defined... 5686-15 
supervising engineer, employment 
Sardis saw Croesia s 
Broker. 
definition of (see Insurance). 6059-2 
Building and Loan Associations. 
banking act not applicable too 3315 
formation authorized (see Savings 
and Loan Associations) ......... 3601-1 
regulated as saving and loan associa- 
tion (q. v.)) e eee. 3601-243 


Bureau. See Humane Bureau. 


Bureau of Farm Development. See 
Agriculture, Farm Development. 
err. seins 3000-15 


Bureau of Inspection and Supervision. 
counties liable for cost of auditing 


accounts in nnn . 8356 
expenses of, how paiſſiſcſʒWñʒñwñʒqſqi. 8355 
examiners, salary oůůlhl n 8352 


state auditor to appoint additional 
inspectors ... » 8352 
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Bureau of Standards. 
state standards to conform to (see 
Weights and Measures) .........5911-1 


Burglar 


classification of (see Insurance). 


. 6059-83 


Canada. 
state forester may co-operate with. . 5277-4 


Oanals. See Waterways. 
counties may assist in building. ....8147-1 


waterways (see Waterways)— 
commercial ....ccccseccceccncss 91668 
port districts ......essssees se.. 8165-1 
Pühllfe sacvGcle=) 

Oandidates. 

electioneering for, penalty.........7670-8 

judicial, how nominated............. 4842 

recall elections, challenges for...... 7517-2 


nominations folſrr e. 7517-2 


Capitol 
—— for Temple of Justice. 
State Capitol. 


Capitol Commission. 
act ee to (see State mee 


See 


“Capitol Place.” 
property included......cccsevesee+6104—1 


Oaribou. 

when may be killed (see Game)..... 

Cemeteries. 

townships may establish...........9339% 

Ohainmen. 

wages of, how fixed. 

Ohallengers. 

recall elections, rights of..........7517-2 

Charitable Institutions. 

special rates to persons of (see Public 
ieee. . 8626-18 

Cheney Normal School. 

fund for support ob. .: 0049-2 
tax levy for ...cepesccccccccens-D0t9-—4 

Children. 

abandonment, punishment .........5933—2 

juvenile courts have control of (see 


5360 


e 


Juvenile Court )) ⸗/ꝛF : 1987-1 
mother, pensions for (see Mothers’ 
, sritsreie soecns 8385-1 
protection of (see Humane Bureau).. 
%% WWW E EA —— . . .. 8974-2 
regulating employment of (see Indus- 
trial Welfare Commission) 6571-8 
Churches, 
parsonages exempt from taxation..... 9098 
Cigarettes. 
minors using, penalty. . 42445 
Cities. 
appropriation for commercial water- 
WAYS © xcssnewons cusaunaeides . . O17 4a 
armory sites, may join county in pur- 
C23 ꝛoÜ.1A A m 3831-5 


validation of warrants issued for.3831-6 


Cities (Cont' d). 
arterial streets, improvement, county 


to help ..... Coe . i 
maintained bj rr 3856-4 
asphalt plants, ete. , operated by...... 8005 
assessments, purposes for which au- 
r cuceseccdewesciaseeus 7892-6 
banks to pay interest on funds....... 5079 
births and deaths to be recorded (see 
Vital Statistics) ........ 0 
bonds for joint buildings. 3831-3 
bonds may be issued for water for irri- 
Fr . 8010-3 


boulevards, assessments for 7892-58 
bridges, joint construction with other 
eity, eounty or state e 5686—1 
commercial water way 
appropriation for, cities may make. 81742 


may petition for e . 8174 
commission form of government 
adoption of, eleetioů n 7670-2 
abandonment of plan, election on 
983 e e e e eee 
petition fou . o e . 7670-24 
ballots, primary, form of........ 7670-7 
bribery at election, punishment. . . 7670-9 
candidates, names published..... 7670-7 
cities of second, third and fourth 
class authorized to ad pt 7670-1 
clerk, commission may appoint. .7670—12 
comm issioners— 
bond of ...... P 
compensation ob 4 . . 7670-14 
Seeed oe . . 7670-3 
may act as minor oſſi cer 7670-12 
may create or abolish offices. 7670-13 
nomination of ......... — 2 . . . 7670 —7 
quorum of ......... —*⸗ñ¹ã.õH 7670-10 
regular meeting of 7670-15 
LOID, OF 564 ces A essences 1670-3 


vacancy in office of, how filled. . 7670-3 
contracts, officers not to be inter- 


ested in errr ee 7670-17 
departments of ...... errr 7670-11 
department of finance and account- 

ing, vice-president to run..... 7670-15 
election, abandonment of plan. . . 7670-23 
election, adoption of ballot...... 7670-2 

bribery in, penalty....... ee 7670-9 

clerk to publish result 7670-7 

eneral, when held....... vee 010-3 
initiative and referendum on or- 

GINSNCES 2.4540 idewew sends cs 7670-21 
primary, for nominating commis- 

sioners ....... ere eee 7670-7 

recall of offieers . 7670-20 

voters, WhO are 7670-7 
electioneering prohibited, penalty.. 

! ee ee er ee 7670-8 
employees n subject to 

Gismisss!kl! sseccoo 7670-17 

estimates for year, revision of... 7670-19 


finance and accounting, vice-presi- 
dent tO ruUunn. 7670-15 


fiscal affairs published monthly. .7670-18 
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Cities (Cont'd). 
franchises, ordinances granting, on 
file week before passage...... 7670-10 
franchises submitted to electors.7670-16 
initiative, ordinances proposed by 


ee A . . 767021 
laws relative to cities of second class 
to control ....... 60 


mayor, election off 7670-4 
presiding officer 7670-10 
nominated, hoc. 7670—7 
public safety, in charge of . 7670-12 

meetings of commission, to be pub- 


DAG: shes gods 8 PTE 7670-15 
officers, accepting passes, ai pen- 
alty ...... ited e (010-11 
r seme weenie cos 7670-6 
contracts, interest in, prohibited 
e cee seaureeans . 7670-17 
nomination at primary. 7670-7 
number eleeteeeſlſd 7670-2 
recall of, procedure 7670-20 
term OF icine beet once wand 7670-3 


ordinances, certain, to lay over one 
week 7670-16 


continued in for ee e. e 1670-4 
initiative—petition .......... 7670-21 
referendum on . «17670-22 
time of taking effect......... 7670-22 
petition based on majority vote, to 
r 7670-2 
proceedings, record of, to be kept 
Sasa nae E E 8 . . . 7670-10 
publie safety department, mayor to 
F e. eeo 767012 
recall of officers, procedure N 7670-0 
referendum, franchises to be sub- 
mitted ..... ee eee .. 1670-16 
petition for, on ordinances... 7670-22 
salaries of commissioners....... 7670-14 
second class cities, laws applicable 
to, to govern. ............00e0- 76 
special privileges to officers prohib- 
ni... E ais care wea 7670-17 
street improvements, ordinance es- 
tablishing, how passed........ 7670-16 
vice-president of commission, duties 
e ö 
voters, WhO are 7670-7 
consolidating to regulate local im- 
provement 6650654 ca scaecee ; 7892-64 
contracts with county for joint build- 
ing „ 6 2 6 6 6 „%%% %— „% „% „% „% %᷑7— % % % % „%%% %% „%% 3831-2 
counties— 
improvement of streets by.......5101-5 
joint construction of buildings. ...3831-1 
current expenses, tax levy for...... 3831-5 


drainage system benefiting, assessment 
for (see Drainage Improvement Dis- 


IICCCJ ³ͤ A 4226-33 
elections in, on fiscal matters, polls 

open, lens 8043-1 
electrical construction, penalty for 

violating ru len 4976-5 


electrical plants may be ‘operated by.. 8005 


Cities (Cont'd). 

eminent domain 
conduits and transmission lines by 

C . . 8010-7 

general provisions ———V— 2 2.7892 
parkways acquired by.. aeee 7892-57 
water systems acquired by. 7892-5 

eminent domain proceedings by.. 7770 
low lands filled by.......... . . . 7987-3 
protect water supply 8005 


first class— 
assessments, city treasurer * col- 


d E E ..1 892-24 
, — 7892-12 
bridges and viaducts, authorized. ...7579 
canvassing of votes in......... 7501-1 
charter provisions govern......7502-2 
charters of, validated....... 00000 7493-3 


elections, recall, nominations for. . 7517—1 
form of government, selected by. . 7493-1 
initiative, charter may provide for 

7 eens oe . ꝗ . 1493-2 
justices of peace, number of..... 6533-1 
milk or cream, sale of licensed......2512 
officers of, how nominated..........4805 


police relief and pension fund— 
death payment to widow, or de- 


pen dent eee. 8085 
disability page. 1 082 
election of trustees ....... . . 8078 


funds, transfer of surplus. . 8091 
payments from, how made.. 8088 
treasurer to keep....... sasaaa 0088 

payments from, how made........8088 

retirement, condition and pay... . 8081 

sick relief 8090 

trustees of ......... seesewseewsdUlS 
monthly meetings . 8088 

primary law not applicable to, when 

C 4805 

recall elections, nomination for. . . 7517-1 
certificate oo ß s..s.ces o (LOLI) 

Officers in, may provide for. .. 7493-2 

referendum, charter may provide 

Jö ²˙¹.Aͥͥ¹˙¹w¹AA E T 7493-2 


viaduct, local improvement district, 
how created ....ccccccccsccces . .7580 
right to builede . 7579 

wharves, may lee . 7507-1 


fourth class— 


commission form of government for 
os above, Form of Government) 


F . 7670-1 
mayor to appoint certain officers in 
ff 7502-1 
permanent highways constructed 
through .......... 6 6 ͥ . 5879-18 
county to heiss 5879-19 
primary elections not applicable to 
„ „„ E SE E E E E 8@eseene# eee % ....oo. 4805 
power may be sold by..... . 8005 


public markets operated by.. 8005 
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Cities (Cont'd). 
public service complaints made by 
c . . . 8626-80 
railways may be operated by......8000 


road and bridge fund, portion to be 
perten u 5590-1 (b) 
road funds expended within 5101—1 


rules relating to electrica] construc- 
tion in (see Electrical Construc- 
tih jerserarssi ( oee EEN 4976-1 


fire apparatus exempt from taxation. .9098 
funds, interest F 
gas plants operated bʒyju ß 5 
gas, water, etc., may be sold... . . 8010-6 
government, commission form for sec- 
ond, third and fourth class......7060-1 


grade crossings regulated by...... 8733-21 
indebtedness fund created, levy for. .5131 
indebtedness validated ...... .. ꝗ⁊ꝗẽ⸗ .ꝗk—2108a 
indebtedness may be ratifl ed. 9043 
eleetiol on 5 9043-1 
vote necessar nnn 9043-1 
injunction authorized to prevent tax 
S210 bcs ee. 86.058 eess ee ee . 7892-25 
irrigation, assessment district created 
TOF o2t.c64500 Savevawae seaee ess 8010-3 
may contract for..........+++-+-8010-1 
purchase water fort. 8010—2 
library tax may be levied............ 5341 


lighting business conducted by.......8000 


local improvement— 


actions, limitations of..... . . . o 1892—41 
what may be brought. 7892-23 
appeals from assessments 7892-22 


bond requiredſll. . 7892-22 
preference rights of.......... 7892-22 
transcript, notice of filling. .. . 7892-22 
application of ae. 7892-67 
assessments, action to foreclose, how 
brought ......... cee. ꝗ . e 1892—34 
area plan, in each zone 7892-13 


bond payments, how made. . .. 7892-49 
boulevards and parkways . . 7892-58 
certificates of sale for non payment 


ee ee F 
engineering expenses included. 7892-55 
interest on 7892-24 
joint owner, lien of, for payment 

EEEE sere iene EE e 
liens of ....... rere 7892-20 
NN OL saat eiaceseses — . . .7892—12 
method of making and collecting, 

city to determine 7892-2 
mistakes in collecting, liability of 

reer sisitna 7892-29 
new, to be made, when 7892-21 
notes. EdT Enitiy 7892-50 
paid by mistake, action to re- 

COVER saarin ·0wwwW San 7892-65 
payments in full may be made. 7892-50 
record of payment. 7892-30 
redemption of property sold for 

C Ä ĩ oi elabin 7892-33 
roll, hearings on, notice of, modifi- 

catiouhn kes. 7892-21 


Cities (Cont’d). 
property omitted from, assess- 
ment hk! 7892-37 
sales of property to collect....7892-29 
subsequent, how enforced.....7592—30 


to include what. 7892-6 
use o 389228 
r Seisecewewen 7892-61 
valuation, how fixed......... 7892-12 
void, or deficient, reassessments 
authorized ...... r 789242 
PONCE OL rr E E 7892-13 
authority to make.............. 7892-1 
auxiliary water system by....... 7892-5 
resolution to improve by..... 71892-183 
bonds for, may be issued....... 7892—46 


assessments for, when paid. ..78592—49 
holder of, may collect assessments 


TEREE TE i SCORE AD WERE CS SILTO 
how issued ...... AEE E . . 1892—47 
limited to assessments, notice of 
ON bonnngagaga‚‚‚ eeieees 7892-52 
payments on, call for......... 7892—54 
refund or exchange of, author- 

WOO E E TETE 7892—53 
sale of ....... e 7892-48 

boulevards may be by.......... 7392-57 
assessments for 7892-58 


bridges built byỹy77·/ßßß 47579 
certificates of delinquency, fees for 


6 S E DE S ee „eee „% „% „„ „% „% „% % % „% „ „„ „ 7892-38 
general taxes to include assess- 
MONG 6654s areruri woe . 7892-10 


interest, negotiability ........7892-36 
consolidated cities, procedure by. 7892-64 


construction of .............00. 7892-69 
contracts, all work to be by... 7892-59 
council defined ......... e ee 
action of, conclusive.......... 7892-19 
determination final ........... 7892-23 
modification of assess ment-roll by 
3 e eee eee 
order improvements by........ 7892-6 
deeds to property sold for assess- 
ments, how issued............ 7892-33 
delinquent assessments, how col- 
16CtEG. sssscssire urriei pepa 7892-25 
diagram of improvement not conclu- 
FCC cee . 789211 
dikes, authorized by......... 22 1892-4 
resolution to improve by...... 7892-17 
districts, designation of, divisions 
„FC e weseaa (992213 
may be extended 7892-14 
drainage, may be by..... e 7892-3 


eminent domain for waterways. .7892-4 

engineering, etc., included in cost of 
FFC 7892-55 

fire protection established by... .7892-5 


foreclosure of assessments, judg- 
ment Of oieaseenekes. 8 71592-34 

general ordinance relating to. . . 7892-60 

enn, ene aoe 7892-10 


improvement district, limit of. . . 7892-13 
injunction to prevent tax sale. .7892-23 
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Cities (Cont'd). 
joint owner, action for, assessments 


Pail sosoran caaeeewats, ease 7892-62 
liens, cities may purchase at general 
tax sales to protect.......... 7892-63 
mayor includes presiding officer. .7892-68 
officer to collect......... 23 . . 7892-24 
ordinance to authoriz e . . . 7892-8 
ordinance relating to, general. . . 7892-60 
vote required on . . . 7892-66 
parkways built by .............7892-57 
acquisition oußßß 7892-56 
` assessments for. ETTER . . . 1892—58 
petition or sea das 1892-9 
„ dwedese4eeaiean 7892-9 
presiding officer defined. . ere eres 7892-68 
procedure ..... eae dais ee ee 7892-7 
proceedings continued .......... 7892-70 
property bid in by city held in trust 
eter wRUV ee eee 7892-31 
omitted from assessment-roll, how 
assessed ....... ceaaes — .. 7892-37 
property, sale of, authorized 7892-32 
zones of, rate of assessment on 
f cea: shee e . . . 1392—13 


reassessments, authorized ......7892—42 


ordinance for e 
Peeeddssss 8 789214 
time within which must be made 
ee douis e eee 
redemption und . . . 7892-28 
of property sold for assessments 
CC cc : 7892-33 


resolution to improve 7892-10 
publication oll. Q. 7892-10 


required. .....s sees 8 78928 
sales, to city, custodian of certifi- 
gates, i aa E 
property bid in by city.......7892-32 
notice of ...... aout ema aad 7892-32 
purchaser has lien 7892-39 
saving clause .......... occseee 7892-70 
sewerage, etc., included.......... 7892-3 
street intersections included in dis- 
iet. V 7892-55 
street turned over to park commis- 
ionen e 7892-57 
tax deeds, fees for... EEE . . . 7892—38 
issuance of, notice to owner. . . 7892-33 
tax sales 
cities may bid in . . 7892-63 
delinquent assessments. 7892-25 
lien of purchaser.......... . . . 7892-39 
notice of ..... ee ee 7892-25 
1 cscs, wa ceseueeows 7892-26 
tide lands leases included....... 7892-56 
treasurer, liability of........ . . 1892-29 
trunk sewers, assessments for. . . 7892-15 
resolution to improve by...... 7892-16 
valuations, how fixed...........7892-12 
viaducts built by......... e 
district fixed by council.......... 7579 
hearings on petition or resolution i 
rer Tee EEE E e 


water mains, assessments for. . . 7892-15 
resolution to improve by.. 7892-16 


Oities (Cont’d). 


water systems, built bj. . 7892-3 
auxiliary authorized by 7892-18 
waterways authorized by. 7892-4 
what work may be done by 9 7892-6 
work to be done by, city to deter- 
mine · —ͤ—— 2 2 .W . 78922 
contract for ..... aloe ETT 7892-59 
low lands may be filled............ 7987-1 
may join in commercial waterway dis- 
CJ) 8 8174a 
parkways, assessments for . .. 7892-58 
petition by, to . railroad grade 
crossings. . TT amadeo ee ee 8733-4 
port districts may improve property of 


!!! ee ae ee 8165-8 
primary elections not applicable to cer- 
CCC 4805 
public commodities may sell surplus 
i ee a re 8010-6 
conduits and transmission lines for 
CC 8010-7 
publie waterways, controlled by, when 
VV ——ðr . . 8212-3 


recall elections, challengers at 7517-2 


second class— 
government for (see above, Commis- 


sion Form of Government)..... 7670-1 
low lands may be filled..........7987-l 
police courts established in (see 


Police Courts) 7656-1 
publicity board 
appointment off . 7612-2 
bond....... ®eeeesse 0 c.. ooo 676122 
removal 0 0 ene 4 . 7612-2 
publicity fund 
authorized eevee eo — e „ „„ 6 „ .. 76121 
enditure ob.. ĩQ 7612-2 
Imitation on Z 7612-2 
tax levy for ecvesee..,0/12~] 
waterways may be constructed.7987-1 


second and third class— 


filling low lands— 
advances from cities’ funds repaid 
by district ......... — . .. of 987-11 
annual installments..... .....7987-5 
appeals fron 7987-7 
assessment - roll 
collection of ..... PER 


correction authorized .......7987-13 
delinquent, interest on .....7987-12 
items included....... ...00..7987-5 
notice of, publication........ 7987-6 


payments may be made before 


approval off.. . 7987-13 
protests ‚ —ͤ—ͤ r 3 . 7987-6 
supplementalllUl 7987-13 
void reassess ment 7987-16 

benefits eliminated in fixing dam- 
ages e e. . . . 7987-3 
bonds 
guaranty of, by city........7987-10 
terms of ........... — . . 7987-10 


bonds or warrants— 
authorized to be issued. . 7987-9 
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Cities (Cont'd). 
discount permitted..... . 7987-11 


bridge sites, ete., acquired by city 
2 6 6 6 „ „% % „%%% „„ 6 6 „6% „% „% e880 O88 88 7987-18 


contracts 
may be let before assessments are 
// ⁰˙¹¹¹¹àĩ ⁰-ůͤ Ä 7987-13 


payments may be made in bonds 


or warrants..... .... 7987-14 
work done by....... ETTEN 7987-20 
cost, estimate to be made......7987-4 
damages not favored..... . oe» 7987-3 
day labor authorized.......... 7987-20 


dock sites leased to abutting lessor 
6 6% % œçœhh @eeeeee eee e. oo .7987-17 


zminent domain 


extends beyond city limits. . . 7987-21 


power granted. 6 e „„ „ 60 . 7987-23 
rocedure.. 3 7987-21 
filling distriets established. 1987-2 


funds of district to be invested. 7987-15 
guaranty of bonds by city......7987-10 


harbor areas— 
additional abutting land may be 
Sasel! ĩ 8 7987-18 
adjoining lands to, city may 
2 e ee 7987-18 
harbor lines may be established. 7987-17 


installment plan — 
bonds to be issued. 2 2 2 6 6 „ „ „ 0 7987-9 


immediate payment plan — 


warrants to be issued. 7987-9 


leases of harbor area— 
assignment 7987-17 
limitation on —* . . 7987-17 
liens, assessments are 7987-8 
limitation on act authorizing. . . 7987-22 
local improvements, general fund 


may pay for part. 7987-5 
payments— 
authorized before assessments.. 
%%%. K 7987-13 


bonds and warrants used for. 7987-14 
plane and estimate to be made. .7987-—4 


protests on assessments. . 7987-6 
rebates on assessments 7987-13 
rates of wharfage fixed by eity. 7987-17 
reassessmenttinnn 7987-16 


special fund may be created....7987-19 


surplus funds invested.........7987-15 
tax levy by city 7987-19 
construetion authorized 7987-17 
lands adjoining may be leased 
er re 8 7987-18 
wharves, etc, may be built on 
Waere 7987-17 


work by contract or day labor. . 7987-20 


improvement districts for— 
filling lands and creating water- 
WAYS 364 0646 sac.08 ee ds os | 
waterways, creation b 7987-2 
leasing of harbor areas, limita- 


tious %% ͤ K 


Oities (Cont’d). 
low lands may be filled . 7987-H1 
eminent domain for 7987-1 
protests against filling of lands. .7987-2 
disregarded by unanimous vote of 


council Nee ie E Se s 
waterways— 
city may builee 7987-1 
dredgings must fill low lands. 7987-1 
sewerage systems may be built...... 8005 
shade trees may be cultivated. ....7892—6 
state roads may be worked by.....5878—6 


street lighting, assessments for, au- 
e tadir 4892-6 

street material, may manufacture... . 8005 

streets not ineluded in commercial 


waterways district...... sesssesee» 81742 
street railways, operating property as- 

sessed as personals 9152 
streets, etc., to be improved by....7892-6 
taxation inn 5131 


third class— 


animals 

impounding and sale authorized. . 7685 

running at large prevented...... 7655 
buildings constructed ............. 7685 
business regulateeeeeettlull 7685 
drains constructed ............2.. . . 1655 
dog licen ges 9 . . . 7685 
flnes may be imposed. e 7685 
fire apparatus e — . 7685 
fire limits created ........... . . E 
franchises grantee ddl . . . 7685 
general welfare protected ......... 7685 
highway, streets, etc...........e00. 7685 
library, support given to 7685 
low lands may be filled.......... 7987-1 
Ordinances may be passed......... 7685 
i santo swa tiie seweene eax 7685 
police force created.............-- 7685 
DOW CIS OF. socn iw shcesa Sinaws P 7685 
publie morals 5 eee 7685 
punishment may be provided....... 7685 
real property, dealing in authorized. 768 
rivers may be improved........... 7655 
sewers constructed ...........065- 7685 
shade trees, cultivation of......... 7685 
sidewalks, construction of........ 9.7685 
taxes may be levied............0.. 7685 
wards and precincts created....... 7685 
waterfront not to be sold.......... 7685 
waterways constructed .......... 1987-1 
waterworks, to construct.......... 1685 


government for (see above, Commis- 
sion Form of Government) 7670-1 


water— 

irrigation, council to fix rentals 
OF 644654 CASATE 8010-5 
election—bond issue ........ 8010-3 

local improvements for, author- 
ized ..... re i o 
to supplxxy¶¶,x¶x¶d 80103 
surplus may be sole. 8010-6 
transmission lines may build. 8010-7 
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Cities (Cont'd). 
tuberculosis hospital, state aid allowed 

to (see Tuberculosis Hospital) . .5543-14 
vital statistics (see Vital Statistics) . 5424 
voting machines, joint purchase with 


counties ....... ö 24491017 
water supply 

eminent domain, to protect..... . . 8005 

protectiooo nnr 8005 

storage plants . 8005 
waterworks, may operate 8005 


waterways may be constructed. ....7987—1 
weights and measures, sealer to be ap- 
pointed 33% WORM ae Be wee I O E 


Civil Service. 
Department of Agriculture under. .3000-7 


Clarke County. 
game fish, relating to catch of (see 


Gama) 602566sews 5395-54 
judicial district, to constitute one. .9050-1 
Coal Mines. 
powder, storage place for........ . «7402-1 


state inspector, deputies authorized. .7372 
valuation of, for taxing purposes. . . 9112 


Columbia River. 
fishing in within Clarke county, re- 


lating to (see Game)...... . . . . 5395-54 
fishing on (see Food Fishes)......... 5187 
Columbus Day. 
erea tel „2463-1 
Oolville River. 


fishing regulation inn 5187 


Commerce and Navigation. 
commercial waterway districts...... 8171a 
port districts (see Port Districts) .. 8165-2 
waterway area, rentals, how fixed....6781 
waterway vacations n (see 
Wiens, 8117 
waterways, cities may build 7987-1 
wharfage and dockage rates regulated 
by state (see Harbor Area)......6781-3 
Commercial Waterway. 
act governing (see Waterways)... .8212-1 
cities May construct.........-seee. 7987-1 
construction (see Waterways, Com- 
mercial Waterways)))) 8170a 
me district may improve property 
eee ee . . . . 8165-8 
3 lands to vest in distriet . 8173-2 
Commission. 
public service (see Public Service). 8626-1 
Commission Form of Government. 
act relating to (see Cities)........7670—1 
Commissioner of Horticulture. | 


ies ore, nduni 3080 
powers and duties vested in Depart- 
ment of Agriculture....... . 3000-6 


Commissioner of Labor, State. 

bakery inspection transferred to De- 
partment of Agriculture ........ 3000-6 

member of Industrial Welfare Com- 
mission ?4571—P49 


Commissioner of Public Lands. 
commercial waterways, may petition 


W330 . 1 
depositary for 
board of finance to select........ 5070-2 
bond of, to be filed with state 
r sas scene eretta 5070-3 
moneys paid out on order as com- 
missioner N . 0070-3 
quarterly report from...... eee . 5070-5 
transfer of funds to............5070-7 
verification of report............ 5070-6 
escheated lands, agent to handle... . 6635-4 
funds to be deposited daily..... — . 0070-1 
land grants, agreement to complete. 6635-1 
Park Commission, member of....... 2629-1 
waterway area, plans for the improve- | 
ment of, approved by........... 6781-1 


Commissioners, Oounty. See County 
Commissioners. 


—— Carriers. See, also, Rail- 
roads 
act to regulate (see Public Service). 8626-1 


actions affecting continued....... 8626-111 
definition of, in Public Service Com- 
mission JAW 6.66 sessiatesceciecass 8626-8 


employees of, may be carried free.. 8626-18 


facilities to be furnished..........8626-9 
false billing prohibited........... 8626-23 
government, state, county, etc., may 

have special rater 8626-18 
holder of easement over state land, to 

J hitsen 8 . . 8626-3 
interstate rates of, to be filed..... 8626-17 
logging roads to be.......ceeeeeees 8626-5 
long and short haul, rates permitted 

IJ 8626-22 
passes, who may uszse 8626-18 
rates to be reasonable............. 8626-9 
regulations of, to be reasonable. . . . 8626-9 


schedule of rates to be kept posted. 8626-14 
special rates prohibited........... 8626-18 
unjust discrimination prohibited. . . 8626-20 
unreasonable preference unlawful. 8626-21 


Common Law. 

uniform warehouse receipts, applica- 
tion of (see Warehouse Receipts) 
e © 66 ＋ . . 336956 


Community Welfare. 
school property may be used for... 


Companies. 

banking (see Banks and Banking) . . . 3315 

co-operation authorized (see Co- oper- 
ative Associations) ) 3766-1 

savings (see Savings and Loan Asso- 
/ ð . owas 3601-1 

trust (see Trust Companies).........4469 


Condemnation. See Eminent Domain. 


Conduits. 
electrical, rules concerning (see Elec- 
trical Construetionn ) . 4976-1 


Congressional Districts. , 
State divided into 


. 2664-1 


3673 
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Conservation. 

agricultural (see Agriculture, Farm 
F ere Cr ee ee 3000-15 

industri (see Industrial Welfare 
Commission)) . e .ꝗ -68571-1 


logged-off land utilization (see Agri- 
culture, Development Districts) ..3139-1 

Constables. 

salary of in cities...... cece cccee 

Consumption. 

hospitals established for treatment 
(see Tuberculosis Hospital) .....5554-1 

Contributory Negligence. 

abolition of, for workmen (see Work- 


.6533-3 


men's Compensation 6604—1 
Convicts. 
employment on highways (see Pris- 
Ones; o 8575-1 
family deserters ...... TEETE 5933-1 
roadwork required of.......... . . 0869-1 


to work on state quarries 
Co-operative Association. 


‘articles— 
amendmenttlk 3766-6 
filing fees ........ CFC 3766—4 
verification, filing, etc........... 3766-3 
what to contain............ — . q 3766-2 
annual report to be made . 3766-15 
business 


authorized to transaet .. 437667 
other association may be acquired 
3766-10 
transacted when three-fourths stock 
subscribed .......ccccceeeee 3766-18 
by-laws, may make. CE E %% e O a „ 0 .3766-19 


capital stock— 
change o 3766-6 
limitation on control of......... 3766-8 
combination with other associations 


*eeseesteeeseseie¢eékegseees§oseeee#e#?+et#e*e8ee 


Allowed srera atini kenean 3766-9 
competition may be avoided...... 3766-10 
co-operative, defined. ........ 3766-17 
dividends— 

limited to eight per cent........ 3766-13 

when paid ............ e. q ꝰiP2. 3766-14 
earnings, apportionment .......... 3766—13 
existing associations may take benefit 

OF OCU E E 3766-16 
lawful business defined...... s. ee . 37667 
monopoly authorizedſdͥdd· 3766-10 
officers— 

election eer eee 3766-5 

rf // eee 3766-5 
organization— 

Gling Tees 26iw05 os-sewk eae aes . .. 3766— 

when deemed completed......... 3766-3 
penalty for violation of act. 3766-17 
profits, disposition off 766-13 
report to Secretary of State...... 3, 66-15 
reserve fund created...........--3/66-13 
stock— 

limitation on control of..... . 0106-8 

issued only when paid for.. 3706-11 


Oo- operative Association (Cont'd). 
other associations, disposition of.. 


FFF . . . 3766-11 
may be purchased by..... e . . 3166-10 
stockholder has but one vote....... 3766-8 
stockholders, voting by mail author- 
IS CC 
trust authorizeůIAl . 3766-9 


trust ownership of stock in other asso- 
io 3766-11 
validity, failure of part not to affect 


WG suede hea ae 3166-20 
voting— 
limitatio( oe e.. . 3766-8 
by mail authorized ............. 3766-12 
Coroner. ö 
office abolished ...... E E 4030-9 
Officers serve out tern 4030-10 
Corporations. See Banks; Co-oper 
ative Associations; Savings and 


Loan Associations. 
act to regulate public service (see . 


Public Servie))))))))ſ 8626-1 
bonds of, relating to issue of......... 4266 
criminal actions against, how com- 

Wenne 20 

judgment, how entered........... 2011-3 

trial of rss a abe a he eee es 2011-2 


definition of, in Public Service Com- 
mission lars 8626-8 

electrical construction, violating rules, 
penaltetetethyhh 4976-5 


foreign 
may Ioan money here. 3346 
not to receive deposits N 3346 
or certain not allowed in state 
e 3601-23 
insurance com anies to meet require- 
ments (see Insurance) ......... 6059-79 


insurance corporations (see Insur- 
// ³ AAA eee 
liability of stoek holders. 4266 
names prohibited ...........-.... 3601-25 
reinstatement to wind up business. . 37153 
e 3715b 


saving and loan associations author- 


izeld „ evenneceO0T=1 
trust companies, how formed........ 3346 
trust companies, powers of (see Trust 
Com panies) Nisan ce ae Ce amuse ees 3349 
using name “bank” ete., unlawfully. . . 3339 
violations of public service law, pen- 
0IiIl!.!ĩ 8 
Counties. 
agricultural development districts au- 
thorized ....... ere ee 3139-1 
agricultural expert— 
assigned too ꝗ 3000-16 
office furnished by county....... 3000-17 
armory sites, may join eity in pur— 
ggg 
arterial streets improved by........: 5956-3 
back taxes paid irto road indebtedness 
LUNG... e 5590-7 
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Counties (Cont’d). 
births and deaths, registration of (see 
Vital Statistics) 3 EEEE s 
bonds— 
issued for roads and bridges.......5095 
Joint building authorized........3831-3 
bonds to aid in public improvement. 8147-1 


bridges, joint— 


bonds for are for county purpose. . 5686-7 
joint construction with other state 


OF COUNCY i655 iin 540s acae wees 0090-1 
cities, contract with to construct pub- 
hé DUNN sacwes as 8 3831-1 


commercial waterways districts, funds 


rr caw seeuees e 8174a 
join in construction 5 8174 
commissioners, salaries where town- 
ship organization exists.......... 4033-1 
contracts with city for joint building 
/ ceasauseras mane 3831-2 
co- operation with United States in 
farm development. 3000-18 
cost of auditing accounts in, how 
DOIG cones dutweweed. Ged eaeous 8356 


county property, rental to be paid on..3854 
court reporters for (see Court Re- 
FCJ;§; ꝛ«]ð]Ʒ]0 y . 42-1 
dead bodies, inquest over (see In- 
| e,, / sees .. . 4030-1 
ditches, right of way secured by (see 
Drainage sa an Districts) 
e . e e. e 4226-13 
drainage system may be extended into 
two OF ieee toona 4226-38 
electrical construction, violating rules, 
, raions 4976-5 
expenses of caring for defective youths 
charged to (see Institution for 
Feeble-minded»·ůu))jj 2004-7 
farm development, tax may be levied 
for (see Agriculture, Farm Develop- 
,, oqo swe uNa Tan 3000-19 
floods, counties to join for protection 


LGN SEES IES OSCE Sewers 8145-1 
game commissions created (see 

e 5359—1 
general road fund used on main 

Fa“... 0 
highways— 

bonds for, elections, vote necessary. 5095 

;! ]ĩ«ð7k7) y EEE eee 5590-1 
horticultural en may be ap- 

Pointen dd con . 3118 
improvements on land rev ert to county 

at expiration of lease........ — . . 5854 
indebted ness 

levy for road districts........... 5590-8 

WANORUCG: srrcarereiridinis ettita 5108a 
indebtedness may be ratified......... 9043 

Seeed c,,. ðͤ Skee wd ria 9043—1 
lands of, assessed for publie water— 

7ö§ö»Üõ§öO ameees wanes 8212-57 
leasing— 


property of, may be leased.. 


Counties (Cont’d), 
terms of leasse 854 
library tax may be le viell 5341-1 


noxious weeds— 
destruction paid from road and 


DIId ge fund /// ĩðĩ ease 3041 
territory exempted in............ 3042-2 
officers— 
liability for road indebtedness, 
Wien e 4940-7 
/// 4047 
Pend Oreille, ereate dc. 3790-1 


permanent highways may be con- 
structed through cities of fourth 


class -( (666 0879-18 
port districts— 
F/ A wees: 8165—1 
elections, expenses paid by county 
)Cͥã — ü—C—6Z es Rhee 8165-3 
improvements, property 9 8165-8 
property leases to be assigned with 
consent of county.........eeeeeee. 3854 
property of, improvements to be made 
PG saree aes Tereri Ee ee T 3854 
public improvement— 
aid to state or nation in...... . 8147-1 
assistance, may give to 8147-2 
bonds for eee ere 8147-1 
Heiss ⁵ ss TERT 8147-1 
public waterways, made party in pro- 
ceedings to establis nns 8212-56 
railroads crossings, petitions to change 
errr eT ee eee eee 


river improvement 


claims, how pa ide... 8145-3 
commissioners— 
call for, how given 8145-6 
e 0425 5 rerent ariana 8145-5 
joint meeting, adjournments....8145-5 
meetings hn 8145-3 
Rolito ..ccccssccescvese N 8145-5 
QUOTUM ..cccccsrccccrcccons . 8145-5 
Serre, cease ce nenses 8145-5 
tie vote, special commissioners to 
ee, ³ðAꝙ een 8145-6 
contracts— | 
adjoining counties authorized to 
J7%%%%A0505050 wowace 8145-1 
liability based on............. 8145-8 
county may act alone............ 8145-7 
division of proceeds of chattels 
Aen. e 8145-4 
eminent domain— 
either county may exercise. ....8145—4 
power granted to improve...... 8145-4 
flood improvement. 
scheme ob e 
CCC ³˙¹ A 8145-1 
joint action by counties......... 8145-2 
obligation of county only in con- 
F — . 8145-8 


special commissioner 6 0% % % % 88 „ Bee 


INDEX—VOL. III. 


[References are to Sections.) 


Counties (Cont’d). 
tie vote, to decide 8145-0 
special fund erea tel. 8145-3 
tax levy for PEE EE 8145-3 
warrants may be issued, limitation 
l 


road district funds used on branch 


eff, aes ecewes 5990-3 
road funds, limitation on expenditure 
);; Shee eee ewes eee 5990-5 


road indebtedness fund created... . 5990-7 
rules relating to electrical construction 

in (see Etectrical Construction). . 4976-1 
salaries of officers ok. 4047 
secondary highways maintained by..5878-5 
special road indebtedness fund cre- 

ated .....- Terre ee 5990-7 
state roads may be worked by...... 5878-6 
stream, flood barriers authorized... .8145—1 
support of delinquent child charged 


to, When 1987-8 
tax may be levied for farm develop- 

ment e . 3000-19 
taxation— 

indebtedness road fund, levy for. .5990-8 

road levies 5 5990—1 


tires, width of, to be regulated by. . 5109 
townships, apportionment of funds 
£0 kos. eden ³ AA ewes 9406-1 
trading stamps, licenses issued by. .7069-2 
tuberculosis hospitals may be estab- 
lished by (see Tuberculosis Hos- 
pital) 5554-1 
validating bonds issued for certain 
improvements 8147-3 
voting machines, joint purchase with 


cities ......cccecsessoeesooeceeseo 4910-7 
water districts may be organized in 

(see Water Districts) 9510-1 
waterways, counties of the first class 

may join ins 8147-1 
weights and measures, joint use of 

standards e e a) 0 
County Assessor. 
annual convention to be held....... 9086-1 
townships— 

assessors of, to meet with...... . . 9400 

property lists of, to make 9400 


County Attorney. See Prosecuting 
Attorneys. 


County Auditor. 
commercial waterways 


petition for, by......-.++«- s.o. o. .81748 

maintenance tax certified to....... 8197a 
initiative and referendum ballots 

printed by (see Initiative and Ref- 

erendum) .....- EE E ES 4971-28 
public waterways— 

contractor to file bond with..... 8212—52 

notice of petition filed with...... 8212-3 


hearing on petition, to give. ...8212-5 
report to county superintendent yearly 
ee re ee —— .. 45³7- 


County Auditor (Cont'd). 

school warrants, duty to register, 
VCC 4557-1 

township supplies furnished by..... 9373-2 

warrants for road right of way, to 
dra 56237 


weights and measures 


annual report. 4 . . . 5911 
sealer ob 3 5911— 
County Clerk. 


commercial waterways— 
costs of proceeding collected by. ..8193a 


jury drawn by, when...............- 94-4 

“juvenile record,” kept by........... 1993 

public waterway districts, assessment- 
roll certified bjʒagn n 8212-35 


state forester to file appointment of 
wardens and rangers. Q 5277-4 

County Commissioners. 

additional probation officers may be 


, 1993 
bridges, costs on, exceeding five hun- 

dred dollars, by eontraet.. 5585 
commercial waterways— 

appropriation funds for, when..... 8174a 


commercial waterways district— 
petition to establish, hearing on. . .8168a 
compensation for constructing drain- 
age systems allowed (see Drainage 
Improvement Districts) ........ 4226-23 
compensation for extra services, court 
to pass upon... . -3884-1 
county roads— 


engineer to examine proposed, on 


order of !! 8 TOE 5623-6 
funds for, how spent..... ee oe 5583 
FA 5623-1 
may acquire gravel pits and quar- 

Tied LOY csaciweneua news aceon 5623-9 
petition for establishing, to pase 

upononrn n nnn 5623-5 
resolution to establish........... 5623-2 
right of way, payment for....... 5623-7 

drainage— 


cost of construction, to assess... 4267-2 


enlargement, election officers ap- 
pointed by.......ccesseccsece 4181-3 
improvement districts constructed 
CCC 4226-16 
private lands may be entered, to 
eonstrueetrͤͤ 5879-13 
forest wardens . appointed on request 
OF sxc EEE E E EET 5277-5 
offices to be furnished for 5277-5 
joint meetings, notice of.......... 8145-5 
justices and constables, commissioners 
to appoint i 6533-2 
permanent highways— 
resolution calling for............ 5879-3 
right of way, may acquire....... 5879-8 


public waterways— 
acceptance of work on .........8212-03 
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County Commissioners (Cont' d). 


constructed by .........e00- . . 8212-52 
damages awarded for property 
taken, paid into court........ 8212-23 
officers of districts......... e o . e 8212-7 
order establishing district........ 8212-6 


to condemn land, entered by. .8212-10 
petition to establish, hearing on. .8212-5 
lan of, presented to OL—ͤ—LUp — . 8212-1 
salaries in counties having townships 
e —— . ee 4033-1 
schools, to levy tax for 
/// ĩ⁰ĩ˙;mAA ³⁰ AAA tosset reniant 4426-2 
stock running at large, to fix limits.3172-1 


townships— 

road tax levied for..............9436-2 
wages of chainmen, etc., fixed by..... 5632 
waterways districts, created by......8168a 


Oounty Engineers. 


member of board of drainage super- 


eo eeseee#?e#8tee?eetes 


CCCP ³¹ü³oꝛ1¹ ENNIUS Erie . o o .4226—4 
permanent highways, construction of, 
to supervisssee cc cces . . . 5879-5 


proposed roads, to pass upon. 5623-3 


County Game Oommission. 
appointment (see Game) 6395-2 


County Game Fund. 
payments made to state game fund 
(see Game ß . . o e 5398-30 


County Road Bonds. See, also, High- 
ways. 


authorized ...cccccccccvccsvesceved lL Vl—] 


Oounty Sheriff. 
collection of personal property tax 
by eeeeoeeseeen8ess es e 


County Superintendent. 
approval of application for admission 

to Institution for Feeble-minded..4399—4 
member community welfare commis- 


S100 swintacasaesnes. E EET 4539-3 
teachers’ certificates, may refuse to 
register ......0.-. S066 00s ees veces 4634 
County Treasurer. 
commercial waterways— 
registry kept by....... e 
indorsements on, byãñß/ . . . 8206 


ex-officio treasurer irrigation distriet. 6451 
fines from forest fires, violations paid 
JJ ͤ owe E sa 5277-21 
liability of, relative to city assess- 
// ³˙ͥ—Ü¹wwꝛͥAʃ ů»2ꝝ.,. owe ea 7892-29 
local improvement assessments in cit- 


les, to eolleee.̃ 7892-24 
notice of personal property tax to be 
PIVGN: DY: ose catewes soe ertani 9223a 


personal property tax collected by.. 
port district funds paid to........ .8165-5 


public waterway district— 


assessments in, to collect.......8212-36 
payments, special notes made of 
certain 8212-38 


County Treasurer (Cont'd). 


public waterways— 

assessments, notice of to j ‘given 
F ö 5212-36 
record of payment kept... . 8212-40 
report to commissioners of. . . . 8212-44 
interest payments made by......8212-49 

judgment to pay assessment, to ac- 
!(ßͤ»»»ſ%é ³»WQAA — 8212—59 
warrants of, to issue, call for.. . . 8212-55 

report to county superintendent 
F/ ³ eis 9 22 4558 
report to distriets monthly. 9 222 $008 


schools 
auditor to report on, to . 4057-4 
bonds of, call for, to be made by... .4621 
sinking fund, invested by.......4613 
funds, certified ‘quarterly, by 4558 
insurance funds of, to invest. 4423-3 
registers, sales of, remitted to state 
treasurer .. .6776 
treasurer of districts....... aeons 
school warrants, registered by........ 4558 
secretary irrigation district, when.... 
tax, personal, collected by.......... 


townshi 
road taxes collected by.. 4936-3 


Courthouses. 


cities and counties may construct 


nl rsss censoool—l 
Court Reporters. 
amanuensis to court. 242-9 
bond required o ooo 42-1 
clerk’s files, right to take............ 42-10 
committee to examine 42-1 
compensation e 42-3 
additional fees allowed..... nein et 
fees for transeripft vs. 42-5 
counties of over thirty thousand, to 
PJöôö;—ðꝛ km ð y 42—1 


counties of over two hundred thousand 
exempt fron 42-13 


e sraeawe bees eu ewes oo 42-2 
expenses of office paid by county... .42-11 
fees, additional, litigants to pay...... 42-4 
judges to appoint............. ——2 . . ee 42—] 
notes to be filed with cler Kk. 422 
officer of eourꝶte e 
pro tem. appointment 2428 
aliens. eee 42-1 
records, right to take.............. 42-10 
substitutes, expenses of, litigants to 
F r — . . 42-12 
ten Of eee, sine 42—1 
transcripts, additional authorized. . . . 427 
, escseseseue ees acess 42-5 
county to pay in forma pauperis 
ses „ 
made by ........ e 
prima facie correet . 42-6 
trials to be reported 42-2 
Courts. 
attorneys, admission of 123 


diking districts, assessments fixed by. 4107 


1053 


INDEX—VOL. III. 


{References are to Sections.) 


Courts (Cont’d). 
eminent domain by cities, venue......7770 
family desertion, judgment in...... 5933-2 


initiative and referendum, appeals to 
(see Initiative and Referendum). 4971-13 


judges, nomination on. Q . 4842 

jarors— 3 
additional panel, when..... . e. eoo 946 
excused, name replaced i in box...... 94-7 
grand, how drawn veces 94-0 
how drawn .........- Tore ree 94-3 
open venire, wen 94-06 
qualification of ..........0. EE T 94-1 
who exempfttte EREE 94-2 


juries kept together, When 


Justice of peace 
commissioners to appoint 6633-2 
garnishments, justice of peace may 


SG EET .. . . . 1823 
number of in cities 6533-1 
salaries ........ „6666 „„ „„ „6538-3 

unchanged .......0..- 6 . . 6633-4 

juvenile (see Juvenile Courts) . 1987-1 
mothers’ pensions, allowance fixed by 
(see Mothers’ Pensions).......... 8385-3 
minor court judges to be decent in 
language. 2696-1 
noxious weed cases, appeals in..... 3042-1 
official reporters for (see Court Re- 
rters) ) 1 E T 42-1 
police courts, in certain cities (see 
Police Courts) 1 ATAARE 7656-1 
port commissioners appointed by, 
CCC 8165-3 
public service valuations reviewed 
77Cͥͥ⁵ͤ n tessesewe sees 8626-92 
search-warrants to find game issued 
e ie Rew SosesOo90— I 
superior— 
additional judge for Snohomish 

COUNTY ssc sousesee tiriti 9050-1 
additional judge for Mason and 

Thurston counties............. 9050-1 
change of venire on statement of 

prejudice of ....essssssesoccee. 209-2 
claims of county commissioners, to 

pass upon EET — . 3884-1 
Clarke, one district ............. 9050-1 
Cowlitz, Skamania and Klickitat, 

one GIsStTict .....cccevescncces 9050-1 
judge disqualified, when.......... 209-1 

nominatiob(obbbbbd 4842 
King county to have nine judges. 9050-1 
Lewis county, one dist riet 9050-1 
Pacific and Wahkiakum, one dis- 

e E EEE ETT 9050-1 
Yakima county, two judges for. ..9050-1 

supreme— 
building to be erected for....... 6704-1 
judges of, number to be elected... .9043 

nomination OF E E E E 4842 

term of, when filling vacancy...9043-1 

water districts, appeals to (see Water 
Districts) ..ccccccccccecsecees 0910-13 


Cowlitz County. 
judicial district with Skamania and 
Klickitat ..... e 9050—1 


Oream (see Milk). 

sale of, license required in cities of 
first clas ey tola 

Oredit Insurance, 

classification of (see Insurance) . . 6059-83 

Crimes. 


abandonment, judgment to support 
family ......... r E s 9933-2 
aliens carrying firearms without li- 
ess 2517-1 
assignation houses, violation of injunc- 
LION, aba gsgs 946— 
banks, advertising as such falsely... . 3340 


billiard-halls, admitting minors to. . . 2445 
bribing names for initiative and ref- 


erendum petitions .............4971-32 


bribery of vot-er 4958-1 
campfires, leaving 5277-11 
Clarke county, relating to the taking 

nr 6 owe re bee os 5395—54 
contributing to delinquency of child 

2 2 0 6 % „ „ eee % % % „„ „„ 1987-17 
corporations— 

actions against, procedure........2011-1 


insurance companies (see Insurance: 


Penalties) ) et ei 
using name “bank” unlawfully... . . 3339 
violating public service law. . .. 8626-96 

death penalty abolished.............. 2392 


defective youth, violation of act rela- 
tive to (see Institution for Feeble- 


minded, sees 4399-15 
electioneering for candidates under 

commission plan ......... 3 . . . . 6770-8 
elections, misleading voter 4910-13 


electrical construction, violation of 
rules (see Electrical Construction) 


swanu nk „ h 
P fföC⁰ 2 pentan 4976-5 
employer charging workman for in- 
dustrial insurance .............. 66044 
refusing examination of books, 
DENAILY sc66% E 8 6604-15 
employing women and children, 


against welfare (see Industrial Wel- 
fare Commission) .............. 6571-2 
failure to have powder magazines at 


coal wines .....1402%1 
false advertising prohibited ....... 2622-1 
false signature to initiative or refer- 
endum petitions ............... 4971-31 
false statements about financial insti- 
tution 2 6 6 6 „6 „ % ee ee se | 
family desertion— 
define! 8 5933-1 
fines paid to family ie 5933-4 
proof necessar ng. . 5933-3 
fires, starting in fores ts 277-11 
food fishes, violations relative to 
TAKING stance emus isnin EA 3346 


forest fires, refusal to aid in suppress- 
ing %% We ube Sele Geese Tice 
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Crimes (Cont'd). 
warnings, removal of....... . 5277—11 
fraud in selling milk, penalty. . . .. 0481-1 
gambling hall, admitting minor to. 2445 
game laws, violatlon ol. . 3364-25 
game, relating to 
artificial lights E 5395-38 
attempted violation 5395-52 
beavers, taking . . 0395-40 
catching fish near dam......... 5395—47 
certain methods in taking water 
fowl, prohibited ....sesssocse... 5358 
dam fishing «sic. gs ds 5395-47 
deer, ete., killing out of season. .5395-33 
destroying nest and eggs....... 5395-22 
exceeding catch limit in Clarke 
nt!!! beaters err 5395-55 
exceeding limit of eate h. 5395-42 
f. 5395—45 
fish, possession out of season... .5395—43 
fishing other than with hook and 
P CC 5395-48 
foreign game, possession of out of 
// dune nedara esac 5395-31 
hunting deer with dogs......... 5395-23 
importing or exportinn g 5395—39 
licenses, application, false 0395-36 
licenses, failure to obtain. . . e e . . 5395-35 
nets and seines, use of.. 5395-46 
obstructing officer 2 ꝗ ꝗ—: . 5395-18 
offenses, what constitutes (see 
Gamee˖õh 5395-51 


possession out of season. 5395—21, 5395-32 
prohibited appliances, using . . . 5395-24 
purchase, possession or sale. 5395-29 
resisting offi cc-eeeeee mn 5395—20 
sawdust, discharging in stream. .5395-50 
sawdust in stream ꝗ. 5395-51 
searches, resisting g 5395-10 
Ig E -e e . 5395-37 
selling or offering for sale 5395-30 
shooting in Pierce an preserve 
— . . .. 53412 
sneak boats, etc. „using e 8 
swivel-gun, using errr nee ee E 
taking unlawfully ............. 5395-21 
trout, taking less than six inches 
Ins 8 ( ＋ꝶd 4639544 
unlawful appliances 5395-24 
unlawful appliances in Clarke 
eou nta e 2. . . 5395-54 


upland game birds 
exceeding bag limit. 
taking out of season. 


6% SE EE ů̈ e ee „e %% „e „eee o ee 


5395-26 
5395-½5 


water fowl— 
exceeding bag limit 
unlawful appliances in taking... . 5358 
taking out of season 5395-27 


grade crossings, failure to eliminate 
6 83317 
grain or hay— l 
conduct of officer in inspection. ..5980-7 
violating provisions relating to tran- 
sit or storage 5980-31 


Orimes (Cont’d). 

hunting or fishing on land inclosed, or 
Without consent nt 

Industrial Welfare Commission, inves- 
tigation of (see Industrial Welfare 
Commission) ........ . 6571-16 

influencing voter 7670-9 


initiative and referendum— 


paving for names on petition. . . 4971-32 
violations of act concerning (see 


Initiative and Referendum). . . 4971-32 
illegal voting 4958—1 
inquests, failure of witness to at- 

/// · AAA E es — . 40307 


insurance, in reference to (see In- 
surance; Penalties). 

intoxicating liquors, admitting minors 
to place of sale...... 


locomotives, no spark-arresters on. 5277-14 
logging locomotives, failure to patrol 


cee ee is Sead haves sedenec0el (16 
minors using tobacco...... wr nccsese 2440 
misconduct of election officers........ 4961 
misrepresentation as to secret society 

e FCC 


mistreating witness (see Industrial 
Welfare Commission)) 6571-16 
mothers’ pension, fraud in obtaining 


(see Mothers’ Pension) ....,...-.8385—-5 
murder, punishment for. 22. 2392 
nonresidents financing initiative and 

referendum proposition ......... 4971-32 
noxious weeds, failure to destroy....3039 

supervisor’s neglect of duty........ 3041 
officers accepting special privileges. 7670-17 

neglecting duty, guilty of.......... 8351 
officers, obstructing, penalty........0911-8 
opium den, admitting minors to....... 2445 


poolroom, admitting minors to........2445 
prosecuting attorney, refusal to prose- 


cute forest fire violations........ 5277-20 
ptostitution, admitting minor to place 
)) ee ee ee re re rere 2445-1 
places used for (see Assignation 
/// ˙ 946-8 
public service companies, officers or 
emplovees of, violations by..... 8626-95 
Public Service Commission law, viola- 
tion oß . . 8626-94 
railroads— 
.f ³·] seed ees 8706 


scattering live coals along track.5277-15 
train crews, insufficient 8687-4 


recall petitions— 
compensation for placing names on 
C e ee 
place false signatures 4940-15 
refuse burners, failure to guard. . . 5277-12 
repeating at elections..............- 4958 
removal of personal property without 
PAYING taks 2923-2 
sale of revolver or toy pistol to minors, 
penaltetetyhhhk 8687-1 
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Crimes (Cont' d). 


savings and loan association— 
officers’ malfeasance or misfeasance 


ees ee e 

violation of act relative to. 3601-22 
selling milk in bottles without name 

1 ewe een eee eee oe euus 5481-2 


slashing, burning without permit. . . 5277-8 
smoker starting forest flre . 5277-11 


sneak boats prohibited.............. 5358 
state school for girls, entering grounds 

of or enticing females from...... 4386-9 
stock running at large, penalty for. . 3172— 
storage of powder in residence..... 7402-1 
timber, removal from land delinquent 

( . 2629—2 
tobacco, giving to minors............ 2445 
toy pistols, sale of to minors, prohib- 

ee... soiets errr 8687-1 
train crews, inadequate...... RE 8687-4 
traveling on closed highway....... 5879-1] 
trespass with sees 3198 


tres passing on double track railroad. 2664-4 
violation of public service law. . . . 8626-97 
voting machines, tampering with. . 4910-16 


warehouse receipts, fraud in (see 
Warehouse Receipts) )) 3369-50 
water fowl, methods of taking....... 5358 


weights and measures— 
obstructing officer in duty........5911-8 
violation of standards 5911-9 
wide tire regulations, violation of. . 5561-3 
working females overtime..........6068a 


Dairy and Food Commissioner. 
powers and duties vested in Depart- 
ment of Agriculture . 3000-6 


(E EE E SE S EE DE E E 6 


Damages. 
filling low lands, benefits cannot off- 
Bol sicas erete reaksi TTET 9 . . 7987-3 
subjects considered. 7987-3 
injured workmen, eompensation . . . . 66045 
property taken or damaged. See Emi- 
nent Domain. 
public service companies liable for 


actual eee O O O % (D 0 000 8626—102 
Dams. 
Authorized to be constructed....... 6415—1 


Day Labor. 
drainage system, constructed by (see 


Drainage Improvement Districts) 
d are-eea glean 4226-22 
highways may be constructed by. . .5869-1 


Deaf. 
separate institution for. 2 2 6 6 6 6 66 „6 „ 4387-1 


Death Penalty. 


abolismenntet —— . . 2392 

Deaths. 

compensation for (see Workmen’s 
Compensation- ))) : ꝛ ꝛ 6604-5 

inquest over, prosecuting attorney to 
Gee... ae 4030-1 


recording of (see Vital Statistics)....5424 


Deeds. 
acknowledgments of, who may make. .8754 


Deer. 

hunting with dogs prohibited (see 
Game) e ne 

Defectives. 

protection of (see Humane Bureau). 897-2 

school clerks to report (see Institu- 


tion for Feeble- minded ) 439 
Delinquent Child. 
definition of...... . 1987-1 
Demurrage. 
rules of, how flxe dll. 8626-85 
Dental Examiners, State Board of. 
compensation e 8423 
fees paid to state oo . 8423 
secretary, bond, compensation 8423 


Department of Agriculture. 
establishment of (see Agriculture, 
Department of Agriculture). 3000-1 


Depositaries. 

state for land office— 
bonds . 5071-3 
moneys from land office placed in. 5071-2 
quarterly report from...........- 5071-9 

verifleation ol... 507 1-6 

state board of finance to select...5071-2 

Depot. 


when to be kept open . 8626-85 
Descent and Distribution. 


foreign wills valid.......... 2. 3201 

Detainer. See Forcible Entry and 
Detainer. 

defined in publie service commission 


law E we Sed OOS a 


Dikes and Drains. See below, Diking 
Districts; Drainage Districts; Drain- 


age Improvement Districts; also 
Counties; Rivers. 

assessments— 
jury to make 4107 
maintenance tax..... o 
read just ment o . . 4107 


fiood protection (see Counties, River 
Improvement 8135-1 


Diking Districts. 


assessment, readjustment, pleadings 
unnecessarnʒ-̊ʒuiun 4107 
appeals from assessments authorized. . 4107 
bonds 
improvements authorized ........ 4126-1 
levy fo“˙ſr “Y . 4126-1 
consolidation 
authorizee ll ꝗ ẽ ⁴. 4136-1 
designation of distri et. 4136-3 
elections, ballots ...... stews . 4136-2 
NOLICS OF b nrar nnne 4136-1 
' officers ob s... ooe. 2136—44 
indebtedness not affected by..... 4136-5 


cross-complaint, setoff claimed by....4107 
districts adjoining to be assessed. .... 4107 
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Diking Districts (Cont'd). 

emergencies, indebtedness authorized 
/// ˙·¹A errenak 412 

flood protection (see Counties, River 
Improvementꝰꝛꝛ 8145—1 

indebtedness not affected by consolida- 


o ne eo ne ee e eden SlLoomo 
jury to assess benefits 407 
lands benefited to be assessed........ 4107 


within or without district assessed. 
maintenance, estimate to be made.... 
petition to readjust assessment.......4107 
private dikes, setoff allowed for...... 
tax levy for maintenance............ 
taxation, bond leds 


| Ditches. See Drainage Districts; 
Drainage Improvement Districts: 
Irrigation. 

local improvement system of construc- 


tion authorized 4226-6 
rights of way foů“rſrr 5857-1 
Docks. See, also, Wharves; Ware- 

houses. 

Dogs. See Animals. 
cities may license......... 885 
deer hunting prohibited by..... e. . 5360 


townships may license 9339 ½ 


Domestic Relations. 
family desertion— 


defined 6 2 2 „ „6 „„ „4„..%. „ „„ 2 2 62 6 6 666 6 6„„ 5933—1 
fine paid to family. . . . . 5933-2 
proof necessary to establish. . 5933-3 
punishment .............. s eoe o 0933-2 
marriage, who may solemnize........7154 
Donkey Engine. 
Watchmen forr 5277-17 
Drainage. See, also, Dikes and 


Drains; Diking Districts; Drainage 


Districts; Drainage Improvement 
Districts; Waterways. 
eities authorized to construct......7892—3 
Department of Agriculture to survey 
Pee. e4asewees 3000-6 
districts abandoned, acts necessary. 4267-1 
reorganization of .. EE . . 4267-3 


Drainage Development Districts. 
abandonment of system, commission- 
- @rs may order re er e 


Drainage Districts, 

boundaries, extension of.. . 4139 
commissioners, powers o 4144 
costs of construction to be assessed. 4267-2 
eminent domain, powers of. 4145 


enlargement of— 
authorizedſdll æ 4181-1 


election officers ....... rere rrr errr 
petition for, voting on...........4181-2 
petition for LELT weil erated eee * 419 
highway benefited, compensation 4145 


outlet of drain within or without dis- 
trict . 


Drainage Districts (Cont'd). 
petition for formation 4138 
hearing, notice of...... 7 
railroads benefited, eompens ation 4145 
reorganized procedure TE PPPE 
right of way, petition for............ 4145 
superior court, plans to be approved 
TE ETT E E ee 
supplemental 3 ee 4139 
territory annexe t.. 
use abandoned di ten. 4267-5 
vacancies in board, superior court to 
fill ..... ee e 


Drainage Improvement Districts. 

abandonment authorized ......... 4226-34 

acts, construction off... . 4226-40 
repealing, exception 4226-39 


appraisers— 


appointment and oath of....... 
cost to be apportioned by. pear 
assessed by ....cccccccccces 


. 4226-25 
4226-25 
4226-29 


assessment 


cities charged with....... . e . o o 4226-26 
pay as other beneficiaries. .....4226-35 
collected as general tax......... 4226-31 
equalization of ß 4226-32 
highway system may be charged 
7. ees ee N ws 4226-26 
irrigation system charged with. . 4226-27 
notice of, to be given 4226-30 
objections, may be filed... . . . 4226-30 
order approving ...... 22 . 4226-30 
aE E EEE TET E A 4226-17 
railroadə to be charged with... 4226-29 
roll to be prepared by county au- 
CIT E wee 4226-30 
state lands charged with........ . 
supplemental, authorized. 4226-31 
beneficiaries, who and what are. 4226-26 


benefits 


detailed schedule of to be made.. 4226-29 
how distributed ....... oc oo ooo 4226-26 
offset against damages 4226-14 
board of supervisors may change 
PIOUS) 60 bos sor iesire 4226-22 
bond, petitioners, required to give. . 4226-3 
bonds 
authorizeeſs] a 2 4226-17 
installmen ts 2 . . . 4226-17 
registry and payment of. 4226-17 
Niere 8 . 4226-17 


boundaries of, may be changed. . 4226-34 
cities may be assessed. 3 . 4226-26 


claima— 
interest on . 4226-25 


paymen!tttttt E ꝙz 4226-20 
compensation of officers, county com- 
missioners to fix......... . e o 4226-23 


construction, when to begin.......4226-16 


cost 
apportioned 1 to benefits. 4 226-25 
assessed to property benefited.. . 4226-17 
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Drainage Improvement Districts (Cont'd). 


bond or warrant plan may be 
adopteeeeeertuukkl 4226-17 
irrigation system to pay board.. 4226-27 
schedule of, to be filed......... 4226—29 
statement of, to be filed........ 4226-25 


counties, joint districts authorized. 4226-38 


county commissioners— 
additional salar ien 4226-23 
construction under direction of. .4226-16 


“county engineer“ 


denned 6.055504 ĩð2A ⁰ eee 4226-2 
member board of supervisors... . 4226-20 
survey and reportũũekeee 4226—4 


created on favorable report of en- 


Fee... ³ĩ2äAü 8 226-6 
crossings— 
costs to be credited on assessments 
ff ee ee ee ee 4226-24 
highways, etc., procedure sees 4226-24 
damages— 
agents to settle....... ＋ q :• 422612 
benefits to be offset. 4226-14 
SS ima ess ewer aed . . 4226-7 
DOW !A ten owi 4226—15 
jury to determine 4226-14 
day labor, aut horizee . 4226-22 
CORNIVION 60 s0vsnsGoeskweeess eee ⁊ 4226-2 


districts already organized governed 


DY OCU. E E EE 4226-21 

may be in two or more counties. . 4226-38 
“drainage system” defined.........4226-2 
elections— 

county commissioners to call... . 4226-19 

old districts to hold............ 4226-21 

supervisor to be elected.........4226-20 
electors, WhO @Te@........ cee aeeee 4226-19 
eminent domain, counties to exercise 

oe 688686 @eeoees . seen A a 
engineer 

hearings to be attended by..... . 4226-9 

report may be amended......... 4226-10 

survey and plaallwWteWte 4226-6 
enlargement, cost to be assessed to new 

Ferro, ( oe 4226-35 
establishment, one or more —_— 

May OS tice seeewiscrem ences? 4226-1 
estimated cost to be filed.......... 4226-6 
expenses, estimate of, annual...... 4226-32 


extending into two or more counties 
authorized. 4.45 5%.08 56 aes Sees en.. 4226-38 
funds, county treasurer to establish, 


Secei!klkl . ꝗ⁊ę•1⁊ꝝ . 4226-31 
hearings— 

engineer’s report may be amended. 

See E ee ee ee 4226-10 

report of engineer, notices of..... 4226-9 

where held ....cccecseccecvceces 4226-9 
highways— 

benefits may be assessed to 4226-26 

crossings, procedure............ 4226-24 


irrigation system may be benefited . 4226-27 
joint districts authorized . . . 4226—38 


Drainage Improvement Districts (Cont'd). 
maintenance, assessments, hearings on 
CCC 2 . . . 4226-32 
officers, compensation of E eis 4226-23 
outlets may be beyond districts... .4226-2 
petitioners to give bond to cover ex- 
pens es VV 4226-3 


petitions— 


filed with county commissioners. . 4226-3 
rejected if engineer reports ad- 


VOIEClY wip ·——V—T—VT0TVTT00TCVνͥv.. 4226-5 
route described in 4226-3 
plans may be changed by supervisor 
e ee eer 4226-22 
plat of system to be made in detail. 4226-8 
“property damages” defined......... 4226-2 
list of, to be filed................- 4226-7 
prosecuting attorney ..sessessssoe. 4226-2 
blanks prepared by.......... . . - 4226-36 
“public roads” defined..... N 4226-2 
railroads, system, crossings........ 4226-24 
reassessments authorized.......... 4226-31 
right of way— 
condemnation .........cccecese 4226-12 
proceedings authorized 4226-14 
deeds ...... VV 4226-11 
supervisors— 
board of, how constituted....... 4226-20 


day labor may be employed by. . 4226-22 
drainage system to be constructed 


OC ree ee 4226-22 
elections and term of office of. . . 4226-20 
oath and bond off 4226-20 

supplemental assessments authorized 
eeeee ® 0 - e a S | 
systems 
cost of, to be filed..... e 4226-25 


efficiency must be maintained. . 4226-37 
outlets beyond boundaries of dis- 


f EEE TE E E A 4226-2 
supervisor to ceonstruet . 4226-22 
taxation 
additional levy authorized. 4226-32 
annual levy for expenses 4226-32 
assessments to be collected as gen- 
eral tax ...... E S TE 4226-31 
United States may assist.......... 4226-22 
work may be done by day labor. . 4226-22 
warrants— 
annual installment payments... .4226-17 
ale! . ͤ uesde20-18 


Drains. 
cities of third class may construct....7685 


Ducks. See Game. 


Education. See, also, Schools. 


agricultural experiments, school prop- 
erty may be used for............ 4539-1 

agricultural training to be taught in- 
mates of Institution for Feeble- 
minded (see Institution for Feeble- 
minded» 4399-14 
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Education (Cont'd). 
apportionment of funds for..........4562 


certificate— 
credits from other states allowed 
9 V . e o o 4638 
first grade, requirements for.......4644 
primary, requirements for........ 4644 
life, requirements for........ 22 . . 4644 
Permanent, requirements for 4644 
professional, requirements for 4644 
second grade, requirements for 4644 
superintendent, may refuse to regis- 
FFC ͤ sees ate N 4634 
temporary, how issued............. 4652 
rules for 8 oo . . 4652 
third grade, requirements for 4644 
extension work, experts may be em- 
VVT ̃ 0 ˙¹mA aes 4539—1 


school buildings, public may use. . . 4539-1 
school district indebtedness, valid a- 
tion of a sesovosooooosooooooo o. 4629 


school election 4657 
school funds, how apportioned........4567 
state board of education to fix rules 

for temporary certificate.......... 4652 
State Institution of Higher— 

tax levy for ............. ree 5049-4 

what schools included....... .. . . 5049-1 


superintendent may refuse to register 
certificates 4634 


teachers 
certificates of, requirements for. 4644 
evidenee of successful teaching, how 


(see State School for Girls) 4386-1 


!“! ð 09 


Blectioneering. 
election officers, penalty.............496] 
city employee, penalty.............7670-8 
Elections. 
agricultural development districts 

Cree Tee eT S ee ee eee 3139-17 
bribery of voter, penalty.............5360 
bridges, joint— 

city bond election for ...........5686—8 


county bond election 5686-6 
eities of first class— 


canvassing votes in 7502-1 
challengers permitted at recall. . 7517-2 
polls open wenn 8043-1 
city, commissioners on... 7670-3 
commercial waterway districts...... 8171a 
county bond, commissioners to fix....5095 
diking districts, consolidation...... 4136-1 
dissolution union high school dis- 
iets ET E 4469 
drainage district enlargement. 4181-2 


drainage improvement districts, notice 
of (see Drainage Improvement Dis- 
tricts) eeeeees8es#et ®s e 0% „% %% % % % 0 4226—19 


Elections (Cont'd). 
felony to mislead voter 4910-13 
illegal voting, punishment ...........4958 
judges— 

highest. at primaries declared nom- 


inees ...... eer ee ee 8 484 
separate ballot for, form of. 4842 
supreme court, number elected...... 9043 

municipal indebtedness, validation. .5108a 
nominations— 
candidates at recall....... ere 7517-1 
city commissioners ....... eese. e 1670-7 
judges, method of 4842 
officers of— 
malfeasance of ....... 5 — . . 4967 
misconduct, penalty oe. 4960 
port districts— 
creation of ..... VVV 8165-2 
general Swiss eee eee 
primary 


cities adopting commission plan. . 7670—7 
not applicable to fourth class cities, 
schools, etc. ..... e 7179-2 


voting machines may be used in. .4910-18 


recall— 
general election laws to govern (see 
Recall) ...ccvcccssscccssccee 4940-9 
ordered when ............ . 4940-9 
recall, challengers permitted at. 7517-2 
registration officers to check initiative 
and referendum petition (see Initia- 
tive and Referendum) 4971-10 
repeating, penalty fool 4958 


school districta— 


indebtedness, validation ........ 46291% 
polling places..... P 3 4657 
special, how called ......... 8 4657 
when held ............ eens 202-4657 


school district first class— 
election precincts to be established. 4679 


registration required in..... e. oo o. 4673 

voting places iin 4669 
special in cities, polls open same as 

general eleetioůn 8053-1 
voters— 

assistance to be given . 4910-13 

instruction of model. 4910— 

instructions for . . . 4910-8 

misleading, felony g. 4910-13 
voting— 

how conducted ...... 9 . 4910-13 

time allowed q ꝶ 4910-13 


voting machines 
approved machines only to be used 


6 eee „„ „„ „ „ „ „ „ „ „6 0 TEKE, 4910-2 
authority to use granted. 4910-1 
ballot— 


labels, requirements of ........4910-7 
limitation on use of...........4910-7 
blanks, etc., to accompany.......4910-7 
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Elections (Cont'd). 
board of examiners— 


ereatttttt'ttuull 4910-2 
examination of machines by. . . 4910-2 
bonds, purchase by...... e 4910-6 
canvass of votes..... * . q Z l. o. 4910-14 
care of custodian ......... 2+. . 4910-10 
custodian to put machines in repair 
CCC . . . 4910-—170§ꝓ 
counties and cities may purchase 
JOINS cawcaw ow saceetcwsse ess 4910-17 
definitions ..........0.. . 4910-2 
delivery to polling places 4910-10 


diagram of machine to be published 


eeeeevee o e 6 6 „ „ 6 6 6 „ „6 „ e 491 


disabled machine 


paper ballots may be used.. . 4910-13 
substitution ......... oe ee o. -4910-13 
elections, how conducted........ 4910-13 


election officers— 
compensation for attending in- 


struction courses ........... 4910-9 
duties on opening polls. 4910-12 
number ob 4910-9 
qualifications ........... seven ee 4910-9 

examination of certificate.......4910-7 
exhibition, public to be given... . 4910-8 
experts to examine....... e 4910-2 
felony to mislead voter......... 4910-13 
independent candidates, machine to 
permit 40 
injury to, penalty e 4910-16 


inspection test, certificate of. . 4910-7 
instructions— 


publication of ......cccecseces 4910-8 
courses, election officers paid for 
attending 4910-9 


secretary of state to furnish. .4910-7 
voters to be given............4910-8 


keys, registry of....... DETE ENEA 4910-7 
machine, fixing, parties to be noti- 
// ðâK kisss . 4910-10 


model, voter to be instructed by. .4910-4 
number in precinetss . ͥ 4910-5 
officers, instruction courses for.. . 4910-9 
opening of polls. .4910-12 


paper ballots— 
permitted when machine breaks 


V 9 ꝓ 4 ꝗ⁊ :.. 4491013 

use of, limite... 4910-7 
party emblem on . . . 4910-4 
party ticket may be voted....... 4910-4 


political parties, notice of machine 
fixing - J es £91010 


polls— 
closing, machine to be locked.4910—14 
closing, public may examine. . 4910-14 
opening and arrangements of ma- 
chines ...ccccccccccencccs 4910-12 


precincts arranged for........... 4910-5 
presidential electors, split voting 
permitted ...... 4910-7 
purchase, terms of . 4910-6 
recanvass, notice ob 4910-15 


Elections (Cont'd). 

requirements of, before approved. 4910 

sample ballot furnished. <... ꝗ . 4910-7 

secrecy required. 4910 

secretary of state to furnish bal - 
77% AA 4910-7 

supplies and keys, delivery of...4910-11 

unlimited expression of voter re- 
quired in ....... V 4910-4 


water districts, annual (see Water 


Dit 8 . . . 9510-8 
waterways, bond issues by......... 8147-1 
words and phrases 4910-3 

“ballot labels). . 4910-3 

“candidate counters ) . 4910-3 

“custodian” ....ccccceseess oe 4910-3 

Mise suaews ere Ce 4910-3 

“irregular ballot” .........e. oo ꝗ - 4910-3 

CCTV 9 . . . 4910-3 

“protective eounter “““. . 4910-3 

“protective device“ . ee re 4910-3 

“public counter”..... 5 4910-3 

“question” ........ ere ee 4910-3 

“question counters“) 4910-3 

“statement of canvass’.......... 4910-3 

“vote indicators)... 4910-3 


“voting machine booth”..........4910-3 


Electrical Company. 
definition in Public Service Commis- 


sion lag eee 
Electrical Construction. 
act, copy to be kept posted......... 4976-2 


American Institute of Electrical En- 
gineers, rules of to govern... . 4976-1 (5) 
city, violation of rules, penalty. . 4976-9 
corporation, violation of rules by, pen- 
t 


jjJCCCFFEET:!! 8 4976-5 
county, violation of rules relating to 
VVV e 4976-5 
curve guards require dl 4976-1 (6) 
eut-outs to be short-eireuited for re- 
pairs ( ——a. . .W 4976-1 (20) 
generator frames to be grounded.. 
e ceee... 4976-1 (15) 


ground detecting devices required at 


distributing station 4976-1 (23) 
grounding, methods for 4976-1 (33) 
guy wires, circuit-breakers required.. 

VVV 4976-1 (11) 
high tension wires, parallel, distance 

r eee . . . 4976-1 (3) 
inside wiring, rules relating to.4976—1 (14) 
law to be kept posted............. 4976-2 


ounds, rules for. 4976-1 (7) 


low potential 
grounded. . . 4976-1 (15) 


machinery to 


manholes— 
cleanliness required ........4976—1 (26) 
coverings, vent holes required in. 
6 2 2 6 6 „ „„ „„ „ „c „ „ W 2 2 6 6 06 66 „ 4976-1 (27) 
ent- out switches for.........4976-1 (30) 
distance from street-car rails...... 
3% Gass she T 4976-1 (28) 
insulated platforms required in 
Seeeveseseseeeseoeoe see 0eo8 8 & & oe 4976-1 (31) 
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Electrical Construction (Cont’d). 
Bize Of ose ecaews see Q : .! .. . 4976-1 (25) 
watchman required at. . . 4976-1 (29) 
mats or platforms to be insulated.. 
e 8 4976-1 (16) 
offenses, punishment for........... 4976-6 
oil switches required..... . . . 4976-1 (19) 
overload switches required. . . . 4976-1 (21) 


penalt ies 
municipality violating rules 4976-5 
violations declared gross misdemean- 
GFT . 4976-6 
persons, two or more required on all 
live work ....... „ 4976-1 (32) 
pole steps required ............ 4976-1 (9) 
public authorities to be governed by 
CC 4976—1 
Publie Service Commission, rules may 


be changed bßßnßn . .. 49764 
railway feeders, eireuit-breakers re- 
quired on . . 4976-1 (22) 


roof wires, how placed. 4976-1 (10) 


rules— 
changed by Public Service Commis- 


VVA N 4976-4 
violation of, same as violation of 
CCC 52 4976 
span wires, circuit-breakers required 
FCC 4976-1 (12) 
switchboard mats required. 4976-1 (17) 
telephone and telegraph wires, dis- 
tance from power wires 4976-1 (4) 
terminal insulators, number required. 
FP . . ꝗ ꝗ—n. . 4976-1 (8) 
transformers, how hung . 4976-1 (5) 
transformers and regulators to be 
grounded ..... Perr eee 4976-1 (15) 
trolley wires, span wires to protect.. 
eer ee et re ee 4976-1 (13) 
vertical wires to be insulated. ..4976-1 (6) 


voltage, notices of to be posted. 4976-1 (18) 
warning cards to be posted... . 4976-1 (24) 


wires— 
distance wire from center of pole.. 
r 4976-1 (1) 
twenty- -four inches in eities. 4976-1 (2) 
work must conform to this act......4976-3 


Electricity. 
act to regulate service of (see Public 
Serviceyhr r 8626—1 
eities may operate plant .. 8005 
cities may sell, When 8010-6 
rates and regulations to a reason- 
r ce q . 8626-26 
filed with commission 8626-27 
rates for, notice of to commission, of 
hangen TERETE 8626-28 
rates and regulations for, special to 
employees, state, eta. 8626-29 


unreasonable preference in service of, 
prohibited ....cccccveccesveee - 8026-30 


Electric Plant. 
definition in Public Service Commis- 
sion law .. . 8626-8 


. 
@eeeoeoceaseoewvwpeoeseseeeoeeseeseesees 


Electric Railways. See, also, Publio 
Bervice. 


Elk. 
protected until 1925 (see Game). . . 5395-33 


Elk River. 
fishing regulations on 5187 


Ellensburg Normal School, 
fund for support of..... —*ð* . . . 0049-2 
tax levy for N 8 . . 5049—Ʒ4ĩ 


e Examiners, State Board 
01. 
examiners, board of, compensation. 7041 
fees paid to state 27041 
Officers, compensation 7041 
treasurer, bond of 7040 
ä Domain. See, also, Rights of 
ay. 
agricultural development districts may 
exercise (see Agriculture, Develop- 
ment Districts) @eeeeeve2e00e2 808980 ee .3139-24b 


cities— 


general application of............7992—4 
parkways acquired by..........7892 57 
Petition 10 62423264505 7770 
power exercised for filling low lands 
CETE TTET —— . . 7987-21 
transmission lines by....... eee. -8010-7 
VJJVVVVTVVV0C0T0T0C tipa e 
water supply protected for 8005 
water systems acquired by....... 7892-5 
commercial waterways— 
condemnation deemed sufficient 
H AAA ens roe 8188a 
hearing to appropriate. T T 8177-2 
order of possession . . . 8189 
rignt rr 8172 
counties— 
county roads, rights of way for. .5623-8 
CO / sie awessteees 5623-10 
gravel-beds acquired by..... wee 0023-9 
permanent highways ........ . . . . 0879-8 
ditches and drains along 5879-13 


counties may exercise for ditch right 
of way (see n Improvement 
Districts) )) 4226-13 
damages in cities of fourth class, 


counties may pax ggg. 5879-19 
drainage districts obtain right of way 
DY 620s. och E we oars as aie 4145-4 


y 
exercise of power by state procedure.. 891 


grade crossings— 
elimination of, power granted for 
C 8733-15 
Public Service Commission to deter- 
mine neces sit 8733-3 
irrigation districts may exercise (see 
Irrigation Districts) ....... e 6427 
private ways of necessity acquired 


y 5857-1 
port districts may use EPT T “4165-4 
public waterways— 


damages to land taken to be, irre- 
spective of benefit............8212—-22 
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Eminent Domain (Cont’d). 
power of ..... eee sasaaa 8212-8 
river improvement by power of . . 8145—4 


tat e 


grade crossings eliminated by. . . 8733-15 
may exercise procedure 891 
water districts given power of (see 
Water Districts) ......... ewes 5910-8 
Employer and Employee. See, also, 
Labor. 


act relating to (see Workmen’s Com- 


pensation) ...ccccccccscccecesese 6604 
employees— 
accommodations for ........... 8626-35 
gas, etc., companies, special rates 
„55. EEE T 8626-29 
railroads, special rates to....... 8626-18 
violating public service by...... 8626-95 


female employees— 
employers violating hours of labor 
of, penalty ....... ee ee oe 6568a 
r 
seats provided fou. 


Engines. See Locomotives. 
locomotive, equipment necessary. .. 8626-66 


spark-arresters to be on.......... 5277-14 
Escheats. | 
lands acquired by, agent to handle. .6635—4 
leasing, term off 6636-4 
Estates. 

bonds of officers of, paid from... . 6059-194 
escheated lands, handling of....... 6635-4 
personal, inquest cases 8 


see Inquests) 

VF 40 

trust companies may handle (see 
Trust Companies) . 8349-1 (13) 


Estrays. 


act relating to (see Animals)...... 3172-1 


townships may regulate...........-9339% 


Evidence. 

possession conclusive (see Game). . 5395-32 

Public Service Commission’s findings 
conclusive (see Grade Crossings) . 8733-3 


Witness protected (see ae 
Welfare Commission) ..........6571-16 

Exchange. See 1 Associa- 
tions. 

co-operative authorized ...........d/66-1 

Executors. 

bonds of paid from estate....... 6059-194 


trust companies may perform duties 


of (see Trust Companies)... . 3349-1 (13) 
tax (see Taxation) ........ ewseena 9098 
Exemptions. 
compensation for injuries to workmen, 

mere!!! wea seers es 6604—10 
from taxation 098 


Experiment Stations. 


de selena of Agriculture to handle 
3000-6 


e o O %%% % % O %6j e e ee 8 6 Ce 


Explosives. 
dwelling-houses, amount of allowed in 
storage at coal mines, regulations 
LOY E E EE E 7401-1 
use of for fishing probibited (see 
Ge/ 8 eo . 5398—8 
Express. 
deliveries, limits of, how fixed. 8626-85 
Express Company. 
definition of in Public Service Com- 
mission Ia) wdc 862 
Factories. j 


act relating to (see Workmen’s Com- 
pensation) . . 6604-1 


Factory Inspection. 


certain provisions repeale cd. . 6604-30 
False Advertising. 

bank, advertising as, prohibited. . 3340 
savings and loan associations 3601-24 
use of prohibited ............+- . . .2622-] 


Family Desertion., See Domestic Re- 


lations. 
punishment for c ͤ wee eo Oot 


Farm Development. 

creating bureau of (see Agriculture, 
Farm Development)............ 3000-15 

districts for (see Agriculture, Devel- 
opment Districts) . 3139-1 

Farm Economy. 

bureau created .....s.eseoeooo 3000-15 

schools to teac gk 2453-1 

Federal Government. See United 
States. 

Feeble- minded. 

protection of (see Humane Bureau). 8974-8 

state school for (see Institution for 
Feeble-mindedꝰꝰꝛꝛ·ꝛ 4399-9 

Feeds. 

division of, created (see Agriculture, 
Department of Agriculture)... 3000 

Fees. 

commercial waterways, fees as in civil 
ß tenes oes 82102 

compensation of health officer report- 


ing births and deaths...... ree 5441 
corporations, reinstatement ...... 5. 3715b 
court reporters’ additional. 42-4 
Department of Agriculture to pay to 

r, 3000-12 
game and fishing license 9395-39 


general fund, to receive from— 
state board of barber examiners....7011 


dental examinertrssLsss. §423 
embalming examiners ........... 7041 
nurses’ examinertrerrs 8485 
optometry examin ers 8473 
veterinary examiners ........... 8437 
grain and hay inspection......... 5980-17 
inquest cases, witness es 4030-6 


insurance (see Insurance). 
irrigation districts, delinquent tax 
deed ... 
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Fees (Cont'd). 
poundmasters, townships ............ 9414 


public waterways, as in civil cases.8212-65 
savings and loan association, license 


d ee ee ee 3601-18 
scales tested, grain and hay....... 5980-29 
stallions and Jacks, registration. . . . 3165-5 

transfer of license 3165-5 
state board of pharmacy..... cesser 010 
state medical board.......... PPA 8393 
trading stamp licenses........... . - 7069-2 
warehouse inspection ....... - 0980-18 
Females. 
exempt from jury duty, how........ 94-2 
fishing licenses not required of. 5395-35 (h) 
fixing minimum wage of. PEE 6571-1 
hours of labor of. .. e... 6580a 
pension to needʒʒvyy/y 8385-1 


seats provided for, in alates of employ- 
MODE: 26s. cseevesieeweceneeeues-ae 7 


Fertilizers. 
division created (see Agriculture, De- 
partment of Agriculture) .......3000—5 


Fidelity Bonds. 
expense charged to office....... 


Fidelity Insurance. 
defined (see Insurancedꝛd 


Fiduciary. 
bond of, paid from office expenses. 6059-194 
trust companies May act as..........3349 


Fines. See, also, Penalties. 
disposition in game law violations 


.6059-194 


. 6059-83 


(see Game)) 5395-15 


family to receive in 

cases wo cece cece q 6933-2 
game fund to receives 
paid to game fund. 


Fire Apparatus. 
exempt from taxation . 9098 


Firearms. 

aliens, license to carry............. 5623-1 

shooting in game preserves in Pierce 
county, penalteteày!, 0623-2 

Fire Insurance. 

act regulating (see Insurance).....6059-1 

Fire Wardens. 

act defining duties (see Logs and Log- 
ging) ececvce 2 2 6 „ 6 % %„%/ꝙ909r %%% „% „%„„„6 5277-1 

Fiscal Agent. 

county road bonds paid by.... 5101-3 

trust companies may act as . . . 3349 


Fish. See Game; Food Fishes. 
food fishes, regulations for taking. . . 5187 
hatcheries, counties may establish.. 


r ee T . . 9395-4 (4) 
licenses, state and county......... 5395-35 
streams stocked with, fishing prohib- 

ited in r 5391-1 


Fish Commissioner. 
fish planting, consent required of. 
TERTE ETIE er 5395-4 (3) 


Fish-traps. 
amendments affecting TEREA 
deemed personal property for taxa- 


.5187 


eeee0e0de 


tion % /// a wie Bae owe ec O Coe. 
surveying, wages op... ..ẽ . 632 
Floods. 
counties may join to resist......... 8145-1 
Food Fishes. 
Columbia river and tributaries, season 

for taking ...... 6 


Grays’ Harbor and tributaries, season 
fr eesti 
licenses for taking, number not to be 
increased where ........eeceeeeee- 5187 
taking on with hook:and line, where. .5187 
Willapa Harbor and tributaries, sea- 
son for taking inn . 5187 


Foods. 
division of ereated (see Agriculture, 


Department of Agriculture) 3000-5 
measures and weights of (see Weights 
and Measures) .......... e. eee.. COLL=L 


Forcible Entry and Detainer. 
notice to vacate, how served......... 814 - 


Foreign Oorporations. 


disbarred from state, when... 


Forest Commissioners. 

duties of (see Logs and Logging). .5277-1 

Forest Fires. 

act to control (see Logs and Log- 
ging) E E E E E DE E EE E E O E sees see W 

Forest Rangers. 

relating to appointment and duties of 
(see Logs and Logging) . 5277-1 


Forest Reserves. 
state land grants in, lieu selections 
J A e 6635—1 


Forests. See, also, Logs and Logging. 
board of forest commissioners to su- 


. . . 2001-21 


pervise e 0 „% %% 6 6 % % q 5277-2 
comm issioners— . 
accounts to be audited by....... 5277-2 
appointment of (see sec. 5276, Rem. 
ae o: i ee eee ee ee 5277-2 


lands granted, to take charge of. . 5277-2 


rules to prevent forest fires, to 
make ee ee „6 52772 
state forester appointed by...... 5277-2 
supervise foren 5211-2 

wardens and rangers, appointment 
of, to be approvee· it. 5277-5 
fires, men employed to extinguish. . 5277-9 
game laws suspended in, when..... 0277-10 

information concerning, publication 
If!!! ue peees aes — 2 W.. 5277 -13ẽð 
lands granted to, part of 5277-2 


locomotives, live coals from, prohib- 


IiIiyTr!r. eh ae oe 5277-15 
spark-arresters to be used on. 5277-14 
maps of to be prepared......... — . . 5277 
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Forests (Cont’d). 

mills to protect refuse burners in. . 5277-13 
patrol of locomotives required in. . 5277-18 
rangers for, appointment of........ 5277-7 
reforestation, lands examined for. .5277-5 
warnings to be posted inn 5277-6 


Franchises. 
bridges, joint, authority to grant over 


In! ee dase oar T ua 5686-12 
Public Service Commission to regu- 

lato cscri Trace iEn 5686—12 

cities of third class may grant....... 7685 


Fraternal Beneficiary Societies. 
organization of (see Insurance) .. 6059-217 


Fraternal Insurance. 
capital stock unnecessary.........6059-84 


Fraud. 

false advertising prohibited........ 2622-1 

misrepresentation as to secret society 
V ꝙ＋ 2 . 426961 

use of name bank . — 3340 

weights and measures 5911-1 

Fruit. 

act relating to inspection of (see 
Horticulture nd err 3080 


Funds. 
agricultural development districts may 
create (see Agriculture, Develop- 


ment Districts) ) cc eoe. ee dL3S9—28 
banks to pay interest oen 5079 
city— 

current expense 25131 

indebtedness s eee Cr 5131 
commercial waterway— 

bond fund ......... eee 22. -82028 

bond interest fund..... ere ree 8204a 

bonds, security fooᷣr 8199a 
county boundary river protection. . 8145-3 
county road (see Highways).......5101-2 

Ae. . o . . 0090-1 
drainage improvement district. . . . 4226-31 
“Harbor Improvement Fund,“ cre- 

)))) ] ·.ͤ, ] ꝗmm ] A ose 
highways— 

permanent levy for 5879-14 


publicity, cities seeond class may es- 
J/ô· 8 7612—1 
“Quarries Rotary Fund” created 5914 
state game, established (see Game) 
ore i DOO 
transfer of highway in island coun- 
!!! eo ee TE T 5878-9 
“Tuberculosis Fund” established in 
county (see Tuberculosis Hospital) 
%%% AAA aca ew mae 5554-1 
“Water District Fund” created (see 
Water Districts) ))) 110-22 


Gambling. 
minors prohibited from places of. 2445 
Game. 


Adams county, water fowl, open season 
for %%% ˙—w̃m ee OOUOH et 


Game (Cont’d). 
“any part thereof. 5395-9 
application for license, false state- 


ment, penaltꝛꝛꝛ e 5395-36 
arrests, wardens may make......... 5395-7 
artificial lights prohibited..... oes 0395-38 

unlawful to use .......... occ o . e 0395—24 
Asotin county, Chinese pheasants pro- 

tected in. 5395-25 
bag limit 

bass, black, in Clarke county. . . 5395-55 

croppie, in Clarke county....... 539558 

deer, elk, moose, goat, sheep, cari- 

DOU, ee ceca x 9 9395-33 

game fish, trout, etc............. 5395—42 

upland birds ....... TEE 5395-26 

Water !! 5395-28 
bass— 

season for 5395—41 

small fish to be restored to waters 

E T E A E — —[— . . . 53954 
beavers, protection of 5395—40 
black bass, limit of catch in Clarke 

county 9 e 5395-55 
blue grouse, season for in Eastern 

r 5395-25 
bonds, county wardens to give..... 5395-8 
boundary stream, county license good 

W ET eee re 0395—30d 
brant— 

bag limit ob 222 . . 5395-28 

open season for ......... eas 5395-27 
buildings, officers may search..... 5395-11 
bullhead, season for 5395-11 
caribou, season for 9364-1 
chief deputy game warden appointed 
FFP 5395-2 
chief game warden appointed...... 5395-2 
children, licenses not required for 

fishing ....... ccc ccccccccece cOV0—-G0R 
Chinese pheasants— 

protected in Asotin county...... 5395-25 

protected in Kittitas and Yakima 

, 5395-25 


Clarke county, limit of catch in. . . 5395-55 
closed season 


bass C 5395—1 
blue grouse r 5395-25 
Fl e 5395-27 
Bunbesessñ;! 5395-41 
ear ibo! e 4. 5395-33 
rope . o . . 5395-1 
%%%]§ö;O1 enc eeu s sees wa 0395-33 
deen... 8 eer 5395-27 
| eer re ee ee eee ee ee ee 5395-33 
ge esse e . 
grousssssse — 22 5395-25 
moosse e 9395-33 
mountain goat ............ . e . 5395-33 
mountain sheer 5395-33 
perch .......- ( —＋—*— S 
pheasanttss . . 5395-25 
prairie chicken 5395-25 
quailllk e 5395-25 
sunfi hg 2 à 5395-11 
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trout ........ VVV 5395—41 
cold storage plants, officers may search 

ee ae ee ee 5395-10 
Columbia river, fish in, hook and line 

to Do UGC 65.66: 86scneacseuw 8 5395-55 
common carriers, alty to e 

without affidavit r ‘ d T "5395-39 


confiscation, commission to conduct. 5395-5 
contraband devices to be seized... .5395—12 


County Game Commission— 


annual report to auditor......... 5395-5 
appoint assistante 5395-6 
appointment off . e o 5395-2 
created ....eseesososoooooeooo s. 0395-1 
duties obo „ 5395—4 


county game fund, ten Per cent paid 
to state fund 5395—34 


county license— 
boundary stream may be fished.. 


TEETE ETT — 2 ꝗ 5395-35 (d) 
non resident . . 5395-35 (e) 
sierte 56eo4een ox 5395—35 8 
county wardens report to state 
Warden . 5395-3 
eroppie 
limit of catch in Clarke county. . 5395-55 
rr 5395—41 
curlew, closed season for.......... 5395-27 
dams, ete., to have fishways.......5395—49 
taking fish near, unlawful...... 5395-47 
deer— 
male only may be taken...........5360 
hunting with dogs, penalty......5395—23 
open season for..... 8 e e . . . 5395-33 
season for taking ree 5360 
shooting in water, unlawful..... 5395-23 
taking with dogs prohibited .......5360 
ennie, ³ 5395-9 
definition, “sneak boat“... 5358 
deputy game wardens— 
appointment ob 5396-6 
Deonosss canes 2 . 5395-8 
devices, confiscation of e 5395-12 
dogs, deer hunting with, penalty. ..5395-23 
dogs prohibited in hunting deer...... 5360 


Dolly Varden may be caught any 
F twesewcaeew siete rare 5395-41 
Douglas county, water fowl, season 


W)) ĩ ⁵ĩ¾ͤ K 9 
duck— 

limit on taking ....cccscceeses 0395-28 
open season for ......ccccecens 5395-27 
dynamite, use of prohibited...... 5395—48 
Eastern Washington, season for up- 

land birds sss. . . . 5395-25 
eggs, destruction of, penalty...... 5395-22 
elk, possession unlawful.......... 5395-33 
evidence of unlawful taking, what is 

j Tee eT ee 5326-1 
evidence, witnesses not to be incrimin- 

ated e e O % „„ „ 9395-13 


Game (Cont'd). 
explosives prohibited ......e ee». 5395-48 


exporting prohibited ............. 5395-45 
feeding ground, taking water fowl on, 
„Prohibited . GEENE e e D308 
— id to game fund 5395-16 
* licenses not required for fish- 
CC 5395-35 (h) 
Ferry county, season for water fowl 
1 % eT re ae LA 
fines— 
disposition ohh 5395—15 
Pierce county preserve, disposition 
‚oůůjuo;;;⸗ 5395-3 
fishing— 
except with hook and line unlaw- 
JJ 5395—48 
hook and line required in Clarke 
county ...... occ 6395-55 
licenses, fees four 5395-35 


trespass on lands inclosed, or on 
which notices are posted.. ne 


fish planting— 


commission to conduct....... 5395-4 (4) 
state fish commissioner a ap- 
DIOVG. // AA ( 5395—4 (3) 
fish, streams ‘stocked with limit on 
fishing Cf eee tenses 9 q 0. 5391-1 
fishways must be provided. oc ꝗ: v. . 5395-49 
“fur-bearing animals). 3 5395-9 
game fish— 
exporting prohibited ........... 5395—45 
limit of catch ........ccceeeces 5395-42 
possession unlawful .........0.. 5395-43 
season FOP .....cssccccsccccees 5395-41 
small ones to be restored to water 
%%% rare ee ee 5395—44 
taking except by hook and line un- 
Sl eseeseews 5395-48 
near dams or ladders prohibited 
o ꝙ : • 5395-47 
with nets unlawful .......... 5395-46 


game fund, appropriations from... .5395-1 
game preserves, counties to create, 


notice ob 5395-4 (7) 
geese— 

limit on taking 5395-28 

Open season four. 5395—27 
governor, game wardens appointed by i 
Grant county, water fowl, ion 

for 2 6 2 „ 6 „ „ % „% %% „ „ „ 66 „ ꝗ .. 5395-27 
grouse, open season for 395-25 
hatcheries— 

commission to conduct .......0390—4 (3) 


private, may be run............0090—43 


hotels, etc.— 

possession of game unlawfully. .5395-29 

searches of, authorized.........0395~10 
hunting licenses, fees for 5395-35 
hunting on lands without permission 

62 „ „ % %%% % „„ „% % „„ % „%᷑ cs 8 Cee %% „% „% 6 He ee 0390-1 
interference with offer 5395-18 
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Island county, ruffed grouse penise. 

King county, ruffed grouse Eh rhe 
in E 6 6 „% 6 6 „„ „ „ „66 % „% „„ seen 5395-25 

Kittitas eounty, Chinese pheasants 
protected inn 5395-25 

laws relating to, suspended by gov- 
ernor when 5277-10 


395-25 


licenses— 
application fol 5395-36 
failure to exhibit, misdemeanor 


V . . . . 5395-35 (b) 
fees paid to game fund.. . 5395-16 
FOQUITCG: 66 sides ios es rastit 5395—35 


women and children exempt from 


for fishing 5395-35 (h) 
limit of catch, Clarke county..... 5395-55 
Lincoln county, water fowl, open sea- 
BOD LOF siccesrorrianispi tudan 5395-27 
minors, licenses not required for fish- 
TTT . . 5395-35 (h) 
moose, possession unlawful....... 5395-33 
mountain goat, open season for... . 5395-33 
mountain goat, season for............ 5360 


mountain sheep, open season for. . 5395-33 
National Guard may discharge fire- 
arms in Pierce county preserve. ..5341-2 
nest, destruction of, penalty .. 5395-22 
nets unlawfullll. ꝗ . 0390—48 
seizure, authorized. 5395-46 


nonresident— 

license ... we . . . 5395-35 (e) 

taking fish out of state prohibited 

%% ů Ä 5395—45 

night hunting of water fowl prohib- 

CC!lf! A mfr 
offenses— 

attempts are 5395-52 


Pierce county preserve, firing gun 


in e % % % „„ „% „ „ „ 0 6 %% „ 5341-2 
what constitutes 539551 
officers— 


hindering, penalty 06 0 0% %% 0% 0 6 0 „6 06 0 „5395-18 
oath, required off.. 6395-19 
resisting, penalty. . . 5395-20 


Okanogan county— 


deer season earlier 5395-33 


season for water fowl in 5395—27 
open season, five day extension for 
possess ion oes 5395-33 
ownership, state claims ⁊ 395-21 
penalties— 
attempted violation 395-52 
artificial lights, using. 5395-38 
beavers, taking ...... ＋＋*. . 5395-40 
catching fish near dam.......... 9395-47 
dam fishing prohibited.......... 5395—47 
deer, ete., killing out of season. .5395—33 
shooting in water. 5395-23 
destroying nests and eggs...... 5395-22 
exceeding catch limit in Clarke 
county seco a „ „ e „ TEEI 6 „ 5395-55 


exporting game fin 5395-45 


Game (Cont'd). 
8 other than with hook and 
% V 5395-48 
aan fish, exceeding limit of catch 
VVV .. e e . 5395-142 
hunting deer with dogs......... 5395-23 
impounding, exporting or shipping 
CCCCCFCCCVCCC00CGCC 5395-39 
license— 
application for, false statement 
C ee ee 5395-36 
failure to obtain.. 5395-35 (g) 
nets and seines, using. —— . . . 5395-6 
obstructing officer . . . 5395-18 
possession out of season 
JJ 5395—43 
BING E E oh E E 5395-32 
killed outside of state...... 5395-31 
game or fis . . 0399-21 
prohibited appliances, using. . . 5395-24 
purchase, possession or sale of 
FAMO 2 o6:26 46504 Ge wa aes ewes 5395-29 
resisting offi cerr 5395-20 
saw dust— 
discharging in stream........ 5395-50 
prohibited in streams......... 5395-51 
searches, resisting ......-....-- 5395-10 
selling gane 5395-37 
selling or offering for sale, game. 5395-30 
sneak boats, etc., using 5358 
swivel-gun, using 5358 
taking game unlawfully........ 5395-21 
trout, taking less than six inches 
grö - er 5395-44 
unlawful appliances ...........5395-24 
Clarke county, using in....... 5395-04 
taking water fowl DY. saa) anccsaes 5358 
upland game birds— 
exceeding bag limit.......... §395-26 


taking out of season 5395-25 


water fowl— 
exceeding bag limit..........5395-28 


taking out of season......... 5395-27 
unlawful appliances in taking.. . 5358 
perch, open season for........... 5395—41 
period for taking black bass or perch 
in Silver Lake PE 5393-1 
“person” ..... e 
pheasants— 
bag limit ou 3395-26 
open season foolu 395-25 
Pierce county— 
fines, disposition of.........cce00- 5341-3 
preserve created in......... . 5341-17 
ruffed grouse, protection in. . . 5395-25 
Pigeon, wild, unlawful to kill. . . . . 5395-25 
plover, open season for........... 5395-27 
os öh ³ð6 »«g⸗»7V 5395-9 
evidence of violation ........... 5395-32 
five day limit after close of season 
a ee „„ „„ „ § 395-33 
foreign gan . . . 5395-31 
game fish, unlaw ful. 2 . . . 5395-13 
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prohibitetteeeeettvt«æk 2395-37 

propagation purposes not unlawful 

T E E E T 5395-21 

prairie chicken, closed season for. .5395-25 
preserve— 

county to create........ e.s. 5395-4 (7) 

Pierce county, created........ . . 0d90—1 


private hatcheries may be run. . . . 5395—P43 
process, wardens may serve. 5395-7 


propagation— 
commissioner to encourage... .5395—4 (1) 
specimens may be exchanged... . 5395-14 
protection of new stock liberated .5364-1 
purchase of game prohibited......5395-29 


possession evidence of sale.. . . 5395-29 
quail— 

bag limit of ood Geie WN ae e 

Open season fort. . . 5395-25 

ene in Eastern Washington.. 

0 ee ö 9 q ⁊ . oe 5395-25 

rail, open season for . .. 5395-27 
reports 


county wardens to make to state.. 5395-3 
fiscal, commissioner to make to 
county auditor .....cceceeeee 5395-5 
resident license fee...... ere re 
resisting officer, penalty.......... 5395-20 
restaurants, officers may search.... 
rewards, part of fines, limit....... 0395-17 
rifle ranges exempt from preserve regu- 


lations AAA e 41-2 
sage-hens, unlawful to kill 5395-25 
salaries Of war dens. 5395-2 
tf: 9 Us Kea eee ne ee a 5395-9 
sale of prohibited ........ccee00.:, 5365-1 

SAMO sium 6545:5%4 teeki s... oo 5395-30 

Jöð— ĩ%⅛1wyʒn eee ee 5395-37 


San Juan county, ruffed grouse pro- 
tected in..... 5 5395-25 
sawdust, casting in stream prohibited 


e gii TTT reer 5395-50 
searches— 
any place may be examined.. . . 5395-11 
officers may maaʒaekkk 5395-10 
search-warrants, courts to issue. ..5395-11 
season for deer, etc...... e 5360 
seizure of, by wardenn ss 5326-1 
seizures, reports oo 5395-11 
ROI E baci s atu area ene sie aioe 5375-9 
shavings, discharging in stream un- 
lawfual““l „ . . 6395-50 
shipping 
fish out of state prohibited. . . 5395-45 
permitted on affida vit. 5395-39 
i cee teweas 5395-37 
Skagit county, ruffed grouse protected 
J se Besa Gee Cre ee 5395-25 
“sneak boat” defined . . . 5358 
prohibited.. TERTE 5358 
snipe, open season for...........- 5395-27 
Snohomish county, ruffed grouse pro- 
teeted is e 5395-25 


specimen, exchange of ............0d90-14 


Game (Cont’d). 


Spokane county— 
quail may be taken in.........5395-2§ 
water fowl, season for. 5395-27 


state game fund— 


fees paid to we . 5395-34 
ten per cent of county fund goes to 
i oc ꝙ qͥ e 65396324 
state licenses— 
residenttt . 5395-35 (b) 
nonresidenntt . . . 8395-35 (c) 
state ownership declared.......... 5395-21 


Stevens county, open season for water 
fowl in . 5395-27 

streams, placing debris in, penalty. 5395-18 
sunfish, season foot 5395-41 


swivel-gun— 


Prohibit ess. ee . ꝗ 5358 
unlaw full 5395-24 
terms defl nell 2395-9 
“the parts thereof)“. o. 0395-9 
traps unlaw ful. 6 6 . 65639524 
trespassing on lands for 2665 
trout— 
Dolly Varden, not protected....5395-—41 
limit of catch.......... seee . . 0395—42 
possession of unlawful..........5395-—43 
season forr;;;;h)r wees . . . 5395-41 
small fish to be restored to water 
eer (SESS. e E O ee 
unlawful appliances, penalty for using 
ee ere / Te re oe 5395-24 
unlawful devices confiscated...... 5395-12 
upland birds, bag limit of.. 5395-26 
violations— 
attempts are ...... ＋6⁵* 4 Q Q¹ . . 5395-52 
what constitutes . 5395-51 
wardens— 
appointeeedckkk q . 395-2 
oath required offil . 5395-18 
powers tobi 5395-7 
If sere . . . . 3952 
to search premises for........ 5326-1 
warrants, wardens may serve. 5395-7 
water fowl— 
Dag limit irre.. tase wees 5395-28 
certain methods of 8 prohib- 
V7. wee tee EE TE 5308 
hunter to keep in view. FF 5358 
open season for — . ꝗ 5395-27 
“waters of the state“. Soe ene ae 5395-9 
Whatcom county, native pheasant pro- 
tocted in 5395-25 
Whitman county, water fowl, open 
season for- 3 0995—27 
witnesses, immunity off 5395-13 
women, licenses not required for fish- 
I). ee . . . 5395-35 (h) 
wood ducks, unlawful to kill. . . 5395-25 
words and phrases defined . 5395-9 


“sneak boat) siwi 5358 
Yakima county, Chinese pheasants pro- 


tected in 6 O %,hjẽůʒ,M Coven ee se %s 5395-25 
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Game Preserve. 
counties to Create. ...... 395-4 (7) 
Pierce county, created. 2 6 6 6 6% 6 6 6 6 E. 6341-1 


Garnishment. 
affidavit of meri!t . 213824 
default of garnis hes . 834 — 
form of writ 13826 
judgment J tenes swenssseeaend ous 
, 5 1825 
writs of, justice of peace may issue. . 1823 
when ‘served %%% y ³· ee Loco 


Gas. 
act to regulate service of (see Publie 


Service) e e 
eities may sell, When eee. 8010—6 
rates, charges in filed with Public Ser- 

vice Commission ...ssesososeses 8626-27 

charges in, notice of, to commis- 

BION: E EEE EEE T 8626-28 


service and regulations concerning to- 
be reasonable 8626-26 
special rates prohibited, exceptions. 8626-29 
unreasonable preference in service of, 
prohibited 8626-30 


Gas Company. 

definition of in Public Service Commis- 
sion lags 8626-8 

Gas Plant. 

cities may operate plant. 8005 

definition of in Public Service Commis- 
sion law ... 


General Welfare. 

employment of women and children, 
against, when (see Industrial Wel- 
fare Commission) e ee . 6071-1] 

Girls. 

State Training School for (see State 
School for Girls )))) . 4386-1 


(EE S E EE Z E E E E å ees eo 


Goods. 
false advertising of, prohibited. ...2622-1 
sales in bulk defined................ 5299 


weights and measures of (see Weights 

and Measures)...scsccecesceeee 9511-1 
Governor. 
appointment and removal of Publie 


Service Commission by..... . . 8626-2 
game laws suspended by, when. 5277-10 
humane board, member of.......... 3974-1 


member agriculture advisory board ..3000—4 
park commission, member..........2629-1 
voting machines examined by e 4910-2 
workmen’s compensation, commission 
appointed bi 6604-21 


Grade Crossings. 
abandonment of highway not author- 


o eews ov ꝙ I. . 8733-40 
abatement of grade crossings...... 8733-16 
act not voided by invalidity of por- 

r cens . 873322 
actions to recover cost..... TET 8733-7 
appeals, how taken 8733-13 
appropriation for grade elimination 

ff wue: wate eG — . . . 8733-4 


arbitration as to cost. 8733-7 


ee ＋6＋õ. . 2.86268 


Grade Crossings (Cont'd). 

change, commission to fix time to 
make e e 019910 

cities may regulate....... TEET 8733-21 

city or county may file petition to 


change 33TECTTTTETTTTT esol oo 
commission— 

apportion coaglt . 8733-7 

findings conelusi ew” 8733-3 

fix time for change ............8733-10 
complaints, who may file 8733 


constitutionality, void parts only void 
9 0 0 EE SE SE EE EE) @®eeeseoeeseeen#eeseeeeeseeses 8733-23 


cost 
construction, commission to appor- 
TION: 664-06 ortho os een ae ees es 8733-6 
maintenance, railroads to pay... 8733-5 
new roads to pay all.......... 8733-7 


crossing at grade prohibited... 8733-2 
damages caused by change....... 8733-3 


definitions . . . 8733-—F 
eminent domain— 
Sei to make changes..... . -8733-15 
blie Service Commision fixes 
necessity 6 % % „ „ „ „ 0k eeeetes 8733-3 


engineers to supervise work. 8733-14 
grade crossings— 


permitted temporarily ........... 8733-9 
prohibited ....ccccccccccccees . 8733-2 
hearings— 
how conducted ..... e 8733-11 
notice to adjoining land owner. . . 8733-3 
petition os see 8733-3 
supplementaallddlll 8733-3 
highway may be changed.......... 8733-3 
structures in authorized........8733-19 


inspectors to supervise work. 8733-14 
mandamus to compel action... 8753-17 


maintenance, railroads to pay...... 8733-5 
necessity, commission’s findings conclu- 

JA *. . . 8733-3 
notices, how serve t.. 0. 8733-2 
nuisances, grade crossings are 8733-16 
order of commission authorizing... . 8733-3 
“over crossing” ....... eee 
penalties for violations . 8733-18 
petition— 

filed with commission 8733-3 


change asked 8733-4 
hearing, notice of. 8733-4 


plans, commission to approve... 873-8 
procedure, commission to fl. 8733-11 
cess, service ob 8733-12 
Publie Service Commission, may per- 
MTT FF 8733-3 
railroad— 
gen,, ³ðùAĩ tarii . 8733-1 
erossing its own tracks at grade. .8733-2 
petition to change.......... ——2 . . . 8733— 
cost paid by ...... e e door! 
state 
part of cost paid by............- 8733-6 
lands taken for ;;ͤĩ1wð mW 
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Grade Crossings (Cont’d). 


supervision, employment of persons to 


have charge FFF 8733-14 
temporary grade crossings permitted 3 

e % % % 0 0 e eee E E E E E E å å @ 873 
terms deflineſll . q ꝙ́ . . 8733—1 
“under erossin gg 8733-1 
vacation of highways not authorized 

i EEE ET TT e. •ͥ᷑ ᷑. o 8733-20 
warnings to be placed on...... . . 2664-3 


work, when to be completed, commis- 
sion to CTC 8733-10 


Grain and Hay. 
act relating to inspection of (see Ware- 


houses 2 . . 5980-1 
appropriation for inspection. . . 6980-33 
cars to be inspected....... oe o e o o 5980-28 


deputy inspectors, appointment of. .5980—4 
discrimination in storage rates, prohib- 
. A seu ece sees 5980-21 
examination of stored, right of... . 5980-20 
grades of grain, how fixed........5980-12 
Tegrading ........--ssee- sasas 
grain bags, state to sell (see Peniten- 
Ir... ³·A¹¹AA 8 .. . . . 8509-1 
inspected on demand, When 5980-26 


inspection 
certificates oll. 3 5980-14 
chief cities oe 5980-8 


fees for, commission to fix......5980-13 
method of fixing.............9980-11 

e . . 59801 

railroad commission to have charge 
E.! 13198 


inspectors— 
appointment ooo — . . . 5980-3 
Dond Of sist doce wiwsenes . . .0980-5 


complaints against, hearing on. . . 5980-15 
employee of railroad commission. . 5980-9 
misconduet o 5980-7 
qualification of ........ W ꝗ ꝶ:. 0980-6 
record to be kept by............ 5980-14 


loading place, railroad to provide. . 5980-25 
railroads to guard...........+....0980—-30 
reinspected, fee 5980-17 
samples to be sent dealers, ete.... 5980-27 
sidetracks, railroad to provide.... 5980-29 
violations of act, penalties . 5980-31 


warehouse 
annual report to be made by... 5980-24 
license fe e 0980-16 
rates of to be poste cd. 5980-19 
receipts to be issued for 5980-22 
warehouseman to deliver on demand 
e Seek ease T E ENT L E. 
Grain Inspection. 
act providing for (see Grain and Hay) 
errr ee E ee ee ee ee 5980-1 
Grain Sacks. See, also, Penitentiary. 
agents appointed to sell...... . . . 8559-3 
application for 85595 


distribution of 3)ͤFERRECkE!!k! o i ee 
notice ooo. 8559-4 
surplus j%SͥͥffCͤ ͤ i T =O 


5980-16 


Grain Sacks (Cont'd). 

jute to be 1 for . o 8559-1 

payments for, how made.......... 8559-6 

profit of twelve and one-half per cent 
allowed 559—4 

rules for selling, board of control to 


make eeeevee e edo > 3 r =I 
sold for cash ........ E See esse O00 —S 

direct to farmers 8559-2 
Grand Jury. 


qualification and drawing (see Courts; 
PULOIE).. escacweenetes r isra sionin 


Granted Lands. 
classification of (see State Lands)... . 6641 


Gravel-beds. 
acquired for road purposes. . 5623-9 


Grays Harbor. 
fishing regulations oon 187 
Guardian. 


bond of paid from estate 6059-194 
8 given to in control of child 
eco %% %% % % „% % „ „„ 6„ „ 0 ö 1987-14 


Guardian and Ward. 

abandonment, what constitutes. 

Guar 

trust companies must perform duties of 
(see Trust Companies) .......3349-(13) 


— .. 6933—1 


Harbor Areas, See, also, State Lands; 
Waterways; Waterway Area. 
abutting owners have preference right 


ee. AAA . e 6781-2 
defined ...... 7 E Oe ae ace ares 6641 
improvements of, port district to 

BUDGIVISS ~~ 6.s:b60 sie sce oe sa ws 6781-2 
lands adjoining may be acquired by 

CHLY E E EE E ase 7987-18 
leased for booming purposes......... 6776 
lessee to give bond..............-- 6781-3 
ownership of exposed shore lands by 

lowering of waters ............0.. 8173-1 
port commission supervise leasing. .6781-1 
preference rights abolished........ 6781-5 


re-leasing, preference right of......6781-4 
rental proceeds, uses of...........-6781-1 
rentals of, how fixed...... ccveees 8781-2 
waterway area (see Waterway Area) 1 


f.. 
regulate % ĩðͤ seen eeOre lca 
Harbor Lines. 


cities may establish. . 7987-17 

Harbors, See, also, Waterways. 

eities of second and third elass may 
construct (see Cities, Filling Low 
F/ ²˙¹iwii ²³˙¹wm K 7887-1 

counties may join United States in..8147-1 

port districts to create....... . e e e 8165-4 

port district to lease or sell area. ...8165—4 

Hatoheries, Fish. 

counties may establish.........0390-4 (3) 

Hawkers. 

townships may license 9339 
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Hay. 
inspection of (see Grain and Hay). .5980-1 


Health. 

department of, to report births and 
deaths (see Vital Statistics)..... 5425-2 

places injurious to, prohibited (see In- 
dustrial Welfare §ommission) ... 6571-1 

Health, State Board of. See State 
Board of Health. 


Heirs. 

actions to quiet title against..........7895 
High Schools. 

union districts may be dissolved.....4469 
Highway Board. See Highways. 


Highway Commissioner. See, also, 
Highways. 

assistant, powers and duties 5871-1 

Meyers Falls-Davenport proposed road, 
survey of ........... . 4138 


permanent highways, approval of. . . . 5879 
salary of %%% BNE E ele wee Ok 


Highways. 

arterial streetsa— 
cost, apportionment ............0806-3 
county to assist in improving... .5856—1 
local improvement district.......5856—2 
maintenance, city to pay for. . 5856-4 
resolution to improve..... oe . 5856-2 

assistant highway commissioner au- 


thoriz ee c.e.. 5871—1E 
bonds by county authorized 6101-1 
bridges 
cities may build ee 2 . . . 7579 
cities may join in building. 5686-1 
cities of third class may build..... 7685 
county, work on to be done by con- 
tract, Wchhjnn en 5585 


counties may join in building. . 5686-1 

highway board to represent state in 
joint bridges pate pur 5686-2 

interstate, ownership of.........0686-10 


joint— 
bids, call for ec cc cc 1. 5686-3 
“bridge” defined ..... 9 5686-15 


built as county bridge, when .5686-11 
built as state bridge, when... .5686—10 
cities authorized to incur indebt- 


edness for 5686-8 
city bonds, election on ...... 5686-8 
city bonds for municipal pur- 

poseeis ccevecene 5686-9 
“construct” defined ......... 5686-15 
“construction?” defined ...... 5686-15 
contract for construction ..... 5686-4 
contractors’ bond ........s6-- 5686-4 
e esas <5 5686-2 
county and city to contract 

J ³·¹6¹A 5686-11 
county bonds, authority to issue 

granted ........eeee cee 3686-6 

election oon 686-6 

declared to be for county pur- 

pose eee ee 0686-7 


Highways (Cont'd). 
engineering expenses, highwa 
board to allow ....... el : 5686-5 
franchise fees paid to public 
highway fund ............0686-13 


franehises over 5686-12 
public service commission to 
regulate 5686-12 


highway board, powers of....5636-14 
interstate, control of. 5686-10 
plans, estimates, ete 5686-3 
“public authorities” defined . . 5686-15 
supervision engineer, employ- 
ment ..... e TEA 5686-5 


cities— 


counties may join in improvement.5856—3 
highways may be built through by 


, de cise kinesis 5879-18 
shade trees may be planted ..... 7892-6 
street material plants operated 

5 5 . 8005 
elassiflca tin 5878-1 


commercial water ways 
improvements in, payments for. . . 8174 
not a part ,,; 8 8174a 


construction— 
board may purchase machinery. .5869-2 
day labor, resolution for ........5869-1 
convict labor may be employed on. 5869-2 


convicts may be worked on ....... 8575-1 
counties— 
arterial streets improved by ....5856-3 
assist on arterial streets 5856-2 
axmen, etc., wages of ...... 9 5632 
commissioners to order oc . 5623-1 


engineer to examine proposed . . . 5623-3 
graveled beds, purchased for . . . 5623-9 
highway may be built through 
CY ststennces ewes eacauss 5879-18 
improvements exceeding two thou- 
sand five hundred dollars to be 


by contract ........ e ee 
petition for e. eoo. 5623 
bond accompanying ..... sees 5623-5 
engineer to examine route ....5623—6 
resolution to establish .......... 5623-2 
right of way may be condemned .5623-8 
payments for ............... 9623-1 
validation of indebtedness for. .5590-7 
petitioners to secure, when..... 5623-5 
stone quarries, purchased for..... 5623-8 
wages of chainmen, etc............. 5632 
width, land may be condemned for 
e OOS. - Qeke sieys E E E a 10 
county roads— 
act cures prior bond issues...... 5191-6 
cumulative ...cccccscccescees 5101—7 
bonds 
authorized 5101-1 
denomin ation — 0101-2 
election, form of ballot .. . 5101-2 
, ionnan eee 5095 
limitation on bond issue........5101-1 


INDEX—VOL. III. 


[References are to Seetions.] 


Highways (Cont'd). 


proceeds— 
how apportioned ...........-d101-5 
expended on any road........ 5101-1 
propositions combined, single pur- 
DOSE sess es ecue wes E 5101-1 
purposes obo 5101-1 
sinking fund ........ccccceses 5101-3 
tar levy [OF sida ses 5101-2 
taxes to be lien 5101-3 
validity, question of, not to affect 
improvement. 5101-5 
vote necessary 2... gn 5101-2 
cities— 
assist in improvement.........5101-5 
limit of expenditures within. . . J101-1 
limitation on expenditures | b 
counties on streets..... eee. 51015 
reimbursed by county........5101-5 
supervision of work by........5101-0 
commissioners to submit to vote. . 5101—L 
denomination of bonds.......... 5101-2 
district funds te improve braneh 
roads e E S 
election— 
Notice .,. 8 — 2 . 5101 
time and manner of holding. 5101-2 
vote necessary to bond . . . 5095 


expenditures limited to eighty per 
cent unless money on hand... . 5590-5 
form of bonds ......... eer ee 5101-2 


general road and bridge fund— 


expended only on main road. . . 5590-2 
JAC es ceweuss 5590-1 (à) 
improvement defined ............ 5101-1 
indebtedness exceeding eighty per 
cent of levy prohibited........ 5590-7 
indebtedness fund created....... 5590-7 
bond sinking fund...... . ee 5101-3 
indebtedness fund lev yx. 5590-8 
interest 
fiscal agent may pax 5101-3 
less than stated in notice valid. 5101 
rate EEE Geass 5101-2 
lovy [Or rr / Gases 5101-3 
officers liable for indebtedness. ..5590—7 


part of fund to be spent in cities 


ere eee sccccccscees 0090—11 (b) 
“road?” defined. .....cesccscceoes 5101-1 
sinking fund— 

investment of ..... e 5101-3 

VVV 5101-3 
streets may be improved........ 5101-1 
road district levy.......see- "5590-1 (b) 
taxes— 


bond interest and sinking fund.5101-3 
levied and collected as general 


„ E EEE eeecae ee 5090-4 
Davenport-Meyers Falls survey. . . . 4138-1 
day labor may be used on 5869—1 


description of state roads.. . 5878-2 


drainage system n 
assessments for (see Drainage Im- 
provement Districts) ) 4226-26 


Highways (Cont'd). 
compensation for 


grade crossings—~ 
damages, changing road at site 
f/ 50:50 de eee eee 8733-3 
road may be changed to eliminate. 8738-3 
structures may be erected in. . . . 8733-19 
vacation of road in not authorized 


„ 


warnings, public service commission 
to preserideeeeeeeeeee 2664-3 


highway board 
joint bridges built by...........5686—9 
machinery may be purchased by. .5869-1 
use of day labor authorized...... 5869-1 
highway cemmissioner, superintend- 
ent of quarries, appointed..... oo. 5914 
assistant appointed .............08/1-l 


Inland Empire 
deseription ob . 5878-2 
eastern extension, first division, de- 


BCYIPtION ...ccscccrscccscccese 5878-2 
second division, description . 5878-2 
interstate bridges authorized. 5686-1 
Island county, transfer of funds from 
EE I E A 5878-9 
joint bridges, authorized to construct 
(see above, Bridges) ............5686—1 
lazy husband to work on........ . .. 5933-3 
machinery may be purchased for con- 
Struction g”. 5869-1 


maintenance, five per cent of taxes 
used for ... 


McClellan Pass— 


American river branch defined. ..5878-2 

description 5878-2 

White river branch, description ..5878-2 
National Park— 

eee, e Ess 5878-2 
noxious weeds, road funds used to de- 

stroy #9ee34so O,aul o o o a o a o o O O o E e re ® 3041 

Pacific— 

defined 5 60 % ee 06 0 (E S E E E E O O S ee „e „e „ rs 5878-2 


payment of claims for after township 
organizatioln,.Ʒ e ?. 9436-—H1 


permanent 
abutting owners may petition... . 5879-2 
acreage assessment to be used.. .5879-10 
appropriation of lands for........ 5879-8 
assessment-roll— 
engineer to makkeeeeeeeeee 5879-10 
notice at hearing. 5879-10 
assessments— 
division of ......... . . . 0879-10 
general tax liens 5879-10 
paid in mone yd. . . . 5879-10 
proportional part of whole cost 
o . 0879-10 


ten year payment plan 5879-10 


dids— 
deposit of good faith required. . 5879-9 
called for PEETA E E o lee 
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Highways (Cont'd). 


bonds— 
interest, rate of. 5879-10 
validity rere E ee 6879-17 
change in plans, payments for... . 5879-9 
closing during construction..... 5879-11 
constructed through cities of fourth 
elas ss 2879-18 
contract— 
minimum improvement........ 5879-9 


contractor, bond to be furnished. .5879-9 
counties may build 3 cities.. 


FFC — e o 5879-2 
county commissioners, plans to be 
adopted bj ee 5879-7 
county commissioners may recom- 
mend ...... e e e eee 
definition of „ 8791 
drainage of, powers of commission- 
%)%)6ö§öÜ³;5 cee ree ee 5879-13 
engineers to supervise, commission- 
ers to seleeetet 5879-5 
excess cost charged to subdivisions 
eana EEEN 5879-10 
five per cent to be used for main- 
tennessee 5879-14 


grade not to exceed five per cent. . 5879—1 
highway commissioner— 


approve plans oůl. ꝗ . ee 9879-7 
plans approved by............ 5879-9 
improvement district, boundaries 
Ol. EEE E E EE se 5879-10 
maintenance, five per cent of taxes 
used r.. 8 5879-14 
maintenance oe 5879—12 
monthly payments to be made for 
% sieteee ee . 5879-9 
objections to hearings ........ , 5879-10 
payments— 
county road and bridge fund. ..5879-9 
ANG) wcsa can eeee x age ——...5878—9 
petitions, how made............. 5879-2 
permanent highway fund created 
ee mee / ee ee E 5879-15 
transferred to complete contracts 
Laces, eee 
plans— 
adoption not to be rescinded. ..5879-7 
approved by highway commis- 
JJC 5879—7 
railroads prohibited on . 5879-16 
reassessments authorized ....... 5879-10 
right of way, county may acquire 
F 5879-8 
state apportionments, how paid. . . 5879-9 
state highway commissioner— 
approval of plans by..... . . e o 5879-7 
expenses paid from public high- 
WAY Funda . 5879— 
plans submitted ttto 587944 
survey and estimate of cost...... 5879-6 
out of county funds, when.....5879-9 


tax levy fool 5879-14 


Highways (Cont'd). 


township— 
assessment, how paid. 5879-10 
petitions by ee ere —. ... 58792 
twenty per cent contract price held 
until work is completed........5879-9 
Width ooo 5879-1 
primary 
counties and cities may expend 
funds on ......... 88 
state to maintain 5878-1 
width ooo 9 5878-8 
prisoners 
authorized to employ (see Prison- 
. %%% errr ree 8576-1 
employment on e ee 
expense of ..... 8 : ˙ 6575-3 
lazy husbands to work on . . 0933-3 
supervision ob 8575-3 


private ways of necessity, construction 
of (see Private Ways of Necessity) 
„ „ % % % % — ‚ ‚‚‚ eet eenee een 5857-1 


public highway fund— 
expenses of commissioner, paid from 


% T TE E ee 
levy TOF E ET DEERE 2517-1 
transfer of funds to............ 5879-15 

public service commission, signs ord- 

r 2664-3 


grade crossings eliminated by... . 8733-3 


public waterways districts— 
awards unclaimed revert to road 
, s enni pE 8212-62 
change in road, districts to pay. .8212-9 
surplus funds ‘of, revert to road 


LUNG l.... 
quarries— 
convicts to be employed in........5910 
plants to be established alt. 5914 
rock to be sold, how............... 5912 
right of way through cities fourth 
class, payment for............. 5879-19 
road and bridge fund, arterial streets 
improved froůn 5856-3 
road bonds by counties authorised. . 5101 


road districts— 
funds to improve side roads 5590-3 


tax levy inn e eee 
routes of state abandoned.......... 5873-7 
San Juan county, transfer of funds 

from ...... 3 . . 878-9 
secondary 

counties and eities may expend 

money on P 5878-6 

counties to maintain 5878 

unclassified are 5878-3 
state, former routes abandoned ni Gears 5878-7 
state highway commissioner— 

salary H okkkkkl ee . .5867 
street intersections of, how improved 

Prana r 
sunset 


defined @®esoecenveest8edses 5878-2 
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Highways (Cont'd). 
superintendent of quarries, appoint- 
ment of 


tax levies— 


county— 
bond interest 251013 
sinking fund .........06. . 0101-3 
general ..... %ͤͤ rt aloe | 
Indebtedness ...cscccccccccece 5590-8 


road districts .ccccccccccccccecs 


state— 
permanent ..cccccccccvceess 0879—14 
townshipbfcds? s 9403, 9436-2 
tires, regulation of width (see Tires) 
2 6 2 6 6 „ „ „ „ eee (— . . 255614 —1 


townships— 
county funds expended by.......9406-1 
supervisors appointed in . . 9368 
vote funds for roads 2 . . . 9339 
transfer of taxes in certain counties. 5878-9 
travel on prohibited when 5879 
unclassified to be secondary. . e eo o e 0878-3 
vacations not authorized in grade 
crossing proceedings 8733-20 
viaduets, eities may build — e. 7579 
warning ‘signals to be placed on. 2664-3 
waterways to be, Wen 8212-63 
ways of necessity, condemnation of 
(see Private Ways of Necessity) . 5857-1 
weeds, abutting owner to destroy. 3038 


wide tires to be used (see Tires) . 5561-1 
width of primary ..... ewes . . .. 5878-8 
Holidays. 

Columbus day created............... 63-1 


Monday to be when falls on Sunday. .61-1 
Home Economy. 


schools to teae gn 4539-1 

Horses. 

stallion service, lien for 3163 

Horticulture. 

berry boxes, sizes not to be changed 
n!! K ceseee 9511-11 

district inspectors, powers and duties. 3080 

fruit trees exempt from taxation 9098 

meeting of fruit growers to be held. . .3080 

orchards to be inspected....... eese. 3080 


Horticulture Commissioner. 
powers and duties vested in Depart- 
ment of Agriculture.............3000-6 
Hospitals. 
exempt from taxation 9098 
special rates to agent of. 8626-18 
tuberculosis, to be established (see 
Tuberculosis Hospital) .5554-1 
Hotels. 
game warden may inspect (see Game) 
e % E S E 3) 910 
Humane Bureau. 
aged to be protected. ——V— .. . 8974—E2 
agents, appointment to enforce act. . 8974-2 
animals, protection of...... . e.o . . 0974-2 
children to be protected...... > o o. . 89742 
Rem. Wash. Code, Vol. III—68 


Humane Bureau (Cont'd). 


duties ..... reer. —ͤV o. 8974-8 
members ob EE RR 89741 
meetings ae eo cccccccs cscs . 89743 
Officers ob 2 8974-1 
e ane a0eheeseewewae ccc . . . 8974 
weak- -minded, protection of. . 8974-2 
Humptulips. 

fishing regulations on. . 5187 
Hunting 

state and county (see Game) . . 5395-35 


Husband and Wife. 

family desertion (see Domestic Rela- 
ons —*' 6933-1 

marriage, who may solemnize . 7154 


Improvement Districts. See Local Im- 
provements. i 


Improvements. 

cities, local improvements in (see 
% 7892-1 

highways sai Highways, isle” 

0879-1 


waterways. See Waterways. 
Incorrigibles. 
discharge from state training school. 1986 


Indebtedness. 
port district may create..... eee. 8165-12 


Industrial Insurance Department. 

act providing for (see Workmen’s Com- 
pensation) ..... Terre cere ere 6604-1 

appropriation for . . . 6604-29 


Industrial Welfare Commission. 

action, may maintain for difference in 
PPGPf/§/Yôöô§ö;ð ⁵ ³⅛˙ O x22 ͤ bescwe es 6571-18 

appeals from facts to be reviewed. . 6671-19 

appointment and terms of office... . 6571-3 

appropriation for expenses..... 9 . 6571-21 

arbitration conferences— 


commission to name............6571-10 


report to commission.. vere ee 6571—10 
biennial report to be filed........ 6571-20 
books and records of employers to be 

examined ...... ee ee 6571-6 
cehildren— 

condition of labor to be regulated 

FC 6571-14 
employment of, to be regulated by 

7 ͤ ¼ eee 6571-3 
civil actions authorized to recover 

difference in wage 6571-18 
commission to fix wages..........6571-1l 
complaints, who may make 6571-1744 


conditions of labor of women and 
children to be investigated......6571-6 

conferences to recommend wages. .6571-10 

defectives may be excepted from mini- 
mum wage scale 657113 


duties of .......... EEEE 6571-3 

employers to keep record of women 
and childuee nnn . . 6571-7 

evidence, witnesses may be sub- 


poenaed f y G E 
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Industrial Welfare Commission (Cont'd). 
findings of commission final.. . . 6571-19 


investigations, publie hearings may be 
os ee re ere 6571-9 


ee Te Te ee ee 6571-4 
members to receive compensation. . .6571-5 
minimum wage scale, exceptions to. 6571-13 


minors— 
conditions of labor to be re 
Y bee E AAA bees 6571-3 
employment of, to be 1 
e —* 6571-14 
minimum service of er E 6571-11 
minimum wage for, to be estab- 
lished ....... e e eee 
Who are 6571-8 
penalties— 
violation of orders of commission.. 
FF o.o. . 6571-17 
witnesses, treatment of. 6571-16 
rehearings may be given 6571-12 
report, biennial, to governor and legis- 
Fü! . . 6571-20 
secretary may be appointed........6571-8 


standards of wages and labor to be 


Gred hr ³ĩWA ö, 6571-3 
statistics to be furnished by state 

labor commissioner....... eres 6571-15 
violating orders of...............6071-17 
wages— 

minors, minimum to be fixed... . 6571-14 


standards of, to be established. . . 6571-3 
women and children to be regulated 


by 2 2 „ „ » e 6 6 6 6 „ „ 6 „„ e 2 6 60 „ % eee ® es 6571-3 
witnesses— 
mileage and per diem allowed... . 6571-9 
proteeteeee·etttt . 6571-16 
subpoenaed .....cccw ccc ceccecces 6571-9 


women, conditions of labor for, to be 


established ............- . 6571-3 
Infants. See Minors. 
Inheritance Tax. | 
rate k c A: D E 


Initiative and Referendum. 


alternative measure— 
ballot title changed.. 
form of ballot for. 


appeals— | 
declaring petitions insufficient. ..4971-17 
refusal of secretary of state to file 
rere (Ga: eee 


argument— 
board of censors to pass upon. ..4971-26 
cost of printing, how paid. . . . 4971-26 
repulsive, rejected ....... ee 
secretary of state to select...... 4971-26 
submitted to secretary of state. . 4971-26 


CEE E: SE EE SE E EE E ee 4971-22 
4971-25 


attorney general 
member of board of censors. . . . 4971-26 
ballot title prepared by) 4971-2 
ballot headings, form of. 4971-23 


Initiative and Referendum (Cont'd). 
“ballot title“ 


attorney general to prepare...... 4971-3 

furnished proposers ............. 4971-4 

how prepared 4971-2 
ballots— 

enn!!! 88 oo . 4971-24 

contain numbers and titles 4971-23 
canvass of votes 4971-30 
censor board to pase on arguments. 4971-26 
cities may provide for....... oc ꝗ . 6493-2 


ordinance proposed by ........./493-21 
contributors to funds, list of, to be 

filed .... . 4971-11 
courts, appeals to, insufficiency of peti- 


(EE E E E E EE E EE SE EE E E E E a E 


r.. evade oe . . 4971-17 
elections, canvass of returns 4971-30 
electors— 

list of, registration officers to pre- 

PRG ⁵ Disini 4971-28 

pamphlet to be furnished EE 4971-29 
false signature or statement, penalty 

E E E E ee 2 . . . . 4971-31 
fraudulent signatures to be reported 

to prosecuting attorney........ 4971-16 
funds, contributors of, list to be filed 

FCC —— . . . . 4971-11 
governor, member of board of censors 

TT E ee er T ee oo» . 4971-26 
headings for ballots, forms of. 4971-23 
information, secretary to publish 

pamphlet 4971-27 
initiative bill rejected by legislature, 

to be submitted to vote........ 4971-21 
“Initiative Measure No.” given initi. 

ative measures 4971-1 


initiative measure, form of ballot. . 4971-24 
initiative petitions— 


form of, legislature...... 2. . . 49715 
people ee 5 4971-6 
CANVASS rr 4971-18 


justice of the peace, petitions to be 
Certified DY ù jn 4971-8 


legislature 
petitions to, form of. . . . . 4971-9 
substitute measure may be proposed 
)) N E T T sees ees 4971-22 
measures— 
filed with secretary of state...... 4971-1 
how proposed ......c...ee00. .. 49, 1-1 
method of reference.............497 1-1 
numbers to be giveennnnnn 4971-1 : 
printed on petitions............. 4971-9 
proposed, five copies filed with secre- 
tary of state 4971-1 : 
names, paying for, unlawful......4971-32 | 
nonresidents, contributions from, pro- 
MD ³ðͤ . . ꝗ 4971-32 
pamphlet of information 
secretary of state to publish. . . . 4971-27 
sent to each voter 4971-29 
size and style of .......... . . 4971-21 
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Initiative and Referendum (Cont'd). 


penalties— 
contributions from nonresidents. 4971-32 
false signature ......... .. o. o. 4971-31 
paying for signature ....... oe 4971-32 
petitioner using fictitious name, pen- 
alty ..... )J) ET E oss ea eerie 4971-31 
petitions— 
certificate of local officers as to gen- 
MINCNESS: s 6.6.0%s:s-seswk ce esusas 4971-8 


certified by registration officers. .4971—10 
canvass of, to legislature........4971-15 
expense of, to be filed..........4971-l1 


form of ......... Eoee EnA EER 4971-4 
to legislature .......... 8 4971-5 
to voters N 4971-6 

referendum, form of. o... . 4971-7 

signatures required..... s.a.s... 971-11 

VVVVFVVVFFVTTTTVTTTT . . . -4971-9 

time for flling, limit of......... 4971-12 

volumed .........6. re ere 4971-14 

when to be filed ......... 00000. 4971-1 

postmaster, petitions to be certified 

DY E EE E E TE E E 4971-8 


proposers must file names and ad- 
dres siiceewaoess.seaes. • 4971-1 
“referendum bills” referred by legis- 


latuure pie acer auras es . 4971-20 

ballot titles for 4971-20 
“Referendum Measure No.” to be 

given referred measure..... oo. 4971-1 
referendum petitions— 

canvass of ..... anua ee ee 4971-18 

form Of 1460605666 ĩð2 8 4971-7 
registration officers to check petitions 

ff ws eiece EG .. 4971-10 


road supervisor, petitions to be cer- 
INGO /r. ex 4971-8 

schoo] directors, petitions to be eer- 
tined DY 26.506 ssew shes aw esas 4971-8 


secretary of state— 
certify measures to county auditors 


ee e 4971-19 
pamphlet published by......... 4971-27 
refusal to file petitions, appeals 

from ...... eT er ee 4971-13 

signatures— 
checkit ssw scseseeds 9 4971-10 
false, penalty .......... TEETE 4971-31 
number requireeedddd 4971-11 
paying for, unlawfully......... 4971-32 
solicitors, compensation to, prohib- 
CC . . . . 4971-2 
substitute measure 
proposed by legislature ........ 4971-22 
serial number unchanged....... 4971-22 


superintendent of public instruction 
member of board of censors... . 4971-26 


supreme court, appeals to 4971-13 
ballot title fixed by....... e 4971-3 
Thurston county, appeals to 4971-17 


appeals to, for refusal to file peti- 


ODS acuchtassnesseweereaewten 4971~13 
titles of measures, initiated or re- 
ferred 3 ee oka ia ea ie eee we ee 


Initiative and Referendum (Cont’d). 
voters, list of, filed by secretary of 


state se... : 4971-28 
votes necessary to carry 4971-30 
warning to petitioners printed on 

each petition ............ .. e e o 4971-5 
who may prepare measures........4971-1 
Injunction. 
commercial waterways, enforcement 

of provision DY sess staves aacis 8212a 
public service may be regulated by.. 

eee ee Tre ee ee ee ee 8626-93 
public waterways, provisions relating 

to enforced by........ N 8212—66 
tax sale stopped bY....escssseses. 7892-23 
Inland Empire Highway. 
route described ...........- 8 5878-2 


eastern extension, first division. . 5878-2 


second division 5878-2 
Inquest. 
burial, expense of....... ＋*VV 4030-5 
coroner’s office abolished averse a wie 4030-5 
justice of peace— 
compensatiolnln-UUUUhnhhhh 4030-1 
inquest held by, when........... 4030-1 
personal property of deceased, eus- 
tody of ....... e AT ET 4030-4 
disposition Of ......cccccccccecs 4030-8 


prosecuting attorney to order....4030-1 


report of to prosecuting attorney. .4030-3 
witnesses— 
attendance required ...... . e o . 4030-2 
failure to attend, penalty........ 4030-7 


fees same as in superior court. ..4030—6 


Inspector of Savings and Loan Asso- 
ciations. 
appointment, state auditor to make... 


ee E T s.. 3601-19 
compensation and duties.......... 3601-19 
Institution for Feeble-minded. 
admissions— 

application, form off.. 4399-3 

children entitled to....... eu wee 4399-2 
adults may be admitted to........ 4399-9 
agricultural training to be given in- 

MALOS issues iawda tenet 8 4399-14 
applications for admission to show 

, dscns ke caae 4399-12 


buildings to be of fireproof construc- 
JSG 4399-13 


clothing, parent or guardian to pro- 


CFC one E E T 4399-12 
county superintendents, report on,ap- 

picants Gaps werkt inenen 4399-4 
discharge of inmates from........ 4399-10 


estates to be charged with expense of 
J!!ͥör . 8 4399-12 
expenses of caring for defectives, 
county to pay, when............ 4399-7 
parents required to send defectives. .4399-6 
patients may be detained after 
Wer (( setos . q.. 4399-8 
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Institution for Feeble-minded (Cont'd). 


penalty for violation of act....... 4399-15 
school clerks to report defectives. . 4399-5 
sexes to be kept separate........4399-13 
training to be given..............4399-14 
tuition may be charged.......... 4399-11 
Insurance. 
abstracters, exempt from require- 
Wenns 08 
accident— 
articles of incorporation, contents 


%%%CTCCTCTCCC ETE saree 6059-85 
capital required, qualifications. . 6059-84 
classification of . . 6059-83 


policies— 
blanket excepted ...........6059-189 
conditiottr s 6059-187 
forms to be filed and approved.. 
. ꝙ R 6059-187 
prohibitions RET 6059-188 
reserve requirements ..... ere 6059—95 
actuary and examiner, appointment 
Of E „ T ET 6059-6 
acts, repeal o ees 6059-238 
“adjuster” defined.......... -ee o o 6059-2 
adjusters— 
governed by act. s.. 6059-20 
records subject to inspection by .6059-20 
violations, reported by....... ..6059-113 
“admitted company” defined........ 6059-2 


admission of companies (see Articles 
of Incorporation; Organization)— 


deposits required ............-.6059-—22 
papers to be filed .............. 6059-21 
advertisements must show actual paid- 
Up capitaaallll . . . 6059—42 
authorized figures on!) 6059—41 
place of business of company . ..6059—43 
“agent” defined ....esssessoeseeeo. 6059-2 
application for license, require- 
a ditenas 6059—45 
consideration charged, eae 
JJ 6 . 6059-70 
exchange of businesses 6059-100 
false statement on application. . 6059-57 
fiduciary capacity, to act in. 6059-46 
fire policies to be wr by 
ee re we ccesecces 0059-106 
governed by act. e 6059-20 
insurance must be written iil . 6059-36 
license, annual . 6059—44 


transferable ....... 


license fe 6059-17 
company represented, paid by.. 
eee d err 6059-45 
unauthorized company to be paid 
FF aces e 6059—17 


life company—to make no agree- 
ment not specified in policy.. 6059-180 


rebates, not allowed by...... 6059-180 
agent, misconduct in making or pub- 

lishing reporũeWek. 6059-72 
misdemeanor of, to refuse to make 

report to publie officer. 9 . 6059-55 


over - insurance, liable for . . 6059-105 


Insurance (Cont'd). 
policy fee not to be collected by. 6080-69 


premiums returned, not to be 
charged in rate war to....... 6059-112 
rates and information secured from 
rating bureau .........0----- 6059-74 
rating schedule must be observed 
75 ee er err . . 6059-73 
rebates, not to be made 35 6059-33 
records subject to inspection... . 6059-20 
unauthorized company—keep full 
records foeerrrrrr 605975 


not to act for 6059-44 
solvency of, responsible for. ..6059-76 
agreement, combination prohibited. 6059-32 


“alien” defln ee 6059-2 
alien company 
assets, investment off 6059-22 


statement to be file e 6059-22 
amended articles of incorporation. . 6059-85 
annual meetings to be held in January 

e 6059-63 


annual statements 
agent for unauthorized eompany to 


“(( ³o¹AA ͤ ⁰ irana 6059—75 
blanks, to be furnished by commis- 

BIONG!: §«;⁵¹éÄq A %˙ 2 owes 2ee 6059-14 

conform to “convention blank“. 

Sach evens ö ꝓ ⁊ ee 6059-26 
CODCONUS: 656s00se wens esacesesu< 6059-26 
filing fee ......... e 6059—17 
fraternal society ............. 6059-228 
tax statement 6059-26 
title insurance company........ 6059-202 

application for license to be approved 
by compan gg 6059-45 
requirements F 6059—to 


application for policy, false statement, 


misdemeanoo rer 60 59-57 
part of contract............ TT 6039-31 
application of general laws........ 6059-18 
articles of incorporation— 
amendment8s...... essees oeoo. 68059-85 
fee for filing............ wee 6059-17 
business, to be transacted to be 
s pee ifleſ d. e 6059-29 
capital stock— 
decrease ffn... 6059-12 
inerease oobbß 6059-12 
, ewsce: putes een ewe: 6059-85 
fee for sg 6059-17 


fraternal beneficiary society of.6059-217 
fraud in procuring organization .6059-12 
liability of incorporators, directors, 


Ottos ciant piraan eeen 6059-97 
number of persons required to in- 
n 64565420605 6059-29 
papers to be filed........ ore 6059-21 
preliminary requirements ....... 6059-21 
assessment, life and fire, capital— 
stock not necessary............ 6059-84 


assessment life 
(see, also, 
panies )— 
requirements to do business. . . 6050-186 


insurance companies 
Life Insurance Com- 
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Insurance (Cont'd). 


assets— 
amount required. 6059-22 
consist ob 6059-23 


life insurance companies liable for 
benefit of all policy-holders. . . 6059-93 
mortgage loans not to exceed fifty 


per cent of value 6059-23 
surplus required of domestic com- 
PANICK. ecese sinsias: areas 6059—84 


uncollected premiums on business in 
force not over three months past 
— . 6059-2 


attorney general and prosecuting at- 
torneys to assis eeees 6059-99 
attorney of company to accept service 


1 6059—18 
audit of books of companies may be 
ordered by commissioner....... 6059-73 
automobile insurance to be classified 
Gomes Heme ER E TET . 6059-83 
capital stock required...... TT . 6059-84 
authorized business to be specified in 
rf ease 6059-29 
companies, list of, to be published 
I oe wccccccces 6059—16 
investments N e.. . . . . 6059-23 


awards to injured workmen. See 
Workmen’s Compensation. 


boiler, classified ........ Gale ees 6050-83 
bond of state insurance commissioner 
%%% ͤ——:??:!:!:!:!⸗ eeaeen 6059-83 
agent for unauthorized company 
n 8 9-75 
bonding company. See Fidelity and 
Surety. 
books and accounts to be kept as re- 
quired by eommissioner . 6059—7 
‘“bottomry” defined ...... e. sosoo. 6059-2 
breach of warranty, when not to avoid 
Plle‚e‚ dee etasecws 6059-34 
“broker”— 
consideration er to be M 
/r E E T a 00 
definition P 6059—2 
fees collected must be mentioned in 
FCC oe . 6059-69 
governed by act. e.o qẽ⁊ N. . 6059-20 
license— 
application for. .... essseeee 6059-45 
requirements 2 . E .. 6059-5 
fee...... e ere 6059-17 
required ....... ö . 6059-100 
rebate prohibited .......... . . . 6059-33 
records subject to inspection.. . . 6059-20 
violations of law must be reported 
e DYocecstsi EP eases se i S 
who may bee 6059-100 
burglary insurance, classification of 
% Hee ade. PETERE 6059-83 
business may be exchanged by agents 
„%%% ᷣ T 8 6059-100 
cancellation of policies..........6059-108 


Insurance (Cont’d). 
capital stock— 
advertisements to show actual paid- 
605 


pan . 605922 
amount required ......... ee e 6059-22 
assets of assessment life companies 
E E ee 6059-186 
existin com anies to comply with 
: Ao : T . 6059-79 
fidelity and surety company. 6059-84 (5) 
fire insurance company...... 6059-84 (1) 
impairment of, notice by commis- 

sioner. K aie ees eo 6059-9 
investment to consist of.. 6059-23 
liability insurance company. 6059-84 (6) 
life insurance company...... 6059-84 (3) 
marine insurance company. . . 6059-84 (2) 
minimum amount required to be de- 


Pose! aidha 6059-24 
miscellaneous insurance companies 
e ... . - 6059-84 (7) 
misconduct in sale of........... 6059-42 
title insurance company..... 6059-84 (4) 


casualty insurance (see Liability In- 
surance; also Fidelity and Surety). 


certificate of authority— 
canceled in case of rate war...6059-111 


in case of rebating...... . e . .. 6059-33 
commissioner to be satisfied as to 

condition ...... e 6059—7 
court may review action of commis- 

BODO cesses ise so wtiwwcceces: 6059-8 
deposit of securities before issuing 

to domestic companies........ 6059-24 
fee for issuing...... oe ꝙ . 6059-17 

fraternal certificate ......... 6059220 
foreign fraternal society....... 6059-221 


fraternal beneficiary society. . . 6059-217 


issued after commissioner is ap- 
pointed attorney to accept service 
. e ges 
revocatiolß ob .. . . 0059-8 
cause to be specified..........6059-8 
fraternal, may be...........6009-234 
notice to be given............ 6059-8 
title insurance company, expiration, | 
( A Kowatewes 6059-203 
certified copies, fees to be paid com- 
missionen oe ee 6059-17 
classification of insurance . . 6059-83 
combinations, prohibited.. 6059-32 
“commissioner” define e. 6059-2 
“company” deflned e . . 6659-2 
governed by aceſe t.. 6059-20 
penalty for refusing to furnish in- 
formation . 6059-35 
rebates prohibited ...... er 6059-33 
contributions for political purposes 
prohibited fegen . . ee 6059-38 
“corporation” defined ...........-.6059-2 
counties, title insurance in.......6059-84 


credit insurance, classification of.. 6059-83 
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“insurance solicitor” ....ccceeee -O0D9-2 


“Insurance surveyorùUi) 6059-2 
“insurable interest 6059-2 
“lodge systemfnnꝶ 6059-207 
“net ASSCLE oot ĩðâ sean eas 6059-2 
“net value of policies”..........6059-2 
vnonadmitted company” ......... 6059-2 
“noon” 2263666 6a ö 96 6059-106 
4οver-insuranceee dd 6059—2 
hh... 6059-205 
“profits?” ..... e e 
ręinsurance ““ e . 6059-2 
ere, Se eee 6059-2 
“state insurance commissioner”. ..6059—2 
Ar dero 8 . 6059-2 
“The Insurance Code”.........6059-238 
“unearned premiums” ........... 6059-2 


demoralization of business, commis- 
sioner may cancel certificate. . . 6059-111 


deposits— 
alien companies 6059-22 
held for protection of all policv- 
ataa Ce Ke d. 65 6.0426. sé 8 6059-22 
amount of capital required...... 6059-24 
balance of minimum capital within 
ONE year wcesseccscncsvesees 60059-24 


domestic companies 6059-22 
minimum capital ......eceeeee, 6059-24 
part upon organization......... 6059-24 
record of, to be kept by commis- 
sion and state treasurer...... 6059-24 
etate treasurer to have securities 
% TÄ 6059-24 


title insurance company to be with 
@ee@e „ „ J ðVũ 09198 


Insurance (Cont'd). Insurance (Cont'd). 

daily reports may be inspected by com- deputy commissioner, appointment of 
missionen ꝗ . 6059-101 ))%)%%%CCCͤõͤõͤ xĩ³ aes 6059-6 

decrease of capital...............6059-12 destroyi ing property, gross misde- 

E CCF . . . 6059-59 

definitions (see, also, Marine Insur- directors, definition of...... NA TA 6059-2 
ance)— investments, to make written report 
“adjuster” ...... 6 )J ³·¹¹ A 8 6059-23 
“admitted company” . ... V . . o 60590-2 knowledge of business, presumed to 
“agent” ..essosas 6 % % % 6% 6% „„ „„ „ „6 eee 6059—2 have 6 à FFC 6059-61 
“alien” a o E E 6059—2 misconduct of.... cee cece q 0059-54 
“beneficiary”—fraternal .......6059-211 concur in vote 6059-53 
“bottomry” ...... F 6059—2 making or publishing false reports 
or. ,, pie tie cass . ww ccwecnc 605955 
“commissioner” ) 2 . . 60592 misdemean or 6059-55 
“company” ..... ‚· —*—* ** 6059—2 mutual company, liability of.. . . 6059-10 
“corporation” f R o l a violations, must dissent in writing 
“director” ?:: s.. . q 6059-2 upon minutes or held as coneur- 
“domestic” ........0.5 orike .. 6059-2 JJC 6059-61 
“double insurance“ 260592 disbursements, vouchers to be secured 
“encumbrance ... e y 6059-28 
“foreign” ........ 9 .. -6059-2 | dividends, to be paid from earnings 
“fraternal benefit society 6059-206 eeeeee eeeeeest „ we 6 4 6059-29 
insurance). . . 60591 , 
“insurance adjuster” ...........6059-2 | domestic company— 
“insurance agent . 6059-2 amendment to artieles, proceedings 
“insurance broker. 6059-2 to be approved by commissioner 
“insurance commissioner” ....... G059=2 |  s<sébtes ETETE 6059-12 
“insurance company” ....e.se 6059-2 annual meetings in January or Feb- 
“insurance corporation” .........6059—2 , 65th eee es 6059-63 


business specified in articles, to be 
only kind transacted.........6059-29 


capital stock— 
increase of cc ccccccesccccces 0059—89 


reduction of ...... H ⁊¼ 6059-89 
commissioner may cause audit of 

„ TE . . 6059-7 

certificate may be revoked by. . 6059-8 
defined .....s.sso ees easieereese 6059-2 
deposit of assets required to be. . 6059-22 
examined annually ........... . . . 6059-7 


existing companies * .6059-79 
impairment, notice, etc..........6059-9 


hability of stockholders. E 6059-82 
liquidation of insolvent companies 
% (é eee es ee eae 6059-11 
organization of, papers to be filed 
ee ee ee er ree . . . 6059-21 
policies may be issued in other 
CVP . . 6059-78 
real estate, not to deal in 6059-23 
receivership, to pay salaries of spe- 
cial deputiisesess 6059-11 
requirements as to books and ac- 
CCC 6059-7 
salaries of officers must be author- 
ized by directors............. 6059-27 
surplus assets, to be created... . 6059-84 
“double insurance” defined......... 609-2 


duplication of names, prohibited. .6059-85 

embezzlement, agent, solicitor and 
broker acts in fiduciary capacity 
! DUETE ORERE eee 60596 

evidence, persons not excused from 
testifying ...ccceee coccecees. 6009-60 
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Insurance (Cont'd). 


examinations— 
domestic companies to be annually 
FFF 6059—7 
expenses to be paid by state. . . . 6059-77 


borne by 3 not paying pre- 


CC A 6059-77 
foreign companies, at pleasure of 
commissioner ...cc00 eocceces- 6059-7 
fraternals ...... TEE 2-4, Sate 6059-232 
fraternals, expense to be borne by 
society ....... ws. EEEE T 6059-230 
records of companies, agents, etc., 
may be inspected............ 6059—20 
reserve liability, fire insurance. .6059-91 
life insurance .......-.eeeeee 6059-92 
exchange of business between agents 
permitted sessses acoriesiissi 6059-100 


exemption of certain fraternal so- 
Sete 6059 235 


existing companies— 
May continuaununeee 6059-79 
policy provisions by January 1, 
1912 605 


fraternal benefit society rights re- 


ieh 6059-218 
life and liability insurance may be 

written bp;ßjßßßßßß cecces „6059-79 
recognized ....... sssososoosoo 6059-79 


expenses, limitation of forty per cent 
on mutual fire business.........6059-87 
vouchers to be secured.........6059-28 
false entries in books, misconduct. 6059-55 


fees and licenses— 

agents). e e o. 8059-17 
act for unauthorized company. 6059-17 

% ossosoossosses 6059-17 

certificate of authority, issued.. 
foreign fraternal society..... 6059-221 
fraternal society ...........6059-220 
renewal of ...... ö 6 ꝗ ⁊ 605917 

copying papers, per folio.. . 6059-17 

deposit of title insurance company 


with state treasurer......... 6059-200 
filing articles of incorporation or 
charter 8 E 00636 008 L EE E Sr EE EE SE SE DE „ese „e E) 6059-17 


amendments to 6059-17 
annual statement and report of 
Washington business 6059-17 
miscellaneous papers .........6059-17 
service of process..... c.. . 6059-13 
solicitor is „ Weave amas . . 6059-17 
tax on premium 6059-26 


fidelity and surety insurance 
articles of incorporation, filing. . 6059-85 


bonds, may execute 6059-193 
limitation of, ten per cent of 
capital and ‘surplus EPET 6059-193 
premiums on, may be taxed as 
E!! y s65o5oues 6059-194 
capital required, qualifications. .6059-84 
classification off 6059-83 
contract, failure to discharge. .6059-196 
liability, release from.........6059-195 
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fire insurance companies— 


agents must countersign policies 


V . . . 6059-106 
articles of incorporation. . . 6059-85 
capital requirodlldllldu 6059-84 
class of business permitted..... 6059-84 


Classification of ...............6059-83 
mutual company, qualifications and 


requirements of ............. 6059-86 
over-insurance, insurer liable.. . 6059-103 
!; 8 6059-103 
policies must designate kind of com- 
e ooeeneacee eee: 6059-106 
extension of, not over five years 
PETEGE . Gate . . 6059-103 
riders may be used on. . 6059-106 
reserve liabilittĩ . 6059-91 
risk, limitation 0 ——— 6059-107 
“foreign” defln ed. es 6059-2 


foreign company— 


admission of, requirements. . 6059-21 
fraternalIAl . . . 6059-220 
MATUA 6:25 0c eeu annessa 6059-88 


attorney to accept service, commis- 
sioner to be, file written appoint- 
c oie aparece s-. cece 6059-13 


fraternal beneficiary societies— 
admission of, foreign mS: . 6059-220 


age limit specified. 6 . ꝗ 6059-212 
annual reports 9 . 6059-228 
beneficiaries, specified ........6059-211 
benefits allowed Sg erates 6059-210 
not attachabtee 6059-226 
business, mergers and transfers of 
777% ENEN 6059-219 
capital stock unnecessary....... 6059-84 
certificate of authority of foreign 
DOCIELI serora ceeeeeee suse 6059-221 
to specify the amount of benefits 
5) 6059-213 
commissioner to make public no 
adverse finding ............. 6059-233 
constitution and laws, amendments 
E -oeoo . 6059227 
waiver of provisions. 6059-225 
deflndblWbuoo . b6059-206 
lodge system V 6059-207 
examination by commissioner. .6050—230 
foreign society ...... . eo 6059-232 
exempt from other laws.......6059-209 
certain societies ...... . . . 6059-235 
life insurance laws . . .. 6059-192 
existing W _ retained 
VCC 6059-218 
extended or paid-up insurance, may 
be granted .............0-. . 6059-210 
funds, creation of......... . . 6059-214 
distribution of ...... . o. 6059-216 
investment off 6059-215 
liable, officers or members not per- 
fr atawatawe ds 6059-224 
license, annual ....... EEEE 6059-220 
re vocatiol oo 6059-234 
meetings, place of...........-6059-223 
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membership, qualifications for.6059-212 
noncompliance with law.......6059-230 
Office, location of.......0.+.. 6059-223 
organization . .. . . 6059-217 
polieies, valuation of, annually. 6059-228 
no test of solvency.. . ee . 6059-228 
receiver, application for 6059-231 
commissioner shall be appointed 
6 


F . a 6059-208 
requirements to organize 6059-217 
security of, provisions to secure 

CCC 8 6059-229 

supreme body, meetings of, once in 

Cr! 3 exracees 6059-208 


taxation, funds exempt from. .6059-236 
violations, penalty for........6059-237 


frauds (see Misconduct )— 
false proof of loss............. 6059-58 
statement in making application 
60 


organization of companies..... 
procuring ane e.. 8059-51 
stocks and bonds, issue of... ..6059-52 
violations to be reported by ad- 
r astare onran 6059-113 
general laws, application of......6059-18 


health insurance (see Accident Insur- 
ance)— 


reserve require 6059-94 
impairment— 

capital stock, reduction of......6059-89 

notice and requisition...........6059-9 


mutual company, given to... 
incorporation of companies (see Arti- 
cles of Incorporation). 
increase of capitallll 6095-84 
same . . 6059-12 
industrial insurance (see Workmen's 
Compensation). 
insolvent companies, commissioner to 
liquidatttvre 6059-10 
inspection bureau may be established 
ee ee ee CE ee . 6059-101 
“insurable interest” defined........6059-2 


insurance— 
agent or trustee...... . . . 6059-65 
placed through authorized. . . 6059-36 
applied to insured’s own interest 


eee eer Te eS ae . . . . 0059-64 
classification off 6059-83 
company ö 

business permitted by.. 6059-84 

code tO goverrn 6059-20 

political contributions not al- 

lOWOG cases. prenet atriste 6059-38 
records subject to inspection.6059-20 
déefinëd. sesrrsst orrendi aika . . 6059-1 
joint interest to de shown. 6059-636 
payable to party intended. T 6059-67 


rebate, insurer liable in case of .6059-33 


“Insurance Adjuster” defined. 6059-2 


Insurance (Cont’d). 


“Insurance Agent” defined........ .6059-2 
“Insurance Code” defined........ 6059-238 
“Insurance Commissioner” defined 
LGR E T E anes urea . . . 6059-2 
“Insurance Company” defined...... 6059-2 
„Insurance Corporation” defined. . . . 6059-2 
“Insurance Solicitor’ deflned . 6059-2 
“Insurance Surveyor” defined...... 6059-2 


“Inter Insurers’ — 
foreign company admitted on same 
basis as domestic........... 6059-110 
organization of, qualifications. .6059-86 
policies must designate kind of com- 


pan ͤ 98s 
invest ments 
authorizeſtſsilll sesessooo- 6059-23 
directors, bùyũktrrrrr 6059-23 
directors to make written report of 
eee ww eed oe 65 2 6059-23 
consist of what..... ee ee 6059-23 
prohibited—shal] be disposed of 
within two years............ 6059-23 
securities to be deposited with state 
CFORSUTEP.. 2020 ce ceess sears 6059-23 
stocks of insurance companies pro- 
IDI 06 Gc sosse AAA oases 6059-22 
laws, compilation and printing of. 6059-16 
repealed n - 9 q . 6059-238 
liability of— 
company reinsuring business. . . 6059-81 


directors and incorporators of com- 


pany..... 5 e 6059-97 

mutual company ............. 6059-10 
insurer in case of rebate...... 6059-33 
release from, by bonding companies 

seaun anenee Suse eae 6079-195 
stock holders. 6059-82 
underwriters’’ policies KOET 6059-19 


liability insurance company (see Fidel- 


ity and Surety)— 
articles of incorporation—certificate 


, 6059-85 
capital required, qualifications. . 659-84 
elassifieation oon... 6059-83 
company reinsuring business... .6U59-81 
reserve liability ..........e.e0- 6059-95 
liable for personal] property tax ie T 
licenses— 


agent for unauthorized company 
e Où aaa o 6059-75 


application for C 6059—5 
approved by commissioner... . 6059-45 
condition imposed for.......... 6059-84 


extension of time of expiration. 6059-49 
fee for agents, solicitors and brokers 
CCC 6059-17 
fraternal benefit society of... . 6059-220 
issued to copartners or corporation 


;. K 6059-17 

tax on premiums........ 6059-26 
transferred....... 8 ees 605917 
lien on stock by company. 009-40 
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life insurance companies— 
agency or other special stock pro- 


ieee 6059-180 
articles of incorporation, contents, 

MING aks. Ueeeveees: Soa es . . 6059-85 
assets, held for benefit of policy- 

holders eee eS eee ETETETT 6059-93 


requirements to do business. .6059-186 
assessment companies, amount of as- 

sets required ........... . . . 6059-186 

valuation of polieies......... 6059-186 
“board contracts” prohibited. .6059-180 
capital requirements — qualifications 


CCC . . 6059-84 
classification ob 6059-83 
discrimination between insurants 

Prohibited ssosrisi 20 0as cea 6059-180 


existing companies may continue 


writing liability insurance... . 6059-79 


fraternal excepted ......... . . 6059-192 
fraternal or mutual, capital unneces- 
6I1f; ² ˙à- ² T1 6059-84 
medical examination must be made 
111 im are E areas 6059-182 
policy binding on company..... 6059-185 
application attached to. . . 6059-185 
by whom signed . . ꝗ . 6059-181 


forms must be flled with and ap- 
proved by commissioner. . . 6059-183 


terms of, conditions 6059-184 
requirements—when effective . . 6059-80 
reserve liabilit gg 6059-92 


violation by agent, penalty. . . 6059-191 
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“abandonment—freight Haa = 


tected" Gcctete driveri uni 9-165 
“abandonment—how notice 5 
. ̃ ee 6059—1656 
“abandonment—omission to—does 
not avoid claim”.......... 6059-167 
“abandonment—refusal to accept 
n,, sarsdis 6059-166 
“abandonment, sustainment of” 
V 6059-158 
“abandonment, when defeated” 
c Grades 6059-155 


“abandonment, unqualified” . .6059-153 
“abandonment, when may be” 


RN E E E E e e... o 6059-154 
“actual and constructive loss“ 
F 6059-142 


“actual loss, presumed”. . . . . 6059-145 
“actual total loss“). 6059-143 


“average loss” ù ))). 6059-149 
“concealment affecting risk only” 
CCC 6059-124 
“constructive total loss”..... 6059-144 
“contribution right exercised” 
LE 000 0 ( DE SE EE EE SE SE EE EE ss... o. » 6059-177 
“damages, arrival, loss deter- 
Mined” 664406 serani . . . 6059-174 


“deviation from course“. . . 6059-137 
“deviation improper” .......6059-139 
“deviation proper” ......... 6059-138 © 
“expenses, insurer liable”... . 6059-175 


“freight” e*@ee0eee @eeeees ee . 6059-116 
“freight expected” .........6009-117 


company, penalty ...........6009-191 


limitation of riskaͤas . 6059-107 — average, insurer liable” 


liquidation of insurance companies, »»„„„ — 6059-176 
commissioner to act. 6059-11 “information communicated” .6059-121 
“Lloyds” authorized to transact busi- “insurable interest in profits” 


DOGG EE . ET 6059-4. o 6059-119 

organization of, requirements. . . 6059-86 “insurable interest in ship”. . 6059-114 

policies, must designate kind of com- “insurable interest of charterer” 
panN＋ll·WcW'-'·· eeceee 6059-106 fo % „4% 6059-120 
name and address of underwriter 


printed on ........ — lf 6059-150 
lodge system, defined............ 6059-207 “insurance, cargo voyage broken” 
loss, false statement in proof of. . 6059-577 ~...... oo Coe... 6059-146 

“insured may abandon”..... 6059-152 
marine insurance— , “insurer entitled to payment” 
articles of incorporation—contents, =| dd cece cue ce eecees 6059-148 
filing 2 2 6 „ 6 „ „6 „ „ „% „ 6 6 „ „ „6 „ 6059-85 interest in expected freight” 
capital required, qualifications. .6059-84 z le cece eee 6059-118 
classification of. eeoseee ee % „ 6 „ „ , 6059-83 “Interest reduced by bottomry” 
definitions— / (%% ò 6059-115 


“abandonment”... .... .....6059-151 “intentional falsity, effect”. .6059-125 


“abandonment—acceptance con- “material information” .....6059-122 
((( ( 6059-163 “neutral papers “““. . . 6059-134 
e handonment— acceptance irrevo- “notice of abandonment”... 6059-157 
rhef. Saenneees 6059-164 “open policy, estimating loss“ 
n bandonment— acceptance NOU / ͤ waa . . 6059-173 
necesss gg 8 6059-162 “partial loss, liability” eer 6059-169 
“abandonment—agent’s acts are “partial loss of ship, insurer’s lia- 
at risk of insurer’........ 6059-161 DINIY oceteveue, Gaedaades 6059-178 


“abandonment—effect of” ...6059-159 
“abandonment—forma] waiver” 
@#eee#2ee?s¢é@ ( E EE EE EE SE 0 sss.. 6059-160 
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INDEX—VOL. III. oT j 


[References are to Sections.} 


Insurance (Cont'd). 


“proper deviation exonerates” 
err ee 8 6059-140 
“presumption of knowledge of 
LOSS” ccs „( ( ( ( ( Sree os 059-123 
“representation of expectation” 
0 .. . 6059-126 
“reshipment cost) 6059-147 
4% ,orthinesss ))). 6059-128 
“seaworthiness as to insurance on 
cargo. 6059-133 
“seaworthiness, compliance with” 
Ditties Guseenea: Geee eae 6059-129 
“seaworthiness, degrees, stages, 
voyage). 6059-131 
“seaworthiness, required constit- 
uents „ 6059-130 


“total, partial loss 6059-141 
“onseaworthiness during voyage” 
%% ͤ !ũ . 08 059-132 
“valuation in policy, when con- 
elusiveꝶ “ “. . 6059-168 
“valuation of profits”......-. 6059-172 
“valued policy apportionment” 
C 6059—171 
“voyage, insured determined” 
eG. Seen we eeeen 6059-135 
medical examinations must be made 
E E EET se seee oe. 6059-182 
meetings to be annual and held in 
January or Februar.. 


misconduct (see Frauds)— 
of officers at corporate aa 


motor vehicle— 
capital stock required.........- 
defined .... 


mutual insurance companies— 
amount of insurance to be sub- 


scribed .........- 3 6059-86 
by-laws must limit expenses, etc. 
f eieen BOL eeeeews 6059-87 
cancellation of policy not to extin- 
guish liability ... -.6059-108 
classify risks and return dividends 
. GEASS aR . . 6059-86 
directors’ liabilĩᷓ 6059-10 
exempt from state requirements 
suave nee eeeeeceee 6059-84 
foreign or alien company, require- 
aad een ariane Sauces 6059-86 
impairment, notice to be given. 6059-10 
issue nonassessable policies..... 6059-86 
policies, must designate kind of 
Company cosse corer cere 6059-106 
state liability of members.. .6059-106 
profits of, defined..... e 6059-2 
qualifications ....... essesseee- 6059-86 
special regulations to be made part 
of contraet 6059-106 
name of company to appear on policy 
. re i 6059-19 


Insurance (Cont'd). 


% Aen ee eese 5986 
“net assets” defined. . . . 6050-2 
“net values of polieies .. 6059-2 
“noon” define 6059-106 


“nonadmitted company,” defined. ..6059-2 
notes, taken for premiums, not dis- 
posed ow ii 6059-190 


organization of company (see Articles 
of Incorporation) 


fraternal benefit society. 6059-217 

frauds in issue of stocks or bonds 
% ᷣ ee ee eee 6059-52 
organizatiocnn 6059-50 
procuring organization ....... 6059-51 


preliminary requirements, papers to 


be file. 6059-21 
title insurance company....... 6059-197 
“over-insurance,” agent effecting, 
liable ..... er re 6059-105 
defined ......sseseso evcoeecees 6059-2 
insurer liable ....... 6059-104, 6059-105 
insured liable . . . -6059-105 
unlawful to make 6059-103 
“owner” defined .........+-+.-0-- 6059-205 
payment of dividends, from earnings 
only ....... . 6059-30 
penalties— 
advertising unauthorized figures 
rr ‚ 6 ꝙ 9 ꝓ ꝓ q . 60592 
agent, failing to place business in 
solvent company ..........-.. 6059-76 
unauthorized company failing to 
compl777 ceees EE 


agreements and combinations. . . 6050-32 
consideration for insurance, not re- 


porting exact ........ ET 6059-72 
destroying property insured..... 6059-59 
embezzlement by agent.........6059-46 
false proof of loss.............. 6059-58 

statement in application for in- 

surance...... PEE cea 6059-57 
fraud in issue of stocks or bonds 

J AE ou wove 6059-52 

organization of company..... 6059-50 

procurinn g. 6059-51 
— 3j ² ET 6059-102 
information, refusing to give.. . 6059-35 
misconduct at corporate elections 

directors. . v . 6059—53 

offi cerr s. 6059-54 

officers and employed........ 6059-55 
over-insurance, agent effecting, 

able. er 6059-105 

insured liable 

insurer liableeeeekekk 
politieal contributions, giving or 

taking. 605 
policy, charging fe 6059-71 

refusing to exhibit........... 6059-68 
publishing unauthorized statements 

C 6059—42 
rebating......ee sssesecs osocoe 605933 
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reinsuring in unadmitted alien com- 


„ aeienisi 6059-98 
title insurance company, noncompli- 
ande . . . 6059-201 
violation of fraternal laws..... 6059-237 
life insurance company......6059-191 
agent ob 6059-191 
provisions in regard to rating 
bureau ‘ . 6059-74 
place of business to be shown on ad- 
vertisemetitl 6059-43 
plate glass insurance, classification 
OL 6059-83 
policies— 
accident and health, filed and ap- 
Poe. ĩð ᷣ . 6059187 
prohibitions regarding ......6059-188 
provisions required ......... 6059-187 
action in court not restricted... . 6059-30 


amount payable, — if rebate 


PIVON cases . . . 6059-33 
application for, part of contraet 
FT er 6059-31 


applied to insured's own interest. 6059-64 
authorized agents, must be placed 


through ....esessesosssseseo. 6059-36 
blanket, excepted from certain pro- 
visions ee e.. . 0009-189 
cancellation of, notice . 6059-108 
company to be designated ere 6059-106 
construed according to terms... . 6059-31 
face, to be paid 6059-105% 
true value of.......... os ne oe 
fee forbidden .......... . . 6059-69 
reported as premiums ...... . . 6059-69 
fire—must be eountersigned by 
rc ose Sees eweaese 6059-106 
issued for period not longer than 
five years 6059-105 
forms, filed with commissioner. .6059—183 
issued to agent or trustee....... 6059-65 
in other states according to laws 
erer citati 6059-78 
inspection by commissioner. . . . . 6059-68 
joint interest to be shown...... 6059—66 
life, application, attached if part of 
Sontrgeee .. . . 6059-185 
binding on eompanß y. . 6059-185 
contract and agreement.. . 6059-180 
signed to whom Swe es 6059-181 
terms of, conditions......... 6059-184 
name of company, must bear... .6059-19 


notes taken for premiums not dis- 


e 6059-190 
payable to party intended to be 

INGUEOG: terrones iranianas aes 6059-67 
premium, charged on face, state 

Konnte 6059-109 
provisions voided ...........6. 6059-30 
requirements, when effective... . 6059-80 
return premiums .......... . . . 6059-108 
riders may be use ccd 6059-106 
standard forrmndzmneeeee 6059-106 
sued on, where cause of action 
ie oe ee 6059-13 5% 
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unauthorized company, issued 
through agent ............... 6059-75 
underwriters’ may be issued... . 6059-19 
valuation of fraternal..... . 6059-228 
Warranty not to avoid unless de- 
opti e 6059-34 
premiums, agent for unauthorized 
company to pay tax on......... 6059-75 
bonds on, may be taxed as costs 
/ Ga, eereewa as 6059-194 
consideration charged to be re- 
portddgdd rer . 6059-70 
fees to be reported............. 6059-69 
notes not to be disposed of until 
licy delivered ............ 6059-190 
policy, fire must be stated on face 
PCC 6059-100 
return upon cancellation of. .6059-108 
process— 
service upon agent .......... 6059-1315 
fraternal —ã—22ä4 6059-220 
/// A nweeeseen 6059—13 
unauthorized company, agent for, to 
forward summons ........... 6059-75 


served on, where agent resides. 6059-75 
prosecuting attorneys and attorney 


general to assist .............. 6059-98 
property, destroying insured, gross 

misdemean oer . . . . 6059-59 
“profits” defined q 6059-2 
proof of loss, false statement 6059-57 
publishing unauthorized statements 

prohibited .....ccccccceseccacs 6059-32 
rates, agreements for controlling 

prohibited ...........ccc cence. 6059-32 
rate war, certificates and licenses may 

be revoked ..... e .. ..6059-111 
rating bureau— 


business is public service in char- 


ACTO 6 si seeks 6059-74 
examine, stamp or pass daily re- 
ports for companies.......... 6059-74 
rates and information to be fur- 
nished by ......... 23 * . 6059-74 
records, keep complete 6059-74 
service shall be available upon ap- 
Piesties 6059-74 
subject to inspection of commis- 
Nee 6059-74 
rate schedules, must pe filed with com- 
Wisseoneññĩ; 6059-73 
rebates, insured party not to receive 
special advantages ............ 6059-33 
life insurance companies enters 
ETE eseosssesooseooeo 6059180 
prohibited ...ssssosossoceeese, 6059-33 
receiver, commissioner to be appointed 
/ re E 6059-12 
reciprocal requirements and obliga- 
C7717. ri oo ooo. . 6059—47 
reduction of capital stock.........6059-89 
refusal to render statement 6059-26 
reinsurance— 


companies to be approved by com- 
missionenr 6059-81 
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reinsuring to acknowledge liabil- 
17 ( 989 


defln ell. 3 6059-2 
unauthorized alien companies, not 
permitted in ‚ 6 ses + 6059—98 
repeal of JAWB. occ cece 6059-238 
reserve 
liability of accident er . 6059-95 ` 
fire companies 6059-91 
health companies . 6059-94 
liability companies 6059-95 
life companies e 6059-91 
valuation not to affect prior policies 
C 6059—96 
responsibility for deposit ‘i securities 
with statte.. 6059-25 
return premium... . . 6059—108 
revocation of certificate of authority 
charges to be specified senna TONNAY 6059-8 
court may review action......... 6059-8 
notice to be given.............. . 6059-8 
risk, limitation of....... s... o.. 6009-107 
salaries of officers must be authorized 
by directors .......cesevesecce: 6059-27 
echedules. See Rating Schedules. 
service of process ...... . 6059—13 


on fraternal company. 
securities, deposit with state treas- 


Urer wc cccccccccccscccecescces 6059-23 
“solicitors” — 
application for license, require- 
Monts 624405 kspocss imitatie 6059—46 


consideration charged, to report. 6059-70 
defined 6059-2 
false statement made in application 

605 


fee not mentioned in policy, not to 


Collect: s«sn6ss2s0eu00 es e 6059—60 
fiduciary capacity, to act in 6059—17 
license fte 6059-17 


violation of law, must report... . 6059-62 
sprinkler insurance, classification — 
059-83 


stamping bureau may be able 


/ E wee Ss 059-101 
standard form, fire insurance policy 
“state insurance commissioner’ — 

agents’ licenses, record of. . 6059-44 

transfer oůů El 6059-17 
annual statement, to furnish blanks 

dt) ere 6059—14 
articles, amending, to approve pro- 

ceedings iin 6059-12 
assets, nonadmitted, extend time for 

disposal onen 6059-23 
attorney to accept service, to be 

appointed ....esessseseseeees 6059-13 
attorney general and prosecuting 

attorney to assist............ 6059-99 
8 report, contents and chin 


ing errr ee 6059-16 
bond, to be given ‘ib eaeee eee ww 0009-9 
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certificate of authority, not to issue 
to domestic company, till secur- 
ities are made 6059-24 


may cancel in rate war 6059-111 
may suspend, of title insurance 
companaa 6059-203 
certificate of fraternal company, 
may revoke .......ceee eens 6059-234 
‘certificate, revocation of, authority 
%%%%õö; E ee ee . . . - 6059-8 
court may review action 60598 


notice of, to specify charge... . 6059-8 
ten days’ notice to be given. .6059-8 
companies, alien, to file statement 
annual . 6059-22 
authorized to make list of... .6059-16 
authorization of, preliminary re- 


uirementS .....cccceceee . . 6059-21 
colleet expense of examination 
from EEEE 6059-77 
examined by ........-.- e. q:⁊ : 6059-7 
foreign, may examine....... 6059-7 


impairment of, to give notice. .6059-9 
liquidation of, to be appointed 
6 


receiver cer nnr 059-11 
may audit books by expert ac- 
eountannKKkdtdb . 6059-7 
mutual, impairment of, notice 
given o . 6059-10 
refusing to render statement, 
action 2... v. 6059-29 
unauthorized, approve bond of 
agents C0 6059-79 
require report from agent. .6059-75 
defined .....csccccacccccssecces 6059-2 
deposits, additional required from 
domestic . . 6059-24 
keep record oft . 6009-24 
deputy to be nn ere . . 6059-6 
ele ctiee s. 6059-3 
enforce all laws e . . 6009-7 
examinations, allowed expenses in 
makin Rg 6059-77 
fees and licenses collected to be paid 
to state e 6059—17 
collect for service of process. .6059-13 
paid, to be general..... riety 6059-17 
fraternal, foreign, may examine 
„%%% -. ee eT 6059-232 
appointed attorney to accept ser- 
ieee ꝗ 6659222 
fraternal societies, appoint receiver 
off E E c. oeeo 6059-230 
information, to be given 6059-35 
inspection and stamping bureau, 
may establillil bg. 6059-101 
interest, to have none in insurance 
COMPANY j 6059-6 
laws and blanks to be compiled and 
printee2LL2ss 6059-16 
licenses, agents’, may withhold or 
revoke ff ee 60595 


revocation of, for political con- 
tributions ......ecceee ees 6059-32 
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Insurance (Cont'd). 


title insurance company of, may 


FOVOKO@: ccscrnerdena we waweet 6059-199 
Office, create. . 6059-3 
employees . o . 6059-6 
office, oath of. er . . . 6059-5 
state capitol to be 60595 
CORI OE cscoserosscsrcsua RA 6059-4 
policies, accident and health, to ap- 
Pro» N 6059-187 


forms must be approved by. .6059-183 
held by individuals, to inspect 6059-68 
premium taxes, collection of... . 6059-26 
rating schedules must be filed with 
e Save oem . . 6059-72 
receiverships, may appoint special 
deputiieseses 2 . . .6059-11 
records, copy as evidenee . 6059-15 
inspect of, companies, agents, 
i 8 6059-20 
keep, of service of process... . 6059-13 
proceedings ob 6059-15 
reinsurance, contracts 
ald 6059-81 
salary cacaedeesas cox e 
subpoena, witness es 6059—7 
unauthorized companies, to inspect 
records of agents for......... 6059-75 
violations, reporting of, not to make 
public names of informers... . 6059-62 


statements for application for license 


C eseese . . 605945 
publishing figures not authorized 
prohibiteesſili ꝶV . 6059-41 


state treasurer— 
deposits, to keep record of......6059-24 


FECOIVE 2... cecncwuees cece. 6059-24 

state responsible for......... 6059-25 
title insurance companies, receive 

OF E 6 ꝗ—ꝗũ—ä— . . 6059198 

relating to . 6059-199 
steam boiler insurance, classification 

OF E E ³Ä A ³˙ A T E ss aes 6059-83 


stock companies, capital required.. 6059-84 


stock (see Capital Stock)— 
lien by comp ang 6059-40 
stockholders’ liability.............6059-82 


surety insurance. See Fidelity Insur- 
ance. 


surplus liens, agents authorized. . . 6059-75 


“surveyor” defined. ꝝ . . 6059-2 
governed by act .......... ee . 6059-20 
records subject to inspection... . 6059-20 


tax— 
insurance liable for . 9223-1 


tax on premium 
agent for unauthorized company to 


pax ‚( —*—2„ͤͤ . V . 6059-75 
due, when ö 6 6059-26 
VVV e 6059-26 
statement to be filed...... .. . o . 6059—26 


taxation of fraternal societies. .. . 6059-236 
title insurance companies... 6059-204 
team and vehicle, classified... .. 6059-83 


Insurance (Cont'd). 


title insurance— 
annual statement, contents, filing 


ee eee 6059-202 
articles of incorporation, contents, 
filing .......... r . . . . 605985 


capital required, qualification. . . 6059-84 
eertifleate of authority, expiration, 
rene wal 6569322 . . 6059-203 
Classification of............ . . . . 6059-85 
counties in which business may be 
done .......... RR 6059-84 


ff ee ee eee .. 6059-199 
formation of, requirements. ... 6059-197 
funds to be invested in authorized 
. . 6059-23 
ank stock 


eee ..6059-198 
special deposit...... 6059-198 
guarantee fund, impairment of, 
made good .........ccceceee 6059-199 
deposit with state treasurer. .6059-197 
investment off 6059-198 
license, commissioner may revoke 
DRaa 39 w . . 6059-199 
pay fee for deposit with state treas- 
ULOT a6 isin dincaewaresewa ties 6059-200 
penalty for noncompliance with 
i!... 6059-201 
tract index, must own and maintain 
o sue se e e e ³. 6059-197 


vent company gg 6059-75 
license for ....... —V— . . 6059-75 

not to act unless given 6059—44 
policies to bear indorsement of 

ETTE E ꝶ—＋õ7 2 ⁵ . . 605975 
records, keep full. . . . . 6059-75 


tax on premiums, to pay. 605975 
refusing to, enforcement... 605975 
reinsurance not permitted in alien 
company ........... oseo . . 6059-98 
service of process on agent. . . 6059-75 
trust companies, not subject to laws 
f ee eee re 3349-1 (19) 
unauthorized statements, prohibited 


underwriters’ policies, must bear name 


violations (see Penalties) — 


reported, to be......... s. oeoo. 6059-62 
adjusters, to be by.......... 6059-113 
testifying, persons not excused from 
TITT Ce eee eer cece 6059-60 
vouchers for expenditures, company 
must require 6059-28 


warranty, not to avoid policy unless 
decepti isse 6059-34 
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Interest. 


cities— 
local assessments, rate on 7892-24 
certificates of delinquency, rate 
7892-36 


9 improvements, un. ra te 
CCC 78927 
land “office deposits, how fixed.. eee. 0071-1 
public— 
bonds, rate on ....... . ꝗ⁊:: . . 8212—46 


warrants, rate oon 8212-34 


schools 
bonds, tax to pay ...... vésieeaeous SOLU 
insurance fund to draw. 4426-3 
sinking funds of, to draw..........4615 


waterways— 
bonds to aid United States, rate 
E;ͤö· tee es e 
assessments, rate on. 6 . . 8212-39 


Interstate Commerce. 
application of workmen’s compensa- 
tion, relative 6604-18 
Publie Service Commission, may seek 
change of rates 86 
rates on, schedule to be filed 
Public Service Commission 


Intoxicating Liquors. 
minors admitted to places of, pen- 


alty @®eoeeese? se e*s@seeeensseeteeeoeseeeeseenseees 2446 
using, penalttetehyhyhhhh . e . . 2445 
Irrigation. 


agricultural development districts 
may be established (see Agricul- 


ture; Development Districts) . . . 3139-50 
eities 
acquirement of waters for 8010-1 
may issue bonds for 8010-2 
local assessments for TETT 8010-3 
pipe-lines of flumes may be built 
p ov etes se eno 8010-7 
rental on, fixed by council....... 8010-5 
sale of water by.......... Ereni 8010-6 
districts— 
act, construction of ............6488-1 
actions, eminent domain proceed- 
Kae. dunstteeste sete ³ 
assessment-roll, county commission- 
ers to prepare when....... ose 6437 
annual levy off. 46433 
bond interest fund............-. 6437 
bonds, interest 6432 
publishing of list ............6440 
district may foreclose........ . .. 6442 
expenses of district, levy for 6452 
foreclosure sales, redemption..... 6444 
interest in land, delinquent owner- 
Siꝝꝝ!.“q̃ :! e 6426 
lien on pr opere EEEE 6438 
tie . ded ees ꝗ⁊q: —e; . 6439 
penalty for deliiquen ey 6441 
sale of property to enforce.. 6441 
bonds— 
backing ob (6432 


Irrigation (Cont'd). 


how sold ....... % 
interest payments assessments 
CY ͤ ͤͤ ͤ anes ——. . 6432 
construction, engineer to supervise .6450 
contracts, how let 6450 


county treasurer ex-officio district 
treasurer % ee rere |, F | 


directora— 
ei,, oeiwdsower ce 6419 
elections of ......... ee 
power and duties of.............6426 
quorum ...... i508 eee 
terms of offi c cee 


elections— 
annual, time of holding.......... 6419 
Canvass ob 26425 
notice ob . . . 6417 
returns, canvass of ............. 6418 
voting precincts to be created... .6418 
eminent domain— 
wer granted to. . 6427 
r 6466 
—— of distriet, how paid 
lands— 
released from, refund to. 6488 
subject to irrigation must be in- 
Gudges s . 6426 
leasehold, etc., assessment of 


liens for assessments to attach, 
„ tant eoeseeiaias: 6426 
management of, board of diree tors. 6419 
petitions— 
ing eee oo. 84]7 
hearings on, noticees 6417 
public lands, water to be leased antil 
r 


redemption of property sold for de- 


linquent assessments 6444 
repeal, exception .. 6488-1 
secretary— 

DONG Of s.0cgetinteen taesce eee eas 6419 

county treasurer to perform 

duties, when ....... ee re 6437 
state lands, assessment of..........6426 
taxation— 

assessment-roll, how prepared... .6433 


deeds to be issued when......... 6444 
district to pay costs of collection .6439 
foreclosure of, district may pur- 
chase e ee 
sales, record oh e» . 6443 
redemption, property sold for. 6444 


treasurer— 
county treasurer to act as secre- 


tary, Wheenn we. 6437 

ies r,, 6451 
United States, contrect with, author- 

ICO, cumeccuss E E E EE weaens 6427 
voters, qualifications of............ 6418 
water— 

apportioned ratablv ..... 68 


gold to actual owners.. 466426 
use of, publica. 6427 
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Irrigation (Cont'd). 

drainage system, providing, assess- 
ments for (see Drainage Improve- 
ment Distriets ) 4226-27 

regulating. rates in (see Public Ser- 
vice) 8626—54 

water districts, not to establish sys- 
tems of (see Water Districts)... . 5910-8 

Wenatchee watershed reserve ereated 


Works authorized in rivers. e 


Jacks. See Stallions and Jacks... .3165-1 
liens for service oo 3163 
registry of, Department of Agricul- 

ture to handle P 3000-6 
Joint Stock Companies. 
regulation of (see Publie Service) .. 8626-1 


Judges. See Courts. 
minor courts, restrictions on language 
. .2696—1 


superior 


additional ....... 8 2 . . 9050-1 

nomination oßßßßß . 4842 

prejudice of, how shown...... oe. . 209-2 
supreme— 

nomination of ..... cece 2 4842 

number to ele ett 9043 

time of taking office......... . . 9043-1 


Judgments. See, also, Actions. 
abandonment, support of ane re- 


quireſddg N 22. . . 8733-2 
assignation houses . 946—1 
garnishments, how entered . . 1834 
workmen’s compensation 

compromise entered, When . 6604-3 


state subrogated to rights of. 6604-3 


Jurisdiction. See, also, Action. 
eminent domain proceedings by cities.7770 


juvenile court has exclusive, over 
children sei es0sin sandes wet ouess 1987-12 
Jurors. See, also, Courts (Juries). 
custody of, during trial............2-- 94-8 
exemptions s FC 94-2 
qualification oll N 94—1 
Justice Courts. N 
garnishments, writs of, may issue 1823 
inquests held by......... eee. » . . 4030-1 
language to be temper ate... 2696-1 
minors brought before, to be trans- 
ferred to Juvenile court ATT 9 . 1987-12 
number of in ei tis 6533-1 
Officers, salar ies 6533-3 
Jute. See, also, Grain Sacks. 
agents appointed to buy...... . . . . 8559-3 
board of control to purchase 8559-1 
fabrics, how sold ((dt. . . 8559-2 
how purchased ......esssessososeoo 8559-3 


sacks, price, how fixed.......ses e.. . 8559—44 


Juvenile Courts. 


act— 
all minors under eighteen subject 
1987-1 


to ee @eeceseeseeese77eaeeeese~t 88 O O 6 @ 


Juvenile Courts (Cont'd). 


liberal construction required... . 1987-14 
actions before, how commenced... . 1987-5 
age limit of commitment 1987-10 
associations, children may be awarded 

eee 8 . > :. 1987-9 
board of visitation— 

appointmennt᷑t . . . . 1987-18 

duties, to visit institutions for chil- 

dren ....... reer ee ere a 1987-18 

OXPCNSES OF s wees ew acess 1987-18 
ehild— 

awarded to individual or association 

% ⁵Ä— aos . e . o 4987-9 

parent compelled to support...... 1987-8 


children to be kept separate from 
adult convicts 6 % e008 „„ „% © © eee 1987-11 


commitments— 
limitation ob . . . . 1987-10 
made to citizen or institution. . . . 1987-8 
revocation off . 1987-8 
1 failure to produce child. 1987-8 


convictions not to be entered against 
%% ET TE E T ETT 1987-10 
county to pay expenses, when...... 1987-8 
criminal ew child may be tried 
ON? scars srs %⅛².- we ee ie areas . 1987-13 
custodian to give bond, when......1987-17 


custody of child may be revoked. . 1987-8 
delinquency, contributing to, penalty 


CC —ĩ . e o 1987—17 
“delinquent child” defined.......... 1987-1 
delinquent children wards of the 

Mate . . e 1987-1 
detention rooms to be provided. ...1987-13 
establishment oe 1987-2 
families, children awarded to...... 1987-9 
fees not required in proceedings be- 

LOO oeer EEEE wear vee ueeks 1987-16 


further proceedings may be had at 


any time 7 1987—10 
hearings— 

notice of, how given 1987-6 

Fl! 1987-10 
jail sentences not to be given..... 1987-11 


judgments of conviction not to be en- 
%%% TTT 1987-10 
jurisdiction of court continues after 


award or commitment ........... 1987-9 
justice court cases transferred to 

juvenile court ...... ccc ceeee 1987-12 
“Juvenile court sessions“““““ . 1987-2 
“juvenile record” to be kept....... 1987-2 
minors, control h[hklÿ ... 1987-1 
mothers’ pensions to be fixed by (see 

Mothers’ Pensions ))) 838 
orders may be changed at any time 

2 2 5 „ 2 „ „ 0 0 j ͤĩ ĩðVL0 eee ©!) cow By: 
parents— 

compelled to support child.......1987-8 

preference in control of children. 1987-14 
penalties— 


contributing to delinquency of 
ehild EEE PEE Ses Cewene i y E U i 
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Juvenile Courts (Cont’d). 


suspended, bond required.......1987—17 
petitions to court to take charge of 


G ³ ⸗ AA 
probation officers— 
appointment off 1987-3 
expenses ooaouſoſůuʒͤöoo h 1987-4 
investigation of family history of 
CRUG: ²˙¹mͤ . e e . 1987-3 
powers ok . . . . 1987-3 
report to be private.. —*v . 1987-10 
process, how served...... eee eases 1987-7 
records may be destroyed......... 1987-10 
State School for Girls established (see 
State School for Girls) .......... 4386-1 
State Training School, discharge there- 
from ....... ö . . 9863 
summons, publication err P 1987-7 
superior courts to bee. 1987-2 
truants, juvenile courts to handle. . 1987-1 
Kalama River. 
fishing regulations on. . 5187 
Kindergartens. 
free, may be established (see Schools) 4738 
King County. 


nine Judges foũo rr 9050-1 


Klickitat County. 
judicial district with Cowlitz 
Skamania O O EE SE SE SE SE E E E O E E O @ 


and 
. 9050-1 


Labor. See, also, Employer and Em- 
ployee; Workmen’s Compensation. 
accommodations for employees. . . . 8626-36 
chainmen, axmen, etc., wages of.. . . . 0632 
drainage system construction by lay 
labor (see Drainage Improvement 


Districts) sessericasnos oes — . 4226-22 
females, hours of labor of.......... 6580a 
BOGS 10F acscd seer a E ET 6587a 
highways constructed by..... . e es. 869-1 


injuries to workmen— 
awards (see Industrial Insurance).6604-5 


special rates to employee. See Pub- 
lic Service. 
gas, etc., companies...... . . .: 8626-29 
railroads ......- e 068 00d 8626-18 


Labor Commissioner, State. 

Inspection of bakeries transferred to 
department of agriculture ....... 30 

member Industrial Welfare Commis- 
sion. eee ee 

Lake River. 

fishing in, relating to (see Game). 539554 

Lake Washington. 

land commissioner to plat shore lands 
Ce ͤ ĩ ͤ A ee re eer . . 8173-2 

lowering waters of, disposition of 


lands un covered 8173-1 
ship canal, validating bonds issued 
for EI E E « 1 UU 


Lake Washington (Cont’d). 


shore lands— 
owner takes to lowered mark... .8173-1 
reserved for park purposes......8173-l 
vest in waterway district........8173-2 


Land Commissioner. See Commis- 
sioner of Public Lands. 


Land Development. 

agricultural development districts (see 
Agriculture, Development Districts) 

eeu e 09 


Landlord and Tenant. 

notice to tenant to quit, how served.. 

Law. 

Remington & aan s Code, official, 
to 191 7iIi; T esos 152-1 


812 


/ E 152-3 
Lazy Husband Act (see, also, Domestic 

Relations . 0933-1 
Lewdness, 


places of, abated (see Assignation 


Houses 9461 
Lewis County. | 
judicial district ......cccccccccces 9050-1 


Southwest Washington Fair trans- 


ferrod 00 eee 
Lewis River. 
fishing regulations ouwuw .. 5187 
Liability Insurance. 
defined (see Insurance)........... 6059-83 
provisions affecting (see Insurance) 
C 6059-84 
Libel. 
financial institution, false statement 
bort. 4% 8 . . . 2432-1 
Libraries. | 
cities of third class may establish... . 7685 
exempt from taxation 9093 
tax may be voted for......... KEES 6971 


townships may establish ......... . 93391 
Licenses. 


aliens, to carry flrearm em 4517-1 
attorneys, to practice (see Attorneys). 123 
cities of third class may impose...... 768 
game (see Game) .......... . . . 0890-35 


insurance (see Insurance) — 
agents, etc., foo. 
application fo“lſl&ͤ 6059-49 
conditions Of ..........secceees 6059—34 
fraternal benefit society... ... 6059-229 
transfer of licen8se.........ese. 6059-17 

milk, sale of, in cities of first elass. . 2512 

savings and loan association fees, how 


BXOG E E E 3601-18 
scales for grain and hay, terminal 
warehouses es . . ꝗ 5980-29 
stallions and jacks, registry, form 
CCC . .. 3165— 
teachers (see Education) . 46-44 
townships may require of certain 
businesses eer ee 9339% 
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Licenses (Cont’d). 
trading stamps, fee for 7069-2 


warehouse, to receive grain and 
hay „%%% ᷣ . E 


Liens. 
assessments for filling low lands. . . . 7897-8 
materialman to give notice of goods 
furnished within five days. . q . I133 
stallion serviese . 24163 
tax. See Taxation. 
on personalty, how satisfied......9222—1 


Life Insurance. 
defined (see Insurance) 6 ooo. 6059-83 


rules relating to wiring for (see Elec- 
trical Construction) ............4976-1 
Limitations, 
actions continued, When . 6604-28 
on special assessments. 7892-—P41 
Little Spokane. 
fishing regulations on. 
Littlo White Salmon. 
fishing regulations onnnnnn 187 


5187 


Livestock. 
division of, created (see Agriculture; 
Department of Agriculture) ..... 3000-5 
running at large, limiting (see Ani- 
(/ ² AAA — . 3172-1 
shipment of, preference right in 1 
Publie Service) r sere 8626-24 
“Lloyds.” 
W relating to (see Insurance) 
pate ran e ee ee eee 
Loan Societies. 
formation authorized (see Savings and 
Loan Associations) 3601-1 
Local Improvements. See, also, As- 
sessments. 


agricultural development districts (see 
Agriculture, Development Districts) 


f ee ee 3139-1 
arterial streets, limit of assessments 
%% Weleda he enaa oe ee 0806-3 
bridges may be built by...... 3 7579 
cities, local improvements (see Cities, 
Local Improvements)... .. ..... 7892-1 
cities may establish for certain pur- 
POSES arera ͤ ³˙ A secures 7892-6 
eities, water for irrigation, authorized 
o e eee 
diking districts— 
assess all lands benefited.......... 4107 
consolidation o.. . 4136-5 
drainage distrietttnn zzz ͥ 4138 


enlargement off. 4181-1 
drainage systems authorized by (see 


Drainage Improvement Districts) 
VV —— . . . 4226-0 
filling low lands by cities...... . . . . 7897-1 
irrigation distriets may be formed 
(see Irrigation Distriet ) 6417 
liens, assessments for, are in eities 
d Wawecee asad 7892-20 


Rem. Wash. Code, Vol. III—69 


1089 


Local Improvements (Cont’d). 


commercial waterway assessments 
// osseo 0 2l2=99 
assessments for public waterways 
og ee ee ee er ee ere . . . 8212-39 
permanent highway built by. . 5879-10 
port districts, to create 8165— 
viaducts in cities of first class, built 
% NE E Gescuceweeeus 7579 
water systeme established by (see 
Water Distriets ) 9510-1 


waterways created byyůꝰ ere 81928 
public waterways, built by. 8212-25 


Lodges. 
fraud in relation to 2696 


Logged-off Lands. 


bull thistles may grow on 3039 
department of oe to survey 
30 


development districts to be created 
(see Agriculture, Development Dis- 


ö cukiernie Jokera 3139-1 
examined for further uses 5277-5 
noxious weeds need not be destroyed 

. a meetin AA aaa 0A 
refores ting . 5277-1 
Logs and Lo 


gging. 
booms, tide lands leased for 6776 


fire protection— 
arrests, who may make........5277-19 
board of audit accounts.. 


board to have general control... .5277-2 
campfires, leaving, penalty...... 5277-11 
county to pay one-third...... — . 5277-5 
donkey engines, watehman for, pro- 
tection against 5277-17 
expenses, state to pay two-thirds 
VVV wee 5277-5 


fines, paid to county treasurer. . 5277-21 
fires, men to be employed to fight 


3 — — . . . 5277-9 
investigation of er eee .. . 5277— 
trees must be eut before slashing 
On burned sississsiswss wee 5277-9 
started through carelessness, pen- 
JC ĩ ˙ neis SENE 5277-11 
forester to recommend reforestation 
HAUG Bacto eee wees ees 5277—44 
forester, statistics to be gathered by 
oe A E E s.e... dell’ 
“forester fire service” includes what 
C 5277— 
governor may suspend laws, when ` 
c 5277-10 
instructions to be published..... 5277-4 
land cruisers, game wardens, ete., to 
be rangers . 6277-7 


laws suspended by governor, . e . 5277-10 
locomotives to have spark-arresters 


ee e EE E E T A tals 
logging, track walker to follow 

FCC 5277-18 
logged-off land, public nuisance, 


when 2 6 6 6 6 „ 6 „ 0 e e 
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Logs and Logging (Cont'd). 

logging road claiming eminent domain 
subject to regulation....... . . o 0801-3 
mills to protect refuse burners. .5277-13 
penalties, burning slashings without 


permit ssri NN PTEE 5277-8 
firearms, fires started from. . . 5277-11 
leaving camp fires...... e 5277-11 
locomotive spark-arresters, failure 
to use Deae teint 5277-14 . 
logging locomotives, failure to 
Pr!!! 5277-18 
prosecuting attorney, failure to 
Rossenttte ; 277-20 
railroads, permitting live coals on 
TACKE ccigusesd. witta tiii 5277-15 
refusing to assist to suppress fire 
ä AE EERE 5277-9 
refuse burner improperly pro- 
tected..... Air. Genes eae. 5277—12 
removing warning placards. . . 527711 
setting or leaving flres 5277-11 
smokers setting flres. Q 277-11 
permits to burn slashing es 5277-8 
prosecuting attorney to prosecute 
offenders. 5277-20 
public nuisance, land containing in- 
flammable material is........ 5277-12 
railroads, cinders to be dumped onlv 
in yards. e eee 5277-15 
railroads to prevent fires 5277-14 


rangers, compensation of. . 5277-7 
who are included.... 5277-7 
make report 0277-5 

refusal to assist to- suppress fire, 


, 40Gee5s SENEN 5277-9 
refuse burners of mills to be 

guarde e 5 5277-13 
rights of ways, slashings on, to be 

i serkent oarak 5277—16 


slashings, dead trees must be cut. 5277-9 
trees to be felled, how........5277-16 
when may be burnt.... 5277-8 

smokestacks to have spark-arresters 
e e 

smokers starting fire, penalty. . 5277-11 

grantee of right of way over state 


land, to transport. 9 6831-3 
harbor areas may be leased for boom- 
ing purposes 6776 
owner of right of way over state lands 
to transport 66260-0004 o4 sen wes . . 6831-5 
railroad commission to fix rates over 
state langs sas ncewn xe 6831-4 
right of way over state land, to be 
common earriiuieed 6831-2 
of state land reserved for.......6831-3 
state forester— 
appointment of ......... ee e 
to appoint assistants . . 277-4 
secretary of board............ 5277 
to have charge of forest fire ser- 
o GSsvaaedes 9 
to preserve forests s 5277 
to investigate fires 5277— 
to issue instructions . x2 5277-—E4᷑ 


Logs and Logging (Cont'd). 
to notify county clerk of Appoint- 
5277-4 


ment of wardens............ 
to map state lands..... setae anes 5277-4 
to prepare blanks ...... easter as 5277 
may appoint wardens ......... 5277-9 
may suspend wardens ........ 5277-9 
to compel locomotives to have 
spark-arrest ers 5277 
to employ men to suppress fires 
% ĩↄ̊ͤ ↄ ̃ò Nd; E 
to superintend burning of slash- 
VCC 5277-9 
term of act defined.............5277-1 
trees, how felled........ ee 5277-16 
wages of fire-fighters............ 5277-9 
wardens, authority of...... s... 0277— 
compensation of . . 5277 
burn materials, dangerous 5277-5 
investigate fires 5277 
report to fores ter 5277 
wardens to superintend burning of 
, sobre sri anwar 5277- 


may employ men to fight fires. .5277-9 
wardens and rangers to report lack 


of spark-arresters ........... 5277-15 
warnings to be posted........... 5277-6 
removed, penalties ........... 5271-11 
tide lands leased for mn purposes 
%% ͤ ee ee 6776 
timber removed from ‘state lands, 
WHEN. a6 iieeice: soe dawees 1 6670—1 
timber standing, deemed personal 
property for taxation 9222-1 
Low Lands. 


Cities may fill... cece ccc «3 7987-1 

Mandamus. See, also, Injunction. 

action authorized in grade crossings 
elimination 87337 

public service may be ordered by.. 8626-93 


Marine Insurance. 


defined (see Insurance)..... . . . .6059-83 
provisions relating to (see Insurance) 
TET Mi ASKS. e 
Markets. 
agricultural development districts may 
e E E E 3139-24 (b) 
cities may operate 8005 
Marriage. 
minister unordained may solemnize 
e o e „ 6 0 0 0 e@eee S EE SE SE SE E %% EE 60 c.o {154 


Married Women. 
trust companies may act as agent of 
(see Trust Companies)....... 3349-1 (6) 


Mason County. 
additional judge for 9050-1 


Master and Servant. 

act to regulate as to injuries (see 
Workmen’s Compensation)....... 6604-I 

record of women and children em- 
ployed to be kept (see Industrial 
Welfare Commission)........... 6571-7 
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Materialmen’s Liens. 
notice of goods furnished to be given 


Within five days. ẽ l 33 
Medical Board, State. 
compensation of members. 8456 
fees paid to state. 8393 
secretary, salarr ggg 8456 
Merchandise. 
sales in bulk defined......... e. eoo o. 0299 
Methow River. 
fishing regulations on. 5187 
Military Auditors. 
meetings, how called...... ET 7222 


Militia, See, also, National Guard. 
naval militia as part of the National 


Guard. ....2 cccese . 7179—1 
special rates to e 8626—18 
Milk 


bottled, name of seller on caps....5481-1 
fraud in sale of bottled, penalty. . . 54813 
penalty for selling bottled, without 


name ON cappd odd. 5481-2 
sale of, license required in cities of 
first class. ciweswew ecole 
Mills. 
refuse burners to be protected... .5277—-13 
Mines, 
inspector. See State Mine Inspector. 
powder, regulations concerning..... 7402-1 
valuation of coal mines 9112 
Ministers. | 
special rates to..... ere . 8626-18 
Minors. | 
banking accounts controlled by..... 3601-6 
delinquent, how controlled (see Juve- 
nile ert 8 1997 
dependent, defined (see Workmen’s 
Compensation dʒd)ʒ··· soesoes 66 
guardians ad litem to represent in 
waterway hearing 8187 
appear for, in public waterway hear- | 
ING nceken woteuaeis 8 8212-21 
incorrigible females (see State School 
for Girls s s- ᷣᷣ )). 4386-1 
juvenile courts have control of (see 
Juvenile Courts)...... ssecsesss. 1987-1 


sion 6571-3 
prohibited from certain places 2445 
regulating conditions of labor of (see 

Industrial Welfare Commission) 

ff SES T DS eee eeaes 6571-8 
use of tobacco by, penalty.......... 2445 
Mobs. 

National Guard may suppress........ 7182 

Monopoly. 

agricultural development districts may 
acquire 2... cece ee coecccececes 3139-24 


Mothers’ Pensions. 
actions, prosecuting attorney to com- 
unseen 8385-6 
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Mothers’ Pensions (Cont'd). 


allowance— 
amount of per child..... 8 8385-2 
ceases when child reaches fifteen 
3 e ee e 
conditions.. nns å 8385-3 
tourt to , ð2à dran 8385-3 


fraud in obtaining, penalties. ...8385—5 
order of to be filed with county au- 


Mf. 8 8385-6 
county to set aside fund for 8385—1 
penalties procuring pension fraudu- 

Jene,, ees 8385-5 
Mountain Goat, 
season for taking (see Game)....... 5360 
Municipal Corporations. See Irriga- 
tion Districts; Cities; Counties; 


Agriculture, Development Districts; 

Drainage Districts; Water Districts. 
commercial waterways have power of 

e Danean aa ae wanes 8166a 


indebtedness of, may be validated. .5108a 
vote necessary to ratify.......... 51108 
irrigation districts created (see Irri- 
gation Districts) .......essosseeso 
public waterways, lands of, assess for 
212-57 
made party in proceedings to estab- 
CCC 821 
trust companies may act as agents of 
(see Trust Companies)............ 3349 
water districts may organize 


2-56 


Water Distriets ) 95101 
Murder. 
death penalty for, abolished......... 2392 
Mutual Insurance. 
by-laws, what to contain (see Insur- 
ADCO)... 0 cecccccce osesoesooss 6059-87 
capital stock unnecessary......... 6059-84 


Nase] River. 
fishing regulations on . 5187 


National Bureau of Standards. 
weights and measures to conform to 
(see Weights and Measures) 9511-1 


National Forests. 

losses to state land grants, indemnity 
sought. 96 ＋ 2 eooo. 6635-1 

National Guard. 

adjutant general 


assistants appointed bꝛßꝛßn . 7194 
Bene KERETEN 7194 
chief of stafffftl 7194 
department officers ß. 7193 
deig!!. 7198 
general duties hlt. 7194 
office help, duties prescribed by. . . . 7198 
rank of brigadier general. „ 
reports to be made bꝛꝛʒꝛꝛ . 7194 


roster of men to be kept. 
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National Guard (Cont'd). 
BALATI oa ß dewisais Clee 
seal of offle ee 27194 
torm Of les ieis 7194 
allowance paid in advance to com- 
r teeteusesescaasasloe! 


armory sites— 
cities and counties may join in pur- 


, 03.s600dowas<en 3831-5 
validation of indebtedness for... . 3831-6 
arms and ordnance, care of..........7194 
assemblages protected by...... ..... 7182 
assistant adjutant general, duties. . 7198 
auditors, board of, meetings........ 7222 
bureau of records to be established. 7194 
calling out 
governor may order 7182 
reasons for 1 182 
cavalry branch established eee ee 7179 
chief of staff, adjutant general ex- 
f LEENE EEES 7194 


coast artillery branch established. ...1179 


commissions— 
enlisted men may be second lieuten- 


Ans. ce arate, sarees emees 71 

governor to issue 7198 
companies 

Allowances to 7221 

bi-weekly meetings required. 7228 
company deflngs ])) 7198 
departments, etc., may be established 

%%% ͤ ee MENEAREN ....7179 


departments may be mustered out... 

details not to interfere with promo- 
% aasde tia tidos insi . . . 7198 

drill, bi-weekly meetings required.. . 7228 


enlisted men 
eligible to second lieutenancy... 


5 


e0 oè 7198 
7224 


roster to be kept... . 7194 
examinations 

honorable discharge for failure. . . . 7198 

promotion — 2.7198 
governor may call out guard TITT 7182 


honorable discharge to officers failing 
in examination ... cc cceeee vee 7198 


horse PAY ssseisicseisassas sta wate, Sites de 7229 
infantry branch established wae 9 
land forces, limit of number .. 7179 
laws, ete., to be printed — . . 7194 
naval militia, part okk᷑tt 7179-1 
authorized as part of National 
Guard ..... PETTE eee 
cruise duty annuallyůů⸗ sss 7179-3 
divisions of for purposes of adminis- 
Fir. / mew teins 7179-4 
officers of, examinations, qualifica- 
tions ....... sesanja 0e see esdet 110-0 
offices, list of.......... ＋*—＋* . . 71792 
relation to U. 8. Navy e 4179-1 


new companies may be organized.....7205 


ofiicers— 
allowances tO acccccoscccsevccccser lool 


National Guard (Cont'd). 


bonds required of..... . 
details not to interfere with promo- 
„„ cuniseumenocesecac eles 
examination for promotion........7198 
how selec tell 8 
pay same as federal Officers....... | 7224 
promotion oe 7198 
re assignment 7198 
vacancies filled by promotion. 7198 


pay— 

officers and men, amount of.......7224 
property— 

JJ), E C 7194 

sale of useless.......... 3 
re-enlistment, premium on 2.7224 
reports, adjutant general to make. 7194 
roster to be kepfũt te 7194 
second lieutenancy, enlisted men 

e cecs see ewiessar. 7198 
special transportation rates to..... 8626-18 
strength of, limited...... oer 3 „179 
transportation, state to provide 7225 
United States regulations to 3 r 

ne ae re ese e ee 
withheld pay ......... eT ce ee 7224 


Naval Militia. See National Guard. 


Navigation. See Commerce and Navi- 
gation; Waterways. 


boundary line fixed by............ 8173-1 
commercial a (see Water- 
B wavaciged. onore 8170a 


port districts may aid (see Port Dis- 
trie) 11 


Negotiable Instruments. 
warehouse receipts are (see Warehouse 


Receipts) 336-5 
Nema River. 
fishing regulations on 1387 
Newspapers. 


publication of prohibited advertise- 
ment, exemption ........secccaseel lod 


Nominations. See Elections. 


Noon. 
definition ob. 665 «6059-106 


Normal Schools. 
tax levy for 5049-4 


Notaries Public. 
personal interest not to vitiate certifi- 
EA 66 E SE EE SE ZE 0 @ 2 . 8298-1 


Noxious Weeds. 

appeals, how taken 3042-1 

assessment for cutting, hearing on... 3041 

auditor, list of interest holders fur- 
nished dd . 3040 

bull thistles may grow on logged. ‘off ie 


land (E E SE EE SE SE EK ZE) E E S S SE SE E EE E S „er 


cost— 
assessed as tag 43042 
road funds to pagg.Q . 43041 
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Noxious Weeds (Cont' d). 


exemptions limited to one year... . . 3042-2 
expenses charged to land............ 3041 
failure to destroy, misdemeanor...... 3039 
hearings on charges for cutting, notice 

3 


interest holders— 
list of furnished prosecuting attor- 


NCY...... E debe ie E OS 3040 
notice to „ 8 3040 
weeds must be destroyed by.. 3038 


lands weedy, list filed with prosecut- 
ing attorney... 


logged-off lands— 


bull thistles may grow on.........- 3039 
destruction not required..........- 3038 
notices, how served........ aie eters EEA 3040 
occupier of land to destroy.......... 3038 
owner to destroy.......ccerceceecces 3038 
petition to exempt certain territory 
e ß Owe eR 3042 — 
bhearings on e 3042-2 
process, service o. 3040 
railroads, service of notice on 3040 
road supervisor to enforce act.......3040 
service, how made, proof of.........3040 
supervisor— | 
cost of cutting, report on . 3041 
failure of duty, punishment........ 3040 
tax, cost of destruction levied....... 3042 
territory may be exempted........ 3042-2 
timber lands, destruction on unneces- 
sar. 8 e 3038 
Nuisance. 
grade Crossings are. 8733-16 
houses of prostitution, abatement of 
(see Assignation Houses)......... 946-1 
Nurseries. 
stock exempt from taxation..........9098 
Nurses’ Examiners, State Board of. 
compensation of members. 8485 
fees paid to state. 8485 
officers, compensation .........e6- . . 8485 
Officers. 
bonds— 
expense charged to office.......6059-194 
limitation on cost. 6059-194 
commissioners, salary in counties hav- 
ing townshipS ..e.sssess eee ee 4033-1 
county, salaries oßß. 4047 
fiscal accounts to be kept..........- 5351 
funds collected by, to be deposited 
Daily... e. 5351 
judges supreme court, terms of when 
filling vacancy ....... e 9043-1 
malfeasance of election officers...... 5360 
mayors in cities of fourth class to ap- 
point certain .......eseecesooseooo. 7721 
neglect of duty, punishment.......... 5351 


nominations, laws applicable to....7179-2 
recall elections ....+.- — . 7517-1 


Officers (Cont’d). 
public service commissioners ineligible 
to hold other office..... soe eee oe 8626-3 
recall of (see Recallu ))) 4940-1 
voters may petition for 4940-1 
recall in cities authorized 7493-2 


Oil Inspector. 
powers and duties vested in Depart- 
ment of Agriculture 5. 3000-6 


Opium. 
minors not allowed in places used. . 2445 


Optometry Examiners, State Board of. 


examiners, compensation 8473 
license fees paid to state 8478-1 
Orphanages. | 
exempt from taxation . 9098 
Oyster Sacks. 

penitentiary to make and sell (see 


Penitentiary) ...eese sevcceses 8559-2 


Pacific County. 
judicial district with Wahkiakum. .9050-1 


Palix River. 
fishing regulations on... 


Parent and Child. 
family desertion, what constitutes. .5933-1 
pensions for mothers (see Mothers’ 


rer rr ere ry Ci 


Pensions) e 
preference given to in control of child 

(see Juvenile Courts): 1987-14 
Park Commissioners, State Board of. 
ereateeeee m.. e e 8967-1 
expensess3 8967-2 
parks, to receive and manage. . . 8967-2 


recommendation to legislature... . . 8967-2 


Parks. 
state may acquire (see Park Commis- 


sioners)) e . 8967-2 
Parsonages. . 
exempt from taxation..... es 
Partnership. 


joint depositors may check account. . . 3364 
regulation of (see Public Service) . 8626-1 


Passes. 

who may use 9 8626-18 

prohibited, exceptions..... esee»... 8626-18 

Peddlers, 

townships may lieense 9339 

Penalties. See Crimes. | 

Pend Oreille County. 

boundaries off 3790-1 

Penitentiary. 

grain bags, sale ob. 8559-4 

grain sacks made in 8559-2 

inmates worked on roads (see Pris- 
oner ). 6, See ee e000 Ta 

jute fabrics, how sold.....seseeee. 8559-2 

jute, to be purchased for......... 8559-1 


purchasing agent appointed for. .8559-3 
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Penitentiary (Cont'd). 
oyster sacks made in 
products, agents to sell.......... 
products of, how sold.............. 8559-2 
price of, ‘fixed by board of control 
%%% Hebe es m 55 
rules for sale of, board of control to 
85 


eeéee8 868 (E E E EE EE SE S E o E so @eoe8 @ 8 6@ 


Pensions. 

mothers to receive (see Mothers’ Pen- 
Neon,, 8 . 

Perch. 


relative to taking in Silver lake. . . . 5393-1 


Permanent Highways. 
constructed through cities of fourth 


class . 5879-18 
Person. 
definition of in Publie Service Com- 
mission lag. e 8626-8 
Personal Injuries. 
employee, compensation for (see 


Workmen’s Compensation). . 6604-1 
workman, when may elect remedy. . 6604-3 


Personal Property. 
exempt from taxation, limit.........9098 


Petit Jury. See, also, Courts; Juries. 
how drawn 


qualifications ob — . . O41 
rights of r qeeeees . . 94-8 
Pharmacy, State Board of. 
compensation of members e 8456 
fees paid to state 456 
secretary 
bond eeeeee8e8 6 @ ee@eee5u5ueeeeeses8teses 5 . . 8456 
salary (E SE E E S O O O E ö 8456 


Pierce’s Code, 1912. 


citation authorized 52-4 
Pierce County. 

fishing in Chambers creek, 3 
game preserve iinnn 6341-1 
Pistols. 

sale to minors prohibited. 445 


Plate Glass Insurance. 
defined (see Insuranceo))y “)- 
Police. See, also, Cities. 


relief and pension fund 
death payments to widow, or de- 


1656-2 


pendents ....... re eee ee 8085 
disability pay....... . 8082 
election of trusteee s 8078 
funds 

payments from, how made. 8091 

transfer of surplus err ee eee 8088 

treasurer to keep 93 8909 
payments, how made 8088 
retirement, conditions and pay. . . . 8081 
sick relief e ee eee eres 8090 
trustees o . 8078 

monthly meetings „ 8088 


Police Courts. 
always open YEZ ESHESESKEHN SEEE S EE EE .7656-1 
appeals Kenn 8 . 7656-2 


cities of second class to have 7636-1 


cost as part of judgment..........7656-5 
judge— 
pro tempore, mayor to appoint. ..7656—7 
qualification 7656-8 
to use decent language.......... 2696-1 
Jurisdietio s x⁊ẽ . . 1656-2 


office supplies furnished by city... 7656-6 
ordinances, violations of, to try. 7656-2 


parties e . oee. (06-4 
process, style of E E ces 76563 
prosecutions in name of city....... 7656-4 
temporary JUdZe .... cc rceececenes 1656-7 
Poll Tax. 

cities of third class may collect. . . 6059—79 
Poolrooms. 

minors not permitted inn -eo . . 2445 


Port Commission. See Port Distriet. 
harbor area leases, commission to su- 


pervise (see Harbor Area) 6781-1 
Port District. 
act creating, cumulative.......... 6165-14 


actions, appeals from assessments. . 6165-10 
assessment for part of the improve- 


ß Occ as Ge wles eee ue 6165-10 
area, largest acted on first......... 8165-2 
assessments authorized...........- 8165— 
authorized to be created..... .. ooe 6165-1 
bids, deposit to accompany........8165-) 
bonds— 

issuance authorized ........ 200 . 8165— 

Umitation on 8165-4 


city property may be improved... . 8165-8 
commercial waterway district may be 
e es cieesewseesece 8165-8 


commissioners— 
additional to be at large... 8165-3 


compensation not allowed. 8165-5 
election of . . . 8165-3 
nominations by petitions . 8165-3 
number of ß 5 . o . . 8165-3 
election to determine 8165-3 
Seer ,. ĩð 8165-5 
quoruun nn 8165-3 
terms of office......... 6 q ¾ꝓ 8165-3 
vacancies, how filled............ 8165-3 
contracts, bids, notice of.......... 8165-5 
county property may be improved. .8165-S8 
dockage rates, reguiation.......... 8165-4 
election— 
adoption. of plans ........ . ee . . 9165-8 
creation, determined by.........8165-2 
canvass Of ........ . 8165-314 
fixing number of commissioners. .51]¢ -3 
general laws to apply.......... 8165-3 bg 
general, time o 8165-3 ky 
notice of general. . e 8165-314 
registration of voters.......... 8105-3 44 


eminent domain, general powers of .816.-4 
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Port District (Cont' d). 


funds— 

special, ereateeeeeuu 8165-13 
funds paid to county treasurer... .8165—5 
harbor area rentals paid to........ 6781-6 
harbor improvements— 

ride cinsuiws-< E 8165-4 

vote on 8165—6 
improvement 

local assessment fou. 8165-10 

local, one-half paid from general 

fund FCC 6165-11 

local, district for, notice........ 6163-10 

owner by dis trie 8165-8 

to belong to district............ 8165-8 
indebtedness, may incur....... . . 6165-12 


leases of dock or wharf sites, condi- 
tions 8165— 
leases of waterway area controlled 


))/C»öXoÜ ·ͤ·; k ð—- 6781 
petition for part of improvement, 
hearing on 8165-10 
“petition to create....... 5 8165—2 
plans for improvement. 8165-6 
plans to be followed.............. 8165-7 
polling places OPS 8165-314 
port of, fund created..... e 8165-13 
powers ‘of district .........cceee0. 8165-4 
rates, filing with Public Service Com- 
missioͤn 5 8165— 
rates, regulation of EREET TEPEE 8165-4 
seal, adoption a E . . 8165-5 
secretary „%% ²˙ E E eee ee 8165-5 
scheme of improvement to be fol- 
C7 ĩ³· 1 TIPER 8165-7 
sites to be leased or sold.......... 8165—Ʒ4 
state property may be improved. . . . 8165-8 
nnr 8165— 
United States property may be im- 
proveeedddʒ- eeceesecece 8165-8 


vacancies in office of commissioner, 


judges to appoint, when........ 8165-3 
vote to be taken on plans 8165—6 
voters, registration of........... 8165-3% 


waterway area, subject to lease by..8165—2 
waterway rentals to be paid to dis- 


triot 6.65540.5:046044606 ees tee sen 8165-2 
waterways, vacation of title to vest 

iM, ciseecneetenssenses TEE 8165-3 
wharf rates, regulation 8165-4 
Poundmaster. 
township, fees ob 9414 
Powder. 
in dwelling-hous es 7402-2 
relating to storage o... 7402-1 
use of in fishing prohibited........ 5395—48 
Preachers. 
special rates to 8626-18 


Primary Elections. See Elections. 
voting machines may be used in. .4910-18 


Highways. 
state to maintain 5878—4 
width of @ee#ees8es*é @eeeoeeeeesk8seege#nrestesee 5878-8 


Prisoners. 

control of on highway work........8967-3 

employment on highways author- 
1ed .eeevwusewus eee betwee eas eu 5869-1 

expenses of, on road work......... 8967-3 

family to receive support 0 5933—2 


highways, ordered to work on 
list to be furnished monthly to high. 


way commissioner .......... . . 8967-2 
Private Ways of Necessity. 
land may be taken fol. 5857-1 
logging road claiming, subject to 
Public Service Commission 5857-3 


right of way, eondemnation procedure 


Probato. 
administrator’s, etc., bonds paid from 
estate %% au seas E es 6059-194 


Probation Officers. 
juvenile courts to appoint (see Juve- 
nile Courts) ...... ET ET 1987-3 


Procedure. See Actions. 
juvenile courts, may be private (see 
Juvenile Courts) ...... . .1987~10 


Process. See Summons. 
game wardens may serve (see Game) 
e 53 
juvenile courts, how served........ 1987-7 
noxious weed proceedings, service of.. 3040 
service in grade crossing proceedings 


. TEA ee ee . . . 873312 
Property 
exemptions from taxation . 9098 
public service, how valu eee 8626-92 
Prosecuting Attorney. 
actions brought by state, etc......... 116 


assignation houses, duty to abate.. 
condemnation proceedings for high- 
WAYS. DY essere cise eurasuworss 5623-8 
grade crossing proceedings, to prose- 
JJ ansaa rori a eons 8733-17 
highways, to institute condemnation 


proceedings for 5623-8 
inquests ordered bz. 4030-1 
insurance commissioner assisted by 

. ee eee ee ee 6059-99 
mothers’ pension proceedings to be in- 

stituted by (see Mothers’ Pen- 

siongsgꝓʒʒqõꝙnk . . 8385-6 
noxious weed growers, list furnished 

JJ ͤ⁵˙. ⁵] w‚ʃ ] g nesses sexs 3040 
penalty, failure to prosecute forest 

fire violatiotctcrr nns 5277-20 
public waterways, to act 5 in con- 

demnation proceedings 8212—11 
Prostitution. 


houses of, nuisance (see Assignation 
Houses) 9 
minors not permitted in places of....2445 


Public Buildings. 


cities of third class may build........ 7685 
city and county may join in........ 3831-1 
school buildings may be used by pub- 

iG: ccs eure ] ͤ ß E E EEEE 4539-1 


school for blind and deaf divided. .4387-1 
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Public Funds. 

banks to pay interest on.............5079 

Public Highway Fund. Bee, also, 
Highways. 

payments out ob. . E . 0879-4 

Public Highways. 

tax levy for........ e 

Public Improvements. See, also, 
Cities; Highways; Waterways; 
Port Districts. 

bonds for, election 8147-2 


counties may aid state or nation in.8147-2 
giving aid to state or nation in cer- 


tain, a county purpose 8147-2 
indebtedness for, S 8147-2 
validating bonds issued to aid state or 

nation in F 8147-3 
Publicity. 


cities second class may levy tax for.7612-1 


Public Lands. See, also, State Lands. 

agricultural development districts 7 710 
Puehseses ñ˙ 3139-34 

assessments for irrigation works (see 
Irrigation District) 64 


sales of, how conelu dee. 6672 
timber, extension of time to remove 
fromnumummm 6667-2 
Public Offices, See Officers; also, 
State. 
Public Property. 
animals, wild, are (see Game) . . 5359-21 
exempt from taxation....... PPRP 9098 
Public Service. 
accidents, commission to investigate 
CCC 8626-63 
accounts, uniform system of, pre- 
SCIIDEG: dfes‚ cca dwar wc . : : 6862678 
act to regulate, title e 8626—1 
act relating to, unconstitutionality of 
part, effect ...... . . . . 8626-108 
actions 
mandamus or injunction, when 
granted ..... C 8626-93 
overcharge in public service, T 
dens. seesaw esd 8626-91 
pending new law not to affect. .8626—111 
pleading informal ............. 8626-80 
right of, not abrogated........ 8626-104 
air- brakes, * five per cent of 
trains to have. ‚· 6 · 66 oe 8626-66 
appeals— 
bond, supersedeas ......ceceees- 8626-87 
findings of — correct. . 8626-100 
how taken e 8626-86 
judgment, effect of.. TEE 8626-86 
orders conclusive inn 8626-99 
record of, commission to make. .8626-81 
stay bond, when required....... 8626-87 
supreme court, how taken, cost 
f erinan] 26—88 
valuation of properties, taken from 
e aeemnee 8626-92 
appropriation for a . . 8626-106 


Public Service (Cont'd). 
annual reports to be made to com- 


mission, contents of............8626—78 
attorney general— 

actions brought by......... peck eee 

commission represented by....... 8626—5 
automatic couplers— 

cars to be equipped with....... 8626—66 


betterments, valuation of ........8626-92 
books— 


commission may inspect........8626—-77 
examination, refusal to permit. .8626-79 
brakes required on cars.......... 8626—66 
bridges— 
commission may order repairs in 
CC . . eo o 8626-65 
inspector may condemn..... . . . 8626-67 
joint regulation of franchises. . . 5686-12 


bulletins, commission to regulate.. 8626-85 
cars— 
commission to regulate weighing 
STEERER ᷣ ⁵D ern aide eeu 8626-60 
distribution book to be kept for. 8626-11 
equipment for safe an re- 


quir eiu F 8620-66 
furnished on demand. . . . 8626-11 
furnished without discrimination 

scares —ͤ— 2 . . . 8626-11 
interchange of, commission to reg- 

MDL: cia coe cures E ne . e 8626-57 


street, brakes, ete. „required on. . 8626-66 
cities may regulate dock and wharf 


FOUCOG: E EE E T E ET 7987-17 
cities must complain in local service 
cases %% Na ew aseseOlO SU 
classification— 
change in, unauthorized when. . 8626-84 
false, unlawful ..... 2 
commission 
abuses, corrected by...........- 8626-80 
appointment, tern 8626-2 
cars, interchange of, rules concern- 
i se tarees tees 8626-57 
change in rates, may allow without 
CI! w . ee sk ws 8626-15 
complaints made by............ §626—S0 
Rott !!, 8626-90 


employees of, salaries, ‘oath. . . .. 8626-6 
equipment, to preseribe . 8626-66 
examination of record by...... 8626-78 
expenses of and of employees al- 

1OWOG: <5 26cucneweosratone cee 862 
gas, electricity and water rates fixed 

by, hearing, order............ 8626-54 
general rules and regulations, p 

tO MAKO actseseesiwsen meee 626-85 
hearings on defective el ee 

bridges, ete. .....cccceeeeee. 8626—65 
inspectors for gas, etc., appointment 

77G ͤ sees: 8626-74 
interstate rates, nnn of 

e . 8626-58 
joint rates fixed by ee ET 8626-57 
laws to be enforced by....... 8626-101 


oeeeeeees ®@ 8 
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Public Service (Cont'd). 
may petition Interstate Commerce 


Commission when ........ . . 8626-58 
meaning of -e ao . . 8626-8 
monthly reports ordered b .. 862678 
notice of rules, etc., fixed . . 8626-85 
oath may be BP opt ad . o . .. 8626-75 
office of, seal, etc........ e. . ꝗ —̈ . 8626-6 
orders of, conclusive........... 8626-99 
orders modified by..... coe . 8626-85 
e siats eră 8626-7 
rates to be fixed by, hearing, order 
TE EE E 8626-53 


| rehearings, authorized to grant. . 8626-89 
rules for expediting traffic, to make 


Missiteke: ĩ¼ͤͥʃbä . . .. 8626-59 
8 tested by fee 8626-19 
schedules, form of to be established 

„ case nnin neues .. 8626-14 
secretary of, duties...... Dinora 8626—4 
sidetracks and switches regulated 

C000 ee 8626-62 
steamboat rates, special allowed by 

iets , 8626-14 


subpoenas may be issued by... . 8626-75 

telephone and telegraph rates, filed 
UFC 8626-36 
changed only on approval of.. 8626-37 
discrimination may be permitted 


CC 8626—44 
hearing, order fixing.. . 8626—55 
telephone line, order to connect, 
joint ese. 8 wees . 8626-73 
testimony to be taken by....... 8626-75 


track connections ordered by... . 8626-60 
valuation of properties fixed by. 8626-92 
vessels, rates, special allowed by. 8626-14 
weighing test to be enforced by. 8626-60 


commissioner— 
meaning of e . . . . 8626-8 
bond, oath, compensation 8626-3 
disqualifled from holding other 
office ......... eT eee ee 862643 
common carrier— 
meaning ook . . . 8626-8 
connecting lines, discrimination 
against unlawful ............ 8626-24 


defective equipment prohibited.. 8626-66 
facilities to be adequate.........8626—9 
false billing, report, etc., prohibited 


CCC 8626-23 
improvements, commission to order 
%%% T 8626-64 
interstate business, report to show 

%%% œU!3̃ͤ ee er er ee 8626-78 
interstate rates to be filed...... 8626-17 
joint tariffs of, one carrier only to 

Dl ee A 8626-16 
livestock, preference in shipment 

Of E ( TETO 8626-24 

long and short haul.......... . . 8626-22 
rates, changes in to be approved by 

commissioaa k. 8626-15 

fair and reasonable ere . 8626-9 

fixed by commission 8626-53 


Public Service (Cont'd). 


rebates prohibited ...... . e o ee. 3626-20 
regulation of, procedure..... . . . 8626-53 
regulations to be just and reason- 
able f ee 8626-9 
repairs may be ordered, hearings 
FFC oc . o . 8626-65 
service to be prompt . . . 8626-10 


special rates, limitation on......8626—18 
tariffs, schedule to be posted... . 8626-14 
unreasonable — unlawful 


r 8626-21 
wrecks, report of to commission . 8626-63 
companies— 
books must be produced by.. . . . 8626-79 
liable for actual damages 8626-102 
complainants, who may be........ 8626—80 
cities to make in _— cases... . 8626-80 
hearing, notice ou. 8626-80 
pleadings, informal 8626-80 
complaints 
commission or others may make. 8626-80 
hearings on, noti ee 8626-81 
interstate commerce ...... oo . . 8626-58 


connecting lines— 
discrimination against unlawful. 8626-24 


joint rates, distribution of...... 8626-83 
consignment, misrepresentation as to, 

e sees 8626-23 
constitutionality of act, effect if part 

)JͥTTVT0CC0T0TC000 aoe 8626-108 
construction of act....... oe 8626-105 
contracts 

commission to regulate.........8626—85 

continued as to gas, etc......... 8626-34 
corporation defined...............- 8626-8 
corporation may complain of compet- 

E6 ·˙·mm¼² A 3 8626-80 
couplers— 

automatic required.............8626-66 

chains may be used when....... 8626—66 
crossing signals prescribed by...... 2664-3 
crossings, train to stop at when...8626-69 
damages— 

law does not release........... 8626-104 

liability for actual............ 8626-102 
deaths, notice of to commission, in- 

r tisk aiee ecw eases 8626-63 
defective appliances prohibited... 8626-66 
Hennes beets ces 8626-8 


demurrage, commission to regulate. 8626-85 
density of traffic, consideration of. 8626-92 
deposition, testimony taken by... .8626-76 


depots, when to be kept open..... 8626-85 
discrimination— 
false billing, etc., unlawful..... 8626-23 
freight by other carriers to be 
handled without ............. 8626-24 
gas in, electricity and water, unlaw- 
fül ee eee 8626-31 
dock deflnede . TERT 8626-8 


earning capacity, how fixed.......8626—92 
electrical company defined. ... e... . 8626-8 
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Public Service (Cont'd). 


electric plant defined....... . . oe e . 8626-8 
commission to order changes in, 


hearing 6 E EE SE SE SE SE E EE %s e .. . . e o 8826-70 
electricity— 

contracts may be continued..... 8626-34 

distribution to be fair.......... 8626—33 


electrical construction, supervision 
of (see Electrical Construction) 


TTET e eee 
inspector for, appointment TEET 8626-74 
meters for, inspection of.. 8626-74 


preference in R prohibited 
86 


rates, change in, notice to commis- 


SiOD occ cc ceccccccccccececees 8626-28 
rates for, commission to hear and 
ee er ee E 8626-34 
rates and regulations to be just and 
reasonable 8626-26 
— unn ee 
%% 86 


MISSION 0,4 40 ssiew etiek vases 8626-27 
paag scale of rates permitted. 8626-31 
special rates, when permitted. . . 8626-29 
unjust discrimination to patrons of, 

prohibited ......... . 8626-31 
users may have meters inspected .8626—74 


employees— 
common carrier defined.. . 8626-18 
railroad, * rates may ‘be given 


er TT ae ee rey 8626-18 
telephone and ` telegraph, conven- i 
nes . 8 8626-35 

engines, power-brakes, etc., required 
)))VVAGGFCCTTVTVGT Ea 8626-66 
equipment, defective unlawful to oper- 
BLO édcsceueseencsecswee suscee: 8626—66 


expenses of commission and employees 
allowed ..... ETET steve 

express company defined. . 8626-8 

express deliveries, free territory of, 


(E E E E E 


how fixed eereeeee eeeeeovev eee . 8626-85 
facilities to be adequate. . Q ... 8626-9 
false billing prohibited........... . 8626-23 


fenders, commission to prescribe for 


street ears e. 8626-66 
findings deemed correct.......... 8626-100 
five-cent fare on street-cars....... 8626-25 
frogs, to be blocked.............. 8626-68 
gas company, meaning of..........8626-8 
gas— 

contracts for, continued........8626-34 

distribution to be undiscriminating 

( ee ee a ere 8626-33 

inspector for, appointment. . . 8626-74 

meters, inspection off.. 8626-74 

rates, change in, notice to commis- 

JJC 8626-28 
commission to hear and fix... . 8626-54 


rates and regulations to be just and 


reasonable ......cccccccsecees 8626-26 
regulations concerning, procedure 
@eeeeoeveeee 00 cece „ „ 6 „ 606 „ 8026-54 


Public Service (Cont’d). 
schedule of rates, filed with commis- 


BION: ‘ssc gaieetee- ae eesce Seas 8626-27 
sliding scale of rates permitted. . 8626-31 
special rates, when allowed..... 8626-29 


unjust discrimination in furnishing, 
prohibited 
Wann preference prohibited 


T TT TE ETT TTT 8626—30 
users maid have meters inspected 
8 e o © 
gas plant, meaning i 8626-8 
commission to order changes in, 
hearing ....... 0 8626-70 
governor may remove commissioner 
E E T E E 8 8626-2 
grab-irons, cars and engines to have 
ee To ae ee ee oe . . . 8626-66 
grade crossings— 
complaint bu r 8733 


fixed by (see Grade Crossings) . . . 8733-1 
grievances, complaint of to be filed 


5 eee Tee er ee 8626-80 
guard-rails to be blocked......... 8626—68 
harbor facility rates, regulation by.8165—4 
headlights, electric required...... 8626—66 
hearings— | 

notice ob 5 8626-80 

one commissioner may hold...... 8626-7 

when to be held..... e 8626-81 

where held ͥ7 8626-7 
improvements 

commission to order -o 8626-64 

valuation okt 8626-92 


increased rates, supervision of 
injunction, writ of when issued. . . 8626-98 
injuries, notice of to be given com- 

86 


fr! ³⁰· een tanisa 
ins peetor 

deputies may be appointed 8626-67 

gas, electric, water, commission max 
eee cass 2 . - 8626-74 

privileges of, may ride......... 8626-67 

report to superintendent of road de- 
ROCtS: 6666256664640 ET TTT 8626-67 

track or bridges condemned bv. 
CCC) ͤͤ 8 8626-67 


interstate commerce— 
commission may petition to change 


ee eee re cer ee 8626-58 
report of carrier to show....... 8626-78 
interstate rates, commission may peti- 
tion to change EEPE T . . . . 8626—58 
irrigation— 
rates for, commission may regulate 
%% E eee wee seNs 8626-54 
“water system” includes.........8626-8 
joint rates— 
hearings on . 8626-83 
regulation FFF 8626-57 
joint tariff, one carrier to fille. 8626-16 
law, unconstitutionality of part, effect 
i Dees aai . 8626-108 
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Public Service (Cont'd). 
laws, commission to enforce.....8626—101 
liability of carrier, contracts — re- 


leasing 8626-104 
livestock— 
chain coupler may be used on cars, 
„ ob asGases nescence 8626—66 
preference in shipments allowed. 8626-24 
locomotives— 


air-brakes required on . 8626-66 

automatic couplers required. . . 8626-66 

electric headlights required, excep- 
862 


issn ——KABw 
logging road claiming ‘right of way, 
subject to regulation . e . . 5857-3 


long and short haul, regulations con- 
cernin 8626-22 
mandamus, writ of when issued. . . 8626-93 
market value, how determined. . .. 8626-92 
messages, commission to regulate de- 


livery of % ĩ 6 
meters 

inspection of, expense how ites 8626—74 

inspected before installed...... 8626-74 
monthly reports, commission may or- 

GOP reris errr Seema 8626-78 
motive power, increase in, commission 

may order ee 8626-64 
oath, commission may administer. .8626-75 
orders— | 

commission to furnish copies of.. 


e 8626-103 
conclusiveness o ß. . . 8626-99 
modification fk. 8626-90 
objections to, hearing on. . .. 8626-85 

overcharge, action on 8626-91 
passes, prohibitell . 8626-18 


penalties— 

action to colleeꝶt. 8626-98 

corporation, how imposed....... 8626—96 

disobedience to orders or statute 
n . 8626-94 

individuals or patrons liable. . . . 8626-97 

officers or employees violating or- 
ders or statute gross misde- 
meanor ...... . ꝗ : . e 8626—95 


perishable freight 
ears containing chain eouplers on, 
/// ˙· m 8626-66 
preference in handling allowed.. 8626-24 


person defined d 8626-8 
pleadings, informaaallsls. 8626-80 
port district rates filed with....... 8165—4d 
preferences, common carriers not to 
CCC . 4 . 8626-21 
exceptions to rule N 8626-24 
proceedings, how commenced... . .. 8626-80 
property, valuation of............ 8626-92 


public service company defined. . . . 8626-8 
railroad, meaning ob 8626-8 
railroad company defined ..........8626-8 


railroads— 
accidents, investigation of......8626-63 


Public Service (Cont'd). 
agreements filed with 


commission 
POTT . 8626-16 
air-brakes required ON......... . 8626—66 
automatic couplers to be used on 
55 ree . . . 8626-66 
bridges of repairs, order in. . . 8626-65 
bulletin of trains, commission to 5 
les r: T 8626-85 
ears furnished by without discrim- 
nation . 8?8626-—11 
ears and engines, equipment re- 


quired on - · 96 q . 8626-66 
connecting lines, discrimination 
against, unlawful ............8626-24 


defective appliances ‘unlawful. ..8626-66 
defective cars may be hauled to 
BODE 6:60 oases ennossk etdsoses 8626-66 
discrimination in supply of cars pro- 
hibited 8626-11 
distribution book to be kept by. .8626-12 
employees, special rates may be 
CCC 8626-18 
frogs and switches to be blocked. 8626-68 
improvements in, commission to 
OIG? sccisriacncisietotisi . 8626-64 
interstate rates to be filed.......8626-57 
joint rates, regulation of........ 8626—57 
ta tariffs of, filed by one road. 8626-16 
a preference in exer 
. . 8626-24 
ns and short haul. TEET 8626-22 
rates, changes in, commission to ap- 
a sates s cee sade 8626-15 
rates to be just and reasonable. ..8626-9 
rebates prohibited ..... oc eeo o o . 8626—20 
regulation of, procedure . 8626-53 
regulations to be reasonable. . . . . 8626-9 
regulations by commission 8626-80 
scales of, commission to regulate. 8626-60 
scales provided bj 8626-19 
regulation of scales 9511-10 
service to be prompt........... 8626-10 
sidetrack to be built on application 
d wee aee see 8626-13 
sidetracks, commission may order 
Lorre ee ee ee ee ee 8626—62 
sidings and spurs to be furnished 
E sau. Sse PE E E A 8626-9 
special rates, to whom may be given 
CCC eo a se ai 8626-18 
tariffs, schedule of, to be posted. 8626-14 
traffic on, commission to expedite 


or. ae eee wee e se. 8626-59 
track connections required when. 8626-61 
trains to stop at crossings...... 8626-69 


wreck on, investigation of......8626—63 
railroad commission— 


orders of continued . . . . 8626-111 
Publie Service Commission succeeds 
eenean eas teva Sra verses rare ee eee es 8626-107 


records transferred to Public Ser- 
vice Commission . . 8626-110 
rates— 
change in, commission may deny. 8626-84 
commission to fix, hearing, order. 8626-53 


(E E E SE SE EE SE S E) 
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Public Service (Cont'd). 
copies of, commission to furnish 
FVV . 8626-108 
form of schedule to conform to In- 
terstate Commerce Commission 
be Sues ot Saes . . . . 8626-14 
gas, ‘electricity and water, reason- 
ableness of ....... aera 8626-26 
gas, electricity and water, sliding 
scale permitted .......eccee- 
gas, electricity, water, changes in, 
how made 8626-28 
increase of, commission may sus- 
ndl. æâ ?. 8626-82 
increase in, hearing on 8626-82 
increase of, when not allowed. . . 8626-87 
overcharge, action on....... . . . 8626-91 
street - cars, fares and transfers. . 8626-25 
telephone and telegraph lines to be 
filed with commission. 8626-36 


rebates— 

common carriers not to grant.. 
reciprocal demurrage, regulation of 
n . . . 8626-85 
records, commission may examine. . 8626-78 
rehearings, procedure . . 8626-89 
repeals, list ot 8626-109 


reports 
commission can inquire monthly 
%% «vaieesecseOco-1o 
to be filed with commission... . . 8626-78 


rules and regulations prescribed, hear- 


eseeeee8e#¢#8¢s 6 


ings on objections. eoeecoue 06 „ „ . 8626-85 
safety appliance— 
commission to require hearings. .8626—66 


inspector of, duties....... . . 8626-67 
operating train without unlawful 
(S E S E EE SE EE sé @®eeest eee 8 © cece ce 8626-66 


scales 
commission to regulate . 8626-60 
railroads to provide 8626-19 
testing, fee for err ee 8626-19 


schedule of trains, notice of, commis- 
sion may regulate.............. 8626-85 
secretary of commission, salary. . . . 8626-4 
service, meaning of 8626-8 
service to be prompt piesis 8626-10 
service to be without discrimination 


shipper— 
schedule of rates to be open to for 
Inspection.... wesseoe e. ee o 8026-14 
special rates to, when.......... 8626-18 


shipment, misrepresentation as to, un- 


lawfullll“!l.. 2 8626-23 
sidetrack— | 

commission may order. . 8626-64 

hearing o ss wees . e ees o 8626-62 


requests for, built upon........8626-13 
special rates, when commissioner may 

V e 8626-18 
stations, rules ‘affecting commission 

to makkkeeeeee . 8626-85 


. 8626-20 


Public Service (Cont'd). 
statute, unconstitutionality of part, 
affect... s.e ceccceces . 8626-108 


steamboat company— 
definition off 8626-8 
special rates may be charged by 


CCT 8626-14 
stock shipments, preference given 
@®eeee#ese A E E EE SE EE) jj ˙ 0 D020- 24 
street - cars 
fares and transfers, rates for.. . 8626-25 


fenders and brakes, commission to 


prescribe kind...... o. ́⁊)—ꝓ . 8026-66 
transfers must be given....... . 8626-25 


street railroad company defined... . 8626-8 
subpoenas, commission may issue. 8626-75 


supersedeas, when granted....... 8626—87 
superior court to order witnesses be- 
fore commission ....... ae 8626-75 
switches to be blocked...... . . ee 8626-68 
switch engine, equipment for 8626-66 
telegraph company defined......... 8626-8 


telegraph line, definition of........ 


telegraph and telephone— 
agreements, copies filed with com- 


mission N 8626-39 
buildings for patrons and employees 
required. ...... .. vee 862 
charitable institutions, special rates 
allowed...... csesess cooo . . 8626—40 
commission orders changes in hear- 
JJC ĩ˙ T E 8626-71 
connections with other lines, com- 
Mission may order........... 8626-73 


contracts of may be continued. . 8626—43 

discrimination in distance 
Hie emacs: 8 8626—44 

discrimination in rates prohibited 


6 % % % eoeeeoeneeee „ eee eee oe e . 1 


employees of may have special rates 


)%FCCͥEETſéͥü(öͤöͤ ( 8626—40 
instruments and facilities to be 
kept in repair 8626-35 
joint rates, commission may order 
. eciae sane sees eeo. 8626-73 
joint rates, concurrence in to be 
MOG 66.65 i6S664. irene Sirnea 8626-38 
messages from other lines to be for- 
WSTGCG sicie 40665404 255455 8626-45 
rates, change in commission to ap- 
Probe Wess e esses 8626-37 
to be fair and reasonable. . . . 8626-35 
fixed by commission, hearing 
G%%ö»;—w½ù Behbane. APNENI 8626—55 
long distance to be not less than 
short distance ...... c. eeo.. 8626H 
to be made public............ 8626-36 
notice of change in, to be given 
.. obaees cues 8626-37 


special to persons and mone” 


permitting.... ss.. . 8626-40 

to be uniform ponvi pies pees wee S6°26-41 
rebates prohibited ............. 8626-40 
regulation of, procedure 8626-55 


service to be efficient... 8626-35 
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Public Service (Cont'd). 
service to be furnished on demand 
See er re re 8626-35 
without preference. see . 8626—42 
special privileges, to whom allowed 
ö ss . 3626—40 
telephone company defined.........8626-8 
telephone line, definition of.. . 8626-8 
terminal facilities, commission may 
order...... E se aces . . . 8626-64 
track connections, commission to order 
. . . e os 8026-61 
tracks, inspector may condemn... . 8626—67 


traffic agreements— 
commission to reguiate.........8626-57 
commission to expedite.........8626—59 
density of, consideration of.. . . . 8626-92 
transfers, street- cars to give . . . 8626-25 
transportation of persons, term de- 
fined...... „ e 
transportation of property, term de- 


„ orere aacuweseeees 8626-8 
traveling expenses ‘of commission 

allowed....... —* . . . 8626-6 
valuation, appeals from. 8626-92 


valuations— 
changes in, hearings...........8626-92 
evidence—findings ..... eeo... . 8626-92 


vessel 
meaning or 8626-8 
rates, commission may allow special 

oo eso os +. 8626-74 


violation. See Penalties. 
warehouse define ll. 8626-8 
warehouse 
commission to order changes in. . 8626-72 
discrimination prohibited .......8626-51 


facilities to be safe and efficient. 8626-46 
forms of contracts to be public. .8626—47 
rate, — in, notice to commis- 


sion. . . 8626-48 
commission to fix hearing—order 

e e 8626-55 
commission may permit without 

(r Serider Seer 8626-48 
established only to be charged 

kiani ae eben e wares OOCO—4e 

made publik. 8626-47 

rebates prohibited ...... . . . 8626-49 


regulation of, procedure. .. 8626-56 
regulations to be reasonable. . . . 8626-46 
service to be fair and reasonable 


FF . . . 8626-46 
service to be rendered on demand 

jͤͤ ³ĩ·W¹ ᷣ ⁰Äu S . . . 8626-52 

serviee to be uniform to all. 8626—50 


special rates, to whom granted. . 862649 


warehouseman defined (see, also, 
Warehousess )) 8626-8 
water contracts for, continued. . . .8626—34 

distribution to be undiscriminating 
eee oe see 

water, inspector, for appointment 
peresa KOKO ee 


Public Service (Cont'd). 
meters, inspection of...........8626—74 
preferences in en prohibited 


%% Sadewmens sew oes 8626-30 
rates, change in, notice to commis- 
81. 8 8626-28 
rates of, commission to hear and 
FCCCCCCCCCCC . Gacwwe sens 8626—54 
rates and regulations to be just and 
reasonable. cece ose 8626-26 
regulations concerning procedure 
. Nees aera 8626-54 
schedule of rates filed with commis- 
C6VH: ¾ & A 8626-27 


sliding scale of rates permitted... 8626-31 
special rates, when allowed. . . . 8626-30 
unjust discrimination to patrons of, 


PIOHIDICEG ccc bsewiewawsa seis 8625-31 
users . have meters 1 

N . 862674 

water company defined.. 22. . 8626-8 

water system, meaning of... . . . 8626-8 

waterworks, commission to order . 

changes in hearing 8626—70 


weighing, railroads to provide for.8626-19 

wharf defined (see, = Warehouses) 
TTT 8626-8 

wharfinger, meaning ‘of (see, 
Warehouses )))) o 8626-8 


witness— 
attendance of, how compelled. .8626—75 


fees ob „ 8626-76 

number of, limited..........0.. 8626-75 
words and phrases defined......... 8626-8 
wrecks, commission to investigate 

e@es8eeé ® d @ee@es8e@ee#ees#e?es 8 ä e 8026-63 
writ of review— 

how taken.... srcscccccccccces 8626-86 

turn!!! iadiwdo 8626-86 


supersedeas, bond for required.. 8626-87 
“Public Service Company.” 


defined in public service commission 


wW (BE E EE EE SE E E E E O E se % 


Public Utilities. 

act to control, title of (see Public 
Service) . E eee re 8626-1 

cities may construct and operate....8000 

cities may sell surplus j gas, etc. (see 


2 6 0 0 „ 5 8626-8 


Cities) V . 8626-6 
commission to handle. area eine waves 8626-2 
appointment and removal of..... 8626—2 


county may join with United States in 

(see Water ways)prdtt t 8147-1 
rivers may be dammed for irrigation 

Of DOWO ice sscirei owewaecers 6415-1 
state lands, grantee of, easement over, 

to be compromised......... 6831-3 


warehouse, regulating (see Ware 
houses) e 

Public Warehouse. 

defln ect. e eee 


Punishments. See Crimes. 
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Pure Foods. 
division of, created (see Agriculture, 
Department of Agriculture).....3000-5 


Quarries. 

acquired for road purposes. 5623-9 
product, how sold...... EEE 5912 
rotary fund, created.......essesss.. 5914 


superintendent of to be appointed... . 6914 
“Quarries Rotary Fund.” 

created..... woe. . 
Title. 

actions for, parties ẽĩ 785 


5914 


Railroads. 
act to regulate (see Publie Service 


) 

W % % eevee eose % % o 8626—1 
assessment of properties, how made. . 9162 
brakes, air required on........ . . . 8626-66 
car distributing, book to be kept by 

(EE S SE 00 @ EE EE SE SE 0 ö. so. 8626-12 
cars— 

furnished without favoritism. . . 8626-11 

hand-rails, etc., required on..... 8626—66 
cinders prohibited on right of way 

Se E T o oseese esces. 9277-15 


connecting lines, freight from, no dis- 
erimin ation. 8626-24 
construction on permanent highway 


prohibitũeec ee... 5879-16 
crossings to be maintained by...... 8733-5 
definition of in Public Service Com- 

mission lac 8626-8 


double track, walking on unlawful. .2664-1 
drainage systems benefting— 


assessments fou 4226-27 
compensation for 4145 
employees of, may be carried free. 8626-18 
equipment required ..... ee 8626—66 
facilities, adequate to be furnished. 8626-9 
false billing prohibited........... 8626-23 
government, state, county, etc., spe- l 
cial rates may be granted....... 8626-18 


grade crossing— 
elimination of, eminent domain for 
r E EE E . . 8733-15 


locomotives— 
safety equipment required on. . . 8626-66 
spark-arresters required on 5277-14 
logging road claiming eminent domain 
subject to regulation 5857-3 
long and short haul, rates, limitation 
, oad sees Cees seees 8626-22 


noxious weed process, how served. ...3040 
over state lands, commission to regu- 


//... ³˙»A¹Aͤ ³ĩ - .. . -6831-2 
passes, who may hatte 8626-18 
perishable freight given preference 

e e e SERS N 8626-24 


Railroads (Cont'd). 
petition by, to change crossings. . . .87383-4 
police protection to hay end grain 


shipment. 5980-30 
property of, how elassified for taxa- 
tion..... 37% 8 9152 
public service commission may permit 
grade crossings...... ....seeee-s 8733-3 
public waterway districts, change in 
to be charged to district......... 8212-9 
rate— 
changes, commission to be notified 
rer a wees ce cee 8626-15 
must be fai 8626-9 


valuation for, how fixed........8626-92 
regulations to be reasonable. . . .. 8626-9 


scales— 
provision made for testing... . . 8626-19 
public service commission to regu- 
late ä 
tested by sessosoososseooooss. 2980-29 
Ae e %/%f 2 . . 5980-29 
schedule to be posted. N 8626-14 


sidetracks— 
built Dy nn 8626-13 
provided for inspection of hay or 
grain 5980-29 
special rates prohibitd . 8626-18 
street- cars 
cars to be properly equipped... . 8628-86 
transfers must be given........8626-25 


street, cities may operate .8005 
taxation— 
values of, fixed by tax commission 
@ee0e1ees#ss eeeeesee?s sec ccc 8626-92 
train erew— 
freight, number composing.......8687-2 
offenses, relative .........eccee0- 8687-3 


passenger, number composing... . 8687-1 
penalties for violations, relative 
. . 8687 


unreasonable preference, unlawful. 8626-21 
valuation of, how flx ee 8626-92 
violating hay and grain inspection 
provisions, penalties. .... ...... 5980-31 
warehouses, rules relating to, fixed by 
(E EE S E E @eeeo72ee?etee cc ccc 598012 


Railroad Commission. 
act increasing powers (see Public Ser- 
VICE)... eeee e E Tia Sovene eee ee 8626-1 
appeals to, from grain grading... . 5980-16 
appropriation for 8626-106 
grain inspeetikoobn 5980-33 
continued as Public Service Commis- 
sion r eee ees 8626-112 
fees for grain inspection fixed by. . 5980-13 
grain and hay inspection (see Grain 


and Hayyůy9hy9yy9yh;zk . o DIMI 

grades fixed by procedure....... 5980-12 

inspection, commission charge of 
eeeaovnseaco %%% E ese 5980-3 
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Railroad Commission (Cont’d). 


inspection and storage charges = 
lated bßßßßßßnßnß 5980-10 


grain inspectors and weighers— 
employed b . . . 5980-9 
charges against, e of 
JV . 6980-15 
shipping facilities to order 5980-25 
licenses for warehouses, issued Ke 5980-18 
orders of, to be continued........ 26-111 
Publie Service Commission eee 
ee 0 aes 5 8626-107 
records of transferred to Publie Ser- 
vice Commission 8626-110 
sidetracks and scales for grain-hay in- 
spection to order........... . . . 0980—29 
warehouseman’s bond fixed by.. . . 5980-24 


warehouses— 
inspected by (see Warehouse) . . . 5980-1 
receipts, form of, fixed by..... 5980-22 
“Railroad Company.” 
definition of, in Public Service Com- 


mission law yx. 8 . . . . 8626-8 
forest, compensation of (see Logs and 
Logging) ere r 5277-7 
Who may beeeeeeeeeeeeee 252777 
Rating Bureau. 
business of (see Insurance).......6059-74 
Real 


Property. 
actions to quiet title to 785 
banks, limitation on holding.........3330 
commercial waterway— 


commercial, tax levied on........8193a 

owners, list of used to form. . + -81678 
condemnation of, commercial water- 

% Wioseseseoeses 25% oe 8177-2 
county road, condemnation for..... 5623-8 
definition of as to railroads.........9152 
easements over state lands...... . . 6831-1 
eminent domain, how exercised.......891 
exemption from taxation............ 9098 


forcible entry and detainer, proceed- 
ings in 
highways— 
condemnation for 5879-8 
leases of (see Counties). 3854 


port districts— 
owners may petition for improve- 


(E S Er E DE EE S E E O o o O o a E ee8 8 @ 


ment...... p ee e torera O10910 

public waterways— 

condemnation ob eoe. ..8212-12 

owners to petition for......... . 8212-3 
railroad operating property of is..... 9152 
state lands, sale of . State Lands) 

%%% ⁵B-il!l!!kv!kK!kxßk 8 6672 
trust companies, may certify to title 

(see Trust Companies) e 4 
zones of, for assessments in eities 

9 e ee (51 
Recall. 


actions, mandamus to compel officer to 
perform duty 2.494 


Aw 


Recall (Cont’d). 


ballots— 
form of ....... 6 ＋ ꝓ ꝓ 9＋ q . 4b4940 11 
synopsis printed on petition..... 4940-3 
canvassing petition .........0...--4940-9 
charges— 
ballot, synopsis to be made......4940-3 
how performed pie Kos —h— . W . . 4940-1 
where filed ............ s.es oe.. 4940-2 
who may make 4940-1 
city aiai charges filed with denz, 
C ＋ q W ꝙ .. . 49402 
eities may provide 3 7493-2 
contributions to funds, detailed list of 
. 4940-8 
corrupt practices, penalty......... 4940-16 


county officer, charges filed with au- 
ditor eee 55 . ę: 2449402 


elections— 
Called: sicir o6.eeoure was sacana 4940-9 
conducted as general elections. . 4940-11 
publication of results 4940-13 
returns, how made..... . . 4940-12 
vote necessary to recall......... 4940-13 
false name or statement, penalty. .4940-15 
PTOUNGS e 8 4940—1 


mandamus to compel officer to perform 


duty 5s 06s sew. osesasocoooooo. 4940-14 
names— 
fraudulent to be reported ‘to prose- 
cuting attorney ............. 4940-10 
nonregistered, how checked..... 4940-5 
office declared vacant............ 4940-13 
officers in cities under commission 
!!!! 7670-20 
paying for signatures prohibited. .4940-16 
penalties— 
false name or statement by signer 
% TE EET 4940-15 
signatures, paying for..........4940—16 
petitions— 
destroyed, when ...... coccccess 4940-9 
,, veces E E TET 4940-4 
how checked in registration dis- 
AoC A E E = 4940-5 
registration officers to check..... 4940-7 
%% ³A c... . . 4940-6 
e irki e. oa oo 449409 
warning to be printed on..... . 4940-4 


professional recallers, prohibited .. 4940-16 

prosecuting attorney, illegal signa- 
tures reported too 4940-10 

registration officers to check petitions 


signatures— 
checked by precinct officers..... 4940-5 
required; oo ccc . 4940-8 
reward for, prohibitece . 4940-16 


state officer, charges flled with Seere- 


tary of state 4940-2 
supporters of petition, list to be filed 
eseeo@eeseeese@@esevese¢eese 6 EE EE SE SE E) s. o o . 4940-8 
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Receivers. 
bonds of, paid by office..........6059-194 
trust companies may perform duties 


of (see Trust Companies).......... 3349 
Reclamation. See, also, Irrigation; 
Drainage. 
Department of Agriculture to survey 
pro eet. eer: 
Referendum. See, also, Elections. 
cities may provide for............ 7493-2 
under commission plan, to have. 7670-16 
petition for, generally.........7670-22 
procedure to use wee 4971-1 


Reform School. See State Training 
School; State School for Girls. 

Registration. See Elections. 

Remington & Ballinger’s Codes. 

citation of, authorized............-. 152-2 

official compilation ......... ee Te 152-1 

Reporters. 

official for superior courts (see Court 
Reporters)...... ee 

Rescue Homes. 

exempt from taxation 

Reservations. 

state land grants in lieu, selection for 

. 6635—1 


e... 00 „ 


9098 


Revenue. See Taxation. 


Rights of Way. See, also, Eminent 
Domain. ä 


common user of, over state lands. .. 6831-2 
highways— 
county may acquire for roads... . 5623-8 
ditches and drains for roads. . . . 5879-13 


to widen ........ eer ree ee 5623—10 
permanent highway, how acquired 
err ere Cre ee oo . e 0819-8 
logging roads, conditions of.......6831-3 
state lands, reservations of.. 6831-1 
waterways, cities may acquire.....7892—4 
waterways— 
commercial waterways, may acquire 
8 f Suecsenece Lees 
public waterways .......... . e . . 82128 


ne 
National Guard may suppress........7182 


Rivers. 
bridges, joint construction over... . 5686-1 
cities of third class may improve....7689 
counties may join to protect from 

S erlseees Soses occas 8145-1 


dams may be built in (see Waters) 
/ Goseseenneen 6415-1 
Road Bonds. See, also, Highways, 


County Roads. 

highways, county, authorized... .5101-1 
Road Districts. 
assessments of, for waterways... .8212-57 
debts of, after township organization 

6 „% % % % % % % 98 © 8 % % O ¶ ‚ ⏑— 9436-1 


Roads. See Highways. 
Rock. See Quarries. 


Rodman. 
wages of, how fixed........soeos. 58632 


Sacks. 

state to make and sell (see Peniten- 
tiary) 

Safe Deposits. 

trust companies may do business of 
(see Trust Companies) )))) 3349 


Safeguards. 
workmen’s compensation not to 
change law of......... eur ese 6604-30 


Safety Appliances. 
common carriers to provide (see Pub- 


lic Serviceĩĩĩyhõh 8626-66 
Sailors. 
special rates may be granted 8626-18 
Salmon. 
provisions relative to taking (see 
Food Fishes)...... eecccrccccecess -5187 
Sales. 
false advertising, prohibited.......2622-1 
sales in bulk defined..............--. 5299 
state lands, held first Tuesday in 
Monthorisss sorires Prenen daua 6672 
tested measures only to be used (see 
Weights and Measures)......... 5911-9 
trading stamps, regulation of...... 7069-1 


Savings and Loan Associations. 

act exclusive except as to existing 
contrac tts. 3601-26 

actions, receiver may be appointed 


j) eee ee ee 3601-20 
additional security filed with state 

auditor, Wen. 3601-9 
advertising, limit on........ . o o . - 3601-24 
annual licenses, amounts of.......3601-18 
annual reports to be made........3601-18 
articles— 

amendments, how made.......... 8601-1 


filed with state auditor first... . 3601-1 

triplicate filings oo. 3601 

what to — e 1 3 8 
attorne neral, proceedings starte 

b y ge » P S 3601-20 
banking act not applicable to. 3601-1 
banking business prohibited..... . 3601-12 


bonds— 
debenture issued to other associ- 
ation . 3601-8 
investments authorized in 3061-8 
business conducted by state auditor, 
Ii AA aet 3601-20 


6 % 0 % - 2 6 S EEE S E eeee#e#etee @ 


by-laws— 
adoption of...... aoe 
state auditor to approv»e . 3601-2 
capital, consists of payments and earn- 
ing. :ͥ 4601-8 
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Savings and Loan Associations (Cont'd). 
capital stock, minimum..... . e.o . 36011 
checking accounts prohibited. . 8601-12 
children may deposit and withdraw 
ins Gawsiews . 3601-6 
contingent fund equal to five per cent 


required eeeeeve ee ee eee @80¢0 0 3601-13 
losses paid from TERT 3601-14 
contracts not impaired...........3601-26 


directors— 


number of %% oe 9001-1 


oath of ff.. 
dividends— 
how distributed 3601-7 


paid only on vote of directors. . .360 1-7 
examinations, state auditor to make 


D2 Gece Gorina Rese, NENE 3601-19 
existing contracts valid.......... 3601-26 
expenses, how paid. 8601-15 
fees, entrance and withdrawal..... 3601-5 
fines prohibited.... .esesessses s. 3801-5 
foreign associations— 

disbarred from state, when..... 3601-21 

examinations oo 3601-19 

new not allowed to enter state. . 3601-23 

security deposit ld 3601-9 
foreign business, certificate filed... . 3601-9 
foreign securities not to be filed... . 3601-9 
forfeitures prohibited ............ 3601-5 
free shares, unpledged are 3601-6 
guarantee, additional securities re- 

quired, es 3601-9 
incorporators, state auditor to ap- 

Por! ĩ ²˙ el 
indebtedness— 

debenture bonds authorized. 3601-8 

redemption ordered by state au- 

QP si iceces. sasons 1 
inspector— 

appointment ob.... . 601-19 

associations to be examined by. . 3601-19 

bond to handle association... . . 3601-20 

business conducted by, when. . . 3601-20 


compensation and expenses of. . 3601-19 
foreign e examination by 

3 3601-19 
installment shares may be issued. . 3601-6 
interstate business prohibited. . 3601-23 


invest ment 
debenture bonds of other associ- 
AlO couse s eee oees LEES 3601-8 
municipal securities may be bought 
e G % O „ „ „ 0 eeeee 601-8 
1 shares authorizecd. 3601-6 
and must be sold within five years 
TEPEE) FF E 1 S D 


licenses— 
amounts, how fixed.........- 4 . 3601-18 
issued in quadruplicate ......... 3601-3 
loans— 
mortgage to be taken for........3601-8 
other associations may borrow...3601-8 
‘stock may be pledged for 3601-8 
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Savings and Loan Associations (Cont’d). 
losses, charged to what funds.....3601-14 
members, shareholders ............8601-5 
minors may — and withdraw sav- 
TOG 55 PE EA E T 3601-6 
mortgages ‘and notes ‘kept with state 
auditoeoeerrrrrr 3601-9 


mort gages 
property value must be double... . 3601-8 
withdrawal for fore closure 3601-10 
municipal securities, investments sane? 
N 5 ö 6 9 :ꝝ:zQ . 3601-8 
name required . eT ree .. eo oo 3601-1 
names prohibited by other societies 
JVC -oee e e 3601-25 
notice of withdrawal e 3601-16 
e 3601-27 
officers— 
bond required of . ce.. 3601-4 
„ cs esc eunes eaten a sae sais 3601-4 
trafficking in shares prohibited. .3601-16 
operating expenses defined........ 3601-15 
paid-up stock may be issued....... 3601-6 
penalties ......s.essssessss ET 3601-22 
officers failing to comply with act | 
ER E e eee 
prohibited FC 3601-45 


permanent association stock may be 
issued any time ........ ere 3601-6 
place of business stated in articles. 3601-1 


pledged shares, what are....... . . 3601-6 
preferred stock prohibited.........3601-6 
profits and losses distributed.......3601-7 
real property— 
limitation on holding ..........3601-I1 
management of . 3601-11 


pledged may be bought. .3601-11 
receiver, attorney general to ‘ask for 


f ae ee 222. - 0001-20 
rts made annually to state au- 
itor TESEH) > sos.. 4 3601-18 


reserve fund, losses paid from....3601-14 
reserve stock authoriz eckt. 3601 
saving clause es 3601-26 
savings shares may be issued. 3601-6 
securities 

deposited with state. ee2e0ee00008 08 8601-9 


surrendered, Wen 3601-10 
serial association, stock issued only in 
Series esaces 666 3601-6 
shares 
classes authorized 601-6 
exempt from taxation 3601-17 
fully paid, price of. — 2 3601-6 
matured, value obubbbb 3601-6 
officers not to deal in . . . . 3601-16 


preferred stock prohibited. 3601-6 

reserve authorized 3601-6 

unpledged, called free shares.... 

withdrawal, limitation on....... 3601-16 
solvent association may do business 

2 2 6 6 „ 6 E e een 
state auditor— 

articles of incorporation filed with 


e 6 % %% % % W eee COR SHHOHOOHSHHESES ECS 3601-1 
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Savings and Ioan Associations (Cont’d). 
business taken over by, when... . 8601-20 
by-laws to be approved by.......3601-3 
certificate to do business to be is- 


sued eee vee „ 6 6 28 evrvesneveee 8 eo 3601-3 
indebtedness to be reduced on order 
of e Lae aleeak be oo s3 OU LO 


inspector, appointment of. 3601-19 
license, issued by. TEXELS ESERE] -3601-18 


stock— 
free shares ö J . . 8601-6 
permanent, issued any timo. 3601-6 
serial, limitation on issue 3601-6 


taxation, shares exempt from 
ten or more persons to ereate 
undivided earnings 
division of „ eee 8601-7 
losses paid froenmnmn 601-14 


withdrawals— 
dividends allowed .....-.cceceee 3601-7 
fee, limitation oon. 3601-5 
limitation on. 3601-16 
ótico h 60850500688 3601-16 


words and phrases, operating expenses 
e e e S801115 


Sawdust. 
placing in stream prohibited (see 
me) eesueceaege0e2@e2@e208900206 

School 

consolidation, indebtedness of minor 
districts validate 4629 ½ 

indebtedness, elections to validate. . 4629 

library tax may be levied in ... 6971 

union high school districts, dissolution 


and Blind. 
separate institutions for 364 


School Lands. See State Lands. 


Schools. 


attendance in 
tionment of 


rivate schools, appor- 
unds for.............4067 


bonds— 
How 80O0lll“è◻,ö,̃. 4610 
interest on, how paid. . . 4615 
sinking fund for . 4613 
tax to pay interest, et. 4613 
treasurer to publish notice of re- 
dempt iii . 4621 


buildings may be used for farm and 


home economioesQ 45391 
certificates 
classification oll 4644 
credits on fore.igghgg gg 4638 
registration, superintendent may re- 
fuse 6 6 666666 „ 4 „660 a e . 4634 
renewal of . N 4636 
requirements foooů ett 4644 
clerks to report defectives (see Insti- 
tution for Feeble-minded)....... 4399-5 


commission to approve plans for dis- 
trict welfare . e . . . 4539-3 


Schools (Cont' d). 


community welfare 
districts may join for purposes of. 4539-3 
limitation on methods ...........4539-4 


county treasurer— 
annual report of school funds......4558 
certify funds quarterly. 558 


register warrants, too. 4558 
report finances to distriets each 
montn 8 4 
treasurer of distric ts 4558 
districts— 


elections, polling places of.........4679 
- how served in commercial waterway 
proceedinnseees . 8177-1 
may join for community welfare 
party to proceeding to establish 
public waterway...........-. 8212-56 
assessments for constructing. . 8212-57 


districts of the first clase— 
elections, registration, change of 
residence ......... 8 


territory divided into precincts. . 4079 


insurance fund 
may ere ate 4428-1 


levy for 3 ae wigs em eige GO mee 
treasurer to invest ........... 4426-3 
kindergarten, may establish........4740 


registration of electors required in. . 4673 
voting places to be provided in... . 4679 


district of the second class— 
kindergarten may be established. . . 4740 


district of the third clase— 

auditor to register, etc........... 4557-1 
elections, time and place of holding. .4657 
evidence of successful teaching, how 

BHOWD ...ccccccccccecccsevesscecs 4636 
free kindergartens may be 

lished 2 2 22 „ „4 e 1 earn COO 
fund, current, apportioned bi-monthly . 4562 
funds, report on by county treasurer, 


monthly ....... ey . . . 4558 
girls (see State School for Girls). . . 4386—1 
high school districts, dissolution. 4469 
homes for teachers may be provided 

„ T T T oe 8s . 4539-1 
insurance, districts of first class may 

create fund ....cccsccescccess. A426-1 
lands— 

assessed for commercial waterways 

tigate f oll oe 
private, to report attendance......... 4367 

public waterway8 .....-.-sceee. 8212-57 
sinking fund, to draw interest 4613 
teachers— 

certificates, classification of........4644 

credits from other states 465 

good moral character required..... 4634 


state training, discharge therefrom. . 19862 
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Schools (Cont'd). 

union high sehool districts may be 
GisSOlved 2... . cece eee cece recess 4469 

warrants, registry of, treasurer to 
ee eo errr i). 

Search-warrants. 

authorized to enforce game laws. . 5395-11 

Seattle. 

grain and hay inspection in 5980-8 

Seawalls. See, also, Waters. 

Secondary Highways. . 

counties to maintain ........0.... 0818-6 


Secretary of State. 

agricultural development act to be 
printed by (see Agriculture, Devel- 
opment Districts) ............. 3139-59 

attest deeds to capitol building lands.6701 

fees, reinstating corporations.......8715b 


initiative and referendum— 
pamphlet published by (see Initia- 
tive,and Referendum)........ 4971-27 
petitions filed with (see Initiative 
and Referendum) ............ 4971-1 
superintendent department of weights 
and measures ..... . 9511-2 


voting machines— 
examined by ...ccceccccccccess 4910-2 
instructions for ...... e 4910-7 
weights and measures, department cre- 
ated .... ..9511-2 
Secret Societies. 
fraudulent use of name of, penalty. 2696-1 


Securities. See Bonds. 


Service. | 
as applied to process, See Summons. 
defined in Publie Service Commission 


„ ue enere AEn eaa 8626-8 
Seizures. 
game wardens may make......... 5395-11 
Sheep. 
driving on lands without permission, 
trespassss N 3197 
trespassing, penalt gd 3198 
Sheriff. 
authority under game laws to make 
rr ( oes 5326-1 
Ships. 
— from taxation while construct- 
JAWA . . . . 9098 
definition (see Publie Service) .... 8626-8 


Shipping. 
regulation of (see Public Service). .8626-1 
Shore Lands. See, also, Tide and 
Shore Lands. 
ownership of exposed land when water 
is lowered i.05.5660.0s sbeus eee ices 8173-1 
sale of certain (see State Lands)... 
Silver Lake. 
time and method of taking black bass 
OF perch from .....s.ssesosoose s. 5393-1 


Slander. 

financial institution, false statement 
about (EE 06e E E 0 0 333. ˙ E, 

Skamania County. 

judicial district with Cowlitz and 
Klickitat f . | | 510 E | 

closed season for burning (see For- 
ests) 2 2 2 „ „ % 6% % %%% „% „„ „ „ e 6 0 ees 5277-15 

trees, how to be felled..... oe anes 5277-16 

Snake River. 

fishing regulations on . 187 

Sneak Boat. See Game. 

rr Eks N . . . 5358 

use prohibiteeeeee dd. y 5358 


Snohomish Oounty. 
additional judge for...... e.. oso. 9000-1 


Societies. See Co-operative Associa- 
tions. 


co-operation authorized ..... . 3766-1 
fraternal insurance (see Insurance) 
77777. ee ee ee eee 6059-84 
savings and loan (see Savings and 
Loan Associations) 3601-] 
Soldiers. 
special rates may be given...... pawia 1 
soldiers’ home, who may enter.......8908 
Southwest Washington Fair. 
association— 
participation by ...... o. .eeos s o 3012-3 
support of, given to 3012-5 
commission— 
abolished, Department of Agricul- 
ture to Handijes ewan ees 3000-6 
organization of, notice ..........3012-4 
property may be used by . 3012-2 
Lewis county, transfer to 3012-1 


Spanish-American War Veterans. See 
Veterans. 
Special Assessments. See Assess- 
ments; Local Improvements. 
Spokane. 
grain and hay inspection stations in 
5 5980-8 


er 
classification of (see Insurance). 
Stallions and Jacks. 
advertisements of state registry of. 3165-5 


. . 6059-83 


disqualifleation J;·ðꝛ A ··² = 
fee for registry of........... aan 3165-5 
licenses for, owner to keep posted. .3165-3 
lien for services oo 3163 
pedigrees must be approved from 
national stud- book. e.o . . . 3165-2 
pedigree to be registered....... .. 3165-1 
penalties for violation of act relating 
CCC . 316 
(/// witcewaneneesecs< 3165—1 
before sale or ugsee . 3165-55 
registry, oro 3165—4 
Department of Agriculture to handle 
ee ae 8 3000-6 


unsoundness, investigation of......3165-7 
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Standards. 

United States, adopted (see Weights 
and Measures) ........c.ceecece 9511-1 

State. See, also, State Lands. 

eminent domain by, procedure....... 891 


eminent domain used to eliminate 
grade Crossings ....e.e.esse 873-15 


lands— 
assessed for commercial waterways 


PC , 8208a 
assessed for public waterways. . 8212-57 
elassifleation oblbbbb. 6641 
may be condemned, procedure 891 

ownership of game asserted (see 
Game) ........00- E E 5395-21 

m district may improve property 
C e 81 


primary highways maintained by. . . 5878-4 
publie waterways, made party in pro- 
ceeding to establish........ 22. 8212-36 
right of way, grants by, conditions.6831-2 
rivers, beds of, granted for dams. . . 6415-1 


State Auditor. 


building and loan associations, by- 
laws approved by (see Savings and 
Loan Associations) .........++-- 3601-2 
counties taxed by, to cover cost of 
auditing account. 8356 
licenses to aliens to carry firearms 
2517-1 


pointed by ....... demandu —— . . 8356 


State Board of Barber Examiners. 


Compensation .......cccescersscecces 7011 
fees of, paid to state 7011 


State Board of Control. 


grain bags, sale of..... EET T 8559— 
agents appointed 8559—3 
prisoners, list to be furnished highway 
commissioner .......eceeee cscs 8575-1 
rules to be established by, relative to 
Soldiers’ HoounWujuͤ 8908 
State School for Girls, management 
J) J 88 4386-3 
tuberculosis hospitals supervised by 
(see Tuberculosis Hospital) ....5554-15 


State Board of Dental Examiners. 
fees of, paid to stateeeeeeee. 7040 


State Board of Education. See Educa- 
tion. 


State Board of Embalmers’ Examiners. 
fees paid to state........ rade EARS 7041 


State Board of Finance. 

depositary for land commissioner, to 
RGlCCE 645.556 00 Skis eer ese 5071-2 

interest rate fixed by, on deposits. .5071—4 


State Board of Forest Commissioners. 
relating to powers and duties (see 
ForcstS) .e.. 5277-1 


State Board of Health. 


State Board of Medical Examiners. 


fees of, paid to state . . 8393 
State Board Nurses’ Examiners. 

fees of, paid to state........... . . . 8485 
State Board of Optometry Examiners. 

fees of, paid to state....... ce ꝶ :. 8473 


State Board of Park Commissioners. 


ereation ou 4629-1 

powers of ee ee . e . 2629-2 

serve without pay........ . . 2629-3 

State Board of Pharmacy. 

fees of, paid to state 8 

State Board of Tax Commissioners. 

assessors, to meet with....... . . -9086-1 

State Board of Veterinary Exam- 
iners. | 

fees of, paid to state 8437 


State Bureau of Inspection and Super- 
vision of Public Officers. 


inspectors, state auditor to appoint. . . 8352 


officers must keep accounts.......... 8351 
State OapitoL | 
act relating to, purpose of..........6704-1 
appropriation fool .. ee 67041 
appropriation of proceeds from lands 
8 %%% ͤ/;ͥ ꝶ D«T— T 
bonds for— 
paid out of general fund........ 6704-7 
principal and interest, guaranteed, 
when ...... c 670 
buildings to be flre proof 6704-1 


Capitol Commission to select plans for 
o 67 


for PCC 704 
commission 
accounts, how pai ee. 6704-6 
call for and let bids for Temple of 
Jüst liese 6704-3 
employ architects, etc............-- 6702 
may sell or lease capitol building 
!. ³ðͤ ness n 6698 
group of buildings for ee 
lands— 
conveyance of ....... ee rere aly 
may be sold or leased...........-.- 6698 
place of sale........... TETEE 6700 
Temple of Justice, purposes of..... 6704-1 
State Capitol Building Bonds. 
brokerage allo well 6704-2 
exchanged for work done....... oe . 67042 
intereant e woe . 6704 —4 


coupons, payment 6704-4 
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State Capitol Building Bonds (Cont'd). 


issue authorized ...............4.. 6704-2 
part of, issued.................... 6704-2 
proceeds, how used................ 6704-2 
reissue authorized ....... — . . . . 07044 
sale, face value required........... 6704—4 
State Co 


chemist to act for Department of 
Agriculture 3 


agriculture advisory board....... 3000-4 
director of experiment work member 

of bureau farm development... . 3000-15 
experiment station, Department of 

Agriculture to conduct.......... 3000-6 
extension department, head of, mem- 

ber community welfare commis- 


C. 4539-3 
fund to support......... Danaus levee 5049-2 
tax levy fouſrrʒuu 5049-4 


stallions and jacks— 
Department of Agriculture to handle 


% ae ee ee 3000-6 
licensing o . . 3165—4 
registry, enforcement of......... 3165-8 

State Commissioner of Horticulture. 

duties of (see Horticulture)......... 3080 

powers and duties vested in Depart- 
ment of Agriculture............. 3000-6 


State Dairy and Food Commissioner. 

powers and duties vested in Depart- 
ment of Agriculture............. 300 

State Fair. See, also, Southwest 
Washington Fair. 

commission abolished, Department of 
Agriculture to manage (see De- 


partment of Agriculture) ..... . 3000-6 
State Fire Warden. 
duties of (see State Forester). 5277-4 


State Fish Commissioner. See Fish 
Commissioner; Food Fishes. 


State Forester. See Forests; Logs and 


Logging. 
accounts of wardens to be approved 
C · —7*— 3 5277 - 
appointment of ......... EES 5277-3 
assistants, appointed by........... 5277 
burning permits, revoked by....... 5277-8 
co-operate with other states, nations 
or U. S. government. 52777 
duties of, generally 5277-4 
expenses of, how paid............. 5277-3 
fire warnings, to furnish...........5277—4 
forest service, may assemble, when.5277—4 
information published by.......... 5277-4 


logged-off land, investigated by....5277-5 
maps of state lands to be prepared 


„% P EEA 5277 
reforestation, to investigate 5277—EFV4 
salary of board, to fx. 2 . . 5277-3 
secretary of boar ldd 5277 
wardens appointed at request of 


county 
State Forests. See Logs and Logging. 


State Game Fund. 
established (see Game) 6395-34 


State Game Warden. 


appointment of (see Game) . 5395-2 
State Grain Inspector. See, also, 
Warehouses. 
cars containing hay or grain examined 
DY cuiu S 5980-28 
certificates of inspection by....... 5980—14 
charges against, hearings on... 5980-15 
deputies appointed by............. 5980— 
estimate of crops furnished board of 
control ....... ETTA wae anes 0980-4 


fees turned into state treasury... . 5980-29 
grain or hay inspected on request, 


ee ee cece 2598026 
improper conduct of .............. 5980—7 
not to be interested in business.. . 5980-6 
railroad commission to appoint..... 0980-3 
records of inspection and shipments 

KSt /f 5980-14 
rules and grades to be published by 

VVV 5980-12 
sample of grains furnished by. . . 5980-27 
scales to be tested annually...... 5980-29 
warehouse, may enter to examine hay 

CCC ͤ bedankt qedeutes 5980-20 


State Highway Board. See Highways. 
State Highway Commissioner. 


convicts, to employ ................. 5910 

rock quarries, to take charge 9 . 5911 

Salary oo 5867 

superintendent of quarries, to be ap- 
pointed bun cece eee eeee 5914 

State Highway Department. Sce 
Highways. 


State Horticultural Commission, 
powers and duties vested in Depart- 


ment of Agriculture ............ 3000-6 
State Horticultural Commissioner, 
duties of (see Horticulture)....... 9 . . 3080 


State Humane Bureau. 
bureau created (see Humane Bureau) 
eee ee a en ee 8974-1 
State Institution for Feeble-minded. 
See Institution for Feeble-minded. 
State Insurance Commissioner. 


duties of (see Insurance)............ 6059 

State Labor Commissioner. See, 
also, Labor; Labor Commissioner, 
State. 

inspection of bakeries transferred to 
Department of Agriculture....... 3000-8 

member Industrial Welfare Commis- 
0%//öô ³¹wꝛm ͤ K 6971-4 

State Land Commissioner. See Com- 
missioner of Public Lands, 

State Lands. 

assessed for waterways........... 6212-57 

capitol building lands (see State 
pt! 6704—1 

Capitol Commission may bond 6704-2 
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State Lands (Cont'd). 

commercial waterways, shore lands 
donated to . 8173 

conservation of. See Loge and Log- 
ging. 

cruisers to be forest rangers....... 5277-7 


donation for forest purposes, control 
Of ee 4 5277-2 


escheated lands, agent to handle... 
granted lands, definition of.......... 6641 


harbor areas— 
CCC 
may be leased for — pur- 
poses 6776 
rights of way over, holder to be 


common carrier . 6831-2 
harbor areas, regulation of leasing 
(see Harbor Areas)..... . . 6781-1 


lieu lands to be selected... 
losses in forest reserves, etc., indem- 
nity selection fotrtu᷑r. 6635-1 
materials of, right to be transported 
ff. ee eee ee ee . . 683-3 
relinquishment to claims in national 
reserves 6635-3 


rights of way 
forfeiture for failure to transport 
e ven aweedeaveeda% 6831-4 
grantee to be common carrier. 
grants, conditions of . 
over, reserved ..... . 
regulation of carriers using. 6831-5 
rights of way for waterways dp E 
eer eT ee a 


shore lands— 
defined ......e.. 00 
easements granted to ‘build certain 


structures ..... ree eee ere 6415-1 
grants of, to commercial waterway 

districts ......e.cecccecececces 8173a 
river-beds, easements in .........6415-—1 
waterways, commercial ....... .. 8l73a 


state forester to prepare maps of...5277-4 


tide lands 
hh, ð A se ta.5.0% 6641 
leases, assessed for local improve- 
If. ⁵ ³⁰ rdancew ss 7892-56 
rights of way over, holder to be 
COMMON carrier 6831-3 
sale of, to extreme low tide, prefer- 


Once rights 6641-1 
sales 
how condueteelclk 6672 
NOCICG: ; 3 6672 
time to be first Tuesday of month. .6672 
shore lands, title of.......ccseeeeees 8173 
timber, extension of time to remove 
ere er ee . oo . 6647-2 
timber removed from, ‘when........6670-1 
United States— 
agreement with, for lieu lands... . 6635—1 
wardens to prevent trespass on. 5277-5 


State Mine Inspector. 

may appoint a dep ut 737 

qualifications of.............e. —— . 7372 

regulate storage of explosives. ——. . 7402 

salaries of inspector and deputy...... 7372 

term of offi kee q⸗•L(e . 7372 

traveling expenses 7372 

State Normal Schools. 

tax levy for 5 23 . . 0494 

State Oil 

powers and duties ‘vested in Depart- 
ment of Agriculture.............3000-6 

State Parks. 

commission created to manage..... 8967-1 


State Penitentiary. Seo Penitentiary. 

State Quarries. See Quarries. 

fund for, creation of... — . 5914 

State Reformatory. See State Train- 
ing School; State School for Girls. 

State Roads. See Highways. 


State School for Deaf and Blind. 
institutions for, divided...........4387-1 


State School for Defectives. See In- 
stitution for Feeble-minded. 


State School for Girls. 

age to be stated in commitment... 4386-7 
apprenticeship canceled, when . 4386-12 
behavior credits to be given. 4386-8 


commission 
Wann to — two women 
ee ere 2 43862 
site selected by. RSA 88 


commitments, age limit 4386-6 
conditional paroles granted. .. ooo. 4386-8 
cottage plan to be adopted........4386-2 
cottages, limit of inmates in.......4386-2 


courses to be taught........... . . 4356-11 
Gisebsssgse ; 22 4386-6 


o 
re rr s 4396-12 


establishment .. 
girls apprenticed . 


wages may be held. 4386-12 
girls, mental and 3 condition 

must be good......ssssesseoso. 4386-10 
institution part of school ‘system. . 4386-11 
located near Chehalis ............. 4386-2 
management, state board of control 

to have e 4386-3 
officers to be Women 4386-3 
paroles permitted oo. 4386-8 
penaltics— | 

enticing girl a wa ᷣ oer 4386-9 

entrance upon grounds without per- 

iin es ce seen 4336-9 

record of girl to be furnished super- 

intendent ........6. E e 
site, maximum price for......... . 43882 
state board of control to manage. . . 4386-3 
superintendent— 

appointment 4348-3 

end! ð "0 

, Sone ET . . 4386-5 


husband of may be appointee . . . . 4386-5 
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State School for Girls (Cont'd). 

State Training School, girls in, trans- 
ferred te. os q . . 4386-13 

unhealthy girls rejected ..........4386-10 


State Soliders’ Home. 
who may be admitted to.. 8908 


State Superintendent of Public In- 
struction. See Superintendent of 
Public Instruction. 

State Tax Commission. 

annual convention of assessors..... 9086-1 


State Training School. 

discharge of inmates therefrom....1986a 

female inmates transferred to State 
School for Girls...............4386—13 

State Treasurer. 

bond of depositary filed with.......5071-3 

fees for grain inspection paid to. . . 5980-13 

guarantee fund deposited with. . . 6059-198 

insurance securities deposited with 


0 E ee 6059-24 
interest on capitol building bonds, 

payment by..... .....eeeeeee aia 6704-7 
park commission, member off.. 8697-1 
scale inspection fees transmitted to 

f ee eee T . . . 5980-29 
voting machines examined by...... 4910-2 


State University. See University of 


Washington. 

tax for support o.. e.. 0049-4 

State Veterinarian. 

powers and duties vested in Depart- 
ment of Agriculture 3000-6 


Statutes. See Laws. 


Steamboat Company. 
definition in Publie Service Commis- 
sion lag b6 a eos . . 8026-8 


special rates, allowed to make. .. . . 8626-14 


Steam Boiler Insurance. 
classification of (see Insurance). 
Stevens County. 

Pend Oreille created from . 3790-1 
Stock. See Animals. 

Stock Company. 


regulation of (see Publie Service) 
8626—1 


6059-83 


eee @eoee#8e ses ( EE E EE DE SE E EE EE i ( EE EE SE E SE SE D E E E 


Stockholders. 
liability of . 4266 


Stone Quarries. See Quarries. 

operation for road purposes (see High- 
J%%§Ü51LrũowF a tee maser. 5632 

valuation of for taxing purposes... .9112 


Streams, 

beds and shores of may be utilized by 
water districts (see Water Dis- 
333 8 9510-8 

bridges, joint construction over... .5686—1 

casting sawdust in prohibited (see 
e LEESE cow ae 5395-50 

cities of third class may improve..... 7685 

counties may join to protect from 
over f[fo rr ET E LOD 


Streams (Cont'd). 


dikes against (see Dikes)......... . . 4107 
fishway to be built in (see Game) 
@#ee#ees e @®eseeeeseasa e e@eeeoee%eses . . 5395-19 


Street Railroad Company. 

definition of, in Public Service Com- 
mission law...... eee ee re 8626-8 

Street Railways. 

cars to have brakes, ete. (see Public 


Service)....... .. e 8626-66 
cities may operate............. . 8005 
construction on permanent highways 

prohibited. cresce cc ccceee wusi 5879-16 
definition of, in Public Service Com- 

Mission law 8626-8 
five cent fares and transfers, limited 

LOvtvewae: PIENSE Stas wees 8626-25 
operating property to be assessed as 

personal. e 9152 
transfers must be given . 8626-25 
Streets. See, also, Highways. 
arterial— 

city to maintain 5856—4 

counties may help improve...... 5856-3 
cities of third class may build....... 7685 
counties to help improve........... 9101-9 


improved by county funds.........d101-1 


Summons. See, also, Actions. 
cities, local improvements (see Cities) 


% % % % or „% „% „% 6 6 „ „% „% „ 0 GͤF ( E o l 
commercial waterways— | 
form of 995252 6 eevee e 
new parties brought in 8184-1 
parties sought to be included..... 8195.8 
corporations, how served...... . 2011-1 

forcible entry and detainer, notice 
E E E 0 e0 0o o °. o . Be | 
garnishments, writ, how serve 1825 


insurance companies, how served. 6059-222 
public water ways 


/// E ese EET 8212-29 

how served siete ee R9 19-12 

new, given Wenn 8212-31 
tax sales. See Local Improvements; 


Taxation; Waterways. 


Superintendent of Schools. See 
County Superintendent. 


Superintendent of Public Instruction. 


apportion funds every two months. .4562 

humane bureau, member of......... 8974-1 

member commission on community 
Ir. ³ĩ˙¹mAA rnentri goo 


Superior Courts (see Juvenile Courts; 
/ ˙·mAA¹¹ꝛ¹.˙ ‚Äʃʃ⏑¾ẽͤ I. 

additional judgess cee ween 9050-1 

judges, nomination of (see Elections) 


jurors in (see Jurors))))))ʒ!! 94-1 
reporters for (see Court Reporters)... 
venue, change of (see Courts, Su- 

perior)...... ö 209-2 
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Supreme Court. 
appeals to, abstract of record to be 
perrtte ns 1730-1 


clerk to be secretary of board, admit 


Attrneses 1324 
judges— 
nomination of (see Elections).....4842 
number elected ........ veesouvew 9043 
term of, filling vacancy..........9043-1 
record, abstract eos 1730-1 
statement of facts, etc., sent up. ..1730-2 
Surety Bonds. 
expense of charged to office......6059-194 
Swamp Lands. 
cities may fill ] . 7987-1 
Swan. See Game. À 
Swine. 


not permitted at large. 3172-5 


Swivel-gun. See, also, Game. 
use of prohibite cee. 5358 


Tacoma. 
grain and hay inspection stations in 
Taxation. See, also, Assessments; 


Cities; Local Improvements. 
“Agricultural Development Districts” 

may levy (see Agriculture). .3139-24 (f) 
assessments based on price refused for 

land (see Agriculture)..... . . . . 3139-59 


assessors to hold annual convention 
CTC —— oo. e. 9086-1 
assignation house, fine against col- 
l6CtGd AS ,, 8 946-8 
boats in construction exempt from tax- 
JJ E E E E ET 9098 
certificates of delinquency (see Cities) 
/ or ROERE 7892-36 
certificates of delinquency to include 
local assessments...... s 7892-40 


charitable institutions exempt from. .9098 

Christian association ‘buildings are 
exempt....... 

cities, local improvements (see Cities, 


Local Improvements) ........... 7892-1 
cities first class, assessments for via- 
rr menyara eaen saw: 7579 
other than first class, for irrigation 
P 8010-4 
cities of third class may impose...... 7685 
City leviinassssssw 5131 
commercial waterway assessments. . . 81924 


counties liable for costs of auditing 


accounts in eee e 8356 
county 
boundary river improvement 8145-3 
levy for farm development..... 3000-19 
road bond levies 5101-3 
road and bridge fund, levy for. . . 5590-1 
diking district— 
bond le vet 4126—1 
maintenance. e Oe ere. 4121 


Taxation (Cont'd). 
drainage, assessment to cover cost of 


construction...... seese q ee 4061-8 
drainage districts eeexu51x4eeoeqege@ee#ese#ee#e#ee#?e#8e 4226-31 
CXGOMDUIONS.c0Gus: Siew hee iar teeecdd 9098 


fishtraps, ete., deemed personal prop- 


erty..... Se GROMER RS Seaeees 9229-1 
forest trees exempt. . ee E 779098 
fruit trees exempt.... i N 9098 
general levy for filling low lands. . 7987-19 
highway, agricultural development 


districts for building (see Agricul- 

CUTE reise Gere wee. wa viene 2 . . 313952 
highways (see Highways) ———V— . .W . 5879 
inheritance tax, rate of.............9183 


irrigation districts— 
levy by (see Irrigation Districts). .6433 
property interests subject to....... 6426 


irrigation foreclosures, deeds how is- 


leaseholds, how valued..........ee0.. 9112 
levy of higher institution of edueation 
c ee ee 5049-4 
levy for roads after township organiza- 
JJC ¹³¹ AAA 8 . . 9436-2 
library tax may be voted...........- 6971 
local assessments 7892-36 
local, for water in cities..... . 8010-3 
municipal indebtedness limit........ 5110a 
noxious weeds, cost of destruction 


charged to land.......esssesosos. 3042 
parsonages exempt..... sseeesoese. 9098 


permanent highway— 
fund tax for ie Highway, Perma- 


//” ·’ ww K 5879-14 
levy one and one- half mills eww 5879-14 
personal property exempt, limit...... 5079 


personal property— 
collection without notice, when. ..9223a 
distraint and sale of..... ee ee 9233a 
fish-trap, how distrained..........9223a 


interest on delinquent tax.. . 9223 
insurance liable for tax on...... 923 
notice of removal required.. .. 9223-2 
notice of tax dureee ee 92232 
railroad rolling stoek, property is 
% ĩͤ J ĩͤ ee 15 
timber, how distrained........... 9223a 
time of payment on.............. 922. 
port district leg. 8165— 
public service properties valuations 
N én. e eee 


public water ways 
assessments for, added to taxes. 8212-39 


assessments in, authorized 8212— —25 
railroad properties, how classified... 9152 
railroad, valuations, how fixed... , 8626-92 


real property, improvement of (see 
Agricultural Development Districts) 


%% ⅛ðòͤ u ⁵˙¹̃¾ũũU Ä 3139-30 
removal of timber unlawful. when. .2629-2 
river, county boundary flood tax...8145-1 


road district, indebtedness fund, lev v 
for 6 0 00 6 „0e Oo % 06 EE SE @ 559 
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Taxation (Cont'd). 


sales, cities may bid in 7892-63 
delinquent assessments in eit ies. 7892-25 
for delinquent assessments, certifi- 

cate of . q 7892-27 
deeds issued, When — . .. 789233 
savings and loan associations, shares 
exempt fron . ꝗ 3601—17 
schools, districts of first class may 
levy, for insurance..............4226-2 
street railways, operating property as- 
sessed as personal 9152 


timber— 
how distrained lll... 9223a 
removal prohibited before land tax 
VVT ooo. . 2629-1 
standing, personal property...... 9222-1 
tax, extension of time to cut.....6647-2 
townships— 


manner of assessment in..........9400 
rates of levy... .. ccc cece cece 9403 
road and bridges fund, how ex- 


pended...... Lessee e 9339 
value, how determined........... oe. 9112 
valuations for taxing urposes...... 9112 


water district levies, limit on (see 
Water Districts)...... ........9510-17 


Teachers. 
certificates, classification of (see Edu- 


cation)..... p Cece ee 4644 
Telegraph and Telephones. 
definitions concerning . . «1 892-8 
regulation of service (see Public Ser- 
vice oe @ 68 @ ® e @ „e „%%% % „% Bee 7892-36 
Temple of Justice. 
appropriation to build (see State 
CADO] cance — maceseaean: 6704-3 


Terminal Facilities. See Warehouses; 
Public Service; Waters. 


Terminal Warehouse. 
defined 5 


Thurston County. 
actions against public service com- 


.9980-1 


panies brought in.............-8626-93 
additional judge for............... 9050-1 
public service penalties collected in 


eeere seeeeeeee eof Beee 2 6 „ „ „ 86 26-98 


Tide and Shore Lands. 
cities may fill (see Cities, Filling Low 


JVC ⁰»A ] ¹mʃͤ KINE 7987-1 
classification and sale of (see State 

Lands)...... EV 6641—1 
filling low lande 7987-1 


harbor areas, leasing of. See Harbor 
Area. 
leases, assessed for local improvements 


eee ee ee E re ee eee 7892-56 
ownership of exposed lands when 

water is lowered....... cccsce ee S173—1 
rentals, distribution of............ 6781-6 
rights of way over, grantee to be com- 

mon carrier 1 8 


waterway area, leases olf. . (6781 


Timber. 
extension of time to remove. 6670-2 
fires, a from (see Forests) .5277-1 


how distrainsdd i 9223 
lands containing, weeds on need not 

be destroyed...... sssssseseoo es. 3038 
logging road claiming eminent domain 

subject to regulation 5857-3 
privilege tax for holding.......... 6670-2 
removal prohibited until taxes on land 

are paid... .... jee Gases 0+ 2629-1 


removed from state lands when... 6670-1 
standing deemed personal property for 


taxation Sg: it, ace . 9222-1 
tax for extension of time to remove 
e®es ese 6 S E 0 6 0 » 0 9 o „ 660 


Timber Cruisers. 
state rangers to be when...........5277-7 


Tires. 
county commissioners determine neces- 
sity for wide tires. eevee %% „ „6 6 „ „6 6 6 „ 5561-2 


large wheels permit heavier loads. .5561-1 


E 5561-2 


Title Insurance, 
defined (see Insurance)..... E 6059-83 
formation of company, requirements 

(see Insurance)...... ossssese. 6059-197 
Tobacco. 
minor using penaltꝛꝛꝛ . 2445 
sale or gift to minors, penalty...... 2445 
Townships. 
amusements, tego. oft. . . 9339 % 
assessments, how made.............. 9400 
assessors of to meet with county as- 

ses sor V 9400 
auctioneers licensed by............9339% 
business may be licensed.......... 9339 1%, 
cemeteries may be improved.......9339% 
circuses licensed by..............-93391%4 
commissioners’ salaries in counties 

having EE E 4033-1 
contracts, officers not to have personal 

Interest iin 9364 
county funds apportioned to....... 9406-1 
current expenses, county to give one 

hundred dollars...... ssesansesen. 9406-1 
depository for public funds, treasurer 

to select....... ... iene eee 9392-1 
dogs may be licensed..............9339% 
estrays, disposition or sale of........ 9414 
former road debts, how paid.......9436-1 
funds withdrawn from county.......9392 


hawkers and peddlers licensed by. .9339% 
highways, county funds transmitted to 
er a ee ee — . . 9406-1 
libraries may be established. 9 
license, amusements, hawkers, ete., 
may require 2. . . 9339 


officers— 
acceptance of office must be filed. ..9357 
failure to file deemed refusal... . 9362 
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Townships (Cont’d). 
contracts, personal interest in pro- 
9 


hibited...... FC 64 
oath, bond . . 9357 
vacancies, county commissioners to 

NJ ·˙ A 9366 

permanent highway, petition for. . . 5879-2 
police judge in, how selecte t. 9368 
pound master, fees and duty 9 9414 
printing for, estimate o᷑ f 9373-1 
roads and bridges may be constructed 
T . seee os 9339 75 
shows licensed by. verre ror 55 9339 ½ 
supervisors, powers and duties of... . 9368 
supplies, how furnished............ 9373-2 


tax levy for former road work.. . .. 9436-2 
tax for former work, how collected. 9436-3 


taxes 
how levied ......cccscvccccecess+- 9403 
rate of levy......c..ee- . 9403 
town meetings, powers off . 9339 % 
treasurer— 
bond on . 
depository selected DY. cc 392-1 
funds withdrawn from county. . . . 9392 


vacancies in office, how filled......... 


Toy Pistols. 
sale to minors prohibited...........- 


Trading Stamps. 


9366 


2445 


county license fee foᷣr 7069-2 
licensing ob woe. . 7069-1 
redeemable only by giver e 7069-3 


violations of act, penalty 
Train Orews. See, also, Railroads. 


freight train, what constitutes... .8687—2 
passenger train, what constitutes .. . 8687-1 
Training School.. 

discharge of persons theref rom 1986a 


Transportation of Persons. 
defined in Public Service Commission 
//öͤ·;L— 8 . . . 8626-8 


Transportation of Property. 
defined in Public Service Commission 
86 


Treasurer, State. See State Treas- 


urer. 
Trees. See Logs and Loggings. 


Trespass. 
hunting or fishing, lands inclosed or 
without permissioenn 2665 
notice to be posted on uninclosed lands 
TFP 
sheep entering lands without permis- 
FPFCVCTCCCCCCTCTGTTTTTCGTCCTC0TCCTCT„́öTCCCCCC T EEan 
walking upon double track ee 
. 2664-1 


3197-1 


Trout. 


season for (see Game). . 9395-14 


EE aE EE SE ZE ZE EE SE 


Trust Companies. 


abstracts may be certified.......3349 (19) 
act as fiscal agents for municipalities 

Se CoM Seas Session HaCaeele.cme see bo: 334 
banking business may be conducted 

DV icxicin Severin GOTERNE 3349 (18) 
banks not permitted to engage in trust 

businesses ss. 3349 (19) 
corporations using title unlawfully 


(see Banks and Banking)......... 3339 
deposits, right to receive. 3349 (3) 
executors and administrators may per- 

form duties ooo 3349 (13) 
guardianship, duties of, may be per- 

formed by...... os. 2 2 . 3349 (13) 
how formell... sanasi 3346 


insurance laws not to govern. ...3349 (19). 
legal advice not to be furnished by 
2 2 2 6 „ 6 6 „ e „% „ 88 ©Cee een 3349 (13) 
powers of 
property of married women may be 
handled by ..............- . . . 3349 (6) 
receiverships may be held by. . . 3349 (12) 


Trustee, 
bond of, paid from office........6059-194 


Tuberculosis Hospitals. 


almshouse to be conducted separately 
5554-8 
applications for admission to, exami- 


atis ec cecee 55545 
appropriation to support......... 5554-13 
board of managers for..... 225542 
bonus from state . . . 555410 
eities or counties may contract for 

care of patient.eeezꝘ .. 5554-9 
city an may receive state aid 

r — . . 555414 
counties may establish............ 5554-1 


county commissioners may handle. 5554-12 
county treasurer to handle funds of 


CICS WENO S SS be: MEN SOS Swe oa) 55544 
free treatment ..........0cccceeeee 5554-6 
funds, county treasurer to handle. .5554-4 

managers— 


appointment and term of office. .5554-2 

county commissioners may conduct 
3 ͤœ! f 5594-12 

removal of, charges must be filed .5554-2 


report quarterly e 5554-11 
nonresidents admitted, when....... 5554 
patients 

advanced cases to have precedence 

f ee 5554-5 

free treatment given, when...... 5554-6 

support of, relatives to pay...... 5554-6 
state board of control to supervise 

j d 555415 
state board of health to inspect.. 5554-7 
state to pay for care of patients.. 5354-10 
superintendent, appointment and 

n,, einni «oueueeecoes 554-3 
“tuberculosis fund” established.. 5554-1 


tuberculosis patients treated only in 
such hospitals. 555416 
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Union. See, also, Co-operative Asso- 
ciations. 


co-operative authorized ...........3/66—1 


Union High School Districts. 
dissolution oo 4469 


United States. 
adjutant general to report to Secretary 
OF WAF cise tdwacaccasenesesaes — . 7194 


agreement with, for lieu lands. 6635 
agricultural expert appointed by. . 3000-18 


agents of, special rates too 8626-18 
bridges, co-operation in building. ..5686-1 
congressional districts..... ......e6. 3673a 
contract with, for water (see ee? 
tion Ditches) CCC ee ee 427-6 
counties may co-operate with in Peis 
development...... .. . 3000-18 


drainage system, aid in constructing 
(see Drainage Improvement Dis- 


tricts) eeeesees@8teeeseess8*seseesenoeseeses 6&6 4226-22 
engineer 
special commissioner for county 


boundary rivers..... re er 8145-46 

port district may n property “* i 

65- 

rangers of to be state rangers ET. 5277-7 

state forester may co-operate with. 52774 
waterways improved with consent of 

8172a 


DV scesaee w ws 0 
weights and measures standards 
adopted (see Weights and Meas- 
WIGS) 466508. Seeeuees iG en 
University of Washington. 
fund. for support of. ee ee 5049-2 
ir! 5049—4 
chemist to act for Department of 
Agriculture. 3000-11 


extension department, head of, mem- 
ber Community Welfare Commis- 


sion. ( E SE EE (B SE D E EE E E E O re eaaeo . 9939-3 
Validations. 
city or county indebtedness...... . .5108a 
commercial waterway assessments. ..8192a 
school district indebtedness........ 46291% 
Vehicles, 
width of tires, regulation (see Tires) 

e G ⏑ % [ PçÜ ev „% „ „„ „6 „ % „ „ 9 45561 —1 


Venue. See Aetion. 

actions against public service com- 
panies (see Public Service)..... 8626-93 

change of on prejudice of judge....209-2 


Vessel. 
defined in Publie Service Commission 
1B Sa ea E E 8626-8 


sik tahoe a Ge saad Bae Se 
suspended as to TE 8626-14 

Veterans. 

roster, adjutant general to keep. 7194 


Veterinarian, State. 
powers and duties in Department of 
AQTICUILUIG es 3000-6 


Veterinary, State Board of Examiners. 
annual report to gOVernor......... 
compensation of members 8438-2 
fees paid to state 8437-1 
Viaducts. 

approaches to defined......... setee tole 
cities may build . . . 7579 
council to order, vote necessary.. 7579 
special assessments for (see Cities). . 7892 
Vital Statistics. 

births and deaths to be recorded. . . . 5441 
cities to be separate registration dis- 


Fleiss. Sane dee — . 0424 
counties to be separate districts... 5424 
deputy registrars to be appointed... .5425 


districts, division of state into. .. oo 0404 


fees of ‘registrars errr ere 2. . . 5441 
health officer to be registrar 65425 
registrars— 

compensation ob ooo 441 


monthly report to be made by.... 
Voters. See Elections. 
Voting Machines. See Elections, 


5441 


Wages. 
lazy husbands’, paid to family. . . . 933-3 
minimum for women and children to 
be fixed (see Industrial Welfare 
Commission . 46657111 


Wagons. 
width of m; regulation (see, also, 
Tires).. ee 62 6 6 % „% 0 0 . A 61-1 


Wahkiakum doni, 
judicial district .... 


Wardens, Forest. 


2 % „ „„ „4 „6 „ . 9050-1 


duties of (see Forests ) 5277-6 
office at county sealete . 52775 
salary of ...... 2 
Wardens, Game. See, also, Game. 
ex-officio forest rangers e 
premises * be searched for, seizure 

(h SE EE E E %%% @ 8 % OOS 40.4 se DOLO—L 
Warehouse Receipts. 
act, title of 2 2 2 2 6 „6 „ c s. 93609-61 
action defined..... E T i E 
actions— 

creditors’ remedies .............3099-26 

enforcement of liens. 3369-28 


adverse claimants2s 560-17 


adverse elaims— 


examination ob 3369-18 
liability not lessened by........ 3309-19 
altered, delivery on..............3369-13 


attachment of goods denied, when. 3369-25 
auction, goods sold by to satisfy lien 
MGiaie EEES EOE 3369-33 
cancellation on delivery of goods. .3369-11 
care of goods 3369-21 
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Warehouse Receipts (Cont'd). 


charges— 
lien denied unless stated in 3 
stated VT N 3369-2 
common-law rules applicable......3369-56 
creditors, remediesQ . 3369-26 
date to be ShoOW ꝶ n. . 3369-2 
definitions. . . 3369-58 


delivery of goods 
altered receipt no excuse to refuse 


eae ae ‚ 3 2 ꝙ ꝙ . 336913 
compulsory EET E E EE it LO 
court to order, when...........ds09-14 
ei ,, ĩ 8 3369-58 


justification for . . 3369-9 
liability for mistake in........3369-10 
lien must be satisfied first......3369-31 


made When . 3369-8 
part, indorsement on.. . 3369-12 
receipts to be canceled.........3369-11 
shown to whom made............3369-2 
without receipt, penalty........3369-54 


delivery of receipt, negotiation... . 3369-37 


description of goods. . 3369-2 
duplicate 
effect ob 3369-15 
failure to so mark, penalty...... 3369—52 


liability for failure to indicate. ..3369-6 
duress, negotiation not affected by. 3369-47 
existing receipts to be vwalid...... 3369-59 
false receipt, issuance, penalty.... 
false statement. 


fraud, negotiation not affected by. 3369-47 
fraudulent alteration, nondelivery of 


goods on e . . . 3369-13 
“fungible goods“ 

Genn! wresrs N 3369—58 

liability for r . . . 3369-24 

stored in bukkkk ewan 3369-23 
garnishment of goods denied when 

i o cc q ꝗ ꝗ ꝗ⁊ ⁊ .. 4336925 
“goods”— 

defined ....... .. oc . . . 369—58 

stored separatelã ) . 4336922 

surrendered wen 3369-8 
holder 

denned /ÄÄöÜ;Or %⅛‚w. ˙ 5mj Ä 3369-58 

good faith proteeted...... . . . . 3369—48 
indorsee, rights oꝶtiii. 3369-41 
indorsements— 

carries no liability.......eseees 3369-45 

negotiation bee 3369-38 

part delivery br 3369-12 
“in good faith“ defined 3369-58 
injunction to prevent negotiation. .3369-26 
interpretation . . 336956 
liability — 

adverse claim not to relieve. . . . 3369-19 

careless keeping. s.. eooo. . 3369—21 

commingled goods . . 3369-24 

indorser exempt fron .. 3369-45 

loss of goods . . 43369120 


Warehouse Receipts (Cont'd). 


lien— 
charges must be stated in receipt 
os ars ö 3369-30 
enforcement.. e 
general remedies permitted ee 3369-35 
goods liable for............... -3369-28 
includes what..... Errr . e ee o 3389-27 
receipt prior to all others. 32699 
sales to satisfy...... N 3359-33 
surrender ob 3369-29 
lost or destroyed, court to order de- 
livery of goods 25 3369-14 
misdelivery of goods, liability... . . 3369-10 
misdeseription, liability or 5. 3369-20 


misstatements as to ownership, pen- 
JJ E E E ͤ⁵² wanes 3369-53 

mistake not to affect negotiation. . 3369—47 

mortgaged goods, negotiation of re- 


ceipt, penalt 9 . . . 3369-55 
negotiable if deliveree is not stated 
/ ee ee 3369-5 
negotiable unless marked otherwise 
N e T 3369-7 
negotiation— 
ele S60 6604 2%. meaai 3369-37 
fraud or duress not to affect... . 3369-47 
how e effected 3369-37 
indorsement..... sesessase 3959-38 
Fears ern das . . 3369-39 
who may makeeeeeeeeeeee 3369-40 
nonexistence of goods, liability. . . 3369-20 
non-negotiable— 
provisions void.... wecercecceces 3369-5 
„ terris d aeeaedewrewesce 3369-4 
numbered consecutively...... ˙ . 3369-2 
offenses— 
delivery of goods without receipt 
%%% d ĩͤ E 3369-54 
duplicate receipt v unmarked...... 3369-52 
false receipt ͥ 3369-50 
false statement . „ 336931 
misstatement as to ownership. . . 3369-53 


J SSS SS S AS N, 


negotiation of receipt on mortgaged 


goods...... C 3369-55 
“order” defined .....cccccccecee . 3869-58 
“owner” defined .....cccccccccces 3369-58 
part delivery of goods, indorsement 

on receilltlt eee 3369-12 
perishable goods— 

notice to remove. 3369-34 

aer cose ws e 369-34 
“person” de finest. 3369-58 
pledgee does not warrant 336946 
“purchase” defined....... Sweetie 3369-58 
“purchaser” defined. 3369-58 
“receipt” defined....... Lessssoses 3369-58 
receipt prior to all other claims, . .3369-49 


redemption of goods. . 3369-33 


remedies— 
general, allowed ereditors . 3369-26 
warehouse man . 3369-32 
sale of receipt, warranties accompany- 
Iss 368 
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Warehouse Receipts (Cont’d). 


sales— 


effect ob 3369-36 


how econduetec cd. 3369-33 
redemp tion 3369-33 
saving provision 336959 


special eontraetss 3369-3 
storage charges to be stated. . . 3369-2 
storage lien, charges for must be 


ale!l‚ tretes N 3369-30 
terms of recei pe. 3369-3 
title / K e 
trans fer 


negotiat ion .. 3369-39 
warranties accompanying. . . 3369-44 


trans feree 


rights o ß. 3369-42 


rights to compel indorsement . . . 3369-43 
uniformity of law desired . .. 3369—57 
“value” defined ............ . . 3369-58 
warehouse, location stated on receipt 
“warehouseman”’— | 

defined........ cece q ꝗ⸗ . . . 336958 

delivery of goods compulsory.. . 3369-16 

duty of ....... 6 

issuance bã⁴y gg 3369-1 

remedies on 3369-32 
warranties— 


indorser does not give.........93609—49 


pledgor not liable for..........3369—46 
sale of receipt......cesecceess 3369—44 
words and phrases defined..... . . . 3369—58 
Warehouses. See, also, Grain and 
Hay. 
act creating, commission to regulate 
(see Public Service)............ 8626-1 
appropriation for hay and grain in- 
spection...... cosa eee 
bond to be given by............ 5980—24 


bonds of inspectors, etc., filed with 
secretary of state 5980-5 
cars to be inspected..........06. 598028 
chief cities as places of inspection. . 5980-8 
“commission” refers to Railroad Com- 
II ĩ⁵² nn. x ens 5980-1 
constitutionality of act, effect of. . 5980-32 
damages, liability for in refusal to 
deliver goods 5980-23 
définition gg, ð 5980—1 
definition of in Publie Service Com- 
mission law ...... ree eee 8626-8 
deliveries to be made on demand.. 5980-23 
deputy grain en appointment 
of 


CCF ee ee ꝗ 6980-4 
discrimination by prohibited, receipts 

CCC 5980-22 
examination of grain or hay 3 in 

err; ce 5980-20 


fees for weighing and ‘inspection of 
hay and grain, how altered.. . 5980-13 

grain grading, appeals to Railroad 
Commission inn 5980-16 

grain grades, method of fixing....5980—-12 


Warehouses (Cont’d). 

grain and hay, reinspected, fee for. 5980-17 

grain inspection, certificates of given 
by inspectors. ne ee eee . . 0980-14 

grain inspector, how appointed. . . 5980-3 

grain shipping facilities to be pro- 


CPCPPCPPPVVPPCTT T 5980-25 
hay and grain — to be a 

ee ee eee ;( 5980-12 
hay, inspecting ‘and weighing in 


charge of Railroad Commission. .5980-2 
inspection charges fixed by Railroad 
Commission oeeo. 0980-10 
method off 2 . . .. 0980-11 
inspection of grain at noninspection 
points 598 
inspectors to keep record of inspec- 
tions and shipments....... . e e 0980-14 
inspectors or officers not to be inter- 
ested in businesses 5980-6 
license to operate, fer 5980-18 
location to be stated on receipt (see 
Warehouse Receipts)). 3369-2 
misconduct of officerss : . 5980-7 
penalty for violating act relating to 
TCC ecnemewsusees 980-31 
police protection for hay and grain, 
CO: preis deduces 5980—30 


Railroad Commission— 
to employ inspectors of. 5980-9 
hear charges against inspectors. . 5980-15 
inspection by.... een es 0980—24 


rates of — 
method of fixing...............5980-11 
posted........ ETET ꝗ e 3980-19 
must be uniforůmmm . 5980-21 
receipts of (see Warehouse Receipts) 
e 69 
receipts to be issued by. TE 5980-22 
report of, made annually......... 5980—24 
samples of grades of grain, sent to 
Neo arisin say E e a 
scales tested annually............9980—29 
r cidis irasri 5980-29 
sidetracks for grain inspection to be 
provided..... „ . . . 598029 
terminal defined dd — . 0980-1 
warehouseman, ineludes What 5980—1 
defined in Publie Service Commis- 
sion Ia 86268 
Wares. 
sales in bulk defined. 5299 
Warrants. 
game wardens may serve (see Game) 
e Magne eee eee 
Washington State College. See State 
College. 
Water. See, also, Irrigation Water- 
ways. 
auxiliary systems for cities........7892-5 
cities— 
acquire for irrigation...........8010—1 


construct waterwayB ...e.e. 7892-4 
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Water (Cont’d). 
dike, ete., by local aoe 
plan oe q 789217 
install system by | ‘local improve- : 
menu.. 7892-3 
lease wharves .... Reais PETET 
86l] surplus. ..... ³ A 8010-6 
dams across rivers authorized...... 6415-1 
drainage districts, reorganization of 
(see Drainage)... .esesesssses.o 4267-1 
fish, streams stocked with, protection 
jj) ̃ 6 on renee EE 5391-1 
harbor areas may “be leased for boom- 
ing purposes ...... 8 e 6776 
irrigation, eities may . water 
LOL 6 64.6. cristi eee 
navigation, paramount in reer 6415-1 


rates for— 
changes in, notice of to commis- 

os . 8626-28 
filed with commission. — 2 . . e 8626-27 
special to employees, state, etc. . 8626-29 

rates and n to be reasonable 


CCC 8626-26 
regulation of service in. See Public 
Service. 
rivers, dams in authorized.........6415-1 
tide lands, new definition 0 6641 


unreasonable preference in service of, 
prohibited..... e 


‘Water Company.” 
definition in Public Service Commis- 
sion Ilßacg hh 8626-8 


Water Districts. 
additions to, notice and hearing of. 951015 


&ppeals— 
dismissed unless objection is taken 
EPEE E T E sas 9510-14 
superior court authorized to enter- 
Ca eee ssa s ..9510-13 
appropriation of water authorized. .9510-8 
area, greater to be acted on first. ..9510—4 
assessment-rolls, appeals from, how 
taken. eoeesss %%% E O %s 9510-18 


assessment 
authorized for local improvement 
ff aNG s.. . . 95109 
local districts may levy...... . 9510-12 
DOUCO k ð . . 9010-12 
ballots, style oouß . . . 9510-3 
bids to be opened publicly........9510-20 
bidder to furnish bond of good faith 
Hirai —V— 2 e 
board of commissioners, officers of. . 9510—7 
bond— 
interest coupons to draw interest 
Pees e bo aeeseaw setewesegusyo10=ol 
tax G ⁵²˙ m- sa IlO] 
issuance of authoriz ee. 9510-11 
sinking fund to pay..... . . . 9510-11 
commissioners— 


election oů .... „„ . . «9510-6 


Water Districts (Cont'd). 
nominations ob 
powers and duties 9510-8 
proceedings conclusive unless objec- 

tion is filed.. ... . . 9510-14 


vacancies in, how filled......... 9510-6 
contractor, good faith . bid required 
ere ee e.. oo. 9510-20 
contracts, call for bids. . 3 . . 9510-20 
county to pay expenses of elections in 
jjßßßͥͥꝓG̃̃̃ Ä 9 . 9510-8 
creation, vote necessary........e.. 9510-5 
district, a municipal corporation. . .. 9610-5 
eleetions 
adoption of plans, notice of.. . . 9510-10 
annual, time obßlßß > . . 9510-6 
creation, notice ob 9510-3 
enlargement....... ssccce sosoo 9510—15 
expenses, county to pay.........9010-46 
indebtedness...... loosse sose. 9510-19 
indebtedness to be incurred sub- 
mitted separate EEE T 9510-10 
Ates se obs idda Swed 9510-6 
officers of, eompensation........ 9510-16 
registration books to be delivered 
to officers of......... EERENS 9510-6 


electors, qualification of...........9510-6 


eminent domain— 


commissioners, duties of......... 9510-8 

powers given to......... ee 
enlargement of, proceedings 9510-15 
establishment authorized.... .. o-. 9010-1] 
expenditure for system not to be made 

until plan is adopted...... eee. . 9910-10 


improvement districts, how created 
®ees eessen . 9610-12 


indebtedness— 
authorized submitted to vote. ..9510-10 
contracts may be let.......... 9510-18 
interest coupons to draw interest, 
„ trisite sisters is 9510-21 
local assessments, hearings on..... 9510-12 
local a districts may be 
r sessao diat 9510-9 
name Of 34%. seted cesses Ss ae sede: 9510-5 
officer of district, how selected. . oe 9510-7 
petitions— 
amendments to 9510-3 
creation of district..... SEREEN 9510-2 
filing and checking of........... 9510-3 
sufficiency ao 9510-3 
pipe-lines may be constructed..... 95 10-8 
polling places required............ 95102 
polls open Wenn 9510-6 


proceedings conclusive unless objec- 
tions MCG. ices 2o6oeaneueseees 9510-14 
registration of voters, general laws to 
apply 
river-beds may be utilized.. a.e... 9510-8 
scheme to be outlined and submitted 


eseoeve oveesneee8e 08 eee e2@eee 951 


rr (( . . 9510-10 
sinking fund to be established. ... 9510-11 
special funds created........... . 9510-23 


storage basins may be created.....9510-8 
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Water Districts (Cont'd). 


supreme court, appeals to, how taken 
@®ee0eve080 ee % PC ꝙ e me „ee %%% „„ ee „ 9510-13 


taxation 
additional tax not to exceed two 
Wi! e 9510-17 
bond levies 9510-11 
five mills levied by ‘vote of Low 7 
V 24 2 ꝗ⁊ 951019 
vote, who entitled to 9510-6 
water district fund created..... . 9510-22 
water rights may be acquired. 9510-8 
water supply may be protected..... 9510-8 
waterworks, purposes fkk 9510-8 


Water Fowl. See, also, Game. 
certain methods of capture prohibited 
5 


777)Gö§;õ•ĩʃʃ.ẽ sakirka ss 8626-1 
“Water System.” 
definition of in Public Service Com- 


mission lac. . . . . 8626-8 
Waters. 
bridges 

interstate, joint construction of.. 5686-1 

joint construction of...........-. 5686-1 
counties may join to protect from 

OVETHOW. 2.0 seccccees eoscccores 8145-1 
districts for furnishing may be cre- 

/f ĩð2quĩ Seeaeewe ees 9510~1 
floods, protection from (see, also, Dik- 

ing Districts)...... 8 . 8145-1 
ownership of exposed lands upon 

lowering of waters 2 


Waterway Area. 

harbor area (see Harbor Areas) . . 6781-1 
leasing ob 6781—1 
port districts to lease 6781-1 
port district to receive rentals from f. 
rentals for, adjustment of.. 6781-6 


Waterways. 
adjoining lands may be acquired by 
CITY... wee6 „ 0 0 0 „ 0 . 7987-18 


bonds— 
aid of United States interest on 
„ „ 0 0 „ 0 2 0 0 2 0 06 0„ . 8147-1 
issued fooernrr 8147-1 
cities may regulate wharf rates. . 7987-17 
cities of first class may let wharfs. .7507-1 
cities of second and third class may 


CONSUIUC e 7987-1 
cities of third class may improve. 7685 
commercial— 

actions, additional parties, damages 

alloweceee u srodni „8181a 
actions, adverse elaimants, how 
brought in 8184a 
appropriate lands —award of dam- 
Ss... ĩ vebas’ l 
notite Of a‚ 8177-1 


change of ownership, new parties 


XEKE LEEM eeoevoevevseevened0 8880860080808 186a 


Waterways (Cont’d). 


court may compel proceedings, au- 
r Geeese secon 8212a 
findings of jury conclusive. . . 01888 

jury to make separate findings 
ee mete sees (yaa TETE 
minors, how served. . 8187a 
municipalities made parties 8208 
new trial, procedure . . . 81808 
appeals to superior court 8184-2 
to supreme court ö q . qð 61883 


assessments 
additional, authorized ..........8192a 
collectiounn?᷑ n o 81928 
levied hoOh)⁸0h) 8192 
limitation 81923 
maintenance of waterway...... 8197a 
pay cost of attempt to organize 
2 SE E E e EE S SE E E @ E E E E O O O o 8193 
publie propertày 82092 
subsequently brought in lands, 
how use cl. ᷓ . 81842 


Validation aß: 8192 
beds and shores of waterways, 

granted too posoosoo 8173a 

sale or exchange o . 8173 


benefits, jury to determine. 8185 
bonds 


call for payment, notice........ 82632. 
denomination and terms of....8200a 
interest fund assessments 8204a 
issue authorizeeeſdſdſdſſdd 8199 
may be exchanged for warrants 
e Soe e eee 
registry of .ssessesssscsicesss: 8205a 
same as municipal securities. . . 8199 
sinking fund created........... 8202a 
boundaries, changes in how author- 
(/ serado: 3 8168 
extension of, cost... 8168 
buildings, damages to, measure of 
77TTC ee 8183a 


canals, ete. „ may be built by....8172a 
ehanges in route of waterway, pro- 
cedure..... Bd Succes, eee Sas 8184-2 
cities may appropriate funds to as- 
JJV 81740 
city may join in creating.......81/4a 


commissioners— 
bond 3 ˙ Ä 
compensation of ..... diterne aLla 
notice of claim for...........82lla 
duties ee cwsOLl0a 
election off.. . æ8170a 
officers of 3 renee 8198a 
terms of Gees ie 
vacancies, how fille ee. 8175a 
conflicting claims to lands taken, 
how determined .......cceee:; 8191a 
connecting, not to be vacated... . 8119-2 
contractor— 
bond Of ...ccccovee e 
— filing, 1 limit 
ff. RUNT 8194a 
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Waterways ( Cont'd). 


county may join in creating.....8174a 
county may pay for benefit to roads 


and bridges.... ......... .. o. -81748 
damages, additional parties....... 8181la 
building and land separate, when 
RF 9 81848 
buildings, measure of.. 81834 
how assess ec 8177-2 
district— 
Sehr. Wisictseususoness 8170a 
organized, notice filed with sec- 
retary of state...............8170a 
elections— 
general school law to 8 8171 
how condue tel . 8170a 
notice oo 8169 
eminent domain, power of.. . 8172a 
award in, held by court pending 
appeal. Peewee . 81883 
engineers, etc., employment of.. .8177a 


establishment, districts, validated to 


continuꝭe . . 8212e 
jury to make findings. £65668 0600018 
municipalities made parties..... 82088 
proceedings heretofore had, vali- 
dated...... err a n 82120 
formed, distriets may bee. 8166 
injunctions, provisions enforeed by 
e i EE A 
interest fund created. ö . q q⁊¼ ꝝ V. . . 8204 
interest on warrants commences 
„ seuss esas c.oo. so 82068 
jury to determine damages.. 8177-2 
jury may view lands............. 8182a 
lands benefited to be included....8184a 
lands left out, how included..... 8168a 
maintenance, ‘cost of, assessment 
. errr eer 8197a 
minors, how served...... 22 481873 
new parties, proceedings 8186a 
Officers of boarde 8198a 
order of appropriation when issued 
tees POEs ts, wae meneen sos 8189a 
peyments ‘for construction, when 
PAID. cece qe i 8196a 
petition to appropriate lands for 
Water, sara kan . . 8176 
petition, bond to accompany......8167a 
forming, requirements of.......8167a8 
hearing on, notice............. 8168a 
proceeding to establish, dismissed 
WHEE ceneri Utavieuew wees aes 8190a 
levy to pay costs of..... cove. 81938 
process, service of, fees.........8210a 
rights of way for......... TETTE 8172a 
over state Jand.......... ......8172a 
routes, changes in, procedure. .....8195a 
shore lands to vest in whom........ 8173 
sinking fund created............ 8202a 
state may join in creating........ 8174a 
sue and be sue ce. 81664 
summons in action to appropriate 
land, service oůo ffn. 8177-1 
trial, jury to make separate findings 
f . 


Waterways (Cont’d). 


validation of ...... e 
validating acts, former not abro- 
, Sete seniore biniro a 
Warrant 
issued for face value only......8198a 
interest on 81982 
warrants, call for . e . . 8206 


interest on, commences when. . . 8206 
waterways may be improved by. . . 8172 
work may be done by contract or 


e si be0escew ed sidi 819+a 
construction authorized to fill low 
lands FV 7871-17 


counties may assist in building. . . 8147-1 
counties of first class may issue bonds 


Tocino seenen 8 oo. 8147-1 

election to determine. PEE 8147-3 

may join in ........81l47-1 
docks, etc., may be built......... 7987-17 
dock and Shart ea rentals for, how 

i Lli E ⅛ͤᷣ K] 6781-1 
harbor lines may de established by 

CIOS aii E come cscs 4987-17 
improvement districts to construct. . 7987-2 
leasing of area abutting............ 6781 
logging roads over to be common car- 

e + akban ea) eee ae eae 6831-3 
port districts to create. soedest asees 01094 


port districts to control...........8165-4 
port districts— 
act authorizing is cumulative. .8165-14 
assessments— 


authorized, objects of......... 8165-1 
special appeals from..... ... 8165-10 
local improvement .........8165-10 


establishment and control.......8165-4 


funds for districts, created. . . . 8165-13 
indebtedness may create........8165-12 
improvemente— 

local districts formed for..... 8165-10 


local improvement— 
districts created .............8165-16 
one-half paid from general fund 
TTT 8165-11 


Port of Fund” created. .8165-13 
public waterway district— 
act cumulative...... . 8212-64 
enforcement of ...... e eee 
appeals from proceedings. 8212-58 
assessment, appeal, effect of... 8212-34 
assessments attach to land until 
f TEENE 8212-13 
collection of, report on 8212-44 
commissioners, compensation of, 
how pald...... ....-seeeee. 8212-26 


commissioners to make . 8212-25 


commissioners, oath of. 8212-26 
to report when. » 2 „ „%% „%%% „% ce 5. 8212-28 


to view property.. CAE E E 0 0 „ 82 1227 


commissioners to determine. 8212-25 
deducted from benefits. . . 8212-28 
hearing on, notice of.. 8212-29 
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Waterways (Cont'd). 
new, given when...........8212-31 
proof of service of notice. . . 8212-30 
improvement, how made.....8212-27 
installments, may be paid at any 
time ‚ 9 ꝗ＋õ1 3 . . 5621241 
interest on 212-39 
interest to be included in in- 


stallments ........... . e . 821242 
interest on, property in appeal 
CCC 8212-35 
invalidity cured by reassessment 
))%%ͥͤ Ria TEE T 8212-51 
he a may be used to pay.8212-59 
ODS... cece . 8212-39 
JJC 8212-36 
objections to, how filed....... 8212-32 


payment of without interest. . 8212-37 


record of S %% %%% „e „e „ers 8212-38 
record of, notice of......... 8212—40 
property taken, paid by......8212-25 


report of commission, roll. . . . 8212-28 
roll, amended when.. eoveene . 8212-33 


certified to treasurer... oo . 8212-35 
awards, unclaimed, revert to road 
Cr y ͤ 8212-62 
bids, deposit to accompany... ..8212-52 
bonds, authorized when......... 8212-45 


description of, interest on... . 8212-46 
interest on, treasurer to pay. .8212—49 
payment, call for............8212-49 


payment, how enforced.......8212—50 

bonds, sale of, notice..... oo 8212-48 
section 50 of act to be printed on 

EET 4 ＋ ꝙ 6821250 

sold for face value ꝗ 8212-47 

claims against, how paid....... 8212-54 
commissioner to construct waterway 

jj7j%%%%%%Cͤͤ!ii3ivmvmßmß 8 8212-52 


condemnation, judgment awarded in, 
may offset assessment........8212—59 


condemnation proceedings— 
adverse claimants must interplead 


3 ee ee 8212-18 
all parties interested to be deter- 
/ ͤ⁰³˙¹ꝛf ase dees cceees 8212-15 
separate judgments entered 
r ( . . . 8212-18 
assessment for cost of........ 8212-25 
buildings, damage to.........8212-17 
costs, when taxed............ 8212-23 
damages to be irrespective of 
Benennen «ossuee seers 8212-22 
guardian ad litem, to appear when 
77CCCCCCCCCCC locas EAN 8212-21 
judgment to be entered as in other 
CIVIL CASES wei aie .- 8212-19 
judgment final, when......... 8212-23 
jury to be ‘impaneled, unless 
/ 8212-14 


jury to examine property.....8212-16 
new parties brought in...... .8212-20 
notice of, how given...... . .8212-12 

on public corporation....... 8212-13 
possession, order of, when....8212-24 
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Waterways (Cont'd). 


prosecuting attorney to conduct 
Te ee eT ee 8212-11 

condemnation, unclaimed awards re- 
vert to road fund.. .8212—62 

construction, payment made as work 


progresses aai occ cece . . . 821253 
contract, how let... t 8212-52 
bond to be given by, condition of | 
TEP E E TE E . 8212-52 
contractor— 
claims against must be filed, when 
PEE —ͤ— 7 * IV 21252 
corporate entity A 8212-7 


county commissioners to condemn 
property ordered to be entered 


56% ĩͤ ͤ atens TEE 8212-10 
county commissioners to be officers 

i woud etseseesiaeecOc le’ 
county treasurer to report collec- 

tions to boar e 8212—44 
eminent domain, may exercise... . 8212-8 


highway, change of, charged to dis- 


trict, when ...... 8212-9 . 
_ indebtedness of, how paid.. „a. 8212-54 
injunction to enforce act...... 8212-66 


interest, rate of on warrants of. . 8212-54 
judgment, effect of, on assessment- 


! A ndio ennon 8212-34 
may be used to pay assessments 
6ꝛI— TÜq 8212-59 
lands may be filled............. 8212-60 
lands to be included...... ie aie 8212-2 
municipal corporations, district to 
))))GCTT!k ses sees ae en 8212-7 
objects for which formed........8212-1 
order establishing .............. 8212-6 
petition, bond of petitioners..... 8212—P4 
petition for— 
map to accompany............8212-3 
cost of report........ s. . . .. 8212-25 
notice of, filed with auditor... . 8212-3 
notice of hearing...... seee 8212-5 
rejection, notice of....... — . . 8212-3 
who may sign......... s. oeeo. 8212-1 
plans of presented to county com- 
missioners ........ inser e eee 
process, fees for service 8212-65 
reassessments, wen 8212-51 
surplus fund reverts to road funds 
eee E T ee 22821261 
warrants, interest on . . 8212-54 
ceases When 8212-55 


waterway to be public highway. . 82 12-63 
contract for construction of, how 

FEFFFTTTCT nonen — . . 8212-52 

controlled by city, when 8212-63 


vacation 
ene, ð2Lĩ Sewaw ius 8117 
connecting waterways not included 
ff. 8119-2 
preference rights abolished....... 8119-1 
title reverts to state...... n 
United States to approv»e . 8117 
viaducts may be built over..... Foeni 7579 
waterway area leases, terms of..... 6781 
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Waterworks. See, also, Water. 

act to regulate (see Public nace 8626-1 
cities may construct and operate . . 8005 
cities of third class may establish. 7685 


Ways of Necessity. 

condemnation of (see Private Ways of 
Necessitùjũ / 5857-1 

Weeds. 

noxious to be destroyed (see Noxious 
Weeds) 


Weights and Measures. 

arrests, officers of department may 
Ma 9511—7 

berry boxes not to change until 1914 


eee „ „% 0% % 0% % 0% „ 0 „„ 


eee Ce ee Feie Rai E A 11 
buildings may be entered... . 9511-4 
cities— 

departments already created valid 

„ EE E E pehea 

sealers appointed by........+.... 9511-5 


counties, joint standards by........9511-4 


county auditor— 


county sealer ...ceccscccccecee 9511—E4 
powers of police ........ s....o. 9511—44 
report to superintendent......... 9511—4 
county standards to be tested...... 9511-2 
department created..... e 9511-2 
deputy sealer, bond of........ oe. 9011—44 
goods, sales by tested measures only 
7 ĩðVZ(%0 ieneiave wi wceleroeue Bushes Tore 9511-9 
ice tongs, weight stamped on....... 9511-9 
institutional measures tested annually 
2 6 6 6 6 „ „6 „ „ 2 2 0 % % ee & eo oe 9511-2 
measurements— 
berries 2 „ „ o Oke Seca OO LILO 
bread ..... ee Cee E ae © ca, 
Düt «56esecccwewinedss teen oon 9511-9 
„ eeeedt ances eeesesoes 9511-9 
VVT 9511-9 
milk, ete....... TEET s... . 9011-9 
vinegar OPE EE E EET 5 O E, 
W000) sserieissacesai AA 
measures must conform to standards | 
rere Tee ree ae TE —. . 9011-1 


national standards to be used. ꝙꝗ 9511-1 


net weight to govern 9511-9 
officers, powers o.. ꝗ . 9511-7 
penalties— 
false measures 9511-6 
obstructing officer....... 2 2 9511-8 
short weights or measures 9511-9 
sales must be from tested measures 
% % % eee @ l 
sealers— 
Cities to appointt.... 9511-5 
county auditors are . 99511 
deputies, bonds of. e 
joint, by cities and counties 9511-5 


secretary of state superintendent of 
department ne E ree a G , 
standards— 
city to provide. .....cccceceeees 9511-3 
tested biennially .......... .. 911-2 


Weights and Measures (Cont’d). 
county to provide 9511-3 
tested biennial 511-2 
institutional to be tested annu- 
e E 9511-2 
state secretary to keep..........9511-2 


superintendent— 


nd of 2 2 „ „ „ 7 ee 
deputy appointed .......... 2. e 95112 
foree county and “city to acquire 
standard 9511-3 
institutions’ measures to be tested 
EE E E Sbsauteseweeewecat 9511-2 


measures, general inspection by..9511-2 
report annually to governor... 9511-2 
state standards kept by.. . 9511-2 


Wenatchee River. 


fishing regulations ou. 5187 


definition of in Publie Service Com- 
mission lag ae 8626-8 


Wharves. 
cities of first class may lease.......7507-1 
counties may aid state Or nation in 


building 8147-1 
defined in Public Service Commission 

law 9 00 0 0 o j een weteeeaneisca ae OO 
Wide Tires. 


regulations concerning (see Tires). .5561-1 
Widows. 

admitted to Soldiers’ Home, when... .8908 
support of (see Mothers’ Pensions). 8385-1 


Wild Dacks. See Game. 

Wild Fowl. See Game. 

Wild Geese. See Game. 

Willapa. 

fishing regulations on........ceee.. 


Wills. 
foreign, validity off. H 1320-1 


Wind River. 

fishing rights oon. ꝑ 5187 

Wiring. 

electrical, rules relating to (see Elec- 
trical Construction) — — . es 4976 H1 


Witnesses. — 

attendance before Railroad Commission 
compelled C 8626-75 

incrimination exempt (see Game) ..5395-13 

Industrial] Welfare Commission may 
subpoena (see Industrial Welfare 
Commission) 6571-9 


inquest cases— 
attendance required ..... se oos. 4030-2 
failure to attend, penalty........4030-7 
fees of ........ ( 6 6 4 ˖ q .⁊ q 4030 
protection ob 26571-1686 


Women. See Females. 

destitute, county to support (see Moth- 
ers’ Pensions) 8385-1 

regulating conditions of labor (see 
Industrial Welfare Commission). . 65711 


5187 
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Workman’s . 
abandoned spouse denied compensation 
(E: E E D D E E a a O ® 6656 . v.. 6604-5 (i) 


accidents— 
employers to report.. 660414 
accident fund 


ereat 2... ccccccccccccessccccs OO04—4 
right of action assigned for benefit 
o 6604-3 
aet 
adjudications affecting, how ap- 
DIGG. cinerea cueerecsowesawes 6604-27 
invalidity of, funds to be returned 
limitations of actions, extended 
6604-28 


actions— 
at law, if act is void..........-6604—28 
brought where workman resides.. 
default assessmentn.e 660 
department to approve compromise, 
When . 
employer liable in for willful in- 
juries ...... eer ee 66 
for injuries against delinquent em- 
ployer .....ccccecerccccceees 00 
medical examination in......... 6604-25 
misrepresentation of pay-roll, pen- 
72 N 6604—16 
pending, save... 6604-32 
review decision of department. . 6604-20 
state may sue for injuries to work- 
man i oes s 604-3 
right of, repealed............--6604-30 
venue in county where workman re- 
sides ...... sees ( 96 66048 
allowance to parent on death reverts 
to ehild rens 6604-5 (h) 
American mortality table, basis of rate 
in case of death........ 6604-5 
annual report to be made to pre 


s * 


appeals from department where heard, 
proeedutettertnee . 6604-20 
medical examinations in 6604-25 
application for compensation, proofs 
to accompany ......scceeecees 80604-12 


ansessments— 
additional for lack of safeguards, 
@e@eeeesss8seeseeee ® A ce ccc eccccces o 6604-9 
additional to be paid, when...... 6604-4 
defaults in, actions on . . . 6604-8 


legislature may change rates of. . 6604-4 
misrepresentation as to, penalty. 6604-16 


MEOW industt coe ccercec cers 6604-4 

nonhazardous occupations, to be ex- 
cepted ...... ere s. oseo 6604-4 

paid wenn s. e o . 6604—4 
first payment . 6604-4 
installment n 6604— 


readjustment, at end of each year 


6 O „ 6 66 00% 6 ee@eeveauee2ee8eoe2 820280080680 6 44 


Workman’s Compensation (Cont'd). 
separate on each class...........6604—4 
schedule Of ...cccccccccccvcess C0044 
total compensation, basis of.....6604—4 


assistants may be appointed......6604-23 
attorney— 
fee of, fixed by court. 6604-20 
paid by department, when...... 6604-20 


awards, amounts of. 6604-5 (a) 
awards, schedule 6604-5 


beneficiary— 
leaving state, lump sum payable to 
ese EE E E E 898 . . 
y be (EE SE S a E EE S E E a O O O O o E E eee 6604-3 
building, ineluded in engineering 
Works e 660 
burial expenses, limit of. . 6604-5 (2) 
canals, when classified as engineering 
Work sesse. 6604-3 
child, compensation to 
child, defined ........... e 6604-3 
children, allowance for.........6604—5 (2) 
civil actions, abolished............. 6604-1 


claims— 
employer may pay, when........ 
filed within one year 


classification— 
department may raise temporarily 
eave ous %%% www ee ee ils Sa 
mixed, when 6604-4 
schedule of ee 
application for ..... ö 9³ ꝙ 6604-12 
assignment of void............. 6604-10 
beneficiary moving away, lump sum 
ore „ ee aa e eee 
for injuries, amount. 6604-5 
lump sum paid, when...... e o 66047 
medical examination may be re- 
quired ......... . 6604—13 


none allowed for willful negligence 
6 


only when loss exceeds five per cent 
of earning power 66045 


permanent partial disability... . . 66045 
reduction for contributory negli- 
genes ETIT . . . 6604-9 
commission may issue subpoenas. . 6604-21 
commisrsioners— 
appointment of..... e 6804-21 
salary 2 0 „ 0 „ „ 6 6 6 6 „ 6 4. 6604-22 
terms of ö. . o. 6604-21 


common-law system obsolete. . 66041 


construction work — 
classification off 
schedule of assessment 6604-4 
contracts to avoid acts are null... .6604-11 
contributory negligence of workman, 
compensation reduced ...........6604—9 
contribution, schedule of.. . 6604-4 
courts, jurisdiction of abolished... . 6604-1 


death 
claims, amounts of invested, de- 
FICIENCIES .icccccveccccrcsecees 6604-5 
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lump sum payments allowed...... 6604-7 
payment, amount set aside for. . .6604—5 
definitions (E E E E E SE S S O O O o o O „eee „e „ 8 6604-3 
department— 7 
annual report to be made.......6604-24 
appoint dep utiles 6604-23 
approve compromise of actions, 
A EEE E 6604-3 


approve compromise settlements. . 6604-8 

commission may issue subpoenas.. 

Tee er ae 8 6604-21 

created, consisting of three commis- 
sioners EC 6604-21 


decision of prima facie correct. . 6604-20 
discretion not subject to review. 6604-20 


1 powers off 6604-24 
rate on extrahazardous occupa- 
ier. risi . . 66042 
office at state eapi town. 6604-21 
dependents, allowance to. . 6604-5 (3) 
amounts paid to 6604-5 
who are ....... - 6969 9 9 2 66043 
disability 
change in, readjustment of compen- 
sation .....essososseossoosaos 6604-5 


maximum, permanent, what is... .6604-5 
partial defined . ö soos. 8604-5 
permanent total, defined.........6604—5 
payments for . 6604-5 
* total, payments one-half 
CCC 6 
docks, ‘when classed as engineering 
Work¶kkkkk. . 6604-3 
electric plants, when classed as en- 
gineering work˖k··d 6604-3 


employer— 
appealing to give bond, when. . . 6604-20 
books of may be inspected, penalty 
for failure ........ rere eee 6604-15 
deducting eee from wages, 
penalty ......06. ; : 6 
defaulting not ‘entitled to benefit of 


. . 6604-8 
Genn 6604-3 
entitled to compensation, when.. 


.6604-3 
liable for additional payments for 
lack of safeguards ............ 6604-9 
may pay claims, credit allowed.. 6604-26 
schedule of, assessments to pay. .6604—4 


engineering work, defined.......... 6604-3 
evidence, commissioner may issue 
subpoenas Lal E E E E 6604-21 
exemptions, compensation for injuries 
fl! 6604—10 
extrahazardous— 
occupations, places of enumerated 
C oes. . 66042 
rates of, commission to fix....... 6604-2 
factory act, certain provisions re- 
pealed .......6. e 6604-30 


Workman’s Compensation (Cont'd). 


factories— 
classifications ob 66044 
definition ob . . 66043 
schedule of, assessments on......6604-4 
funds— 
distribution of in case of repeal of 
e o 6604-31 
how paid out ...... 8 . 660426 
investment of, required . ......66U4—26 


further accident, disability to govern 
payments 6604-5 (9) 
harbors, when classed as engineering 


WOIE sieeccuesce vies boas cateess 6604-3 
hazardous occupation, defined...... 6604-2 
highways included in engineering 

e 6604-3 
husband denied compensation, when 

EEEIEE E E E E ee E E E ET 660{—5 
industry, careless management of, 

rates increased. oo. C6044 
industries— 

classification of ....... . .- 66044 

legislature may change 6604— 
mixed classification, when 6604-4 
one class not liable for deficiencies 

in anotberrr 6604-4 


industrial insurance department, cre- 
ated (see Department, supra)... 6604-21 


injuries— 
action for if act is void........ 6604-28 
causes of to be investigated... 6604-24 
compensation, rate of...... . . 6604-5 
minor, not paid foeã rr 6604—5 
proof of to be filed....... 8 660-12 
refers only to fortuitous event. ..6604-3 
subsequent payments for........ 6604-5 
insurance, amount paid....... oo. 6604-5 
interest paid on claims, when... 6604-26 
interstate commerce provision concern- 
)7öööÜ os A 6604-18 
interurban railroad, “when classed in 
engineering work .........+.... 6604-3 
invalid, defined 6604-3 
jury, when 3 . 6604-20 
liability, jee oyer genre to for 
willful injury ..........00- ccc. 6604-6 
logging aot y cluded in engineering 
Wok! e 


lump sum payments authorized. .6604-5 (j) 
value of payments to be set aside 
. . twacaene 6604-5 (e) 

maximum permanent disability, what 

6604-5 


is eeeeoeeeeeese e EE E E EE E E E EEEREN) 


medical examinations— 
appeals, required in............ 6604-25 
may be ordered ........0.----- 6604-13 
mill, includes what.. C 6604-3 
mine, definition ob 6604—3 
minor 
dependent, allowance to 
may sue, When e e . 6604-6 
parents to receive payments. 660-5 
miscellaneous work, assessments on. 660 
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Workman's Compensation (Cont’d). 
mortality table basis of payments 


when death ensues 6 
municipalities subject to act...... 6604-17 
negligence, willful, no compensation 

TOF wsee os FP 66 
new industry to pay on commencing 

business s ..-6604—4 
nonhazardous occupations, stipulation 

CO use ae. 6604-19 
notice of accidents, what to include 

ee are ee a ie a 
occupation— 

certain inherently hazardous . .. 66042 

not hazardous may use act...... 6604-19 
Operation, industrial schedule of as- 

sessments on eee 6604—4 
parents, amount paid to . . . 6604—5 
payments, how made . . o 8604—26 
pay-roll— 


misrepresentation as to, penalty . 6604-16 
period of, for basis of assessment 
oeeeee8e#8e#e?e@ ® se ccccccccccccccc » .0004—4 


penalties— 
misrepresentations as to assessments 
NaDIG: LO ss2% seceneete awe ee’ 6604-16 
refusal to permit examination of 
books ...... we 6 . es 6804-15 


permanent disability— 
maximum, what is 8604-5 
partial, defined ..............--.0604—0 
payments made for .............6604-9 


total defined .......sessseseesos 6604—5 
physician’s certificate to accompany 

CC seed wen were 6604-12 
physicians to examine injured, if ap- 

Pigs ³ 5.05.8 54 oes . . . 6604-25 
police power of state 1 . . 6604—1 
premiums, when payable....... . .6604—4 
private controversy eliminated ....6604-1 
proof of injury to be filed....... 6604-12 
public policy, contracts to waive act 

Aro dei... . e. oo . 8604—11 
public work, subject to act.......6604-17 
quarry, definition ooo 6604-3 
railroads, included in engineering 

))((§ Ä — . reene un 6604-3 


readjustment of compensation. .6604-5 (h) 
relatives, dependents, who are.....6604-3 
relief, amount paid ..........00. 6604-0 


remedies, election of, when........ 6604-3 
rules, department to promulgate. .. 6604-24 
safeguards— 
absence of, additional assessments 
J)))Fꝙꝙ: 1 
act not to change ‘law of....... 6604-30 
saving clause .........e.. . s.e . e 6604—32 
schedule of assessments ......... .. 6604-4 


sewers, included in engineering 
works EREE EE Wal be.e arenas asec 00 


Workman’s Compensation (Cont’d). 
spouse denied compensation, when. . 6604-5 
state, county, etc., subject to provi- 


sions of act ..... errr T 6604-17 
state, subrogated to rights of injured 
Workmendndddmnmnmndnmnmn 6604-3 


state treasurer to invest funds, how. 6604-5 
statistics, department to compile. . 6604-24 


steam plants, when classed as en- 
gineering work 6604-3 
streets, included in engineering work 
/ eai o aero wae 6604-3 
street railways included in engineer- 
D denver eee 6604-3 
structures, included in engineering 
Works 3 66 
subpoenas, commission may issue. . 6604-21 


surviving spouse’s allowance reverts to 
children, when .............. 6604-5 (4) 

telegraph and telephone lines, when 
classed as engineering works... . 6604-3 

temporary total disability, payments 


J)) 6604-5 
temporary total disability poan 

permitted ....... . 04-5 (d) 
total disability 

permanent, payments for . . 6604-5 

temporary, payments for . 6604-5 


treasurer to set aside lump sum. 6604-5 (e) 

venue of action in A of injured 
workman ....... 66 
wages, no deduction from, for pre- 
6 


n, ß se 604—4 
water power, when classified as "E 
neering wWorKʒz .6604-3 
widow, payments to ....... 9 6604-5 
wife, abandoning husband denied 
compensation VVV 6604—5 
witness, commission may subpoena. 6604-21 
workman— 
amount received for injuries..... 6604-5 
Ane “˙“ckcll!rũ 6604-3 
injured outside of employment, elec- 
tion of remedies.......... . . . 6604-3 


may sue employer, when . 6604-8 
not to pay premiums............6604-4 
workshop defined ...ccccocccceee 6604-3 


Wynoochee River. 
fishing regulations on. . 25187 


Yakima County. 


two superior judges for 9050-1 


Young Men’s Ohristian Association. 
property of, exempt from taxation. .. 9098 
special rates to agents of........ 8626-18 


Young Women’s Ohristian Association. 
property of, exempt from taxation. ..9098 
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